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ORAL ARGUMENT OF SIR CHARLES RUSSELL.

T\A^ENTIETH DAY, MAY 10^", 1893.

The President.—Now we will hear the other side, and we are quite

ready, Sir Charles Russell, to give you full attention.

Sir Charles Russell.—Mr. President and (ientlemen, I do not pro-

pose, at this stage of the discussion, to trouble the Tribunal with any
comments upon the importance of the fact of this Arbitration,—the fact

that two great Powers have come by friendly agreement to submit to

arbitration the differences existing between them. Nor do I intend, at

this stage, to comment upon the far-reaching importance of the ques-
tions involved, nor upon the dignity of this Tribunal, which has taken
ui)on itself the burden of dealing with those questions. I may have, at

a later stage, something to say on each of these points; but 1 desire at
once to go straight to the discussion of the subjects with which this

Tribunal is charged.
Those subjects naturally divide themselves under four heads. There

is, first, that group of questions which we have agreed to call questions
of exclusive jurisdiction and right, embraced in the five questions of
Article VI of the Treaty of Arbitration. That is the first division.

There is, next, the question of Regulations, should the occasion therefor
arise, contemplated by Article VII of the Treaty of Arbitration. There
is, next, the claim for damages, which, so far as the case of the Gov-
ernment of the Queen is concerned, relates to the seizures unwarranta-
bly made, as that Government contends, and which is dealt with by
Article VIII of the Treaty of Arbitration. And, lastly, there is the
claim for damages under the 5th Article of the Modus Vivendi of 1892.

My learned friends in their discussion have dealt in a greater or a
less degree with all of these questions. The Tribunal does not require
to be again told by me the position which the Counsel for Great Britain
have assumed in relation to these questions; nor to be told that, upon
the present occasion, I do not intend to discuss at all the question of
Regulations. They belong to a different category. They involve differ-

ent considerations; and, as it seems to us, they cannot with advantage
or with clearness be approached until you have first determined the
question whether the consideration of Regulations is to be approached
in view of the existence of a legal right of an exclusive character upon
the part of America, or in view of the fact, for which we contend, that
the United States have no exclusive right of any kind in fur-seals, or

in relation to the protection of fur-seals, or in an industry founded on
fur-seals; that they have in fa(;t no legal right of that nature at

724 all. Therefore it is that we propose to reserve until a later occa-

sion all discussion as to the question of Regulations.

8
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Xor n«Ni I stop t.. remind the Tribunal of tbe position which has been

con^^'t"n^lv an,l i^ersistently maintained by the Goverunient of the

Q^T^nV. n-hm..n\<. these two sets <,f questions: rights and regula-

Uons Our ,H.siti..n from the first has been, and is now, an absolute

•ml c«n,i>U.t;. d.ni.l of any exclusive right of property. jurisdictiOD or

prt.t«.-tion; but, while that is our position we have trom the lirst

Mpresse.i our desire to approach the consideration of the question of

Retrulations in a lair, just, and equitable spirit, to approach it upon the

baMs that this ,iuestion of fur sealing is one in which there is a common

interest ..f mankind, and wliieh is not the exclusive appurtenance of any

one I'ower.
, , , „ i ^ xv

N.>w Mr President, mv learned friends, the learned Counsel for the

United States, have oecMii)ied some twelve days in presenting their views

to this Tribunal: not an hour too long in view of the importance of the

que.stions. if it shall be found, upon consideration and exaiumation of

Uieir argument, that that time has been devoted to topics relevant and

aiiposite to the questions with which you have to deal. Upon that sub-

ject I must have a good deal to say; but I may be permitted for myself,

and for my learne«l colleagues, to join in the congratulations of a com-

plimentarv kind expressed by the rresideut upon the arguments of my
learne<l friends. They were learned, they were erudite, they were full

of what M r.
( 'oudert well said in reference to the argument of his learned

colleague who preceded him, but which 1 may with equal propriety also

say of the argument of Mr. Coudert himself, they were arguments full

of'-intelh-itual allurements". ••Allurements" is a good word. I shall

have to submit to this Tribunal that a great many of those arguments
were remote indeed from any of the legal questions which you have to

decide: that they have taken us very far afield: that, in this 19th Cen-

tury of Christian civilization, after the world has existed I know not

how many years, it is astounding that it should be thought necessary

to dig. as njy leariu'«l friend Mr. Carter did, down to the foundations of

hnniaii S4)ciety in order to try and discover those upon wliich the insti-

tution of jirojterty rest.

Nor can 1 think that at this stage of the world's existence, whenwe are
disi-uHsiiig, as is admitted, questions of law,—questions of right to be
determined a<-cording to law,—a Tribunal such as this can derive much
aHsistance from courageous ascents into the mists and clouds of meta-
physjj'al and ethical discussion, such as my learned friend has made.
The woi id Ikw lived very long: society has, through all the ages, been
Htrngglingto evolve rules for itself, for its security, for its good order,
for i>eaco among men: rules which have been found to suit the conven-
ienc<« of so<iety, which have been found to be conducive to the good
order of wK'iety. and which have found authoritative expression in the
tribunals of all civilized countries.

We cannot but tliink (wo are of c<mrse taking the advocate's view of
the question) that, in truth, my learned friends have been but

725 making a gallant defence of positions which, in point of law, are
utterly indetcnsible.

Now 1 may assume. I think, that this Tribunal has made itself con-
vernant with a large i>art, at least,orthat massof literature with which
each Hide has burdened the Tribunal; and 1 think, if I am well founded
in that Wlief, that the Arbitrators cannot fail to have marked thechange
of front in Nome very important points which has taken place on the
part of tln»st' who aie n i.ieNenting tlie interests of the Inited States.
Thin change of front appears when you contrast their arguments to day
with the poHition taken up in the diplomatic correspondence which
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preceded this Arbitration, and in thei^roceedings which were instituted

at the instance of the Government of the United States in its own
municipal Courts.

I will only, in passing, indicate generally some of those leading
changes. I do not refer to them merely for the sake of pointing out a
certain inconsistency of conduct. It will be found that

^^^^ ps of front
there is a real reason underlying that inconsistency, which in unftcd" stL'tes

I shall seek to develop and lo bring to the notice of this p^^t'o"-

Tribunal in the course of the discussion of the case. For the moment, I

content myself with a general indication of some of the more remarka-
ble changes of front.

The first is this. Although the first four questions of Article VI deal

with the assertion of a claim derived from Russia,—a claim of exclusive

jurisdiction and exclusive rights which it is asserted Eussia exercised,

and which it is further asserted passed unimi)aired to the United States,

—

we are now told that this derivative title under Russia is a matter of

l)ractically no moment. Why? Because we are told that what Russia
did needs not to be Justified upon the basisof an exclusive jurisdiction,

but amounted simply to such executive protective acts as any Power,
apart altogether from exclusive jurisdiction, may rightfully exercise in

defence of its property and interests. I shall, of course, have something
to say about that in a moment: I will merely in passing call attention

to the fact that it is imjiossible to explain the frame of those four ques-

tions consistently with any such idea of a mere inherent right of protec-

tion of property or of interest: and for this simple reason, that each of

those questions is a question of exclusive jurisdiction in a defined area

—

namely in Behring Sea; and that if the acts of Russia had been acts

of defence of property—a right which is inseparable from the ])osses-

sion of property—then that right would not be confined to a defined

area, namely the eastern part of Behring Sea, but would be a right

which would exist and follow the property wherever the i)roperty itself

existed. That is the first change of front, a remarkable and signifi-

cant change,—all the more remarkable when the Tiibunal bears in

mind the Statutes of the United States, which I shall have to examine
presently; the mode in which the aid of those Statutes was invoked

by the agents and representatives of the Executive of the United
726 States; and lastly, the judgments of the Courts ui)on those

municipal Statutes, by virtue of which judgments, and by virtue

of which judgments alone, they iiave secured the confiscation of and
so affected the property in the vessels of British subjects.

The next change of front is not less remarkable. The third of those

Questions in Article VI, the Arbitrators will remember, is the question,

"Was the body of water, now known as Behring Sea, included in the

phrase 'Pacific Ocean' as used in the Treaty of 1825?" The impor-

tance of the question cannot be exaggerated; because, if it were true

that, under the opei ation of the Treaty of 1825, Russia, the i)re(letessor

in title of the United States in the Alaskan territory, had recognised

the general right of fishing in the North Pacific Ocean including the

Behring Sea, of course it would go a long way to negative the existence

of any right to limit theright of fishing to citizens of the United States

or to those authorised by the Executive of the United States. But
to-day we are told by my friend Mr. Carter, in his elaborate argument,

that this also is a comparatively unimportant question. The question

whether, by those Treaties of 1824 and 1825, Russia recognised the

right of all the world to fish in Ikhring Sea has become comparatively

unimportant ! although the responsible Minister of the United States,
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after this matter liad been under discussion diplomatically from Augrnst

of ]88« till the end of 1S!>0— 1 am rofeninjr. as of course the Tribunal

will rec4)lkMt, to the despatch of the late Mr. Blaine,—declared in his

despaU-li of the 17th of December, 1890, that if Great Britain could

satisfactorily establish that Behring Sea was included, in the Treaty of

18*J5, in the term "Tacific t)cean," the United States had no well-

founded cause of comi»laint ajrainst Great Britain.

It is odd that it should be so, but it is left to me, to some extent at

least, to vindicate the intelli^^ence and the perspicacity of that distin-

guished American statesman. He was putting forward a case, not a

very hopeful one. certainly, but still a case infinitely more hopeful—if he

could have established historically the acquiescence of Great Britain

—

infinitely more hopeful than the case which is now put forward of prop-

erty, and right of protection of property, or of an industry founded

upon ])roperty.

The last change of front is this. It is not, I will admit, as marked
as the other two to which I have adverted. We are now told that

although strictly the United States could in point of law insist upon its

claim of property to the individual seals wherever they may be found,

—

whether it be three thousand miles south of the Aleutians, oflf the
southern part of California, or elsewhere—yet the needs of the United
States case do not reqiiire so high a position as that. Also, that while

the property in the heM might be claimed by the United States, still it

is not necessary to put it even so liigh as that. And ultimately we have
come to this position—a very extraordinary position—that even if it be
found, as I hope to make it clear it must be found, that neither in the

seal as an individual, nor in the herd as a collection of individ-

727 nals, does any legal property exist in the United States, yet
they have a legal right to claim, and a legal right to exercise, a

power of i)rotection over an industry founded upon the skinning of the
seals upon the Pribilof Islands.

Mr. President, from these observations you will have gathered,
although I doubt not you were not unprepared for them, how widely
we difler in the views which we take of the legal questions involved in
this controversy. But the discussion has been exceedingly interesting;
interesting to us as lawyers, mainly because of the courage—I will not
say the audacity—with which my learned friends have propounded
proiM>sitions of law which they aftected to suggest were almost beyond
question: propositions of law for which I hope to demonstrate there is

no legal authority whatever.

c,enfr.i\ ,,ro,-.,i. ^'ow let me glauce at some of these propositions, they

teJi' s'lau.r""'''-^
'^^*^ <*ertainly sufiiciently startling. I shall have to come
to closer quarters Avith them later, but I am at present

endeavouring to i)resent what I may be permitted to call a bird's-eye
view of the field traversed by my learned friends. I address myself
principally to the argmnent of my learned friend Mr. Carter, because
the argument of Mr. Condert was, as it seemed to us, in its major part
at least, and in its more important part, addressed to the question of
Kegulatioiis rather than to (luestions of legal right.
Now what were some of these propositions? One was that the right

of protection of the property and interests of a nation are exactly the
same in time of i)eace and in time of war: from which my friend derives
the comforting conclusion that ships of a friendly ^ower may be
searched, seized, and confiscated because they are pursuing the oldest
form of the |)ursuitof seals known in the history of the world—because
they are pursuing pelagic sealing: and that the United States are
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entitled to exercise tliose rights of war in time of i)eace and against a
friendly power, although there has been no diplomatic expostulation or
warning.
The next proposition is that the moral law and the law of nature are

international law—that the terms are interchangeable; and, therefore,

because the United States chooses to come to the conclusion that pelagic
sealing is a crime—a grave moral wrong, and an indefensible act

—

therefore my friends come to the conclusion that it is to be classed with
piracy; and that the sanctions which international law applies to piracy
may be applied to the pelagic sealer.

Again, it is asserted that even if seals are (it is not admitted that
they are) animals feras naiurcB, yet the property in them is in the United
States, because they breed upon the islands, and have the animus rever-

tendi to them.
Now here I must pause to point the two respects in which this last

proposition displays, as it seems to us, a remarkable confusion of ideas.

It confounds two rights perfectly clear and perfectly distinct.

One is the right in respect of animals ferce naturce which the owner
of the soil has, ratione soli, to kill those animals when they are

728 on his soil, sometimes called (I think, inaptly called) a qualified

right of property: a right, in other words, which, by giving to
the owner of the soil the riglit to exclude all others from access to it,

secures to him the exclusive right, while the animals ferce naturce are
on the soil, of killing tbem. That is a distinct, clear, legal conception

;

a right recognized by the law as incident to property; and it is properly
called the right ratione soli. But that does not touch or atfect the
question of property in those animals when they are not on the soil of
the owner.

If they be domestic animals, or if they be animals which by the
industry, care, and art of man have become assimilated to domestic
animals, then a property may exist in them ; and the right to possession
follows that property even when they are off the land and out of the
physical control of the owner. But the right ratione soli, which is

exclusive of everybody else, and which is exercisable only on the soil

of the owner, does not give the property in animals fercB naturce when
they are on the land—much less when off the soil of the owner.
Again, a further confusion. Animus revertendi is referred to as if

the mere fact of animus rct7er<^n<Zi gave property; and in the argument
of my learned friend, greatly to my surprise, he did not attempt
to draw any distinction (indeed he said there was none), between
the animus revertendi which was part, so to speak, of the nature of
the animal, and the animus revertendi which alone has anything to

do with the question of property, namely the animus revertendi which
is induced by the art, the care, the industry of man. The two things
are distinct. If anlmuH revertendi gives proi)erty in animals feras

naturce, then the law of every civilized country would have given
property in pheasants, in rabbits, in hares, in almost every class of
animal which is recognized as coming under the head of game; yet it

is notorious that the law of every civilized country recognizes that there
is merely the exclusive right to take the game when it is upon the land
of the owner; and that when the game is off the land, although it has
the animus revertendi, yet the law does not recognize the right of prop-
erty on a<;count of that animus revertendi, although in that case it is to

some extent produced by the art and care of man himself.

The next projmsition of my friend is this: Individual ownership
ought to exist in aU things susceptible of ownership, and ought to be
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affirmed to l>e in that Power which can best turn |;!^0;;e
tj^^^fj ^^ ^^f

^°*

for the use of mankind. Therelore, says my learned Iriend, as tne

UnitVni St^te.s are the owners of the Pribilof Islands, and as they can

kill the seals ui>on the Pribilof Islands with moreor less discrimination,

thev are the owners of the fur-seals.
^ ^ -? _x„

Next- No one is entitled to more than the usufruct of property;

therefore, iKjlajjic sealing on the high sea, which may be, or is, wasteful

of the sto<k, is an offence asainst international law.
.^ . „. .

\ud lastly: alt Jiou«;h neither the municipal law of the L iiited btates,

iior the municii)al hiw of Great Britain (and I will add, nor the

7*>9 municipal law of any civilized country) would recognize property

in the seals as between individuals—supposing this were a case

of private assertion of right, and the Pribilof Islands belonged to a

private jyerson,—yet international law can be invoked, says my learned

iriend. to de<]are"the property in the United States.

New, Mr. President, I have to say most gravely and seriously that

there is no one ot the propositions essential to the case of my learned

friemi whicli he has propounded with which we can agree. It will be

found, as I proceed to examine these propositions, that some of them

are propositions in which the right conclusion is drawn fi'om erroneous

premises; some of them in which the wrong conclusion is drawn from

correct premises; and, to vary the monotony, some in which both

premises and conclusion are wrong.

Having mentioned these matters, in which I have expressed, as I am
bound to do thus early in the controversy, my disagreement with my
learned friends, I am glad to turn to some points as to which I find

myself in agreement with them. I agiee with Mr. Carter as to the

diVi.sion of the questions submitted to this Tribunal. I agree with him
that the first live questions—those in Article VI—are questions of

legal right. And I agree with him that, as regards those questions,

they are referred to you as judges and jurists. But what does that
imjKjrtT It imports that your duty is not to make the law, but to declare

the law : not to speculate what the law ought to be, but to say what
the law is: not to formulate or try to formulate novel rights, but to

adjudge what are existing rights.

Before I proceed to state the order of my argument, I

sut'^^M to"'!.^ have some other topics to refer to. I think at the very
»"»*»' Intern*, threshold of this enquiry, as my friend has invoked inter-

national law and has gone the length of saying that
international law gives him warrant for his claim of property in the
fur-seals, and as he has put forward the extraordinary proposition that
the moral law and the law of nature—what the law of nature in this
connexion means I do not know—are two terms interchangeable with
inteniational law,— I think it is desirable that I should at the outset,
(though I shall have to recur to it) and for the better understanding of
my argument, state broadly to you at this stage what our conception
of inti'rnational law is.

It nuiy be admitted that all systems of law prevailing, I care not in
what country, profess to be founded upon principles of moralitv, and
ui)on principles of justice. Does it follow from that that every princi-
ple of justice, as one nation or another may view it, or every principle
of morality, im one nation or another may "view it, forms part of inter-
national law! By no means. International law, properly so called, is
only so much of the printdples of morality and justice as the nations
have agreed shall be part of those rules of conduct which shall govern
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tlieir relations one with another. So far as they liave by agree-

730 ment incorporated into the rules which are to regulate their

mutual arrangements, relations and conduct, and so far only, can
there be said to be an incorporation of the rules of morality and of

justice, as to which nations as well as men differ: so far and so far only
can they be said to be incorporated into international law. In other
words, international law, as there exisis no superior external power to

impose it, rests upon the principle of consent. In the words of Grotius,

Placuit ne gentibusf is there the consent of nations? If there is not
this consent of nations, then it is not international law: and I think it

is very easy to illustrate that that must be so—that without that con-

sent there cannot be said to be an imprimatur, which can give force

and efficacy to international law. If it were not so, international law
would be in a constant state of flux and uncertainty.

The ideas as to morality of civilised countries do not progress pari
passu. There are many things which, according to some states of
society, justice requires, or morality requires, but which another state

of society, which boasts of a proud civilization, declines to recognize.

Two instances occur to me; I may refer to them in passing. Take the
case of privateering. Privateering, as members of the Tribunal are
aware, has again and again been pronounced by writers on inter-

national law, and by statesmen, as being the fruitful cover and source
of piracy—as a foster-brother to piracy and, therefore, a thing to be
put down ; and in the memorable Declaration of Paris of 1856, as the
Arbitrators will recollect, Prussia, Austria, France, Russia, Sardinia,
Turkey and Great Britain, assembled in Congress in Paris, agreed so

far as it rested with them, and recorded it in the Treaty there signed,
in a condemnation of privateering as against international morals. I

think it is true to say that, except the United States of America, in

this present day there is no considerable Power in the world that
stands out against a condemnation of privateering. Will the United
States admit that because all these great Powers concurred that makes
international law? No.
The United States, for reasons of its own which I am not at all con-

cerned in discussing now, and which may be right or wrong, was not
abreast with the other Nations in that line of thought. Take again
another case, the question of the Slave Trade. As far as I know, there
is no difference of opinion among any of the Powers which call them-
selves civilised, as to the immorality of, and the true character to be
given to, the traffic in human beings. But Nations have differed as to

the means which should be adopted for the purpose of endeavouring
to put down that inhuman traffic.

As late as 1848, although the whole voice, I may say broadly, of
humanity the world over has condemned the slave trade—and no coun-
try has gone farther to make sacrifices in the same direction, to its

credit, be it said, than the United States—a Judge of the High Court
in Great Britain, in the case of Buron vs. Denman, expressly declared
that slavery is not an offence against the Law of Nations, and that

ownership in slaves is not forbidden by the law of nations.

731 There is a curious comment made upon this proposition at page
7 of the written argument of the United States. After referring

to a decision in the same sense in the American Courts, my learned
friend Mr. Carter, alluding to Chief Justice Marshall, says

—

The Snprenie Court of the United States, speaking through its greatest Chief
Justice, was obliged to declare in a celebrated case that slavery, though contrary to
the law of nature, was not contrary to the law of nations; and an English judge, no
less illustrious, wjis obliged to make a like declaration. Perhaps the same question
would in the present more humane time, be otherwise determined
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No. sir, it would not. It could not, until nations have given their

COn^nt to its being treated as a crime against international law These

di tSshe<l .Tudges, Chief Justice Marshall, in one case, and Baron

I'arke in the other^ were not the makers of international law: they were

but the interpreterl of international law; and a Court such as this, or

anv Court of Judicature more permanent in its character, could do no

more than thev did, because there is not the necessary consensus of

nations stampiiig with its imprimatur the traffic in slaves as an offence

and crime against international law.

Now this brings out, as it seems to me, m very clear relief the quahfa-

oations that are absolutely necessary to be introduced into this much too

wide and tlierefore. unsound general proposition of my learned friend;

and I would like at this stage to show a little more amply, in opposition

to it what our case is on this point. The questions here to be decided

nuist, at each stage of the discussion, be brought into juxtaposition with

a cles'ir, detinite conception of what the law of nations is. I refer the

Court to the Judgment of the Lord Chief Justice of England, Chief Jus-

tice Coleridge, in a comparatively recent case, known by the name of

the ''Franconia case".

(Itis reported in the 2nd Yol.of the Exchequer Division of the English

Law Reports, under the name of the Queen v. Keyn. I have the report

within reach, and it is at the disposition of any Member of the Tribunal

who may desire to read it.) He there says, as was in fact said with

certain variations of language by all, or nearly all, the thirteen judges

who took part in that judgment, that international law is nothing more
nor less than the collection of usages which the civilized states have

agreed to observe in their relations with one another. The law of

nations incoriiorates many principles of ethics and of natural law; but

only such as it is agreed shall be incorporated form part of that law.

The phrase of Grotius, |>/acj/j7 ne gentibits, sums up the only possible

and the only true idea of the law of nations; and when text-writers and
theorists and diplomatists assert that such and such a usage is recog-

nize*! by the law of nations, that such and such a usage is opposed to

the law of nations, that such and such a right exists under the law of

nations, in each case the criterion is not whether the rule so expressed,

or the usage or the right so asserted, is humane, or is just, or is

732 moral, the sole question is whether it has received the assent and
consent of civilized nations: plaeuitne gentihiisf

Now, side by side with this conception of the law of nations, there is

going on in the world a gradual change and a gradual growth of opinion.

Nations are changing their customs, acted upon by external circum-
stances of their time, influenced by writers and thinkers, who in their
turn are influenced by the circumstances of their time; and so there is

a gradual formation of a body of opinion which helps to form in the
future, aids and stimulates in the future, the recognition by this or by
that extension of some principle which may afterwards be brought
within the area of international law. There may be opinions, or doc-
trines, or usages, which i)erhai)s are making their way in the world, are
perhaps api>ealing more or less successfully to the sympathy of thinkers
m the world, which are not yet part of the Law of Nations, because
nations have not consented to them. They are not the Law of N^ations,
but only the material out of which, it maybe, at some future time some
new principleof the Lawof Nations may be developed as the world thinks
wise; and I point to this for the reason that my learned friend in the
citations from international writers that he has made, and in a much
larger numl)er which are given but to which he did not refer, did not
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draw that distinction which must be drawn between those writers and
anthorities, (I think erroneously called authorities), who deal with the
subject with a view to discover the metaphysical g^rounds, the ethical

reasons which may be advanced in support of this or that view, and those
writers (much less interesting but much safer guides) who confine them-
selves to laying down what rules have in fact obtained the consent of

nations. Therefore, it is imiwrtant to call attention to the fact that

because various writers are constantly propounding ideas of their own,
suggesting these ideas as conformable to laws of natural reason and
right justice, because they are convinced that their views on those sub-

jects are right,—yet they are not to be accepted as authoritative expo-
nents of what the law is, because neither doctrines derived from what
is called the law of nature, nor philanthropic ideas as to what is just or

humane, nor the opinions of text-writers however eminent, nor the
usages of individual States even if submitted to and followed by other
individual States, nor precedents, nor single instances,—none of these,

nor all combined, constitute International Law at all; although, as I

have said, they may help to stimulate the growth of public opinion among
civilised communities, the outcome of which at some future stage, by
means of some future development, may be the incorporation of these
views, wholly or partially, into International Law.
Now, Mr. President, I thought it well at an early stage, as I must

recur to this later, to state in this general way the propositions which
have to be discussed. But there is one other matter as to which I am
glad to say I also find myself in complete agreement with my learned

friend Mr. Carter.

733 The President.—First may I beg to put a question ? You
speak of International Law as comprising the customs and

usages of nations, on which different nations have agreed.
I suppose you mean not only by written agreement, but also by right

of usage?
Sir Charles Etjssell.—Certainly. When I say ''to which they

have agreed", of course, I mean not merely or necessarily by a formal
or express or written agreement, but by any mode in which agreement
may be manifested, by which the Tribunal may arrive at the conclusion
that they have so agreed.

Senator Morgan.—Including acquiescence?
Sir Charles Eussell.—Certainly. I use "agreed" in that broad

and general sense.

Lord Hannen.—As a question of evidence.
Sir Charles Eussell.—As a question of evidence: the question

always is, placuitne gentibus f You mjiy prove that it has pleased the
nations so to agree by any method by which tliat can be actually estab-
lished; by express agreement, or by usage, usage long and generally
concurred in, and so forth.

I was saying there is one other point on which I find myself in agree-
ment with my learned friend, and that is that the mode in which this

question is to be determined by this Tribunal is infinitely more impor-
tant than the question itself; infinitely better were it for the world that
the seals should be exterminated, and that the articles of luxury which
are derived from them should perish from the face of the earth—infi-

nitely preferable were it that that should happen than that this Tribu-
nal should deflect a hair's breadth, in the decision of the questions,

from the true line of law. Now the importance of this question has
been so often referred to by my learned friend, in language of great

exaggeration, that I must beg permission for a few moments to reduce
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it to somethiiip: like wliat we conceive to be its just

•iSSfT'm^' and line proportions. My learned friends have spoken
kM ovrrrai.a ^f tliis liir-Kcal indnstrv, and of the supply of fur-seal
byruii«isi.tr..

^^.^^^ ^^^^ ^j^^ beneJit of mankind, as if, were that supply

to cej»M\ ri\ ili/ation would receive a rude shock. I have only to say that

fur seal skins are not necessarv to civilization, or to the happiness of

mankind in this world or the next: tliat so far as the European uses of

seal skins are c.ncerned.l hdieve 1 am right in saying that it is aluxury

or a Iwnetit tliat mankind, at all events in this part of the world, has

onlv enjoved for less than 40 years. 1 t liink I am right in saying that it

was a distinguished naturalist. Mr. Frank Bucklaud, who about the

year 1S.')G discovered a method by which the longer and coarser protec-

tive hairs, wliich formed part of the i)elage of the fur-seal, could be

reinove<l without injury, so as to disclose the closer and softer and more
luxurious fur wliich lorms the rest of the pelage—that it was only

then that it came into use to any considerable extent in Europe at all.

Civilization went on before the advent of the fur-seal: civilisa-

734 tion will go on if it should turn out, and we should be sorry if

it so happened if it could be avoided, that the seal species should

cease to exist.

I want U) i)oint out that although my learned friends have been
entering into elal)orate calculations as to the cost of Alaska to them,

and as to the value of Alaska to them being dei^endent

J^!|i")tani*f"o* *'" i^s fur-seal tisheries, w hen Mr. Sumner, a well known,
tor in i«>n;h«Mof aud 1 iiccd iiot Say distinguished United States Statesman
'*'**''*"

ot that day, was reccmmending and justifying to the legis-

lative IxKiy in the United States the purchase of Alaska, the references

to the fur seal were of the very faintest description.

He jxtint^s to the fact (it is to be found in the first volume of the
ApiM'udix of the British Case, at page 79) that various animals were
to be found in the Alaska region. He refers to the sea-otters, river
beavers, land otters, black foxes, black bellied foxes, red foxes, polar
foxes, lynxes, wolverines, sables, swamp otters, wolves, bears, musk-
rats, seals—those are hair seals, as you will see in a moment—and
»o on. And lower down he refers to fur-seals, land-otters, sea-otters,
walrus teeth and so on, and descants with great ability and clearness
ujwn these various matters, but saying comparatively little about the
fur-seal.

He then refers, on page 82, to what he considers the real value,
namely, the Jishrriea in Behring Sea—the fisheries, that is to say,
htrictly so called. He says:

1 r<iiue now to tin- Fishorics, the last htad of this enquiry aud not inferior to any
other in iinporUuce: perliaps the most important of all. What even are sea otter
•kinit—

Those were, the President will remember at that time, much more
valuable than any other skins.

by Uie %u\f of tlini prwliict of the sea intah ulable in amount, which contributes
to tll« «aBt<'n:in<e of the human family.

In very eloipu'ut language he then descants on the great variety of
nsli in these regions—the halibut, salmon, cod, and the rest. I should
not fe<'I justilied in troubling the Tribunal to read this at any length.

Senator .MuurjAN.—Sir (.'liarles, did Mr. Sumner insist that they
conid sell, and the United States could buv those fisheries'

Sir Chablks lassKi.i..—No, I do not'think he does.

ley

;?

- He was a
much too reputable btate«mau for any wild proposition of that kind.
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Senator Morgan.—Then we had access to them without buying
them.

Sir Charles Eussell.—Yes, you did not buy the fisheries, but the
Ahiska territory and such rights as were incident to it.

Senator Morgan.—1 was enquiring what Mr. Sumner said.

Sir Charles Russell.—Well, Mr. Sumner was a statesman, and
he nowhere says that you bought the fisheries in the open seas.

Senator Morgan.—I do not know why he alluded to the subject,

unless he attached some value to the purchase of Alaska.
735 Sir Charles Russell.—Obviously, but what he was saying

was this: Here is a great territory, Alaska, purchased by us,

with a great sea-board, opening upon an ocean rich in all those things
that the sea contains for the benefit of mankind—fish of various kinds:
opening therefore to our increasing population new avenues of industry,
new opportunities of enterprise and new fields of commerce.
But it never entered the mind of Mr. Sumner to allege that, in pur-

chasing Alaska, he was purchasing the property in the fish in the sea,

or, indeed, in any of these things that I have enumerated; and he will

not be fimnd to have said anything of that kind; there was no idea
that they were purchasing the exclusive rights of fishing in the open
waters of the ocean; and especially there was no idea that they were
buying in consideration of the value which the territory derived from
the fact that furseals resorted there, as 1 will now proceed to show
very clearly.

In 1876, a Committee of Ways and Means was appointed by the
House of Representatives. And a resolution of the House was referred

to it directing an investigation into certain matters relating to the lease

by the United States Government to the Alaska Commercial Company,
and this is the Report of that Committee of Ways and Means: (it is

referred to on page 70 of the British Counter-Case).

When the proposition to purchase the Alaska territory from Russia Avas before
Congress, the opposition to it was very much based on the alleged barrenness and
•worthlessiiess of the territory to be acquired. It was supposed that though tliere

might be many political reasons for this addition to the American Pacific posses-
sions, there were not commercial or revenue advantages. The value of those seal

islands was not considered at all. liussia had derived but little revenue from them, indeed

a sum not sujjicient to pay the contingent expenses of muintainimi the official authority,—
Under our system, however, we have a very different result.

And, on the same page 70, you will find, Mr. President, an extract
from, r think, the most authoritative book on the history of Alaska, I

mean, Mr. Bancroft's, in which he refers to a Committee of apparently
a similar kind which was appointed in 1868. There he says

:

The motives which led the United States Government to purchase them (Russia's
American possessions) are thus stated in a report of the Committee on Foreign
Aflairs, published 18th May, 1868. They were, Hrst

and this answers, if I may respectfully say so, Senator Morgan's ques-
tion as to what were the objects of the purchase.

—

the landable desire of citizens of the Pacific coast to share in the prolific fisheries

of the oceans, seas, bays and rivers of the Western World, the refusal of Russia to

renew the Rnssia-American Fur Company in 1866; the friendship of Russia for tlie

United States; the necessity of preventing the transfer, by any possible chance, of
the north-west coast of America to an unfriendly Power; the creation of new indus-

trial interests on the Pacific necessary to the supremacy of our empire on the sea
and land; and finally, to facilitate and secure the advantages of an unlimited Ameri-
can commerce with the friendly Powers of Japan and China.
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So much M to the motives. tt -^ ^
Mr. Justice Harlax.—It is not your point that the United

730 States was unaware of the existence of the seals there, but that

thev did not purchase specially witli reference to their value?

Sir Charles Kissell.—Quite so. 1 do not suggest they did not

know fur seals were there. I am endeavouring to reduce to what 1 con-

sider to be its just proi)ortions the character of the question that is

involve<l. , .i. •

The Pkesident.—In what you have just read, there is a phrase

alKJUt tlie American Fur seal Company which shows that the American
Fur-seal Company, which was refused a new lease by Russia, had an
influence in tlie transaction of 18GG or 1867; and that shows I think

that the American Government Avere awake to the importance of fur-

pealing at the moment. I do not mean to say it was the only motive,

of course, because there are a number of different motives which are

given; but the mention of that motive shows that the fur-seal question

was not immaterial even at that time.

Sir Charles Kissell.—My point is not at all that the United States

did not know of these Islands, or may not have thought that there was
some value in the fur seal industry; it may have been considered to

some small and limite<l extent; but I am citing Mr. Sumner's si)eech to
show that he doe« not put that in a prominent place. I cite the Report
of the United States Committee of Ways and Means to show the same
thing; and, lastly, I cite the Report of 1876 in which these words are
expressly use<l

:

The value of those seal islaDds was not considered at alL Russia had deriTedbut
little revenue from them, indeed a sum not sufficient to pay the contingent expenses
of maintaining the official authority.

The President.—Yes. I referred to the Committee of 1868.
Sir Charles Russell.— I am aware you did, sir; and I was refer-

ring to it also, to show that in 1868 they gave as their reasons for the
purchase

—

The laudable desire of citizens of the Pacific coast to share in the prolific fisheries
of the oceans, seas, bays, and rivers of the western world; the refusal of Russia

—

The Pkesident.—Yes, that is the phrase; and I point it out to your
especial attention as indicating the influence of that company, which
Wiw an American company, upon the American Government*,—that
they hsid l)een made aware of the importance of these fur-seal fisheries.

Sir Charles Kissell.—I quite follow what vou mean sir. I am
not going at this moment to be diverted from the line I am pursuing;
but It will he afterwards apparent that the companv there referred to
had much wider interests than in the fur-seal; they'had trading inter-
ests all along the coast, and were succeeding one of the original Rus-
sian companies to a large extent, and from their point of view the
fur-seal imlustry was only a part, though not a very considerable part
of tueir artairs. That is all 1 meant to convey.

TIT
-.'^ *!•*'",' ^''*' '"^*^''' ^'""""'ttee (as will be seen on the top of page

7J7 i 1 of the P.ritish CounterC'ase). say: « The value of those seal
islands was not considered at all."

The Pkeside.nt.— Yes; that comes in much later; the other one waa
more conterniKmineons witli the transaction.

v»i\*^"t^^^'*
Hi ssKLL.-Then. linally, on the same page 71, Mr.

fcll ott, who 18 referred to very often by some of the witnesses called
on the part of the Lnited States as the sole authority unon the subiectity upon the subject

' But see page 741-2.
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of far-seals, says, in the beginuiiig of that paragraph. "Strange
ignorance of their value in 1807." This, you see, is a Eeport made to

the Government of the U. S., and recorded in 1881 among the United
States Papers.

Considering that this return (that accruing from the fur-seal industry) is the only
oue made to the Governuient by Alaska, since its transfer, and that it was never taken
into account, at first, by the moat ardent advocates of the purchase of Russian America, it

is in itself highly creditable,

and so on ; and then he refers to Mr. Sumner, and thus concludes

:

Therefore, when, in summing all this up, he makes no reference whatever to the
seal islands, or the fur-seal itself, the extraordinary ignorance at home and abroad
relative to the Pribilof Islands can be well appreciated.

He is not accurate in saying that Mr. Sumner makes no reference to

the furseal; he does, and 1 have read the passage in which Mr. Sumner
makes reference to it, but as a matter of comparatively not much
importance.
Mr. PheLps.—As you refer to Mr. Sumner, have you any objectioQ

to read the paragraph in his speech at the top of page 81?
Sir Charles Kussell.—It is a very long speech, and it would

probably induce me to read some other passages also; but I will do it

with pleasure. Do you mean the passage which begins

—

The seal, amphibious, polygamous, aud intelligent as the beaver, has always sup-
plied the largest multitude of furs to the Russian Company?

Mr. Phelps.—Yes; that is the passage.
Sir Charles Eussell.—I will read it, if you like, although it is

giving an importance to the point which I did not intend to attribute it.

Among the furs most abundant in this commerce are those of the fox in its dif-

ferent species, and under its different names.

And then he deals with that, and says some of its furs are among the
most precious; and he describes the various kinds. In the next para-
graph he says,

Among the animals whose furs are less regarded are the wolverine

—

And then he goes on.

Among inferior furs I may include that very respectable animal, the black bear,

and so on.

Then he talks of the beaver, "amphibious and intelligent",

738 which has a considerable place in commerce, and also a notoriety
of its own, and so on. And in the next paragraph.

The marten is, perhaps, the most popular of all the fur-bearing animals that belong
to our new possessions.

And then he goes on

:

The seal, amphibious, polygamous, and intelligent as the beaver, has always sup-
plied th© largest multitude of furs to the Russian Company. The early navigators
describe its appearance and numbers. Cook encountered them constantly. Excel-
lent swimmers, ready divers, they seek rocks aud recesses for repose, where, though
watchful and never sleeping long without moving, thoy become the prejof the hunter.
Early in the century there was a wasteful destruction of them. Young and old,

male and female, were indiscriminately knocked on the head for the sake of their
skins. Sir George Simpson, who saw this improvidence with an experienced eye,

says that it was hurtful in two ways : first, the race was almost exterminated ; and
secondly, the market was glutted sometimes with as many as 200,000 a year, so that
prices did not pay the exjjense of carriage. The Russians were led to adopt the
plan of the Hudson Bay Company, killing only a limited number of males who had
attained their full growth, which can be done easily, from the known and systematic
habits of the animal. Under this economy seals have multiplied again, vastly
increasing the supply.
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, „., .„p„len,cnt this on my own account with another passage

„.p^U it f.r .„rj.a»,» '''^" " 1„^, ore
".: n, . „ rs ..f Ibe «»!, with it. fon.l-

•blV. miut yM.\ lb.^ r»l".. II 1'"" ' " ' °
,?,u- , aflictiou almost human. The

Sr,„;:; ::A;ri:;'i-ib.ni-Sl*'to .L''Snu Paciac. I.. hauo„ once extended

M far a* the Bay of f^an Krancisr... etc.
, ., ^ ^v ^ i

Th« PuEsiuFNT -Alav I be allowed to remark that the fur^eal

wl^cS il^U m In lash on seems to be used as a successor to the sea^

A Y?^n ,r 1 ire that iu the French language, by the custom of

Flinch fu ic 'a sial kfri is called pe<uc rle loutre, which means otter

fkT.raml m.t s^al-skin. ^o lady would think of asking ior peau de

''*Sir" CHARLES KussELL.-The sca-otter has practically disappeared.

ThP I'uFsiDENT.—Yes; it has practically disappeared,

sir CHARiES KussKLL.-lt has disappeared like the buffalo and

other animals.

Mr CouuERT.—Like the southern seal.
^, ^ x ^

Senator MoRGAN.-You made some reference to the statesmanship

of Mr Sunnier as being superior to the conception, as I understood

you, [hat there could be any purchase and sale of fashenes m the open

sea. That opinion has not always prevailed among the statesmen ot

the lTnite<l States. I will say, for the reason particularly that in our

Treaty of Peace with Great Britain iu 1783 we found it necessary to

incoriwrate in the treaty the following:

Itlsairn-ed that tbe people of the Uuiteil States shall contiiine to enjoy unmo-

l«.t*d the ri.'ht to t.ke tish of every kind on the Grand Bank and allthe other banks

of Newtoun.Tland, the Gulf of St. Lawrence, and all other places m the sea where

the inhabiuuts of both countries are accustomed to lish.

73«J Of course if we had the open natural right of all mankind to

fish in the sea that provision was entirely unnecessary in that

Treaty. It was insisted on and put in.

The President.— 1 believe, Senator Morgan, it was an allusion to

previous Treaties with France.

Sir Charles Kissell.—I am much obliged to you, sir. That ques-

tion of the disputed tishing rights between the United States and Can-

ada on the Eastern coast of America is an illustration or an analogy

—

1 «lo not know which to call it—relied upon by my learned friends to

whi<h I will come in the proper order ot argument; but may I, as it has

h«MM» introdured in this connection, point out that what I did say in

relerenre t<» Mr. Sumner and Mr. Sumner's statesmanship was, that the

extnivagant idea n«-ver entered into Ins head that by acquiring Alaskan
territory he was ac«|uiring fishes or other free swimming animals in the

Rea. That is what 1 think 1 conveyed, or at all events what I intended

towMivey; but if 1 may be permitted to anticipate, the President has

rightly, in a sentence, indicated the nature of the question dealt with

ill the'Treaty referred to by Senator Morgan. The state of the case is

Hhortly this: That, in contiict with France, Great Britain, then owning
tbe eohinies of America, claimed to have acquired, partly by concession,

partly by Treaty: partly by as.sertion of a right, acquiesced iu, though
to Home extent disputed, tertain exclusive rights of fishery.

Senator Morgan.—Hut they were a hundred miles away from the

OCMMt.
Sir CHAKLE8 KissELL.— I do not care where they were, with great

detiereiice; it it* entireiN iniiiiat«iial to the point I am upon. Then came
the American relKjlHon, and tlie independence ofAmerica. It thereupon
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became a sovereign Power, and it claimed tbat as it had borne its part
when a colony in acquiring these rights and in exercising these rights,

it was entitled, as an independent Power, to a continuance of those
rights which as a colony it had i)reviously enjoyed. The contention on
the part of Great Britain was that it had lost its right by what it was
pleased to call its act of rebellion, and that it had no right to share in

those rights at all; and that matter was ultimately arranged by Trea-
ties, only one of which you have referred to, but which I will have to

discuss at a later stage.

Senator Morgan.—The question in my mind was this, Sir Charles:
whether or not Great Britain and the United States had not in this

Treaty of peace established the proposition that there was such a thing
as ownership in the fisheries that were 50 to 100 miles away from the
land, which became the subject of division of property between the
mother government and the colony when the independence of the col-

ony was accomplished?
Sir Charles Eussell.—Absolutely no assertion of property in

fishes or in any other animals whatever. There was, I agree, an asser-

tion of rights of exclusive property undoubtedly, which is a very differ-

ent matter. I do not need to tell the Tribunal that nations have
740 many times—and no two countries perhaps more prominently

than Spain and Great Britain—claimed exclusive control of large
stretches of the sea; but they have never, so far as I know, claimed
the property in free swimming animals in that area, or that they were
the property of either Government, or of any individual subjects of that
Government.
However, that is going rather far afield. But I am upon a question

which I desire to try to follow with some closeness of reasoning. 1 am
now dealing with the exaggerated importance given to this question;
and I assume, as the President said, that this question of the fur-seals

may have been one amongst many others considered in the United
States, but as far as I see not pre eminently in the minds of the United
States advisers, upon the acquisition of Alaska. Their main motives
undoubtedly were the motives which were set out in that Keport of 1868,
that it was opening a large field for new enterprise, an extent of com-
merce and new pursuits to a rapidly extending and growing population.
But what followed the acquisition, what immediately followed and what
my learned friends have themselves dwelt on as immediately following
the acquisition of Alaska, shows how little conscious they were of the
value, as they now conceive it to be, of these islands. What happened ?

In the year following the acquisition, 242,000 seals were killed upon the
islands, and that not by the representatives of the United States or by
l)ersons authorized by them. In the following year, 1869, 150,000. In
the following year, 1870, 87,000: making a total in three years of close

upon five hundred thousand.
Mr. Foster.—1870 was under the lease.

Sir Charles Russell.—1870 was under the lease; perhaps so.

These are figures with which I have no doubt Mr. Foster is familiar.

Tliey are taken from the published authentic accounts of the United
States, the Tenth Census Report, and certain executive documents
which are referred to.

Mr. Foster.—We have disputed those figures in our case.

Sir Charles Russell.—Well, I do not know what you have not
disputed ; but since it is put in that way, I had better give the reference.

The President.—The general purport is admitted, I believe.

Mr. Foster.—I would not have interrupted except that Sir Charles
referred to my knowledge of the figures.

B s, PT xni 2
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The Prefidknt.—Bnt, General Foster, I believe that the general

puriH)rt is H«lmitt4Ml,that in those two years there was a great destruc-

tion of the fur wals.
.

Mr. Foster.—Tlu-re was a great destruction m 1868, and a lesser

dfKtnu-tioii in ISiJ'J. o^o^iaa • ior>o
Sir C'UAKLKS inssELL.— 1 havc read the figures, 242,000 in 1868;

KM 000 in 1800. The figures for the tirst year are taken from the Tenth

CeilsuH Heix.rt of the United States, page 40. The figures for the sec-

ond year are taken from Executive Document No. 32, page 3<, of the

41 8t Congress. There need be no comment about these figures.

741 Hut there is another consideration. Who knows what part in

the future, as a matter of relative importance, this seal fishery

may have in the econ<.my of the world, even from the point of view

of tlie interest of the Inited States? We know that the United States

have, all ah)ng this Alaskan territory, great salmon rivers, with nas-

cent industries, which will only reach their full development when the

prowing ])opulation of the United States overflows to these to a large

extent still uninhabited regions.

Who is to say that this fashion of the day, which may change to-

morrow, nmy not entirely disappear: just as the fashion of the beaver

disapiH-ared when it was found that the ingenuity of man, by the inven-

tion of the silk hat. had supplied an article that was quite preferable to

the '' Ijeaver"! Who knows that, compared with the permanent interest

of the world in the great food supplies so much more largely in recent

than in former years derived from the j)lentiful bounty of nature in the
Ixisom of the seas, this ocean seal industry may not in a very short time
indeed sink into a j^sition of insignificance; and signs are not wanting
that the citizens of the United States themselves regard it in that light.

I should like to refer in this connection to only one manifestation of that
opinion. I refer to the Keport of the Board of Trade of Port Townsend,
a port of Washington Territory, which you know, is immediately south
of British Cohimbia, and abutting upon Puget Sound. I am referring
to page 71 of the second part of Volume III of the Appendix to the
British Case.

We do not Wlieve that the lease of the" Pribilof Islands and atljaceiJt waters" ever
WM mrant or int^-nded to mean the whole waters of Behring Sea; but that the limit
of one marine h-ajiui- from the shore is the recognized limit, outside of which the
water* are known to the civilized world as the high stas, where our citizens should
b« rnrouraged to ]>ursni' their avocations of tishing and hunting. It is shown by the
reports of (wivirnnient otlicials iu the publication of the Tenth Census that the
dMtracti«in of tish life by seals, sea lions, and other animals whose sole food is fish,
is very larK. ly in exccRs of the amount of tish taken by the whole of the fisheries of
the United Siuten; and to i)rotect these ravenous animals is to cause the destruction
of enormous quantities of nutritious food, which should be utilized as a means of
•apporting the lives of the millions of jieople iu these I'nited States.
The (h»mb<T «>f Comm.rce consider that the order of the Government by act of

Co«Kr"'« 'loKinK l!. lniujr Sea is an act, not for tlie benefit of the i)eonle to secure
them a rh-ap article of food, but is for the sole benefit of a simjilc monopoly, to
enable them to utij.ply articles of luxury for the fashionable clothing of the rich.We l^lieve thiH a<t o| C.iugreHs to be a species of class legislation for the benefit of
t*« wealthy fiw. and an sneh is opposed to the principles of sound policy; and we
ptvtesi against lU further continuance.

'

Tlie»e views may be right or wrong.
Mr. PliKi.l'S.—What ciiy is tliat?
Sir CHAHLK.S HussKi.T,.— P(.rt Townsend in Washington Territory.
Mr. 1 HKLi»s.— I did m»t know there was such a place.
The Tribunal here adjourned for a short time.
The PBK8IDE.NT.—Sir Charles, we are ready to hear you now.
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Sir Charles Russell.—Mr. President, to prevent a possible
742 misconception, I wish to refer to the Keport of .tlie Committee of

1808, whicii has already been mentioned. It refers to the refnsal

of the Russian Government to renew the lease to the Russian American
Company. The possible misconception I wish to guard against is the
supposition that because the word "American"' is used it was in any
sense an American Company. It was not—it was the representative

of the original Russian Company.
Mr. Justice Harlan.—Of the Russian Company under its first name?
Sir Charles Russell.—Acting under successive Russian Charters,

but not in any sense an American Company or owned by American citi-

zens. I thought it possible the President might have liad a diflerent

idea in his mind.
The President.—I thought in fact that Americans had got into the

company.
Sir Charles Russell.—No sir they had not. One other word.—

I

pay the greatest deference, I need not say, to what any member of the
Tribunal calls my attention to, and in reference to the observation of
Senator Morgan that the United States supposed that it was buying
the fisheries or the fislies in the Behring Sea (as to which I used perhaps
forcible language in suggesting it was impossible to suppose a gentle-

man of Mr. Sumner's knowledge and statesmanship could have enter-

tained any such idea), I would refer Senator Morgan to page 85 of the
report of the same speech to which I previously adverted—(it is iu

volume I of the Appendix to the Case of the British Government)—iu

which he points out, quite accurately, what are the advantages which
the owners of territory enjoy in relation to fisheries. It is in this

language:

As no sea is ut)W mare c/awsjim, all these—(that is to say the fisheries to which he
is adverting)—may be pursued by a ship under any flag, except directly on the coast
and within its territorial limit. And yet it seeuis as if the possessiou of this coast
as a commercial base must necessarily give to its people peculiar advantages in this
pursuit. What is now done under difficulties will be done then with facilities, such
at least as neighbourhood supplied to the natives even with their small craftf

That is to say, the natives even with their small craft and with their

imperfect appliances, by reason of their residence on the coast, had
peculiar advantages in these fisheries, although as a matter of law and
of right they were open to all the world. So he says the possession of
Alaska will give special advantages to them in that regard.

It is right to point out that he uses this language in reference to fish-

eries in a more limited sense than the sense in W'hich it has been used
here. My learned fiiends have spoken of the Alaska seal fishery; their

Statutes have treated the fur-seal industry as a fur-seal fi.sliery, and so
forth. Mr. Sumner was here particularly referring to fishery in a more
limited sense; he was referring more particularly and pointedly to fish

of various kinds which he mentions, but he also mentions, among others,

whales; and there is no reasoning in that paragraph which would
743 not equally apply to any free swimming animal which you can

find in the sea.

Senator Morgan.—I should bo very much surprised to find that
Mr. Sumner had been digressing from the doctrine established at the
time we obtained our independence, and was traversing the idea that

there was progress in international law.
Sir Charles Russell.—1 am still endeavouring to get the Tribunal

to realize something like a just view of the proportions of this case, and
to discount the exaggerations which I suggest have been put forward
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.1 . f I. . i-„iff.fi Sfitps Now I liave to call attention to the

in Ins V of fur sval.n;:, if .uronnvA^d and the species largely multiplied,

miu it e to..n<l to n.ntli.t with more important general interests, 1 was

S^t ra vi..g n,K,» mv imagination, because we have actual experience

in tlu' U-i.l^.ti'.n of other .Mmntries, that it has been found necessary to

om-r rcxuirds for tho extinction of animals of tliej^a.ne class I would

reh-r to the ill.istrations which are given, which the Tribunal will find

in Vol I of the Apiundix to the Counter Case of Great Britain, page

177 The Tribunal, of course, will be prepared for the statement trom

mo that we do not shrink from the legitimate consequences of the propo-

sitions that we are advancing.
,^ , ^ ^ 4.-

Wv sav first of all, that even if the result (apart from any question

ot rt-Milations which I am not now dealing with at all), of the unchecked

exen-Tse of what we claim to be our right of pelagic sealing were to be

tiie extinction of the fur seal, that would be no reason tor prohibiting

tlM' exercise of our right, if the right exist. It may be the foundation

of a consideration or argument why the right does not exist; but if the

right exists, and if the conse(]uences of its exercise be the extermiua-

ti<»n of the fur seal, we do not shrink from those consequences.

Hut the point 1 am now upon, as, of course, you will see, is somewhat

Mruction of^^Jff^rent. I am pointing out what other countries have
M*r w."y be found it necessary to do in this regard, and you will find the
"*"^^'-

legislaticm in relation to the Baltic fisheries, at page 177 of

volume I of the Appendix of the British Counter Case. Now I ought

to tell the Cimrt that this is legislation relating, not to the fur-seal, but

to the hair seal. It makes no dilference in the argument, as the Tribunal

will Jit once see. Tlie hair-seal is an animal i)ursued for the sake of its

8kin. Its skin is an article of commerce. It may not be so important—

I

am not able to judge of it relatively—as the fur-seal, but it is an article

of c(»mmerce for two reasons: first for the sake of its pelage, and next
fo'- the sake of the oil which can be extracted from its body; and not-

withstanding an industry largely pursued, this is the legislation:

Tho constantly incrpasiiipnuinberof seals on our Baltic Coastshas become so feerions

• «lnnj:«T to our roast liKlnricM that it appears bijih time to find ways aud means to

kt*e]i tbetM; injurious animals away from onr sliort-s.

Ten or lit teen years ajjo, wben our fishermen still underrated their destrnc-
744 tivenesM, an«l at best were amused to see one of them, it was hardly Thought

poMible tliat these aninuils would one day endanger the fisheries on the coast
of Sb'su i<k Molstoin, where they fornu^rly appeared only in small numbers, and at
place>t when- tliere was not much chance of their injuring the fisheries.

It in not ea^y to answer the tpiestioii as to how the evil cau best be remedied, for
9xtn the UMS of poisoned lish as bait (apart from the danger connected with this
method) would not l>e of any use, because the seals are very choice in the selection
of their f(.«Ml, and wituld only take to tiic dead bait if there was absolutely no chance
to Kit fre«h fi^h, a < ast- which will banlly ever occur in the open sea. It might be
rrconiniouded to iti.ikc an exjteriinent with bow-ntts made of galvanized iron wire,
C«int«it brow n. like the color of the bow nets usually employed. The shape of these
o«r-it«tJi should he that of the comnu)u how-iict>j'used for catching cod, but the

•otranrM to the difb rent chambers should be so arranged as to make it easy for the
•c«U to Hlip in.

And thereupon thert^ is a suggestion by Mr. Hinckelmann as to what
OUftht to lift done.

Mr. .luKtiee lUitLAN.—Before you leave that, Sir Charles, I should
like to ask, do you know whether that report was supplemented by
legiAluUoat
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Sir Charles Russell.—That I do not know. We find that there is

legislation in the case of Denmark. I am not sure about the other case,

but I will enquire as to that.

Senator Morgan.—Is any of that legislation in force nowt
Sir Charles Kussell.— 1 have just said that I am not sure whether

it was followed by legislation.

Then as regards Iceland this is the note:

The attention of the I^egislali ve Assembly wiia not specially directed to this matter
of protecting the fisheries, nor were laws i-nacted on this subject before 1885; and
the present laws are in many instances primitive, imijerfect, and inconvenient, accord-
ing to the conditions of the country. One of the worst features is that in regard to
seals, whicli are so injurious to the salmon fisheries. This is contained in section 4

of the following statute. The defective point about this bit of legislation is that in

all salmon rivers (with one exception) and their mouths, where there are seals there
are also seal-catching places, so that the law is of little or no benefit to the salmon, as
it is forbidden to disturb the seals in the places where they are at all easily ai;cessible.

Section 4 referred to is as follows

:

Section 4: In rivers and their mouths where there are salmon, it is allowed to shoot
or frighten seals, with the restriction tiiat the inviolability of breeding and seal-
catcbing places, which are thus especially proclaimed, must not be infriuj^ed upon,
except with the penalty of full damages, according to the estimate of good men nomi-
nated by the judge and sworn in court.

Then as to Denmark there is this:

Owing to rewards now granted by the Fishing Society of Denmark, amounting to
3 kroners for each seal killed, according to the Copenhagen correspondent of our con-
temporary, "Indnstries" the extermination of seals is now being energetically pur-
sued in Danish waters. It appears that in those localities where the fishery industry
has been pursued with least success the seals most abound. A seal is seldom seen in
the neighborhood of Middlefart, in the Little Belt, as the fishermen in that neigh-
borhood are very active in fishing and seal hunting.
Au contraire, on the small island of Hosselo, north of Zealand, one man sent in the

beads of no less than 120 seals, while anotlier man sent in 40 within the last ten
months. During this period 810 seals have been killed.

745 And, finally, there is a citation on the same page, taken from
a United States paper of February of 1892,

The bay fishing in Essex County, Massachusetts, has been so seriously injured by
the alleged depredations of seals that the authorities ofl^ered a bounty of 1 dollar
each for killing them. During 1891 the fishermen killed forty-four on the coast, and
in the rivers of the county.

I do not find there was any difference made between males and
females; or that the laws of Nature, so strictly insisted upon by my
friend Mr. Carter, were regarded as standing in the way of what was a
mcessary attempt to protect a very valuable industry, I leave this

subject with only one concluding suggestion. All the members of the
Tribunal may not be aware—many of them I know are aware—that
along the coast of Washington in United States territory, and along
the coast of British Columbia, (and I think growing industries of the
same kind are springing up farther north), are to be found great salmon
fisheries, and great canning industries carried on in connection with
these industries. I have myself seen them on the Willamette Kiver:
they are on the Columbia Kiver: they are on the Iradis Kiver—they are
on several other rivers along that coast. Now can it be doubted—is it

possible even to suggest it?—that if it were found that those seals

were, in a serious degree, interfering with these canning industries,

either upon the British Columbian Coast or ui)on the Alaskan Coast,
that it would not be perfectly within the right of those who were inter-

ested, by all legitimate means, by all means in their power, short of

means which would do injury to the rights of some one else or cause
unnecessary or malicious injury to any one else, to do what they pleased
to exterminate these animals which were preying upon and injuring

what they regarded as an important and valuable industry!
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Senator AfoijdW.—Do von ro.ollect wliether Canada passed any

Statut<»^ niYt-nuti a loward ior killino: seals, or whether tliey are in oper-

ation? ... , r. T
Sir Chaki is KrssELL.— 1 will emiuire; 1 am not aware of any. I

ratlH-r think there are some Ji»-nIations in that sense—(whether they

amount to Statutes or not. 1 will not say)—relating: to the fisheries on

tlu-east «oast: but 1 will enquire and endeavour to supply the neces-

Now I pass from that topic, in the consideration ot which I have

endf'avourt'd to ^^et the mind of this Tribunal in a fitting frame to eon-

Bider a<<-oi(lin«r to its intrinsic merits and just i)roportiou what this

question (»f i>elajri«' sealing really is. There are some other preliminary

matters wliich 1 must also refer to. The Case, the Counter Case, the

ArguMK'iit. juinted and oral, of the learned counsel of the United States

have bt'en full of denuneiations of pelagic sealing. It has not only

been denounced as inhuman, but each act of the pelagic

ri?w"of ""i-'il-ir
8«'iil*-'r has been denounced as a crime and a great moral

i«^iinc"t»k"n\v wrong—a little worse than murder, and almost as bad as
Lnite.1 suie....

piracy. Now I wish to examine this for a moment or two,

746 and see whether there is not pervading this style of argument the

same kind of exaggeration which was addressed to the subject

of the industry itself.

We start with this initial fact, that the pursuit of the fur-seal by
means of pelagic sealing is the oldest pursuit of the fur seal historic-

ally known. We start with that fact. It is a pursuit which goes back
(to* use my friend. Mr. Carter's expression) to prehistoric times. It is a
j»ursuit followed by the aboriginal inhabitants along the coasts in ques-

ti<m. Hut there is also something more to be said for it. My friend

Mr. Coudert was sympathetic, as he always is, in his denunciation of

the evil caused by the destructive agencies of man as regards seal rook-
eries in other parts of the world. How stand the facts? Is pelagic
sealing, whatever its faults, accountable for that? No. In every one
of the cases which have been referred to, the cause of the extermina-
tion of the fur seal si)ecies was tlie indiscriminate slaughter upon land.

I am not suggesting for a moment that there is not a difference between
the system pursued by the United States and their lessees on the
IsIandK and that pursued in the indiscriminate slaughter on the other
rookeries in the woild. But the fact remains that it ha« been slaughter
upon land, and in no case slaughter at sea, that has brought about the
extermination of the seal species in any of its accustomed rookeries.

Kurtlier: it is true to say that discrimination cannot be pursued in
relati<»n t4> ]>elagic sealing—at least practically cannot be pursued. I
l»resume it would be )«)ssible to distinguish a full-grown male seal from
a y()ung seal, but I take it to be common ground between us that, tak-
ing the sizes of s<'als two and three years of age, it would not be prac-
tically i>os.sible to distinguish between a female and a male in the water.
That is an advantage, ],n> tanto, in favor of land killing. But are there
no diHadvantages in land killing?

I have been unable to repress a smile when reading the beautifully
dewTiptive, but most ima^iinative accounts, which are given in the lit-

tu-ature of the Cnited States, as to the merits and blessings of killing
oil land. In one passage the writer has gone to the length of suggest-
ing that the seal henl, grateful for the i)rotection of the United States,
reiM)King with eonfideme in tlie luimanity of man. had entered into a
treaty with the Cnited States—the w<ud "pact" I think was used—
that they would oQer up a certain proportion of their skins yearly as a



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 23

grateful tribute, in recognition of the protection that they derive from
the beneficent rule of the Agents and Lessees of the United States.

Kow, from these imaginative pictures highly creditable to the human
sympathies, and to the imaginations also of those who composed them,
I would like to turn in prosaic fashion to the actual facts. What are
the actual facts? I am not now dealing at all, the Tribunal will under-
stand, with any considerations which go to build up, in the estimation

of the United States, their claim to property. I am simply consider-

ing whether there are not certain mj^tters which ought to be borne in

mind by this Tribunal in order that it may be able to consider
747 this question of pelagic sealing without having its reason dis-

torted by passion or prejudice: whetlier there are not other facts

which ought to be presented to it, in order to mitigate the tale of sup-

l»osed horrors attendant upon the practice of pelagic sealing: horrors
from which as they contend (but contend untruly as we submit) killing

on land is free. Now for this purpose 1 may refer the Tri-

bunal at once to chapter 14 of the Counter-Case of the u,^liJ'g*erotn't"lind

British Government. It begins on page 260. Its subject kuiing on the is-

is: "Management of the Pribilof Islands by Russia and '"

the United States". On page 261 there is a general statement, which
I will not trouble to read, of the method of driving which is there prac-
tised, as the most injurious feature of the system practised on the Pri-

bilof Islands, and it then proceeds to point out—citing authorities upon
the subject—its unnatural and destructive character.

But I turn from those general arguments and general statements to

page 262, where citations, very a propos, are taken from the reports of

Mr. Elliott beginning as far back as 1872, that is to say five years after

the acquisition of Alaskan territory from Russia. He says

:

A drove of seals on hard or firm grassy ground, in cool and moist -weather, may be
driven with safety at the rate of half-a-mile an hour; they can be urged along with
the expenditure of a great many lives, however, at the speed of 1 mile or 1 1/4 miles
per hour; but this is seldom done.

Further on he speaks of the disposition of the old seals to fight rather
than endure the panting torture of travel.

and on the next page he writes

:

The progression of the whole caravan is a succession of starts, spasmodic and irreg-
ular, niiule every few minutes, the seals pausing to catch their breath, and make,
as it were, a plaintive survey and miite protest. Every now and then a seal will
get weak in the lumbar region, then drag its posteriors along for a short distance,
finally drop breathless and exhausted, quivering and panting, not to revive for
hours—days, perhaps—and often never. During the driest driving days, when the
temperature does not combine with wet fog to keep the path moist and cool, quite a
large nuuiber of the weakest animals in the droves will be thus laid out and left on
the track.

This prostration from exertion will always happen no matter how carefully they
are driven; and in the longer drives, such as 2 1/2, and 5 miles from Zapadnie on the
west, or Polaviua on the north, to the village of St. Paul, as much as 3 or 4 per cent,
of the whole drive will be thus droi)ped on the road ; hence I feel satisfied, from my
observation, and close attention to this feature, that a considerable number of those
that are thus rejected from the drove, and are able to rally and return to the water,
die subsequently from internal injuries sustained on the trip, superinduced by this
over-exertion.

Then a citation is made from Lieutenant Maynard of the United States
service. This is in 1874, that is to say eight years after the acquisition

of the islands

:

There has been a waste in taking the skins, due partly to the inexperience of the
Company's Agent, and partly to accident and the carelessness of the natives. In

748 making the drive, particularly if they are long on, and the sun happens to

pierce through the fog, some of the seals become exhausted and die at snch a
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dUU...-.- from the .all-lM.uso. .l.at their skinn .anuot well be nurio.l to tbem by baud,

•D<l »re. tlien-for.', left uiioii the Iwdies.

And tl.e an.ient Kussian clironiclcr, to wl-om my friends Mr. Carter

and Mr. Cuiulcrt more than once referred with ai)i)roval -a cleric or

bishon. 1 an. not sine which,- Veuia.ninof, writing with reference to

1841', tiius shewing: that this is not a new idea, says:

Nearly all th.. obi men think and assert that the seals which are spared every year

i Tthoie which have not been killed for several years are trnly of little use for

bre«MlinK. lying abont a« if they were ontcasts or disenlranchised.

And Captain Scanimon, also of the United States service, says:

The loud moaninirs of tlie animals when the work of slaughtering is going on beg-

Kam deiK-rii.tion; in fa.t, they nmuifest vividly to any observing eye a tenderness of

Ji-elinR ii..t to bo mistak.-n. Even the simj.le hearted Aleutians say that the seal

•beils tears".

Those, you will see, are early strictures upon this method of driving.

I now i>r<)cee(l to shew that they are methods which are continued, and

that tiiev are marked by as ^^re'at cruelty and aggravation as formerly.

Mr. PiiKLPs.—As to one of these extracts, it is right to say we claim

that is a false translation.

Sir Charles Russell.—Which?
Mr. Phelps.—The translation to which you alluded, of the Russian

author.

air Charles Russell.—Which is the one!

Mr. PilELPS.— Veniaminof.

Sir HicHARi) Webster.—We will get the original; we have never

heard that before.

Mr. Phklps.—It is in the Counter-Case. We have exposed it in the

Counter Case.
Sir Charles Russell.—1 do not recollect that. At present what

I am concerned with is this: that this extract, I wish the Tribunal to

un<lerstand, fiom Veniaminof is taken, and taken correctly, from the
Census Report, which is an official document furnished to the United
States. I understand my friend Mr. Phelps to intimate that in the way
it appeared in that official document, it is erroneously translated.

Mr. I'liELPS.—It is copied from ElHott's translation into the Report.
The transhition was made by li^lliott.

Sir Charles Rissell.—1 was stating it correctly, I think. There-
fore what I understand is this: When we rely upon an Official document
of the United States, my friend retorts u]>on us and says: "But the
oflicial of tlie United States has mis translated some document which is

referred t^t in that ReiMut." Be it so. If it is so ascertained to be, let

it be made ajiparent.

I'.ut now I go on to the next page, 264, and there we have his
749 later experii-nce. He says in 1800—this is to be found in his

Report funii.shed to us by the United States:

I ran ne« now, in the liuht of the record of the work of sixteen consecutive years
of waling, v«Ty <le:iriy one or two points which were wholly invisible to my sight
in 1K72-74. 1 can now mt what that effect of driving overland is upon the physical
well-btMnK of u normal fur seal, and, upon that sight, feel warranted in taking the
followiug ground.

Would you be good enough to allow my learned friend, Sir Richard
Webster, to read this page for me in order to give me a moment's
pauHeT
The PliEHiDENT.—Certainly.



ORAL ARGUMENT OP SIR CHARLES RUSSELL, Q. C. M. P. 25

Sir Richard Webster.

Tlie least reflection will declare to an observer that, while a fur-seal moves easier

on land and freer than any or all other seals, yet, at the same time, it is an nuusual
and laborious etFort, even when it is voluntary; therefore, when thousands of young
male seals are suddenly ai-oused to their utmost power of land locon:otion over
rough, sharp rocks, rolling clinker stones, deep loose sand, mossy tussocks, and
othor equally severe impodimenta, they in their fright exert themselves most vio-

lently, crowd in confused sweltering heaps one upon the other, so that many are

often smothered to death; and, in this manner of most extraordinary effort to be
nrged along over strete'ihes of unbroken miles, they are obliged to use muscles and
nerves that nature never intended them to use, and which are not fitted for the
action.
This prolonged, sudden and unusual effort, unnatural and violent strain, must

leave a lasting mark upon the physical condition of every seal thus driven, and
then suffered to escape from the clubbed pods on the killing-grounds; they are

alternately heated to the point of suffocation, gasping, panting, allowed to cool

down at intervals, then abruptly started up on the road for a fresh renewal of this

heating as they lunge, shamble and creep along. When they arrive on the killing-

grounils, after four or five hours of this distressing effort on their part, they are
then suildenly cooh'd off for the last time prior to the final ordeal of clubbing; then
when driven up into the last surround or "pod", if the seals are spared from
cause of being unfit to take, too bi'.r or too little, bitten, etc., they are permitted to

go off from the killing-ground bark to the sea, outwardly unhurt, most of them;
but I am now satisfied tliat tliey sustain in a vast majority of cases internal injuries

of greater or less degree, that remain to work physical disability or death thereafter

to nearly every seal thus releiised. and certain de.struction of its virility and courage
necessary for a station on the rookery, even if it can possibly run the gauntlet of
driving througliout every sealing season for five or six consecutive years, driven
over and over again as it is daring each one of these sealing seasons.

Therefore, it now appears plain to me that thos'j young male fur-seals which may
ha)>peu to survive this terrible strain of seven yearsof driving overland are renderetl

by this act of driving wholly worthless for breeding purposes—they never go to the
breeding grounds and take up stations there, being utterly demoralized in spirit

and in body.
With this knowledge, then, the full effect of "driviug" becomes apparent, and

that result of slowly but surely robbing the rookeries of a full and sustained supply
of fresh young male blood, demanded by Nature imperatively, for their support up
to the standard of full expansion (such as I recorded in 1872-74),—that result began,
it now seems clear, to set in from the beginning, twenty years ago, under the present
system.

Sir Charles Eussell.—Now at a later stage and in a different con-

nection I shall have to draw the attention of the Tribunal again to the
statement at the bottom of page 264 of the British Counter-

750 Case as to the certain destruction of its virility and courage
necessiiry to the male seal for a station on the rookeries, as one

cause which ' has contributed largely (with others I admit) to the
deficiency in numbers.
Then on the same page is the Treasury Agent's (Mr. Goff) Eeport for

181)0. This has nothing to do, you will understand, with the Report of
Mr. Elliott. This is the independent Report of the Treasury Agent.

Sir Richard Webster.
Now, in opening the season it is customary to secure all the two-year olds and

upwards possible before the yearlings begin to fill up the hauling grounds and mix
with the killable seals. By so doing it is much easier to do the work, and the year-
lings are not tortured by being driven and redriven to the killing grounds.

Heretofore it was seldom that more than 15 per cent of all the seals driven in the
latter part of June and the first few days of July were too small to be killed but
this season the case was reversed and in many instances 80 to 85 per cent were
turned away. The accompanying percentage examples will shew the disposition of
this year's drive. The first killing of fur-seals by the lessees was on the 6th of June
and the scarcity of killable seals was apparent to all. 1 he season closed on the 20th
of July, and the drives in July shew a decided increase in the percentages of small
seals turned away and a decrease in the killables over the drives of June, demon-
strating conclusively that there were but few killable seals arriving, and that the
larger part of those returning to the islands were the pups of last year. The aver-

age daily killing for the season was 400, or a daily average of 522 including only the
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d»v« uorkca Wc ..,wM..-.l th^ srn-on l.y a di ivr from the Rpef rookery and tnmed

«w»T ra 1
/•'

ivi-r .-.nt .vl,.-n we shot.l.l havo turned away about lo per cent of the seals

ddvcn and we .lo^.'.l the sea.so,, by turnin..' away 86 per cent., a fact which proves

U. ev°t'v in.Pnrtial n.in-l that we were re.irivinR the yearlings, and considering the

n^imWf of .kins obiaine-l that it was impossible to secure the number allowed by

thVlraM. that w^ w.re morelv tortfrin- the young seals, injunug the future lite

nd viulity «.f the br.edin^' ri.okeries to the detriment of the lessees, natives, and

the <;ovi-rnment.

Sir CuAULKs Hr.-^KT.L.—Then Mr. Lavender, vrho was also an Assist-

ant Treasury Ajjent of the United States, says in condemnation of

these <lriv«'s:

All the male seals driven should be killed, as it is my opinion that not over one

half rvrr fio l>ack upon the rookeries again.

Then wv coine to an important paper read before the Biological

So«Mety of Washinjrton by Mr. William Palmer of the United States

National Museum, in which he, writinf? in 1<S91, treats the subject on

thf sanu' lines, and I will ask my learned friend to read that for me.

It is proper to say, as indeed this extract shows, that he has enlarged,

in the earlier part of this pai)er, upon the evils which he conceives to

\>e attendant ui)G«i pelagic sealing, and then he proceeds to point out

that pelagic sealing is not the only cause which has worked to the

detriment of the seal.

Sir HiCHARi) Wkhster.—This is taken from pages 187 atid 188 of

the British Commissioners' Report; but it will be found in i)art in the
Counter-Case on page 266.

But i>elagic seal fishing is not the only cause of the decrease of seal-life on the
Pribilofs.

IVobably an equal cause is the unnatural method of driving seals that has been
followed on the islands since the lirst seal was caj)tured.

751 The nit-re killing of seals as conducted on the islands is as near perfection as
it is possible to get it.

They are ((uickly dispatched, and without pain. One soon recognizes, as in the
killing of sheo]i, that in the quickness and neatness of the method lies its success, all

tbini^it considered.
Hilt tlie driviug is a totally differiMit matter. I doubt if any one can look upon the

painful exertioiiH of this dense crowding mass, and not think that somewhere and
somehow there is great room for improvement. It is conducted now as it always
baa lieen; no thought or atveution is given to it, and. with but one exception, no
other methcKl has been sugge.sted, or even thought necessary.

The fur-seal is utterly unfitted by nature for an extended and rapid safe journey
on l.ind. It will progress rajtidly for a short distance, but soon stops from sheer
exhaiiHtion. Its flippers are used as feet, tlie belly is raised clear from the ground,
and the m..ti<m is a jerky but conii>aiativily rai)id lope. When exhausted, the ani-
mal flojMi over on its side as soon as it 8to])»'moving, being unable to stand up.

The rbarai ter of the ground over which the seals are driven is in many places
nttrrly unlit t»r the purpose; up and down the steep slopes of sand dunes, over oin-
drr hillH stu<lde«l w itli sharp rocks, some jilaces being so bad that thev are avoided
by the i>eople them84lv.'s

: but tht- s.als iiave been driven over the same ground for
many year-., and on snm,- of tlie hills deep paths have been worn by the passing of
t«os of thoimands ol seals. No attcmjtts have been made to remove the rocks or to
les^n the «lifll<iilti.-N (if tlie passage and the seals are still driven pell mcll over huge
rocks and down M.-ep inclmes. where many are crushed and injured by the hurrying
msaii of those btli.ud. When the drive reaches the killing ground it is rounded up
and left in rhur-.- of a man or boy to await the killing, which begins at 7 a. m. A
j)od of perhapn •!<• M-als are then cut out of the drive and driven to the killers, who
with long wmxlen diilm stun those seals that are of proper size and condition bv a
blow or two on top of bead.
The SMilii that are n..t killcl are tlu-u driven away by tin pans and a great noise,

and while in an excited and over heated ooudition rush as fast as it is possible for a
seal to ffo Into the iry obi waters of Hehring Sea.

It wiUtbiiB W iMM-n that these S4.uls are subj.cted on an average from 2 o'clock
in tbe moniiog nutil 10 to a long drive over very rough ground, then to a dense
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herding, wbtre th«y are corii/innally in motion anil crowding uach other, thence to an
iutense excitement on the killing ground, and finally in a condition a little better
than madness rushing into icy cold water.

Uncivilized and partly civilized man has no pity for dumb brutes, and as these
drives are conducted entirely by the natives, who prefer indolence in the village to

the discomforts of a drive in the fog and rain, it follows that the seals are often
driven much faster than they should be, and absolutely without thought or care.

But this is not all. The seals that are spared soon haul out again near a rookery,
tnd perhaps the verj- next day are obliged to repeat the process, and again through-
out the season, nnlets in the meantime they have crawled out on a beach to die, or
have sunk exhausted to the bottom. The deaths of these seals are directly caused
ae I shall explain and, as far as I am aware, it is mentioned now for the first time.

Mr. Palmer then states that he believes death to result chiefly from
the consumptiou of the natural store of fat while the animal is too

exhausted to go in search of food. He continues:

I remember looking with curiosity for the cause of death in the first seal I found
stranded on the beach. Externally there was nothing to indicate it, but the first

stroke of the knife revealed instantly what I am confident has been the cause
752 of death of countless thousands of fur-seals. It had been chilled to death:

not a trace remained of the fat that had once clothed its body and protected
the vital organs within. . . I opened many alter this, and always discovered the same,
but sometimes an additional cause, a fractured skull perhaps. I have even noted
those left behind in a drive, and watched them daily, with the same result in many
cases. At first they would revel in the ponds or wander among the sand dunes, but
in a few days their motions became distinctly slower, the curvature of the spine
became lessened; eventually the poor brutes would drag their hind flii)i)er8 as they
moved, and in a few days were become food for the foxes. In every case the fat had
disappeared.

During the eight years minority of the few male seals that have escaped their
enemies it is safe, I think to assume that at least four summers were spent in getting
an experience of the drives. Does any one think that they were then capable of
filling their proper functions on the rookeries?

The natives have been provided with whistles, and when a boat finds itself near a
rookery (and a pretence for its presence is easily found) good use is made of them,
with a consequent confusion among the seals and a probable increase in the next
morning's drive.

Sir Charles Russell.—Now finally, after speaking of the method
pursued on the Commander Islands, he contrasts the state of affairs as
obsirved by him on the Pribilof Islands, in these words:

On the American side, on the contrary, the seals are driven as fast as possible, the
only ones being weeded out being those too weak to go further, while of those
rounded up on the killing-ground by far the greater number are allowed to escape.
Out of a drive of 1,103 counted by me only 120 were killed; the rest were released.

Now, upon that, the comment made by the British Commissioners is

not, I submit, an unfair one, they say:

If it were possible to drive only those seals which it is intended to kill, little
exception could be taken to the method of driving in the absence of any better
method, but the mingling of seals of varied ages upon the hauling-grounds from
which the drives are taken, even under the original and more favorable conditions
of former years, renders it necessary to drive to the killing place many seals either
too young or too old to bo killed.

And then finally, at the top of page 269 of the Counter-Case:

Thus, it has occurred that, in late years, considerable and increasing numbers of
breeding females have been driven to the killing-grounds with the killables, though
when recognized there iu the process of selecting for killing, they have been released.

Now 1 will only make this comment on that evidence to which I have
referred : does it not seem to each Member of the Tribunal that the
laudation bestowed upon the system on the Islands has been a little too
unqualified : that it is difficult to say that their methods are not marked



28 ORAL AROUMKXT OF SIR CHARLES RUSSELL, Q. C. M. P.

by inhumaiiifv nnd <rupltv. niid that it is diflficnlt also to say that they

are not foIh>\vV<l 1»\ waste, wIumi you liave ^^ot tlie statements by inde-

iH-ndent ner.soiis, n-preseiitatives of and connected with the Executive

of the United States, pointing to the loss by thousands of seals

753 which, subjei-ted to this unusual pressure of locoiuotiou ou land,

for which nature never intended them, are then separated from

the herd, and many of tliem die? They die immediately from the

injuries they receive, and many become utterly useless for the purpose

of bree<linir". their c«)ura<re and virility being unduly affected.

One point remains. It is still to be said for their methods on the

Islands that they make the attempt to discriminate and do discriminate

between the sexes; but, even as regards tliat, the fiicts show, as I shall

pnHee<l to demonstrate at this moment, that they have of late years

on the I.xlands themselves been committing that grievous moral crime

of killing females.

Now, liow is tliat established? It is established by the evidence

referred to yesterday and also at a previous sitting by my friend Mr.
Coudert; but he only read (I am not making it a matter of complaint)

quite naturally the passages in that evidence which were ad rem to the
particular points that he was discussing. But I have to call your
attention now to some of the other evidence, and I refer for this pur-

g;)8e to the second Volume of the Appendix to the Counter-Case of the
ritish Government. I will begin at page 245. This is the evidence

which my learned friends have been praying in aid. quite justifiably,

upon another part of the case,—endeavouring to make out a distinction
between the Alaskan and the Kussian herds, as they have been called.

I am not dealing with that point, as, of course the Tribunal under-
stands, I am on the point that, according to the existing methods, there
is inhumanity, there is waste, and there is not absolute discrimination
aA to sexes on the Islands.

I refer, tirst, to the gentleman who has received, I have no doubt
quite justifiably, a high laudation from Mr. Coudert,—I mean, Mr.
Stamp; and, if you read paragraph 5 of his aflSdavit, you wiU see that
he says:

A notireal)le feature about the consignments from the Pribilof Islands has been
that, while formerly the consignments were entirely composed of male skins, of late
vears. from 1883 tip to 1890, female skins have appeared among them each year in
iocreasing numbers.

Then, on ])age 249,-1 am only selecting those who are the most con-
siderable witnesses referred to by my learned friend, Mr, Coudert,—in
the declaration of Mr. Bevington, paragraph 3, he says

:

An ri-Kards the .\la«ka Catch, I have during the last four or five years noticed
mnongnt them a small (luaiitity,—say from 10 to 15 per cent.—of female skins.

And Mr. Allhusen, on the same page, paragraph 3, says:
Tliere iit ain.th.r tVntnre in relation to the Alaska skins, namelv. that they, for the

most prtrt. an- rntinly .•..niix.st-d of male skins. Of late years, 'that is to say, from
tbe ywir 1KM.J or Ihh-1, I have noticed .miongst this consignment a certain percentage
of female i.kmn, which percentage lia.s increased in later years.

The same thing is to be found in paragraph 9, page 250, of the
declaration of Mr. Henry Poland ; and there are several more in the same
^

sense, but I will not trouble tlie Tribunal bv referring to them.
454 I say, therelore, that it staiuls thus: I do not at all concede (I

am sure the Arbitrators will understand tliis) that these con-
siderations—and I wdl give the rea.sons when the proper time comes—
liave anything to do with the question of atlirming the right of prop-
erty, or the right of protection, which of course can be only incidental
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to tbat property. If there is no property, there ia no protection,

because there is nothing to protect; but I dwell upon this, because, I

think it important to do so in order that the Court may see that the
claim which the United States Counsel have been instructed to make,
or thought tit to make, that the system pursued on the Islands is wholly
free from objection on the ground of waste or on the ground of cruelty,

is a claim which, when the facts are examined, is seen not to be well-

founded. There is certainly this to be said—and my learned friend,

Mr. Coudert, made it a subject of humourous observation, but it seems
to me a just enough observation,—that the pursuit of the seal at sea
does give the animal a chance of escape. The clubbing him on the
head makes the islands a mere slaughter house for the seal and gives
him no chance at all. And after all there is this to be said for pelagic
sealing, th.at at sea the seal is in his natural, or what I claim to be his

natural element; and he has been furnished by natuie with means of
resistance to the attempts of man, with means of evading the pursuit
of man, which give him a better chance of life and of escape.
Now my learned friends, as the Tribunal cannot fail to have noticed,

have adopted a lofty tone in this discussion. I think you, Mr. President,
said that Mr. Carter, in his eloquent address, spoke for mankind. He
did. How he spoke for mankind I shall make apparent in a moment or
two. But my learned friend, in effect, said this : " We the United
States are not making this claim from any selfish motives. We are
here as the friends of humanity. We acknowledge that this is not our
property absolutely. We are trustees for the world at large. We are
trustees: mankind the cestuis que trustcnt. We only ask to be per-

mitted in the interests of mankind, for the benefit of mankind, to per-

form our oflBce as trustees, as friends of humanity, as philanthropists,

as champions of the interests of the world".
Well, I am very far from doubting the sincerity of my learned friends;

but I must be permitted to point out that, while accepting these profes-

sions as sincere, their demands seem to me to be exactly the demands
which would be made by a selfish Power making an effort to secure the
seals for themselves; for what do they say? " We are the owners of
the Pribilof Islands in Behring Sea. They are pleased pathetically to
describe those Islands as the last home of the fur-seal". They say:
" Give to us, the tenants and owners of these Islands, the power to
exclude everybody but ourselves from the great expanse of ocean iu

which those Islands are situate. Put an end to pelagic sealing iu the
Behring Sea, and not in Behring Sea only, but justify us iu stretching
out the arm of legal authority over a still wider expanse of ocean.

Authorize us by your award to searcli, and if necessary to seize

755 and confiscate, vessels that are engaged iu this inhuman, this

immoral traflBc, or vessels that we suspect are engaged in this

pursuit; and having given us that authority we will recognize our duty
as trustees to mankind by giving to mankind the benefit of the fur-

seal at the market price": the market price being enhanced by two con-
siderations: the considerations, first, the duty which the United States
imposes upon every fur-seal skin taken on the Islands; and enhanced,
next, by the fact of the monopoly which this demand implies and
secures.

I will only take leave to say that that does seem to be a very extrava-

gant view^ of the obligations of a trustee for the benefit of mankind, and
that I do not see in what Avay this profession of the duty and obliga-

tion of the trustee differs from the assertion of the most exclusive and
absolute right which the most selfish nation might assert iu any sub-

ject of exclusive property.
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I wish ti> make tliis jx.sitioii as to the conditions on which they offer

this roinni(ulity u> mankind pretty plain. It they disapprove—and J

iH'lieve thi'vdiMlisapprove—ot pcla-ic sealing-,1 am "oiug to give them

tht^ iHMU'lit of a suggestion which will ]mt an end to pelagic sealing.

What is it that has made pelagic sealing worth the eftorts and enter-

prise ot the men who have now made it a considerable commerce? It

has been the ti«titious, enhanced value that has been put upon seal-

skins by reason of the exaction which the United States make in respect

of every skin brought in to their dominions—an exaction from which

the territiM-ies outside tlieir dominions are free. What is that? For

this is a matter that 1 think is not yet in the apprehension of the

Tribunal.
From ISTO to 1S8!> the United States were jpaid a yearly rental of

A."».').(t(M> fur the tenure (»f these islands. In addition to that they imposed

a tax of ^-A'>'2S) per skin, which on a hundred thousand skins would
Hnn»unt, sjueading the rental over the entire number, and adding, of

course, the exaction per skin, to $3.15 per skin, or thirteen shillings in

English money. From 181K) the rent was 8<iO,000 yearly rental for a

lease from 18(H) for twenty years, which would expire, therefore, in 1910.

The tax was raised to$y.()2.o i)er skin, and the limit was 60,000 skins

I)er year: and in the same way, taking the yearly rental of $60,000, and
adding a proportionate part to the 80.02.5 per skin, we find that the

exaction in respect of each skin is $10.62, or over 42 shillings, English
currency. Tiiere is the secret of pelagic sealing. Those who think
they have the right to pursue it. United States citizens be it noted
amongst the rest, Canadian settlers amongst the rest, subjects of the
Queen inhabiting these parts, are tempted to engage in it; and it is

that very exaction which supplies the motive and gives the reason for

I)elagic sealing. 1 need not say that I am not questioning the right of
the i'nited States in its wisdom and judgment to impose any tax it

pleases, under any conditions it pleases, upon those who are subject to

its rule. That is not the object of my argument. My argu-
750 ment is to show flmt it is this very exaction which gives to those

who are outside the dominion of United States law the freedom
from that exaction which supplies the motive without which pelagic
sealing would not be an existing thing to-day. I do not doubt the sin-

cerity of my friends. If those who instructed them, if those who actuate
the i)(>licy of the United States, desire sincerely, as trustees with no
selfish juirpose, as trustees for the benefit of mankind, to send these
blessings abroad, to send them abroad on reasonable terms, and above
all, while they are doing that, to i)ut an end to pelagic sealing, the
remedy is to be found in the direction which this suggestion of mine
indicates.

Senator Morgan.—Sir Charles, do you know whether the price at
which the United States have taxed these skins has had the eftect of
raiwng the juice of the Russian and .Iai)anese catches?

Sir Chaulks KrssKLL.— I am not able, sir, otf hand, to say; but I
should .say certainly it would have that effect too.

Senator Mor(;an.— I have not seen anv evidence of that fact in this
case.

Sir Charles Husskll.— l think some of it will be forthcoming a
little later.

I am really temi>ted to exclaim—I mean no offence to my learned
friends—when the argument is i>ut forward in this specious way, I am
tempted to exclaim with Dr. .Johnson, our great lexicographer, ''Let us
rid our miuds of caut". Let us approach this question fairly, look it
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straight in the face, let us hear as little as possible in the future in this

argument about these higli philanthropic aims, this benefit to mankind,
and all the rest of it.

Mr. Justice Harlan.—Will you explain how the exaction of the

United States, to which you have referred, increases the price in the

London market of seal-skins taken in the North Pacific by pelagic

sealers who do not have to pay this exaction?

Sir Charles Russell.—Of course it is that very consideration

which gives to the pelagic sealer in the North Pacific his margin of

profit.

Mr. Justice Harlan.—1 can understand how those who take them
on the islands and have to pay those exactions must ask a certain price

in London in order that they may get sufficient profits; but if the

pelagic sealers are not subject to those exactions, can they not under-
sell those who carry skins from the Pribilof Islands to the Loudon
market?

Sir Charles Russell.—My answer is very brief. The price of the
article in the ultimate market to which it finds its way, although it may
be in vsome stages influenced by the cost of production, is ultimately and
mainly influenced only by the question of supply and demand; and
therefore the pelagic sealer, although of course he could attbrd to sell

the skin at a lower price, will not sell it at a lower price than that

which the market commands. The difierence between the position of

the pelagic sealer who is outside the area of United States legislation

and the man who is within it, is that the one man has to pay this tax
and the other h«s not. That is the difierence.

757 The President.—Would you go so far as to say that pelagic

sealing would be utterly impossible if there were not this tax to

pay to the United States—that the expense, for instance of pelagic

sealing would be too gieat for the skins caught at sea by pelagic seal-

ing to fetch a marketable price?

Sir Charles Russell.—I should not like to commit myself to that
statement, sir, without some consideration. I should not like to say that
pelagic sealing would entirely cease; but certainly it would not offer the
inducements which the existing state of things does ofter to pelagic
sealing, for the obvious reasons that my learned friends have enlarged
upon. They have established—I think satisfactorily established—that
if there is no tax, the man who clubs the seal upon the island can bring
the skin of that clubbed seal to the market upon cheaper terms and
with less expenditure of labour than the man who has to pursue it in the
open ocean; but I should not like to go the length of asserting that it

would necessarily put an end to it entirely. Certainly it would to a
very large extent.

Senator Morgan.—Sir Charles, it is proper, I think to remark in
regard to the policy of the United States Government in taxing the take
of the seals there that it is to sustain the Government. This is the
only industry upon those islands; and I think that the United States
is the only country in the world whose Constitution prohibits its Gov-
ernment from levying an export duty. I think it is the only one.

Sir Charles Russell.—I take the liberty of saying, sir, that I did
not presume to offer any opinion in the sense of condemnation, or even
of adverse criticism upon what the United States choose to do. I was
merely dealing with the pretensions i)ut forward that the United States
were appearing in this matter simply as champions for the interests of
the world, as friends of humanity, and were merely offering as trustees
or intermediaries this article of luxury for the benefit and in the inter-

est of mankind, or of womankind.
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A complaint has been made, Mr. President, which I must notice in

passing, by mv learned friend Mr. Carter, and referred to also by my
friend Mr. Coudert, which took this form: that if Canada

rriuel'i oVcioV had not intervened this arbitration need never have been
diMp«*itiua i,^.i,i_i„ other words that the United States and the

Government of the Queen would have come to terms in the matter. Is

itqnitcriKht that that theme should be introduced at all! Who have

a better rijjht to 8i)eak in this matter than those who are directly inter-

esteilT Who!
To the I'nited States, with its boundless resources, this is a very

small matter; to Canada, comparatively poor, a struggling but a rising

colony, it is a matter of considerable importance; and surely, as the

voice of Canada cannot be heard dii)lomatically as between her and the

lTnite<l States, it was not only the right but the duty of those who rep-

resented her to put forward their views, and to put forward their views
as strongly as they could, as to the nature of the interests

758 involved and the loss that might result to Canadian enterprises

and commerce if the course indicated by the United States were
;»cquiesced in. I think America ought to be the last country, it« repre-

sentatives the last people, to seek to limit the rights of expostulation and
of action on the part of colonists. They held a very free and very correct
view of tlu'ir rights in that regard while they were still colonists; and in

the time of Lord Xorth, the Lord Salisbury of that day, they showed very
clearly, very plainly, and, as I believe, most justifiably, that they were
the best judges of what their own interests as colonists demanded.

I pass from that. A complaint has also been made about the Bi itish

Commissioners; and I think it due to those gentlemen, both of whom
I have the honour of knowing, to say a word or two about them.

Unit*d states ^ think before their conduct was criticised, before my
cTiuci«ino/iiriu»h learned friends with more or less vehemence asked this
Coininu.ioneri. Tribunal to regard them as partisans, as hostile witnesses
from whom they were at liberty to extract any admission which was in
their favour, but were at liberty to discard all that was not in their
favour—before they pronounced a judgment as to the manner in which
those gentlemen had performed their duties, I think it would have been
right in common foirness if my learned friends had referred to the man-
date under which those Commissioners acted. If they had done so, I
think they would have seen that it was impossible for them to keep out
of sight in their Report what they conceived to be the evils both of
management on the islands and the evils of pelagic sealing, as to which
they trankly and oi)enly avowed their opinion. Their authority was
den ve«l Irom two do<uments which are put as the preface to their Eeport.
The lirst is the letter of Lord Salisbury, of the 24th June 1891. It is in
the preface to the Heport, and begins with this statement:
The Qne43ii having' l>.-eii Kracioiisly jdeasod to appoint von to be her Commissioners

for the n.in>oK«. of iiiquirh.K into the conditions of seal life in Beluing Sea and other
part* of tlie North I'acif.c Ocean, I transmit to you herewith Her Majesty's com-

I>et me in i)assing point out a mistake into which I venture to think
my learned triends have fallen when they refer to this in another con-
netrtion, which I am not now dealing with; but as it is under my eye,
and as I probably shall not need to recur to it again I wish to make the
correction in passing.
My learned trirnds claim this mandate, api)lving not only to Behring

Sea but to other parts of the North Pacific Ocean, as supporting their
argument that regulations, protection, and jurisdiction outside of Beh-
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ring Sea was contenii>latecl in it. I wisli to remind the Tribunal, that
there is in this a confusion. In the diplomatic correspondence, begin-
ning in the time of Mr. Secretary Bayard and renewed again after a
long interval, there are two lines of negotiations running on side by
side almost. One of these is the consideration of the questions which

have arisen in difference between Great Britain and the United
759 States, and which, as I shall hereafter in another connection

demonstrate, relate to Behring Sea and to Behring Sea only
But in addition to that there was a suggestion put forward by Mr.
Bayard, and assented to by the British Government, as to an inquiry
which should not be confined to Great Britain and the United States,

but which should extend to other Powers interested.

The suggestion had its origin in the note, which, you will recollect,

sir, was addressed by Mr. Bayard to various Powers asking for their

CO operation. It was in view of that general inquiry, not restricted to

the United States and to Great Britain, that the idea of the commission
was originally started; but side by side with that, distinct from that,

and, as Mr. Wharton says in one of the letters to which I shall here-

after refer, without prejudice to the questions in dispute between the
United States and Great Britain, this question of the larger commission
was being considered.

Lord Salisbury then proceeds

:

The main object of your inquiry will be to ascertain "Avhat international arrange-
ments, if any, are necessarj' between Great Britain and the United States and
Russia, or any other Power, for the purpose of preserving the fur-seal race in
Behring Sea from extermination."

You will recollect, sir, that this idea of the Commission had origi-

nated long before the Treaty was signed.

He proceeds.

. Application has been made to the United States for permission for yon to visit the
seal islands under their jurisdiction, and a similar request will be addressed to the
Russian Government.

I pause here to ask, what was the object or the use of their having
permission to visit the Commander Islands and the Pribilof Islands,
unless it was to note what they saw, and, so far as it was relevant, to
record, note, criticise, comment on the conditions of seal life!

Your attention should be particularly devoted to ascertaining (1) the actual facts
as regards the alleged serious diminution of seal life on the Pribilof Islands, the
date at which the diminution began, the rate of its progress, and any previous
existence of a similar occurrence; (2) the causes of such diminution, whether and to
what extent it is attiibutable (a) to a migration of the seals to other rookeries, (ft)

to the method of killing pursued on the islands themselves, (c) to the increase of
sealing on the high seas, and the manner in which it is pursued.

Then they are enjoined to neglect no sources of information, and to
carry on their inquiry with impartiality.

Then at a later stage—it is the only other extract with which I shall

trouble the Court,—at the top of page vii, after they have been abroad,
a further letter is directed to them on the 15th of January, 1892, only
one passage of which I intend to read.
You will observe that Lord Salisbury says, and this is before the

report is drawn out

—

that it is intended that the Report of the Joint Commissioners shall embrace
760 recommendations as to all measures that should be adopted for the preser-

vation of seal life. For this purpose it will be Uifcessary to consider what
regiilations may seem advisable, whether within the jurisdictional limits of the
United States and Canada, or outside those limits. The Regulations which the
Commissioners may recommend for adoption within the respective jurisdictions of

B s, PT xin 3
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the two countries « ill. of course, be matter for tlio consifleration of the respective

G«vern,„e,.li», ^vhile th.. KV-.irnlations atVectinjr waters outsule the territorial limits

will have to b« considerc.l uiuler clan.e ti of the Arbitration Agreemeut.

I 8av that no candid man—and I tliink my friends are candid men—
cu.uld read tlii.s without sveinjr that it was impossible for the Commis-

sioners to have avoided jjoiiijr into the matters which they did go into.

The consiiU-ration of pehij^ic sealing involved the question whether it

bad necessarily incident to it all the evils which were attributed to it;

tlie consideration of the management of the islands involved the ques-

tions wliether it was the impeccable system which its friends professed

it to be, or whether there were not to be found in this management

some explanatory contributory cause of the admitted decrease in the

numbers of t lie seal herd.

3Ir. Car ri:u.— 1 did not object to their going into those things. You
do not impute that to me; do you?

Sir Charles Kisskll.—1 rather thought my friend's argument—

I

may have misconceived it—amounted to this: '•!, counsel for the United

States"—and from that point of view I can quite understand my
friend's position—"begin by laying down the proposition that pelagic

sealing is a moral crime, that it is an unjustidable wrong, that it is

brutal, something a little worse thau murder, and almost as bad as

piracy." From that point of view 1 can quite understand his impa-

tience with a man who has anything to say even in mitigation of pelagic

sealing; but Irom the i)oint of view of the Commissioners, I venture to

say that they were perfectly within the lines of their duty, nay, that

they would liot have fultilled their duty, i)rovided they did it honestly,

if tiiey had not presented their views for consideration. But, as a
matter of fact, if you will examine that very lengthy Report of the
British Commissioners, it will be found that nine-tenths of it is a record

of facts: and perliai)s the highest tribute—it ought to be almost enough
for me to say this—the highest tribute to their impartiality is to be
found in the fact that in the enforcement of their positions on the sub-
ject «>f regulations, and indeed in some respects upon the subject of

property, my learned friends have cited much more frequently from the
Report of the Jiritish Commissioners than they have felt themselves
ju8tili«'d in citing from the Report of their own Commissioners.

1 am not going to make any attack upou the United States Commis-
sioners. 1 have no such ])urpose. They take the standpoint that no
killing should be permitted excei)t upon the islands. If the British
Commissioners had followed the same line of argument, I suppose that
tbey woidd, if they had been i)avtisans, have insisted that no killing

should take i)lace excejit at sea; and they certainly would have
7C1 had this in their favour, as 1 have previously pointed out, that

whatever else may be said of pelagic sealing, it cannot be truly
convicte<l of ever having caused the extermination of the seal in any
part of the world where pelagic sealing merely was practised.
But in this <-onnection, and before the Tribunal rises, and in order

that I may dismiss this topic, I would point out that both my learned
friends take this lotty tone as regaids pelagic sealing: yet driven by
pressure of argument going on involuntarily in their own minds, aided
a little, 1 will admit, by certain questions addressed to them in the course

<»f argument from the bench, mv learned friends have been
ap M i^°iiMri«i." obliged to pursue a course utterly and completely incon-

-^rlTLmi't ^^''^^^'''t with their i)rofes8ion as to pelagic sealing. Why!
•f uniud huuM. Jiecanse my learned friend, Mr. Carter, driven, as I say,

by stress of argument and by the natural candour of his



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 35

own mind, not completely under control, says: "I must admit that
Eussia when she discovered the Pribilof Islands, at-quired the rights
in the Pribilof Islands and in the fur-seal industry connected with
them, subject to the moral right of the native Indians to pursue pelagic
sealing."

Moral right to pursue pelagic sealing! Moral right to commit an
indefensible wrong ! Moral right to commit a crime against humanity

!

Moral right to commit an oflence a little worse than murder, and almost
as bad as piracy ! My learned friend had not appreciated the length to
which that inconsistency leads him, and the i)osition in which it lands
him. His idea seems to have been that there were a few straggling
Indians along this coast, existing from a pre-civilized occupation, who
used to go out in their canoes, and when impelled by hunger or the
urgent need of raiment killed fur-seals. "Quite right", said my learned
friend, Mr. Carter, "Yes; kill a fur seal for the necessities of your
stomach and for the necessities of your back ; but if you do more than
that it is a crime. Kill for your stomach. Kill for your back"—prob-
ably he would also extend it to the backs and stomachs of the other
members of the family—"but beyond that you must not go. Barter
you dare not, you cannot. The destructive agencies of civilization and
commerce come in. Once you do that, you are beyond the pale of civ-

ilization": and international law, in some incomprehensible way, is

down upon him. He is hostis humani generis.

I need not say that is an impracticable kind of limitation to seek to
imply; but it is not only impracticable to imply it, but as a rule at all

applicable to the condition of things on this coast it is wholly foreign

to it. What is the fact? My learned friend forgets that the Hudson's
Bay Company, which owned a Charter as far back as the time of Prince
Eupett, acquired territorial dominion in the way in which sovereigns
were accustomed to grant territorial dominion in those days, over all

the territory stretching westward from and contiguous to Hudson's Bay;
that that company had been carrying on this commerce, and a great

commerce in furs of all kinds, fur seals amongst the rest, although
762 to a limited extent, by this very system of barter with these

natives along that coast. Mylearned friend forgets also that under
a lease from Russia before the sale of Alaskan territory to the United
States, for a number of years tlie Hudson's Bay Company had a lease
of an important pare of this very Alaskan territory from Eussia, and

,

in the same way along this very coast was securing by barter from the
natives all the pelts on that coast, including, to a limited degree I admit,
the fur-seal amongst the rest. In other words, it never was the case, so
long as there was any approach of civilized man to the neighborhood
at all, that there was a limitation of pelagic sealing to meet the mere
necessities of the hunter, or the mere need of clothing. They have
lived by it. They have bartered the products and the result of their
hunting and of their industry, and so far from their being scant of rai-

ment, and so far from their raiment consisting of what I may call bar-
baric material, I am told that these gentlemen, on their Sundays and
holidays, sport tall hats and linen shirts, and vestments made by more
civilized people than themselves ; and amongst other things they own
schooners.
Mr. Foster.—In these last days.
Sir Charles Russell.—Well, they are progressing in civilization,

I agree.

Mr. Foster.—And in pelagic sealing.
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Sir Charles IItsskll.— I do not see that that helps my learned

friend at all. It tliry liave done that, you see how fatal that is to the

argument of my IVii-iid. ."Sir. Carter; because we have got beyond the
days when the skin was necessary to be girt about the loins. We have
pot beyond the days when the food of the seal was needed to satisfy

the primary wants of the natives.

Tlie I'UKsiDENT.—Couhl you tell us, Sir Charles, at Avhat time that
lease between Kussia and the Hudson's Bay Company was made?

Sir Chakles Kussell.—Certainly, Sir. I shall be able to give you
satisfactory intormation about it. I have not got it at this moment.
The I*iu:siDENT.—We should be pleased if you would give us that

information.

Sir CiiAULES KUSSELL.—Certainly, Sir.

The Pkesident.—We have decided to sit to-morrow. Although it

is Ascension day, tlie earnestness of our task prevents our making a
holiday of it, and we will sit at the usual hour.
The Tribunal accordingly adjourned until Thursday, May 11, 1893.

at 11.30 o'clock A.M.



TWENTY-FIRST DAY, MAY ii^h, 1893.

The President.—Sir Charles, if you please, we are ready to hear you.

Sir Charles Russell.—^Mr. President, I have only an additional

word or two to say upon the subject of the attack, made courteously, I

admit, upon the British Commissioners. I understand the main point of
that attack to be that they, instead of condemning, said something to

justify and to recognize the fact of pelagic sealing. I wish now to refer

to the passage to which specific attention was called by my friend. It

is section 102 of the British Commissioners' Report. I will read it,

and also section 103.

In reofard to interests, the sealing industry is naturally divided into what may,
for the sake of brevitj', be termed the shore and ocean interest respectively. The
rights in either case are indisputable, and the possessors of one class of these rights
"will not willingly allow them to be curtailed or done away with for the mere pur-
pose of enhancing the value of the rights of their commercial rivals. Thus the only
basis of settlement which is likely to be satisfactory and permanent is that of
mutual concession, by means of reciprocal and equivalent curtailments of right, in
so far as may be necessary for the preservation of the fur-seal.

It maybe added, that tjieline of division between the shore and ocean interests is

not an international one, and that the question of compromise as between the two
industries cannot, in conseqiience, be regarded strictly from an international point
of view. If we may judge from the respective number of vessels employed, the
interest of citizens of the United States in pelagic sealing is at the present time
approaching to an equality with that of Canada, while Germany and Japan have
been or are represented in sealing at sea, and other flags may at any time appear.
The shore rights, again, are at present chiefly divided between the United States
and Russia, although Japan owns some smaller resorts of the fur-seal.

The Tribunal will see that the Commissioners are there presenting the
consideration of the shore and ocean interests, as they designate them,
not merely as a matter in contention between the United States, on the
one hand, and the subjects of Great Britain upon the other, but they
are speaking of those rights generally. They point out in the next
passage that it is not an international difference merely between Great
Britain and the United States, because the citizens of the United States
themselves take a large and important share in pelagic sealing; and
therefore the observations in those paragraphs are not confined to
Behring Sea, still less to the eastern portion of Behring Sea, in respect
of which the United States asserts special and peculiar claims. It must
not be forgotten that, treated in that broad sense, pelagic sealing is a
fact which has never been questioned, even by the United States, out-

side Behring Sea until this controversy has arisen.

Do not let it be forgotten that although the United States, qnd
764 foreigners, are restricted in efforts of legislative control absolutely

to territory,—that is to say, although the effect of their legislation,

as against foreigners, is confined to and does not extend beyond their

own territory, an admitted principle I need not say—yet their legislation

may apply to the whole world as regards their own nationals. In view
of this complaint against the British Commissioners that they recognized
pelagic sealing and spoke of the right of pelagic sealing we find therefore

37
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this remarkable state of facts: First, that the United States has never

by anv lefrislation pronouncetl pelagic sealing to be a crime or a wrong

if eonimittod by its own nationals outside a given area; and next we have

the further extraordinary faet,—all tlie more extraordinary when it is

borne in mind that wliat the United States claimed the right to do as

regards the ships ofother nations is claimed bythemasa mere protective

right,—that thev have never even affected to exercise that protective

right'outside I tciiring Sea even against their own nationals. The Tribu-

nal is- aware tliat the seizures have been confined to Behring Sea, and

that there has been no i)retence of even any attempt to restrain, by

executive or by legislative action, pelagic sealing outside that area.

Kow I have' said all that 1 desire to say in defence of the Commis-

sioners. So far as they are chroniclers of fact their good faith is not

questioned by my learned friend: so far as they express opinions and
make suggestions, tliose will be judged by this Tribunal upon examina-

tion ace<)rding to their intrinsic "merits. I only pause to point out that

thev have spoken in general of the right of pelagic sealing, a right I

say* which has never been questioned till this controversy has arisen.

Tliey then in the succeeding paragraphs proceed to consider the case,

so far as that question of pelagic sealing comes into controversy as

between the United States and Great Britain.

I leave this subject, not venturing to express any opinion of my own,
which I conceive not to be quite regular; but humbly submitting to

this Tribunal that tlie more the details of this Keportare examined the

more it will be found that these Commissioners have ai)proached the
subject with j^erfectly free and open minds, and have only embraced in

their consideration topics which, by the terms of the mandate under
which they were acting, they could not properly have excluded.
Now I have only one other matter to observe upon before I come to

Novelty of claim closer grips with the actual questions in this case. I
of unit«i s«aU8. |,ave to draw the attention ot the Tribunal to the extraor-
dinary novelty of the claim which is here asserted. This idea, if I

am able to convey it to the minds of the Tribunal, must have a very
serious effect in arresting the attention and fixing the mind of each
member of it upon the legal considerations, and the consequences which
will follow if the right is declared to be based on legal considerations.
I said yesterday, I repeat it today, that at various stages of the
world's history, according to their varying powers, nations have from

time to time advanced extravagant pretensions. They have
7G5 largely acted in assertion of those pretensions upon the consid-

eration, so it must be admitted, of their power to give effect to
theni. It would be idle and hopeless to undertake the task of justifying
on high m«)ral grounds, or on i)rinciples of abstract justice and equity,
many princijdes and many acts ])erfbrmed by many Governments at
various periods of the world's history. But those are, generally speak-
ing, pretensions of a comparatively remote i)eriod, and before the moral
force of public oitinion of the world was the great controlling power
winch it is today, when the rule of might rather than the rule of right
prevailed. Amongst the Pow ers who advanced those great pretensions,
prominent among them, un(iuestionably, were Great Britain and Spain.
They were not the only ones, for tiiere is hardly a great Power of which
the same may not be .--aid. Amongst those pretensions were assertions
of control, dominion, and sovereignty over a large extent of ocean,
without physical boundary, and without any external marks of delim-
itation; but even in those days of assertions, unjustifiable as I believe
them to have been in most cases—certainly in many—I find no record
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of any claim to the property embraced in those extended limits over
wliich dominion and sovereij?nty were so claimed. There was undoubt-
edly in connexion with those assert ions^ and consequent upon them, a
claim to exclude others from the given area—a claim to exclusive right

to deal witii whatever was to be found in that given area. But
that is a very different thing from an assertion of property in the par-

ticular things, the particular animals which may inhabit that area; and
I say, subject to be contradicted, but without tear of contradiction, that
this is the first time in the history of the world that a nation or an
individual has ever claimed property in a free swimming animal in the
ocean. I say, further, it follows from what I have already said, that
this is the first time that an attempt has been made to ditt'erentiate one
particular animal from all the other animals that dwell during a large

part of their existence in the ocean.
I do not know that my learned friends would even say they were

called upon to differentiate the case of the seal from that of other
animals. If they made the attemi>t so to differentiate it, I think they
would find it difficult; but to examine that field of enquiry at this
moment would be to take me from the line of argument along which I
am advancing.
Now, if I am well founded in this observation, it is a startling mat-

ter; and one is not surprised, therefore, to note some difiiculty in
finding any authority, ancient or modern, in support of this novel claim.

It is creditable indeed to the writers and publicists of America to-day
that I do not know one among them, and I have made some enquiry in

order to inform myself upon the subject, of reputation and authority
who has been found to justify the claim which the United States put
forward of property in the seal or in the seal herd. We find a good
many who take the opposite view. My learned friend Mr. Phelps
indeed, is the patentee of one idea, (if an idea, by the
way, can be patented), upon which a great part of the u^ted*state8

present argument of the United States is based—I whoiiaveopposed

766 mean that idea set forth in his letter, to which i * "^ "^ ™-

shall hereafter pay some attention, written in September, 1888.

My learned friend has entered the arena of public controversy in this

matter; and, in Harper's Magazine for April 1891, he has published an
article, very ingenious and able as you would expect, in which he
amplified the idea first propounded in this letter of September, 1888.

The article is, in fact, the argument which appears under my learned
friend's signature in the printed documents before the Tribunal. But
he was very speedily answered, and I have got here the answer written
by a gentleman whose name was previously unknown to me,—Mr.
Robert Rayner.

Mr. Phelps.—He was unknown to us equally.
Sir Charles Russell.—Well, I shall have a word to say about

that presently. It was published at Salem, Massachusetts. We shall

be able to give you a little later, I think, some account of who this

gentleman is; but I am justified in referring to him for two reasons;
first of all, because Her Majesty's Ambassador at Washington, Sir

Julian Pauncefote, in sending it describes the writer as an eminent
jurist, and Sir Julian Pauncefote is not a man who speaks in a hap-
hazard way ; but secondly, 1 will refer to this gentleman apart wholly
from any additional weight to be derived from what his position or

what his reputation may be, for the intrinsic merits of his auswer: it is

well worthy of consideration.
Mr. Justice Harlan.—Is that the same article that appears in

volume III of the British Case?
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Sir RiriiAKD Wkhstkk.—No.
^i, -^ ^ v t t, n

Sir Chaulks Hu.ssell.—That is another authority, to whom I shall

Mr. Justice Harlan.—There is an article there signed, "Eobert

Eavncr ^.

Sir Charles Russell—Well, that shows that the members of the

Tribunal have been very industrious in reading this literature. I have

not noticed it myself but my learned friend, who is very accurate, tells

me that it is not the same. However, having called attention to this

article, and adopting as mv own argument some of the passages iu it,

I will place it at the disposition ot any member of the Tribunal who
desires to see it, and who will judge it upon its intrinsic merits.

3Ir. PuEi.i's.—Can you give us a copy? I have never seen it.

Sir Charles Russell.—Well, it would have been courteous of the

author to have sent you one, certainly.

General Foster.—Is it cited in your case?

Sir Charles Russell.—It is remarkable that none of your friends

have called attention to it.

Mr. Phelps.—I heard a man had written something; that is all.

Sir Richard Webster.—I may say that, at page 345, it is a reply

to Mr. Feltou.

Sir Charles Russell.—At page 12 of this article, the author puts
Mr. IMielps' argument, in the following way :—these seals, making

707 their home on American soil, belong to the proprietors and are a
part of their property, and do not lose this quality by passing

from one part of the territory to another in a regular and periodical

migration necessary to their life, even though in making it they pass
temporarily through water that is more than 3 miles from land. The
simple question presented is whether the United States Government
has a right to protect its property and the business of its people from
this wanton and barbarous destruction by foreigners, which it has made
criminal by act of Congress; or whether the fact that it takes place
uiK)n waters that are claimed to be part of the open sea aflbrds an
immunity to the i)arties engaged in it, which the Government is bound
to respect. It cannot be doubted that that is fairly stating the pith of
my learned friend's contention.
The writer proceeds to answer it thus:

Mr. Phelps thinks that to the "ordinary mind" this question wonld not be a diffi-

cult one.
Pri))iiibly not beciuse the falseness of premises upon which the alternative is based

would esrape detection by such a mind.—but any mind with a grain pf logic sees at
once tliat Mr. Phelps is merely begging the real question ; the primary one which
mast be settled in bis favour before bis proposition can be considered and that is:
Can tee or am/ tialiou hare ani/ projurhi tchatncr in neals or any n-ild anivials found
bryond the vational territorial jiiriiidiction ? Of course Mr. Phelps, a past-master in law,
knows that in law there is no property right in wild animals whetlierlish, mammal,
or bird outxide of territorial limits; that anybody and everybody is free to appro-
Eriat* or kill them so long as in doing this no riglltof territory is violated. To ena-
le us to exeni.se lawlully anv right of proprietorship in wild animals like seals we

must confine then> within our territorial jurisdiction. To allow them to leave our
territory, to escape into the "high se.is". is to deliver them up to the tender mercies
of mankind in general, and to j.reteud to prevent non-Americans from doing what
they like with seals louiid in the '-high seas" is to fly iu the face of all international
law. and consequently to make ourselves ridiculous.

He then proceeds to argue in the remaining passages closely, with
reference to authority, tiie legal luoposition which is there indicated.
Nor is this the only gentleman. ])r. %Stcphen iierrien Stanton of the
New York Bar, has written a book, which is published in New York
by Albert B. King, Publisher.
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Mr. PiTELPS.—Can you give us a copy of that?
Sir Charles Kussell.—It is very distressing that I should be

obliged to furnish this American literature to my friends, but I will

with the greatest pleasure.

General Foster.—Is that cited in your case?

Sir Charles Bussell.—I do not know, and, with great deference

to Mr. Foster, I do not care.

General Foster.—We might have searched for it if you had cited it.

Sir Charles Eussell.—The first Edition was published in 1891.

The second was published in 1892. This gentleman examines the ques-

tion, and examines it from the only point of view in which up to the

time of this litigation, if I may so call it, it was presented on the part of
the executive authority of the United States: namely, as a question

whether or not the United States had by right of sovereignty a
768 right to apply its municipal legislation to the eastern part of Beh-

ring Sea, and to base that right upon a derivative title from
Russia. And when he comes to examine the question of those exclu-

sive rights he arrives at the conclusion, which the Tribunal I think will

not be surprised at, that it is impossible in view of the attitude of the
United States itself in 1824, and in view of the attitude of Kussia
towards Great Britain as evidenced by the treaty of 1825, to assert, or
rather, I would say, to substantiate or to support, any claim to exclusive

jurisdiction in any part of the Behring Sea. Then he goes on to argue
the question from another standpoint. He deals with the plea which
my friend Mr. Phelps puts forward, and he argues strongly in favor of
insisting on regulations dealing with this particular interest. I do not
quarrel with his argument upon that point. I am not using it, nor is

it ad rem to the point I am now upon—but I wish to state the full effect

of it.

Mr. Justice Harlan,—Does he not recommend prohibition with
regard to pelagic sealing?

Sir Charles Russell.—I do not think he does. I do not think he
says so in terms so far as I recollect.

Mr. Justice Haklan.—That is my recollection. I have a copy of the
book and I think he does.

Sir Charles Russell.—I will not be certain. I think what he does
say, undoubtedly, is, that whatever is necessary to protect the fur-seals

should be done, and very likely the inclination of his opinion is in the
direction indicated by the learned Arbitrator. Of that I am not at all

sure, but the point he makes is, I think, that as a matter of legal right
what should be done cannot be done upon the sole authority of one
nation. But, as I say, T am not citing it in that connection for the
moment.
Next, there is the article in a magazine called the "Forum" by Pro-

fessor James Angell: published in November, 1889.

General Fostek.—He is an American citizen whose name we have
heard before. He is a gentleman of eminence, and President of the
University of Michigan.

Sir Charles Russell.—I am very glad to have had that high tes-

timony in his favor.

General Foster.—But he is not a lawyer.
Mr. Justice Harlan.—He i& the same gentleman who was on the

Commission relating to the Fisheries on the Newfoundland coast.
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Sir Charles Russell.—In the beginning of his article, which is on

pape ".>2 <»f the first volume of the Appendix to the Case of Great

Britain, he says:

AlaalcA Is now fumiRhinR as with two international qnestions of some interest and

con»«'qn.-nce. Tlu' (irHt concerns out rijrht (freely exercised of late under orders of

our Treasury Department) to seize foreign vessels engaged in catching ftir-bearing

»enlii in Beliring Sea, many miles away from land, and to send them into port tor

condemnation and forfeiture.

Mr. Phelps.—Will you kindly give the date of the article.

769 Sir Charles Russell.—November 1889. Then he says:

The second concerns the determination of the boundary between Alaska and British

America.

The President and the other members of the Tribunal will appreciate

what that means. You recollect, Sir, that the southern portion of what
is now called "Alaska" merely consists of a strip, or lisiere, of the laud

along the coa.st, running in front of the British territory. The question

of the a<^tiial boundary was left more or less in doubt according to the

somewhat vague terms of the Treaty of 1825. That is not at all in

question in this case, and I merely mention it to explain the second
question that he here refers to. Then Mr. Angell proceeds in this

article to show what will be found to have a much wider importance

than at first sight may appear, that so far back as 1881, Mr. French,

the acting Secretary of the Treasury, writing on the 12th March in that

year says

:

All the waters within that boundary to the Western end of the Aleutian Archipel-
ago and chain of islands are considered as comprised within the waters of Alaska
Territory. All the penalties prescribed bylaw against the killing of fur- bearing
aniiniilH wonld therefore attach against any violation of law within the limits before
d<wcribed.

That is territorial jurisdiction, carrying with it the right of legislation

as for territory. Then, after stating the legislation ujDon the subject,
he proceeds to say, on page 93

:

Tlie question is whether for this laudable purpose of preserving the fnr-bearing
oeals from extinction, and maintaining our undisputed right to control the taking
of these animals on the Pribilof Islands, we may rightfully board, search, and seize
foreign vessels in liehrinu Sea more than 3 miles away from land.
The equal right of all nations to use the high seas for any lawful purpose of

commerce, navigation, lishing, or hunting is now so universally recognized ; the
United States have been so constantly the strong defender of this right; we have
so vigorously opposed :ill attempts of Great Britain to search our vessels in time of
peace ; we have (•laime<l so vehemently the right of lishing in Canadian waters sharply
np to 3-mtle line from shore, that obviously we must show some very plain and
cogent reasons to justify our course in Behring Sea. What reasons have been or can
be given t

Our G<ivernment has given, so far as is known, no other formal statement than
that of Acting .S-cretary French (above qnoted in part) to inform either our citizens
or foreign Towers of the precise grounds on which the seizure of British sealers is to
be juntitled. No defence of our action by Secretarv Bavard, nor up to the time of
this writing, by Secretary Blaine, or Secretary Windom, lias been published.
But In our own newspapers editorial writers or contril)utors have suggested lines

of defence of our action. The ground that they have generally taken as the strongest
la that RiiHiiia exercised exclusive jurisdiction in Behring Sea. and that by the cession
of Alaska she translerred to us the right to exercise the same jurisdiction.

Then he proceeds to discuss that question, and he arrives at the
conchision that the Treaties will not support the claim to any exclusive,
jurisdiction in lieliring Sea. lie further cites a passage from Governoi
Boatwell, the Secretary of the Treasury in 1872 in which he said:

I do not see that the United States would have the jurisdiction or power to drive
off parties going an there for that purpose, unless they made such an attempt within
b marine lea^ne of the shore.
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770 I ought to say in passing that my friends say that Mr. Bout-
well's letter had reference to something outside Behring Sea,

outside the Aleutians, and therefore that it has not the siguificance

which otherwise might have been attached to it. It is not very
important to consider that one way Or the other. Then on page 95 he
proceeds to consider an argument as regards the seal fishing on the
Asiatic coast:

No donbt, the condition of the Siberians on that coast would present a strong case
for generous action on the part of foreigners in abstaining from interference with
their means of gaining a livelihood. By common consent, out of ref^ard to the hard-
ships of their life, fishermen are not disturbed in their pursuits in time of war. But
can the Rnssiau argument, even if it has validity for the Siberians, be used by nsf
We have without any scruple, for half a century, taken whales in the seas adjacent
to them. We can hardly assert with much plausibility that the members of the
Alaska Commercial Company, which has the monopoly of seal catching in and near
the Pribilof Islands, can plead in forma pauperis for protection on grounds of charity.

It may be argued that since most of the seals which are taken by the British breed
on our soil in the Pribilof Islands, we have an exclusive claim to them in the sea, or
at any rate a ritrht to protect them there from extinction. But some of them breed
on Copper Island and Hehring Island, both of whirh belong to Bnssia. How is it

possible to maintain any claim to ownership in seals on the high seas under any
principle of law applicable to wild animals f We can acquire no property rights in
animals fera naturw from their birth on our soil, except for the time that we hold
them in our possession. A claim by Canada to the wild ducks hatched in her terri-

tory, after the birds have passed her boundaiy, would seem to be just as valid as ours
to seals in the open sea.

I recall only one case which seems to furnish any analogy for the claim that we
may regtilate seal fishing in the open waters of Beliring Sea. The British Govern-
ment does regulate and control the pearl fisheries in the open sea from 8 to 20 miles
west of the northern end of Ceylon. But it is to be presumed that this is done under
sufterance of other Powers; because they have had no interest in interfering with
the pursuit of the pearl divers. Should they claim the right to seek pearls in those
waters, it is not easy to see how Great Britain could oppose any argument, except
that of long acquiescence by them, in her exclusive possession of the pearl grounds;
and it is questionable whether that argument would have much weight.

It may be said that if we have no right to exclude other nations from taking seals
in the open waters of Behring Sea, and if the law and the Treasury Regulations as
they now stand can be enforced against our own citizens in those same open waters,
we are clearly discrimiuating against our own countrymen. The foreigners may
kill seals at times and in places forbidden to us. This is trne. It is one of the
anomalies and embarrassments of the present situation.
On the whole, we find no good ground on which we can claim as a right the

exclusion of foreigners from the open waters of Behring Sea for the purpose of
protecting the seals.

Then having discussed the question as a matter of right, he proceeds
to suggest that it is a matter in which other Powers, Great Britain,
Russia, Japan and so on, are interested, and that they should and
ought to agree to measures for the preservation of the species: this of
course is the position we have adopted.

Lastly, I will cite another American publicist, who is editor of a
well-known book, which, I, myself, have frequent occasion to use pro-
fessionally, and which has now reached the Gth. edition. It is an

introduction to the study of International law by Theodore
771 Dwight Woolsey—Woolsey's International Law. The edition

which is before me is by his son, and certainly he does not mince
matters. I need not say that patriotism would suggest to him, if his

conscience as a lawyer permitted him

—

Mr. Phelps.—He is not a lawyer.
Sir Charles Russell.—Well, if his conscience as a jurist permitted

him, to say i^hat he could ; but after dealing in section 59 with the broad
principle which lies at the root of this matter—that the high sea is free

and open to all nations—that it cannot be the property or subject to

the Empire of a particular State—that the things in it are free to all to



44 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

take them, and po forth, with which I am not now troubling you—the
editor !id<ls tliis panifTiaph:

The rwuit co..trov..r^v between Great Britain and tlie United States, involving

the riKht of British Mihjects to catch seals in North Pacific waters, appears to be an

»tt*iniitcd rrvival of the^e old claims to jnrisdictionover broad stretches of sea. That

a International sereemcnt establishing a rational close season for the fur seal is

«4m> and iiPceRwrv. no one will disi.iite. But to prevent foreigners from sealing on

tb« bieh »•». or w ithin the Kainschatkan sea (which is not even enclosed by Amer-

ican torritorv it« west and north west shores being Russian) is as unwarranted as if

Kngland nhouJd w:ini fishermen of other nationalities off the Newfoundland banks.

I say it is creditable to tlie publicists of America that they should

tAke thi« true juridical and legal view of the contention put forward by

the lTiiito<l States.

Mr. Justice Haklan.—Sir Charles, the Marquis Venosta asks me
whether that i>assafre was iu the original book of Woolsey, or is it a
passage added by his son!

Sir Charles 'Kussell.—I said that it was added by the present

editor. The original author is dead.

Tlie Pre.siuent.—What is the date of the edition!

Sir ('iiAKLES Kissell.—1892. It is the 6th edition.

Now, .so far as I know, (I do not, of course, venture to speak on the
matter with certainty) only one publication has appeared—I am not
talking of newspaper articles and things of that kind, I am talking of
persons who write under their own names with some sense of responsi-

bility an<l with some knowledge of the legal considerations whicli affect

the matter—the only publication which so far has appeared is one the
pul>lication of which in its present foim, I am told, we owe to the sug-
gestion of one of the Arbitrators, Judge Flarlan—I do not know whether
that i.s correct or not. It is an address delivered to the students by
Mr. James C. Welling of the Columbian University, professor of the
International Law S<thool of the University: and this book, like the
others, is at the disposition of any member of the Tribunal who desires
to we it.

I will only say, summarising the effect of it, that his whole argument
an I have apjtreciated it, depends ui)on the correctness of an analogy
which he draws between the case of bees and seals; and depends fur-

ther upon whether he has or has not rightly appreciated certain
772 well known authorities upon the subject of" bees; but I conceive

(I am not to be deflected from my line of argument to justify
mysolf at this moment) that he is mistaken in both respects. But his
arguuiPiit. of course, is entitled to be treated with respect, and I am
entitled to conihat his view and the analogy upon which he bases that
view when I j-ome to the (piestion of propertv. At present the Tribunal
understands that I am calling attentitm to the fact that there is nobody
of re.spectal.le authority that I know of, legal or iuridical, to support
even at this moment anrl even in the heat of this controversy, the case
which IS put forward upon the j.art of the United States. "

Now I have cnd.'d the discussi.ni of these matters, which are more or
lewof a general chara<-ter, and 1 end it with this one observation: My
•tm ban iMH-n to re<lnc«. this (|uestion. so far as it is a matter of money
intereM, to MMnetlnn- like what I conceive to be its just proportions.

31r. .lUHtice hAKi.AN.— Betore yim leave that, what is your statement
aboQt being indebted to nie lor that address?

Sir CiiARi.Ks HissKi.i,.— I do not know how it has reached me, but
the Btatemeut wa« that the author had shewn you the paper and that
you thooght it was worth publication.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 45

Mr. Justice Harlan.—I never saw a line of the paper before its pub-
lication. I remember to have heard President Welling talk on the
general subject, and suggested in reply to an inquiry by him as to the
propriety of his expressing his opinions, that if he had matured views
he could i)roperly give them to the public in some form.

Sir Charles Eussell.—I have no doubt that is the foundation for

it. The only effect on my mind was that I read that with more care

and discrimination, as you have seen.

Mr. Justice HARLAN.—He, like President Woolsey and President
Angel, are Presidents of Universities in America. Although none of

them are trained lawyers, they are gentlemen of wide reading, aud stand
very high.

Sir Charles Russell.—If I were to excise from the voluminous
excerpts in the printed argument of my friends all who are not trained

lawyers, the residuum would be very small.

Mr. Justice Harlan.—1 did not mean to suggest that you ought to

do that, but simply to inform you who they were.
Sir Charles Eussell.—Quite so. Sir. I was about to say that my

object has been to reduce this question, so far as it is a matter of money
interest, to something like its just and true proportions, and to dwell
upon the novelty of the claim. And now my last word in this connec-
tion is to point out in a sentence, emphasizing what my friend Mr. Car-
ter so well said, how much more important the mode of determining
this question is than the question itself. My last word in this connec-
tion is to point out the grave and far-reaching consequences of a deci-

sion which would affirm a property right in this dispute. My friends

have said—I do not quarrel with it; they are probably right—that a
mere ordinary right of defence of property such as the law recog-

773 nizes, and such as I shall hereafter explain, would be inadequate
for the i)urposes of the protection of the fur-seal in the Behriug

Sea. I am willing to accept, without argument, their statement for

this purpose as correct. They claim that the mere right of defence of
I)ossession would be inadequate. Tbey say to give them the effective

right of protection, they must have a right of search; they must have
a right of seizure; they must have a right of confiscation; aud I need
not point out that such rights must have not merely a direct effect in
interfering with the rights of other nations on the high seas, but must
have a direct and serious effect in harassing and interfering with the
commerce of the world, which has nothing to do with the question of
pelagic sealing at all.

1 say, therefore, that this question does involve gravely, does involve
directly, the freedom of the seas and the equality of all nations, be they
great or small, upon the seas.

Now, Mr. President, I proceed to state the order of the argument
which I am about to present. I shall, first, consider the
facts and circumstances of the seizures of British vessels me^nt^'^afforth/^"'

under the executive authority of the United States Gov-
ernment; for it must not be forgotten, what I took the liberty a good
many days ago now of reminding the Tribunal of that the Government
of the Queen here is a party complaining that the property of the sub-
jects of Great Britain has been, without legal warrant, seized and con-
fiscated, and some of the crews of those vessels fined and imprisoned,
also without legal warrant. It is part of your duty to find the facts in
relation to those seizures, though it is not part of your duty to assess
the claims for damages in respect to them. I shall then pass to the
consideration of the first four questions, grouping them together, in
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•rticle VI of the Treatv, the qnestion which we have called the ques-

tion of derivative li-ht' muler Kussia. I shall then consider question

5, to whirh the great stress of the ar-ument ot my learned friend has

been dirtnted- and, foUowinjr upon that examination I shall, asking for

the puience of this Tribunal, examine the cases that have been cited

and thepn.imsitions that have been based on those cases. And, finally,

I shall examine the analoj^ies sought to be drawn from the legislation

of other Nations as allording some foundation for the contentions

advanoHl on the part of my learned friend Mr. Carter; especially I

shall examine the argument that in the analogy of that legislation of

other civilised eountries is to be found some warrant for the suggestion

thiit iuteruatioual law sanctions such claims as are here advanced.

THE SEIZURES OF THE BRITISH VESSELS.

I l)ogin, at once, with the question of the seizures.

The I'KESIDEXT.—You spokc yesterday, Sir Charles, of introducing

into the general plan of your argument the two different questions of

damages: those with reference to the seizure, and those under the

774 modu^ rircinU. At which moment of your argument do yon
intend to bring those questions of damages in?

Sir Charles Hussell.—At the conclusion of all questions of prin-

ci}>le.

The President.—In the first part of your argument, before you enter

uj)on the Regulations!
Sir Charles Kissell.—Certainly.

I was about to draw, as it is riglit I should, the attention of the Tri-

bunal to what its function is under Article VIII. Under Article VUI,
it is provided that

The High Contracting Parties Laving found themselves anable to agree upon a ref-

erence which shall include the question of the liabilitj" of each for the in.jiiries alleged
U> have been sustained by the other, or by its citizens, iu connection with theclaima
prrBente<l and urjfed by it ; and, being solicitous that this subordinate question should
not interrupt or longer delay the submission and determination of the main ques-
tions, do agree that either niav submit to the Arbitrators any question of fact involved
in aaid clainiH, and ask for a liiuliiig thereon, the question of the liability of either
Goverumeut upon the facts found to be the subject of further negotiation.

I should like the attention of my learned f iends at this point for one
moment. We, I think, agree (it is so stated, I think, in both Cases)
that that does not involve the calling upon this Tribunal to deal with
any quj'.stion of amount?

Mr. I'UKLi's.— It does not.
Sir ('iim:i.i:s Kusskll.—No. We agree, therefore, that this Tri-

bunal will not be trojibled to assess, as the technical phrase is, the
amount of damages. What the Tribunal will be asked to do is to find

M^iofor-iu "l"^'
n"*'stion of f;iet involved in the said claim; and, so

bOUy-inArt.viu li"" »!^ We aic coiuerned, the simple facts that we request
the Tribunal to lind will be these. Twoof themareundis-

pntixl ;—first, the fact of the seizures; next, the fact that those seizures
were made with the authority of the Executive of the United States,—
neither ot tho.se farts is in dispute; and the only remaining one, there-
fore, which we shall ask the Tribunal to find is, that there was no war-
rant in law, in the cirenmstanees of the case, for the seizure and
condemnation of tho.sc ships, or the imprisonment of their crews

Mr. Phelps.—We should not regard that as a fact, as it seems to be
m proposition of law.

Sir Charles Kus.sell.—Hut it must be found as a fact, though I
agree it involves a proiwsition of law.
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Senator Morgan.—It fixes liability, does it nott

Mr. Phelps.—Of course it does.

Senator Morgan.—I understand the Treaty does not permit us to

fix liability upon eitber Government, and tbat would fix liability, would

it not?
Sir Charles Eussell.—N^ot necessarily; I agree it would go a very

long way towards doing so.

775 The President.—1 think, Sir Charles, you must make your
distinction a little clearer.

Senator Morgan.—It seems to me it goes the whole length.

The President.—^You must make it clear for us that it is not

liability.

Sir Charles Kussell.—Well, you are not to say, " We thereupon

award and adjudge that the United States shall pay so much damages".

That would be the affirmation of liability; but you are asked to find the

facts as to whether the seizures occurred, as to whether they were done
with the authority of the United States, as to whether there was
any justification in law for them. I do not see how you can escape it;

and I think the passage which I am about to read shows that the view
of my learned friends was the same. You will see at page 217 of the

printed Argument of the United States, a sentence which makes the

matter clear.

The claims anbmitted on the part of Great Britain are for damages sustained by
certain of its subjects by reason of the seizure by the United States of certain ves-

sels alleged to belong to such subjects, aud warning certain British vessels engaged
in sealingnotto enter Bering Sea, aud notifying certain other British vessels engaged
in the capture of seals in Beriug Sea to leave said sea, whereby it is insisted that the
owners of such vessels sustained losses and damages, as set forth in the respective

claims.

Now I call special attention to these next paragraphs:

The right and authority of the United States to protect the seal herd, whicli has
its home in the Pribilof Islands, and in the exercise of such right to make reprisal

of seal-skins wrongfuUy taken, and to seize, and, if necessary, forfeit the vessels and
other property employed in such unlawful and destructive pursuit, is a necessary
incident to the right asserted by the United States to an exclusive property interest
in said seals and the industry established at the sealeries.

We, however, preface what we have to submit on this feature of the case by say-
ing that, if it shall be held by this tribunal that these seizures and interferences
with British vessels were wrong and unjustifiable under the laws and principles
applicable thereto, then it would not be becoming in our nation to contest those
claims, so far as they are just and within the fair amount of the damages actually
sustained by British subjects.

I care not in what form it is put; but surely it is a question of fact,

aye or no, were the Canadian vessels exercising a right when they were
seized ; aye or no, was there, in point of fact or of law, any justification

for those seizures. I care notwhether the result of those findings is or is

not necessary to land the United States in liability. If it be so, so much
the simpler the question of the settlement of those claims ; but it could
not have been intended, it would have been an absurdity to suggest that
this Tribunal was merely to find the fact that the vessels were seized,

and merely to find the fact, which no one has ever disputed, that those
seizures took place under the executive authority of the United States.

It would be idle to suggest that this Tribunal was called upon merely
to determine those facts about which there is no controversy ; and it

will be observed that the language to which I have called atten-

776 tion in Article VIII appears to give a right to either of these
parties, the United States on the one hand Great Britain on the

other, to call npon the Tribunal to find any questions of fact involved
in the said claims.
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I cannot seeanyt,uestionof fiict more directly involved in this claim

than the question what those Canadian vessels were engaged m when

the" uer2 8ei/.e<l, or when they were interfered with-whether they

were exenisin- a right, whether they were committing a wrong, whether

the I'niteil States had the warrant of law, or whether it was a lawless

interlerenee and hiwless arrest.
-, ^ ,,

Mr riiFi PS —Perhaps I mav suggest to my learned friend one very

berious ciuestion of faet as it seems to me, as to whether some of these

vessels were the i)r<»i)ertv of British subjects at all.

Sir C'HAKLKs KussELL.—I am exceedingly obliged to my learned

friend for tliat illustration. It would be a question of fact which might

or might not be submitted to this Tribunal; we do not seek to disturb

or embarrass the Tribunal; if there be any real dispute of that kind,

we are quite willing to leave it entirely an open question.

The rRESiuENT.—That question will perhaps be rather raised by you

Mr. riieljts than by the other side.

31 r. I'JIELPS.—It has been raised in our argument. We do not care

to discuss it if the Counsel on the other side do not. It is a fact they

may or njay not ask the Tribunal to decide. If they do, we dispute it.

If thev do not we have nothing to say.

Sir CuARLES KissELL.—I am obliged to my learned friend for his

interiH)sition, because I think it throws some light upon the matter.

The fin«ling that the vessels, the names of which appear in the case,

have been seized and seized while exercising a legal right would not

conclude the liability of the United States to pay if, tor instance, it

turiie«l out that some of those vessels were owned by citizens of the

United States and subject to the laws of the United States.

Lonl Hannen.—Would not that be one of the facts which we might
be proi)erly called upon to determine?

Sir Charles Russell.—Undoubtedly, my Lord; I have said so; it

might be; but it is a fact that as far as I know at present—I have not
referred to Mr. Tupper, the Canadian Agent, to have his view in the
matter—but so far I have no reason to suppose that that is a matter
that we should care to press this Tribunal to embarrass itself with at
all; but I shall answer that question at a later stage. For the present,
I am content to say that the questions of fact which I submit the Tri-

bunal ought to find are these—the faet of the seizures, which is not dis-

pute<l: the fact that those seizures were made with the authority of the
United States Government: and the fact that the vessels so seized were
eierrising a right upon the high seas: and finally, the fact, in any
form in which it is desired to be couched—I care not what—that there
wa*i no warrant in law on the part of the United States for those

seizures. I beg to say that the view which I am now presenting
777 )8 the view presented in the passage from the United States Argu-

ment to which I have already drawn your attention, and which
U also in the United States Counter Case.

IjOTd IIa.nnex.—Does not your contention amount to this, that the
qnentioD of the liability referred to in the 8th Article means the ques-
tion of the amount <)f liability?

Sir CuAttLEs Rrs.sELL.—Well, that is one view, but I confess I think
the word 18 more general. I confess the word "liability" is not nar-
rowed, I must say, to the (juestion of amount merely. I think the word
"liability" has a wider signihcance.

Ix)rd Hannen.—Wojihl not your contention limit it to that sense!
xott say we are confined to whether it was done wrongfully.

I
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Sir Charles Eussell.—Certainly, the fact you are required to find
must carry with it the consequence that the seizures were wroufrful.
Mr. Justice Harlan.—Is it the fact that tliey dia or did not do it in

violation of the law?—is that a fact?

Sir Charles Eussell.— I think it is.

The President.—Well, I think we will let you argue your point;
but this Tribunal must reserve for further consideration whether they
will or not take it as a fact.

Sir Charles Eussell.—I will also respectfully reserve to myself
the right of supporting my views, because, knowing what was to be
found in the Counter Case of the United States, 1 really did not antici-

pate that there would be any diflerence between us on this point. It is

the first time that it has been suggested to me.
Now I want to call attention to page 133 of the Counter-Case in this

connection. I merely refer to it to show that they discuss the questions
referred to by my learned friend, Mr. Phelps, suggesting that some of
these vessels are not British-owned vessels, and they take the point
which my learned friend Mr. Coudert reiterated the other day, that no
damages can be awarded for prospective profits, on the ground that
they were too remote. My learned friends made the argument under a
misapi>rehension, 1 think, of the Geneva decision; and then upon page
134 they insist that the damages claimed are excessive; and then comes
the final passage, to which I especially desire to call attention.

The Uuited States <lo not deem it necessury to state in detail wherein the valua-
tions and damages claimed are execKsive and exaggerated, or submit proofs in relation
thereto, further than by the analysis of said claims found in the Appendix to this
their Counter Case, at page 339, for the reason

—

Now this is their reason.—

That the "questions of fact involved in the claim" of either of the parties to the
Treaty against the other, to be submitted to the Tribunal of Arbitration under the

E
revisions of Article VIII, should, as this Article is understood by the United States,

ave relation only to such facts as tend to fix the liability of one party to the other,
and do not include facts which relate to the amounts of such claims.

Mr. Pheli'S.—Certainly.

Sir Charles Eussell.—Showing that the United States took
778 the view that Lord Hannen has been good enough to express as

to what was the limitation of this matter.
The President.—If it is more convenient for you to proceed with

your argument, it is understood that the Tribunal reserves for further

consideration the question which has been mooted.
Lord Hannen.—If I may put this question to you, Mr. Phelps; it

would assist my understanding, at least, of the point in difi'erence

between you, if you could with propriety answer this question: Do you
consider that we finding the facts, the Uuited States would in the future

negotiations which would take place as to liability be bound by our
decision of principle upon the first four questions, or would it still be
open to them to say, upon the facts found, we still maintain that we are

not liable to pay damages for any seizure?
Mr. Phelps.—That is a question, my Lord, that I am not prepared

iat this moment, to express an opinion upon.
Lord Hannen.—Very well, perhaps you will consider it.

Mr. Phelps.—I may say that our view of article VIII has been sim-

ply this: that any facts which either party requested the Tribunal to

find and establish by proof, bearing upon the question of claim for these

seizures, would be passed upon and found as might be right by the

Tribunal ; and thus the whole subject of the liability of the Government

B S, PT XIII 4
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of ,he Cite,. Sta.c. o-f G-'eSoVn-KctlToTm betet»
fonn.l hyil.e T"l"l"^'

;r";\Vfacts' afto the seizure of tliese vessels

„,K-n q,u.st..m. n.e
•;'V,;',"vbat vessels were seized I Did they

r;'''^TriMi;Krs.ji^^.s -here were they seized? Was any da m
iK-loii-i" '•''''"''

f'i'' ,;,,,.„ ,.,^eent that they were engaged in the
,„a,U. as a

f-7,'''i"''s V« ." ai ttatrfrom which, when fonnd, might be

!w:,;;;';:il.-ni^.h" answer ti the question whether upon those

f^'V.:r',l''iu';«'' .-^Vdl': that ir/fle whole^Wtion over again, and all

this Vrbitration would go for notliing.

Mr' u'ilro'n^i^^^^^^^ this Tribunal should decide under

t],e ,H,; r. A ele Vi, thatVhe United States had or had not any

r ht of mo K'rtv in the seals, and had or had not a right to protect them

on th • 1 .' seas, vou would consider the United btates bound by that

n,li,lg when the two nations, if the occasion arose, got together m
iio"^otiati(»ns on the (luestion of damages.

^

Ml' l>HELi's.-I ihould, Sir, if you put that question to me at this

^"ilr. Justice Harlan.—That is what I understand Lord Hanneu's

Question to embrace. . at t a 4-

Mr PiiKLPS.—If that is the purport of the enquiry, Yes. I do not

Ru'DixKse for instance that if this Tribunal should decide that the Umted

States had no right of property, and no right of protection, and that

under the circumstances vessels were seized belonging to British

779 subjects. I do not understand that it would be open to the United

States after that to insist that there was a right of seizure, and

a ri-^ht of protection, in the face of the decision of the Tribunal.

Lord Hannkn.—1 am bound to say that, assuming that that may be

taken as nutlioritative, it would meet my question.

The 1*i:ksiuent.—And in that case the liability spoken of m Article

Vill would merely refer to the question of indemnity, and then there

would be uo disagreement.

Mr. IMiEi.PS.—That question, as it seems to me, which was put by

bis I^)rdshii) refers rather to the inference that the United States Gov-

ernment would feel itself bound to draw in respect of the seizure from

the decision of the points of law in respect to the other branches of the

case.

Lord IIANNEN.—Yes. The object of my enquiry would be completely
m<-t if it can be taken as authoritative. We will assume for a moment
that the linding would be no property. If that can be tacked on to

the finding of tacts as to the seizure, then that would meet that which
{Sir ("harles has been asking tor, a finding tha^ it was an illegal seizure;

and, if so, I presume that would satisfy his requirement, as undoubtedly
it would meet the view which I intended to indicate in the question I

put to you.

Mr. I'HEi.rs.—Your Lordship will see that if you ask the opinion of

the CounM'! of the Lnited States what would be the just and right

courw for the I'nited States (jovernment to pursue in the future nego-
tiatioiiH if sueli were the tinding of the Tribunal, our answer might be
one way. if you ask us if we are authorised here to bind the United
8tat4*H to any i-onelusion in future negotiations, we must answer that we
have no sueh authority and have no right to make a declaration that
wouhl bind them.
Lord Ha.nnen.—That is why I put in the word "authoritative''.
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Mr. Phelps.—We are not authorized to make any such statement, or
to give any such assurance. I am free to say, and I believe that to be
the view of my associates, that after a finding by the Tribunal upon the
five questions involved, it would not seem to me becoming on the part
of the United States, who have agreed to abide by this award, to contra-

dict the award when the question of its propriety arose upon this subor-

dinate matter of seizure; but it must be a question for those who control

the diplomatic relations of our Government, and is not a question that
we are authorised in reference to.

The President.—That is all very well Mr. Phelps; but we have here
the United States before us in the persons of their Agent and Counsel,
and we have the right to ask them what is the authoritative and official

interpretation put by the United States upon one word used in an article

of a Treaty which limits our })0wer8. We have the right to ask you
what is the interpretation put by the United States upon those words

"question of liability"?

780 Mr. Phelps.—That question the Tribunal is quite entitled to
put, and that question we are quite ready to answer. We have

endeavoured to answer it;—that in the discussion of questions under
article VIll the Tribunal is invested with no authority whatever except
to find the facts, leaving the legal consequences of those facts, so far as
these seizures are concerned for future consideration.
Then if the Tribunal goes further, and asks me what that future con-

sideration on the pait of the United States Government would be, I
reply in the first place that I have no doubt that it ought to regard the
decision of the Tribunal as conclusive upon the questions arising under
this Treaty, but that I am not authorized to go beyond this arbitration

and the power with which the Tribunal is invested under this article, and
give an authoritative assurance as to what those in charge of the United
States Government when that time comes may do. The distinction may
be a refined one, but it is one that we feel compelled to make.
The Presdoent.—We understand that very well. We merely wanted

to know what was your interi^retatiou of these words " questions of
liability". We know the interpretation of the English Government.

Mr. Phelps.—Our interpretation of that is, as I have said, that article

VIII simply provides for the finding of such facts—material facts of
course—as either party may desire to have found and may offer suflB-

cient evidence in support of. What consequences shall come from that
finding is a point that it seems to us is not submitted to this Tribunal.
It will be for the alter consideration of the Government. But I should
not seriously doubt, when you ask my opinion, when those points come
to be considered hereafter by the United States Government, that the
decision of the Tribunal upon the first five questions will be respected
there as elsewhere.
The President.—I think there is no objection to Sir Charles argu-

ing the question of fact, as he understands it. The court will consider
whether it is one of those facts which we have to decide upon.
Mr. Phelps.—General Foster has put in my hands a paragraph in one

of the letters of Sir Julian Pauncefote to Mr. Wharton in the course of

the negotiation, dated August 26, 1891, while they were discussing this

eighth clause. It is on page 330 of the first volume of the Ai)pendix to

the United States Case.
He says:

My Government are unable to accejit the form of olanse proposed by the President
becanse it appears to them, taken in connection with your note of the 23(1 ultimo, to

imply an adimissiou oa their pait of a doctrine respecting the liability of Govern-
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Bient« for the act* of their nationals or other persons sailing under their flag on

the hijfh •«ra« which is not warranted by international law and to which they cannot

I Deed bardlv say that the discussion of such a point (which, after all, may never

•riM) must prolong the negotiations indefinitely. Moreover, it seems premature to

tmter iDt4) «m-h a discussion before the other questions to be submitted to the Arbitra-

tors have Wen deUruiiued and all the facts on wliich any liability can arise have been

•acertaiued.

781 I will rcjul a little further down, with the permission of the

Court, Sir Juliair.s sujrgestiou of the form of this article shows

what was in the uiiud of the liritish Government. On the same page

and further down in the same letter he proposes this clause:

Either of the two Governments may submit to the Arbitrators any question of fact

which it may wish to j)ut before the'm in reference to the claims for compensation
which it believes it.self or its nationals to possess against the other.

.

The qiifhtioM whether or not, and to what extent, those facts, as determined by the
Arbitrators and taken in connection with their decision upon the other questions snb-

Miitted t4» them, render such claims valid according to the jmnciples of international

law shall be a matter of subsequent negotiations, and may, if the two powers agree,

b« referre<l, in whole or in part, to the Arbitrators.

Sir Julian says: "I do not propose the above wording as definite; it should be open
to amendment on either side; but if uft*r submitting", etc.

The ri'iuainder is not material.

That shows that the idea of the British Government as expressed by
Sir Julian Pauncefote then was precisely what I have endeavoured to

state as our i<lea now, and I think there is nothing in the correspond-
ence that will show that that idea was changed or that the language
of the Treaty was modified so as to prevent any different meaning from
what was there expressed. That is to say, that so far as the seizures
are concerned the arbitrators simply find the facts, leaving the whole
subject then for future negotiation; and therefore, charged as we are,
authorized as we are, only with the representation of the Government
before this Tribunal upon the points submitted by the Treaty, we are
not authorized without communicating with our Government to go any
further than that by giving an as.surauce about further negotiations.
At the same time, as I have said, I should not hesitate to express my
opinion as to what the result of the finding would probably be on the
action of those who re])resent our Government.
Lord Hannen.—You will observe, Mr. Phelps, that Sir Julian Paunce-

fote uses an e.\i)ression the equivalent of one which I have used. He
Siiys: " Findings of fact are to be taken in connection with the determi-
nation of the Tribunal upon questions of principle ". I used the expres-
hiou: If they were to be one tacked on to the other that would be suffi-
cient, supposing it were an authoritative statement.

Mr. PuKLPS.—That expression, however, your Lordship, is just the
one whuh was left out of that article when it was put into the treaty.

beiiator Morgan.—Sir Charles, bef(U'e you proceed I would like to
say thiH: 1 lu- President of the United States can pledge his Government
diploniatu-ally to ent«'rtain or enter ijito a future negotiation. I have no
doubt ot tliat

;
but neither the President nor any of his agents can pledge

the Ooveninient to any particular result of a future negotiation, for the
reason tliat another body has to (tome in and, by a two-thirds vote,
ratify and eonlirm any negotiation before it can become any part of
the supreme law. Theretore the counsel here, though they might be

Ttto
^^',^' ""^''""''••<i kv the President to make pledges to this

4fS6 inuunal, roul.i not j^ossibly commit the American Government,
under its ( ..nstifufion. by agreeing that a pledge should be exe-

cotwl in tl:e orn. whi. 1. they mij:ht state. It is a peculiarity of our
Uoverunieut that prevents that result.
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Sir Charles Eussell.—I am quite aware that according to the Con-
stitation of the United States the Executive Governmeut could not enter
into a Treaty without the authority and sanction of the Senate.

But, Mr. President, 1 think we are indebted to Mr. Phelps for his

interposition and for his citation from this letter of Sir Julian Paunce-
fote, because it explains the meaning of the word "liability" as it is

used in that paragraph, and it will be found to have no relation what-
ever, for the reason 1 will give you in a moment, to the question of the
liability of the United States, if in point of fact the seizures were
unauthorized.
You will observe that article VIII deals with claims which may be

made, either on the part of the United States or its citizens, or on the
part of Great Britain and its citizens. You will observe the distinction

at once between the two sets of claims. Once it is clear that the acts

which are complained of are done with the authority of the Executive
of the United States, it becomes the direct act of the United States:

there can be no question of the liability of the Government for those acts,

if the acts themselves cannot be justified; but, per contra, the United
States were suggesting that they on behalf of themselves and their

citizens might make claims against the British Government in respect
of acts done by individual merchant vessels belonging to subjects of
Great Britain—not public vessels belonging to the Executive, and not
in any way authorized by the Executive. The question raised therefore

was whether or not the British Government would be liable for the acts

of private citizens in the pursuit of pelagic sealing. Sir Julian Paunce-
fote says

:

We cannot admit as a principle of international law that a Government is respon-
sible for what is done by a merchant ship that is bearing its flag, unless that Govern-
ment has done something to adopt its act or taken the responsibility upon itself.

Therefore he says, quoad the claim for damages against the Govern-
ment of Great Britain I am not prepared to admit that, even if it were
found that the merchant vessel had done something to the interest of
the United States or its citizens, which was without warrant of law, I

am not prepared to admit as a principle of international law that my
Government is ipso facto liable. That is a perfectly intelligible distinc-

tion; but it has no relation, no bearing, upon the other branch of liabil-

ity, namely, the liability of the United States for the acts done under
the direct authority of its executive power. I think the distinction is

now apparent; and I confess upon reflection that I think that Lord
Hannen was right in saying that as regards the word "liability", so far

as it concerns claims of Great Britain, it can not in this connection mean
anything except the amount of liability.

Lord Hannen.—1 did not intend to e'xpress a definite opinion.

Sir Charles Russell.—No, no, my Lord ; I so understood.
783 In truth when one comes to look carefully at the matter, and my

friends are very candid, and I am sure will approach it in a can-

did spirit, how does the matter in fact stand ? They have, a priori, in

setting out the questions in article V, set out the grounds upon which
they justify what they did. "We did what we did because we had rights

under our title from Russia to do it—We did what we did by reason of

our own inherent rights as owners of territory, and as owners of certain

alleged rights incident to territory."

That is their justification for the seizures, and if that justification

fails, my learned friends must candidly admit that there is no other

justification. I do not care the least about the form of the thing. I

want to get at the substance. And if it is clear to the mind of the Tri-
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bniml that tho two questions bans; together, in the sense that if the

qu«*8tions of rijjlit are decided adversely to the United btates, then

there can \)o no instification for the seizures and there must be conse-

quent liability f<"»r the seizures, I care not in what form of mere words

that re.<ult is arrived at. , -, , ^
liut let me finally sav that this matter really is concluded from the

point of view of the United States by what they themselves have said.

What is the meaning of what Mr. Foster says in his very carefully pre-

pared Counter Case on behalf of the United States! He can only

mean one thing when he says at the bottom of page 134:

Tlie Unit«'«l States do not deem it necessary to state in detail wherein the valna-

tionH iind damage-* claimed are excessive and exaggerated, or submit proofs in relation

th»T.-t«. further than by the analysis of said claims fonud in the Appendix . . . for the

reanoii that the ••questions of fact involved in the claim '" of either of the parties to

the Treat V against the other, to be submitted to the Tribunal of Arbitration under
the provi.Hious of Article VlII, should as this article is understood by the United
8tateM. have relation only to such facts as tend to lix the liability of one party to the

other, and do not include facta which only relate to the amounts of such claims.

Mr. Justice Harlan.—Do yon understand that to be an admission
that we are to find not only sucb facts, but also on the question of legal

resjK)nsibility arising out of those facts?

Sir Charles Kussell.—These are largely mixed questions of fact

and law. I think the true meaning—as the Judge is good enough to

ask me the question, and I think he is entitled to a direct answer

—

I think the true meaning of Article VIII is simply this: That this Tri-

bunal is not to have authority to award judgment in damages against
the Lniti'd States; that it is not to have authority to order the United
States to paj- any sum, much less to fix any sum ; but that it has the
authority and obligation to tind the facts, whether they are partly law
or jiartly fact. Let me i)oint out that it is quite a mistake to suppose
that this international Tribunal in athnning propositions of law is affirm-
ing jn-opositions of law in the same sense in which a municipal Tribunal
would affirm them. Foreign law is a question of fact. If Mr. Justice
Harlan, sitting in his Supreme Court in Washington had to determine

a question of P^nglish law, he would have to determine that, not
784 as a question of law, but as a question of fact. So as regards

any other law which is foreign to the Tribunal before which it

comes in question; and as regards our view of this matter it will be
found that municipal law has a very important part to play in the
(•onsidciation of this question.

Mr. .Justice Harlan.—May I ask you again, that I may get your
exact idea—Sujqmse in reference to a particular vessel we should'^find
that it was .seized at a particular time and at a particular place, having
jireviously found, let me assume for the purposes of the question, that
the Lnited States has no property in the seals and no right of protec-
tion. Do y(.u insist that we slumld further find as a fact in the case
that the seizures were wrong?

Sir ('iiarles Ki ssell.—If no other justification was shown I should
mVf \ e«.

Mr. Justice Hari,an.—What then is left for future negotiation!
Hir Chakles HrssELi..—The question of amount.
Mr. Justice Harlan.-Only of amount?
Sir C1IARLE.S KissELL.—fiie question of amount, and a little more

than amount: a question of amount, speaking of the matter in gross;
a «MieHiion of liability as regards items of that amount, as for instanc^
the questioii of whether the claimants put forward are entitled to claim—
whether they are^l nm-d States citizens. Again, the question of the
principle upon which the claim is to be assessed, the question raised
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by my friend Mr. Coudert as to X)rospective loss from the noii-employment
of the vessels, and questions of that kind—every question short of the
aflirmation of a judgment to pay is what the Tribunal is called ui)ou
as against the United States to affirm under Article VIII. That is my
contention.
Mr. Gram.—Will you allow me to ask you a question. Was the inser-

tion of this final sentence which commences with the words, "The ques-
tion of liability of the Government", etc., due to the observations of
Sir Julian Pauncefote in his note cited at page 330?

Sir Charles Kussell.—My impression is, sir, as far as I can form
a judgment, that it probably was in consequence of that statement of
Sir Julian Pauncefote; and I have endeavored to explain how in con-

nection with the claim against Great Britain that word would be very
properly used.
The President.—So that we would have to find on no question of

fact except as to the amount of the liability?

Sir Charles Eussell.—Practically, in my judgment, it com6s to
that.

The President.—And that is the way in which you ask us to construe
the article.

Sir Charles Eussell.—I am not calling upon you to say that in
express terms; but I say that it practically comes to that.

The President.—And that is the same interpretation you put upon
the passage you just read from the United States Counter Case?

785 Sir Charles Eussell.—Certainly. I think there is no other
interpretation that can be put upon it. 1 will endeavor to formu-

late in precise language, and put in writing, so that they may be quite
under the ej^e and clearly within the cognizance of the Tribunal, the
findings that we should ask you to make. I should have thouglit that
my learned friends and myself,—if they had authority corresponding to

the authority that I as a law officer of- the Crown have a right to exer-

cise—I should have thought that we could together have determined
that as regards these questions of whether the ships were American
ships, the circumstances under which they were seized, the places, etc.,

they are matters with which this Tribunal ought not to be troubled.

We are asking this Tribunal to affirm great principles, not to go into

these details; and I should have hoped that before this discussion has
closed, communication will have been made, if necessary, with the

executive of the United States, in order that this matter may be
removed from the area of controversy. There ought to be no real

dispute between us on this matter.
Senator Moegan.—The Executive cannot remove it.

Sir Charles Eussell.—I do not, with great deference, think that
it is a question with which the intervention of the Senate would be
called for.

Senator Morgan.—The Senate would have to affirm any new nego-
tiation.

Sir Charles Eussell.—No, it is a question of executive action

tinder an existing Treaty.
Mr. Phelps.—We shall be very willing to confer with our learned

friends in regard to any questions of fact upon which we can agree, in

respect to these matters. Undoubtedly many questions of fact that
they may desire to have found we can agree upon; and if we can, we
shall be glad to save them and the Tribunal any further trouble.

Mr. Justice Harlan.—Still, we have upon us the responsibility to

make a finding as to those facts.

Mr. Phelps.—Certainly.
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The Prksipent.—And upon those facts which shall be submitted

Mr*. PuKLPS.—r.ut upon another class of facts we are uot likely to

**^Se^iator Mokgan.— I will sav for myself that I do not feel at liberty

to makt' a tin.iin;; uiu.n anv state of facts tliat has uot been regularly

8uhinitt4-d t4) this Tribunal under tliat Treaty. It says "Questions

shall be submitted". That means that they shall be submitted in

projKir form and at the proper time.

Mr. IMiELPs.— I quite apee that the finding: must be by the Tribunal.

What I meant to say was that 1 am prepared to say to the Tribunal

that we iiave n«)thin<r in opposition to certain facts which we are not

prepare<l to dispute.

The Tribunal here a<liourned for a short while.

Sir Charles IiUssell.— 1 will not pursue the discussion upon
786 the construetiou of article Vlll at this moment, but will content

myself with sayinjj in relation to it that we think it will assist

the Trillunal if we fornuilate in a written ])aper the findings which,

aoeordinjr to our construetiou of the Treaty, are findings within the

meaning of artiele VIII, and which the Tribunal should be called upon
to aflirm. I will take the opportunity of saying that these statements
of fa<-t shall be submitted to my learned friend on the other side, so

that when he comes to reply we may have his expression, probably of

assent, or it may be in part of critieism, of those statements.

I now proeee<l to the consideration of the facts relating to the sei-

zures themselves; and it will be convenient if I state

Ji^nUr**
"' ^^^ brieHy to the Tribunal the order of argument that I intend

to pursue. I intend to bring before the Tribunal, without
any colour, the facts of the seizures and the circumstances which fol-

lowed tliem in the order of events, 1 shall not feel called upon to make
mueii eominent in relation to them. I shall then proceed to call the
attention of the Tribunal to the diplomatic correspondence, beginning
with the protests always persevered in by the British Government, fol-

lowing the seizures when they occurred, and examining the grounds
wliieh were put forward by the United States in supposed justiHcatioa
of tliose seizures. I shall then examine, for an important purpose, the
legislation of the United States which became the basis of the judicial
pr(K-e<'dings in the Courts in which confiscation of the seized vessels
was sought: and lastly I shall examine the judgments of the judges
wlio ileterrnined the confiscations.
My objects in doing this are to establish, first, that those seizures

were unwarranted in jMunt of law: to establish, next, that the executive
action (>f the United States was based, and based solely, upon their
municipal le-islation, and upon the ground that the seizures took place
where there was territorial dominion of the United States iustifying
the application of tlieir municipal legislation to that locality: and that
nowhere is there to be tbund any suggestion of the contention now put
forward, that those i)roceedings were reallv justifiable not under the
innnipipal legislaii..n at all, but were justiliable and can be defended
niM)!ithe grouiKl tiiat it was merely an invocation of the inherent right
to prote«;tion winch every State has the right to invoke for the protec-
tion of Its property. Next, and particularly in connection with the
proiK)Kiti<.ii h»st mciitiuMcd. I piopc.se to show, that this legislation can-
not be treated m b.m- m tiie naiure of executive protective regulations,
tH-cause It i« legislation whuii is expressly confined, and has been
judicially held to be confined, to a definite and defined area, namely the
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eastern part of Behring Sea; and tbat that consideration makes it

impossible to treat that legislation as a protective executive act, because

the right of protection, if it is a right, of defence of possession, of pro-

tection of property, is a right whi(;h follows that proi)erty wherever it

is, and cannot be defined or controlled within defined limits. It

787 will be found later, if it should seem to the Tribunal that in this

connection 1 am somewhat elaborating the point, that this will

have a most important bearing upon the area of the dispute between
the United States and Great Britain referred to this Tribunal; and a
most important bearing also upon what is the limit and extent of the

jurisdiction of this Tribunal both as to questions of alleged right and
as to questions of regulations.

"With that statement I proceed to the facts. I have in preparing my
notes for this purpose endeavored to see to which of the many printed

documents I could refer with the least inconvenience to the Tribunal;

and 1 find that with hardly an exception all the documents to which I

shall have to refer are to be found in the large volume, Volume III of

the Appendix to the Case of Great Britain.

It will be found that very frequent references will not be required to

the text, because I intend to state the facts in a narrative form, as they
do not appear in that volume according to the order of date. The
earlier part of my statement will be found on pages CI and 62, and a
little later on pages 22 and 23. Later still it will be found at page 40.

Then we have to pass on to pages 334 and 335. There is then a passing
reference to the Appendix at page 209. But within those pages practi-

cally will be found all to which I am going to refer.

These are the facts, and my friends will no doubt give them the atten-

tion they deserve; I think it will be found that I state them correctly.

The Canadian schooners, the " Thornton", "Onward " and "Carolina'^

were seized by the United States revenue steamer " Corwin " on the
first of August 1886. They were towed to Unalaska. I do not stop to

point out where they were seized, whether at 30, 40, 50 or 60 miles from
the islands. I consider that unimportant because it is admitted that in

each case they were seized far beyond the ordinary marginal belt of

sea—the three mile limit. The crews of the "Thornton" and "Caro-
lina", with the exception of one man and the captain on each vessel, who
were detained at Unalaska, were sent by steamer to San Francisco.

They were there turned adrift, while the men of the "Onward" were
kept at Unalaska. The schooners and the seals found on board of

them were also detained by the United States authorities. The master
and mate of the " Thornton" were tried before Judge Dawson of the
United States Court at Sitka on the 30th of August, 1886, and were
sentenced, the captain, to a fine of $500 and the mate $300, and each
was sentenced to be imprisoned for thirty days. In the next month,
that is in September, 1886, the masters and mates of the "Carolina"
and the " Onward " were condemned to undergo similar fines and similar

imprisonment.
There is a painful incident in connection with the master of the "Caro-

lina", who was an old man, and who appears to have been allowed tem-
porary freedom and to have been found dead in some wood to which he
wandered. I do not suggest that that was attributable to the direct

action of the executive authorities. It is simply a lamentable event in

connection with the story.

788 The other masters remaining were imprisoned for some time
and finally were turned adrift, not furnished with funds, and left

to find their way as best they could to their homes, some 1,500 miles

distant.
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^ .u oiafnf October 18SG,tbe formal protest Of Great Britain was
On the 2l8t of <> t"btr

J^J^];'^"^^^
^^^- tiie seizures bavmg been

T '''^\Jl'T^:e^t^tit^^ orders were given for their

'X"e and U^re^ n^^^^^^^^ given for the release of these ves-

J^lsThev were lying high and dry upon the beach where they had been

J^a to rot .n so worthless a condition that it was not considered worth

while to n-take possession of them for the purpose of conveying them

""iTiakronfrone'tmrnent upon this story, and these indubitable

facV-that I think it would have been almost better if my learned friend

Mr. Carter had foreborne making that
«r"'^" >^' wiu'^Tad^'oharac

called the forbearance and statesmanlike humanity which had charac-

Siml the Go^-ernment and the Executive of the United States in this

*^Th^vt^^s,the"AnnaBeck^the''V\^P.Sayward^the"Dolp^^^
the ''CJrace", the "Ada", and the "Alfred Adams^ were captured m
Jalv and August of 1887. The last mentioned of these, the "Alfred

\<lams;' escaped from capture. The others were taken to Unalaska.

khv otticers and the crews were sent off to Sitka, taken before a judge,

aiid bound over for trial on the 22nd of August; and then, having been

kept for trial until the 9th of September, they were unconditionally

released. As regards the vessels, they were sold by auction by the

United Statvs Marshal on the 26th of March 1889, excepting the " W. F.

Sayward ", in lespect of which a bail bond had been given for her release.

Whether that bail bond was paid or sued upon I do not know.

Mr. Ti'PPKR.—No action was taken on it.

Mr. Foster.—We suspended action on it.

Sir Charles Russell.—It is noticeable in respect of the vessels as

to which the order for release was sent at the date I have given, that

notwithstanding, alter the great delay to whi(;h I have adverted, those

ve^H<'ls were released at the time when they proved to be worthless, the

authoriti»*s sohl the stores and other matters in connection with their

equipment.
789 Now, what is the case which Great Britain has in point of law

to »*stabUsh in resi>e<t of these vessels? It is clear that all that

Great Britain has to e.stablish, to fouud its claim for damages for these

veKKols in the tirst instance, so as to make what is called a prima facie

CAKe, is the fa<'t of the seizures: this is not denied; next, the fact that

thoHe Keizun's were made witli the authority of the United States: this

aI»o, in not denied; and tliercfore, these vessels having been seized on
the high sea. the onus lies ui>on those who seek to justify those seizures,

to show that they wen* justitied in making them. That state of the

raiw*, I am Hure, will not be <|uestioned—that once the fact of the sei-

zure upon the higli seas is estal)lished, and that that seizure was with
authority of the United Stiites Government, the onus thereupon lies

apoD the United States Government, in answer to the claim for dam-
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ages in respect to what is primd facie a grievous wrong, the onus Jies

upon that Government to justify its action upon legal grouuds. I will

discuss those legal grounds presently.

Now I turn to the correspondence which took place,

and I assure the Tribunal that I will not trouble them „^^i^7,3;:;J^'>°«
with more than I can avoid. But it is my purpose, which
I wish to make very clear to this Tribunal—though I wish to save them
all the time and trouble that I can—it is my purpose that the statement
I am now submitting shall cover the whole ground of this case, not per-

haps perfectly or completely, but as far as I am able to do it; and I

shall leave nothing unsaid which I think ouglit to be said in this con-

nection, even if it should involve very considerable demands upon the
patience of this Tribunal.

I have told you, Mr. President, that the first seizures took place on
the first of August, 188G. Information appears to have reached the
Poreign OflBce in London, then presided over by the late Lord Iddesleigh,

by the 21st of October of that year; and on page 20 is the first commu-
nication to which I need call your attention. It is the second commu-
nication on that page. It is addressed to Sir Lionel West, then the
representative of Great Britain at Washington:

I have to reqnest you to inform me whether the United States Government have
replied to the communication which you were directed to make in my dispatch of the
9tli ultimo, re<(ar<ling the seizure of British vessels in Behriug Sea by a United States
Revenue cutter. If an answer has been received, I should be glad to receive a report
of the substance by telegraph. I should be glad at the same time to know whether
any appeal has been lodged against the decision of the United States Court condemning
eertain British subjects in connection with this matter.

Then at the bottom of that page is the further communication of the
30th of October, which is an important document. It begins

—

Her Majesty's Government are still awaiting a report on the result of the applica-
tion which you were directed by my dispatch of the 9th ultimo to make to the Gov-
ernment of the United States for information in regard to the reported seizure by
the United States Revenue Cutter "Corwin"of three Canadian schooners while
engaged in the pursuit of seals in Behring Sea.

790 I am inclined to think that this is one of the few letters that
it may be desirable to read at length.

(Sir Richard Webster thereupon read the remainder of the above
letter, as follows:)

In the meanwhile, further details in regard to these seizures have been sent to this
country, and Her Majesty's Government now consider it incumbent on them to bring
to the notice of the United States Government the facts of the case as they have
reached them from British sources.

It appears that the three schooners, named respectively the "Carolina," the
"Onward," and the "Thornton," were fitted out in Victoria, British Columbia, for

the capture of seals in the waters of the Northern Pacific Ocean, adjacent to
Vancouver's Island, Queen Charlotte Islands, and Alaska.
According to the depositions inclosed herewith from some of the officers and men,

these vessels were engaged in the capture of seals in the open sea out of sight of
land, when they were taken possession of on or about the Ist August 'last by the
United States Revenue jcutter "Corwin," the "Carolina," in latitude 55° 52' north,
longitude 168° 53' west, the " Onward" in latitude 50° 52' north, longitude 167° 55'

west, and the "Thornton" in about the same latitude and longitude.
They were all at a distance of more than 60 miles from the nearest land at the time

of their seizure, and on being captured were towed by the "Corwin " to Ounalaska,
where they are still detained. The crews of the "Carolina" and "Thornton," with
the exception of the captain and one man on each vessel detained at that port, were,
it appears, sent by the steamer "St. Paul" to San Francisco, California, and then
turned adrift, while the crew of the "Onward" were kept at Ounalaska.
At the time of their seizure the " Carolina" had 686 seal-skins on board, the "Thorn-

ton" 404, and the "Onward" tJOO, and these were detained, and would appear to be
Htill kept at Ounalaska along with the schooners by the United States authoritieo-
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ArcordiiiK to information given iu the "Alaskan,"' a new.spaper published atSitka

in th» Territory of Al.i-skR. and dated the 4th September. 1886, it is reported:

1 That the master and mate of the schooner "Thornton" were brought for trial

before Judge Dawson in the United States District Court at Sitka on the 30th August

*2*That the evidence given bv the officers of the United States Revenue cutter

••Corwin'' went to show that the "Tiioruton" was seized while in Behnngs Sea,

•boot W) or 70 miles sonth-soiith-east of St. George Island, for the offence of hunting

and killing seals within that part of Behring's Sea which (it was alleged by the

"Alimkan " newspaper) was ceded to the United States by Russia in 1867.

3. That the Judge in his charge to the jury, after quoting the 1st Article of the

Treaty of the 30th March, 1867. between Russia and the United States, m which the

western bouiuiarv of Aliwka is defined, went on to say: "All the waters within the

boundary set forth in tliis Treaty to the western end of the Aleutian Archipelago

and chain of islands are to be considered as comprised within the waters of Alaska,

and all the penalties pre8cril)ed by law against the killing of fur-bearing auimals

must therefore attach against any violation of law within the limits heretofore

deacribed. If, therefore, the jury believe from the evidence that the defendants, by
themselves or in conjunction with others, did, on or about the time charged in the
information, kill any otter, mink, marten, sable, or fur-seal, or other fur-bearing

animal or animals, on the shores of Alaska or in the Behring's Sea east of 193° of

west longitude, the jury should find the defendants guilty, and assess their punish-

ment separately, at a fine of not less than 200 dollars nor more than 1,000 dollars, or

Imprisonment not more than six months, or by both such fine, within the limits herein
et forth, and imprisonment.

4. That the jury brought in a verdict of guilty against the prisoners, in accordance
with which the master of the "Thornton," Hans Guttounsen. was sentenced to impris-

onment for thirty days and to pay a fine of 500 dollars, and the mate of the
791 " Thornton," Norman,*was sentenced to imprisonment for thirty days and to pay

a fine of 300 dollars, which terms of imprisonment are presumably now being
carried into effect.

There is also reason to believe that the masters and mates of the "Onward" and
"Carolina" have since been tried, and sentenced to undergo penalties similar to
those now being inflicted on the mast«r and mate of the "Thornton."
Yon will observe, from the facts given above, that the authorities of the United

8tAt<fs appear to lay claim to the sole sovereignty of that part of Behring's Sea lying
east of the westerly boundary of Alaslca, as defined in the 1st Article of the Treaty
concluded between the United States and Russia in 1867, by which Alaska was ceded
to the United States, and which includes a stretch of sea extending in its widest part
aome 600 or 700 milea easterly. .

.

That should, of course, be "westerly" from the mainland of Alaska.

In support of this claim, those authorities are alleged to have interfered with the
peaceable and lawful occupation of Canadian citizens on the high seas, to have taken
po«8e««ion of their ships, to have subjected their property to forfeiture, and to have
nsited upon their persons the indignity of imprisonment'
Such proceedings, if correctly reported, would appear to have been in violation of

the admitte<l principles of international law.
I re<|neHt that yon will, on the receipt of this despatch, seek an interview with Mr.

Bayard and make him ac.jnainted with the nature of the information with which

..,.., ,- . -' r r." -v.x^ IV, against mc xjiii.ir>u icoocio
and the Hritinh Mibject* above mentioned, and will cause reasonable reparation to bemade for the wrongs to which they have been subjected, and for the losses which
tney nave iiuntaine<l.

^bould Mr. Bayard deaire it, you are authorized to leave with him a copy of this

*"''
• Iddesleigh.

^i7^^X^^'^^^T'^'^'~:^
suppose tliere is a mistake in the print as reffards

tte latitude where the " Onward'' and the " Thornton" were seized. In
thin despatch it is marked mo north, and that would be out of Behring
Sea. I Kupi>ose that nm.st be a mi^stake, because nobody alleges the
Sbips were neized (uit of Ht Iiring Sea.
SirKiCHARi) Wkh.stek.-I ,lid „ot read those latitudes because I

«r^J If^f h"^
"""^ K;'o;,M;.plm;dly correct. It appears from other

papers that they were all sei/ed in liehring Sea,



ORAL AEGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 61

Sir Charles Eussell.—The Tribunal win see that this is a very
grave allegation. The attention of the Government of the United
States is called to it as early as the 9th of October, and one would liave

expected that in a grave matter of this kind the Executive would have
been in possession of complete information as to what the facts were.

Here are two Powers fortunately at peace and iu most friendly rela-

tions with one another. A number of the vessels of one of those

Powers are seized upon the sea, without any suggestion of previous

dii)lomatic representation or expostulation of any kind ; and yet as late

as the 12th November, if you will turn to page 27, you will

792 find Mr. Bayard (an able and courteous Statesman of the United
States, whom I have the pleasure of knowing) writes on that day

and says:

The delay in my reply to your letters of the 27th September and 2l8t October,
asking; for information, concernin«r the seizure by the United States Revenue cutter
•'Corwin" in the Behring Sea, of British vessels for an alleged violation of the laws
of the United States in relation to the Alaska seal tisheries, has been caused by my
waiting to receive from the Treasury Department the information you desired
My application to my colleague the Attorney General to procure an authentic

Report of these proceedings was promptly made, and the delay in furnishing the
Report doubtless has arisen from the remoteness ol the place of trial.

As soon as I am enabled, I will convey to you the facts as ascertained, in the trial,

and the rulings of law as applied by the Court.

Let me ask the Tribunal to realise the position of things. He has
been told that the seizure has taken i>lace iu Behring Sea, when these
vessels were in pursuit of fur-seals. He has been told that they were
seized at distances from laud which showed that they were outside the
ordinary territorial limits; and yet the Secretary of State cannot give
any answer to the challenge of Lord Iddesleigh, who affirms that these
facts point to a grave breach of international law, but must wait till he
gets the exact information from the place of trial.

Senator Morgan.—How can that be if the British Government dis-

claims all responsibility lor the conduct of its nationals?
Sir Charles Kussell.—I am sure it is my fault. Sir; but the appo-

siteness, or connection with my argument, of that remark I fail quite
to appreciate.

Senator Morgan.—I understand that the British Government has
disclaimed in the diplomatic correspondence, and excluded from the
Treaty, all considerations of responsibility for the conduct of its

nationals in taking fur-seals. If that be so, I do not understand why
it is that Mr. Bayard was required to make any representation to the
British Government about a matter that he wished to redress or prevent.

Sir Charles Eussell.—Sir, I still fail, with all sincere respect, to

see the connection with the argument I am pursuing.
Senator Morgan.—I regret that you fail to see it.

Sir Charles Eussell.—I am calling attention to the fact that Lord
Iddesleigh has stated facts, which are not contradicted, of the seizure
of British vessels on the high sea outside territorial limits; seized not
by the act of individuals, but seized by the act of the State through its

Executive Authority.
Lord Hannen.—What is your ground of complaint, Sir Chariest

It was necessary to ascertain the facts, and the scene of action was a
long way off.

Sir Charles Eussell.—With great deference, my Lord, No. If

the case really were, that they could justify themselves as having a
legislative power over Behring Sea, or, which is the case now made, as

protecting their property in the fur-seals, there was a prompt and
793 immediate answer. "We have committed no ofleuce against
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internationsU law at all." It is oue of the many proofs that I am going

to addiu-t' that tiiis case which is now presented to this Tribunal

Lord H ANNEX.—1 understand that you do not make it a ground of

fwmplaiiit that they took time to ascertain the facts; but you say that

they did not take up the ground that they are now taking up.

Sir t'liAKLKs KissELL.—Certainly; that is my point; one of the

many |M>iuts which will go to sho%v that as this case developed itself in

the diplomatic correspondence, and as it has still further developed

itself in the course of the juinted argument, it has taken a form that

waj* not i>reseiit to the mind of the Executive at the time of these

o<'<'urren<es: as it ought to have been present if the case were as real

&» it is now made out.

That brings us to the 12th of iJ'ovember, 1886. I now refer to page
37 of the same book. We have got to the 8th of January, and Lord
Iddfsleigh again writes.

Keferring to previous correspondence in regard to the case of the three Canadian
•obooDero enpa^jed in the seal tisbery in Behring Sea, I transmit to you herewith a
copy of a letter from the Colonial OfBce, with a despatch, and its enclosures, from
the Governor-General of Canada, explaining the views of the Dominion Government
in the matter.
Nearly tuur mouths have now elapsed since my despatch of the 9th September last

ve%H a<l<lr< .-sed to you, in which you were directed to invite the Government of the
United States to furnish you with any particulars I have now to instract you
to express to Mr Bayard.

and so on.

Thereupon, the next day, as appears at the bottom of the same page,
Sir Lionel West communicates with Mr. Bayard; and on the 12th of
January, at page 39, Mr. Bayard writes:

Your not« of the 9th instant was received by me on the next day, and I regret
exreediii<;ly that, although my efforta have been diligently made to procure from
Alaska tbe autheuticated •' copies " I should not have'beeu able to obtain them
in time to have made the urgent and renewed application of the Earl of Iddesleigh
uperHnniis.
The pl^•»i^ing nature of your not« constrains me to inform you that on the 27th

September Ixst, when I received my first intimation from you that any question waa
poMible aw to the validity of the judicial proceedings referred to, I lost no time in
requesting my colleague the Attorney-General, in whose Department the cases were,
to procure for me such authentic information as would enable me to make full
re«poni>e to your application.

Then he says he is awaiting the papers, explains that the distance of
the vessels from any land or the circumstances attendant upon their
Heizure were unknown to him, and then treats it, and quite accurately
treats Jt^as a matter which is of so grave importance that it is right
they should be in possession of accurate information. Then, on theM of lebruary, which is on the next page, is a ftirther letter, in which
be says

:

'

•JL^^lf llT*""*!
.''I.'P''<"''o° to my colleague the Attorney General in relation to thenooraoi tbe juiliciul proceeding.

794 and so on.

miv'S,*«!*r","\ t*"*'^
'''* d"cnment8 in <,uestioi, left Sitka on the 26th January andB»y be expe. ted to arrive at I'ort Towuseud, and so on.

'

and so on.

Then

:

ti^ if lirq"u2trons^*?.hVn'"\''° ^ inform yon that, without conclusion at this

SSll!lil^J2lTii^.od .. V ^*^?""*? ^?. ^« "'solved in these cases of seizure,

SdrnJVr^»eSdi,^rth« Hil T '

'^'"^''^f
« direeti.m, for the discontinuance of all

SSSiVn'i^r ii^" n r:':''^.:^;:L^^«:X*»««i« ^«f«"^d to. and the release of allpenons nnder Arre*t in oonnociiou tbercw ith.
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Now I want to know why this is so. Does any one member of this

Tribunal believe that at that time, the Secretary of State being in com-
munication with the Attorney General, as his correspondence shows,
and in correspondence (who can doubt it) with the head of tbe Execu-
tive of the United States—I mean the President—that if they had
intended to take this ground of legal justification for the seizures, they
would not at least have hinted that there existed some such ground
and given some indication of what that ground was? On page 85 will

be found the official intimation of that release, a telegram from the
Attorney General of the 2Gth January 1887 to Judge Lafayette Daw-
son and Mr. D. Ball, District Attorney, Sitka, Alaska.

I am directed by the President to instruct yon to discontinue all further proceeding
,in the matter of the seizure of the British Vessels "CarolineJ" "Onward" and "Thorn-
ton" and discharge all vessels now held uuder such seizure, and release all persons
that may be under arrest iu connection therewith.

I have told you what was the fate of that telegram—^how the order
was treated as a forged order: although sent to the Judge (as appears
from the order on the same page) how it was not acted upon till the
release of the vessels was useless and the men had undergone their

imprisonment and sutfered the penalty imposed by the judgment.
But that is, of course, a minor point. The question that the Tribunal

must ask itself is, is it conceivable that that order for release could
have been made upon any ground except one, namely, the advice of the
responsible legal adviser of the President, that he was of opinion that
it was at least doubtful whether the seizures could in any way be
justified.

Senator Morgan.—Do you mean Mr. Bayard ?

Sir Charles Russell.—I said the legal adviser. Sir?
Senator Morgan.—Who is that?
Sir Charles Eussell.—The Attorney General, Mr. Garland ; and

in answer to Senator Morgan's question, which he has been good enough
to put to me, I can sliow by the very next page that that was the view
of the Secretary of State, Mr. Bayard himself. It is an extract from a
paper published in Victoria.

General Foster.—All of these are extracts.

795 Sir Charles Russell.—Certainly.
Senator Morgan.—I thought you were reading from the dip-

lomatic correspondence.
Sir Charles Russell.—So I was. Sir, but General Foster is refer-

ring to an extract on the page in question. Of course, what I have
been reading is diplomatic correspondence.

Senator Morgan.—Yes, I thought so.

Sir Charles Russell.—Here is a matter which, if not true, would
have been denied : This is the statement in the middle of page 87.

bayakd's opinion.

The following telegram is another unofficial announcement, and seems to be rather
out of harmony with the official acts of the commanders of the Revenue cutters.

Washixgtox, July 20.

Secretary Bayard, when he was shown to-day a despatch from Ottawa, stating

that the Dominion Government is protesting against the discourtesy shown by the
United States authorities in ignoring its demand for reparation for the seiznre and
detention of the British Columbia Sealers seized in Beliring Sea last year, said :

" In

the first place no demand was ever made to our Government by any body either foj

the release of the vessels in (j^uestion or for damages for theii detention."
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That is quite true.

"in.l iu the «.con.l place, if any snch demand had been made, it conld not have

comt ;!v a.;v ,"S:.liV> from the Dominion Government, with which we have no

diplomatic relations whataoever."

That is also true.

The vwwelM in q.ie.tion were released npon representations of the British Govern-

ment th^thev >v. re British vessels. They were released because our right to hold

STem WM delem.-d t<.o doubtful to be enforced. Our Government did what xt believed

to Im- right in the matter, without constniint from any quarter.

Senator MoudAN.—Is that a newspaper correspoudenee quoting Mr.

Biivard's statt-nieiit,
, , t i i -^ i

Sir Chaklks lUssELL.—It is exactly what I read, namely, a tele-

gram which purports to record Mr. Bayard's opinion.

Mr. PiiELPs.—lu a Canadian newspaper.

Sir Charlks Kussell.—I assure you these interruptions are

un« alU'd for. I do not often complain, but I took pains to state what

it was. I read the announcement of it in the paper itself. I said that

it appeared in a i)aper which 1 named, published in a place I named,

and I read the parts of the telegram.

The followiuR document is another unofficial announcement, and seems to be rather

out of harmony with the official acts of the commanders of the Revenue cutters.

Senator Morgan.—I beg your pardon, Sir Charles, for the interfer-

ence on my i)art.

796 Sir Charles Russell.—Xo, Sir, not at all.

Senator Morgan.—But I wanted to find out whether you
impute those statements to Mr. Bayard as under his pen, or under his

tongue, or as the results of a newspaper correspondence of what he
might have said on some occasion.

The President.—You give credit to them for trying to represent,

with correctness, the views of Mr. Bayard.
Sir Charles Rissell.—That, of course, is the point. It attributes

to Mr. Secretary Bayard a certain opinion and a certain explanation

of a particular course of executive conduct, namely the release of these

vessels. That is i)ublished in the Press; it is published in our Case,
it is part of our original case, and up to this moment it has never been
denied; and I say at once, if Mr. Bayard (whom as I have already said

I have the honor to know), should say that that was not true, I should
ac<-cpt without hesitation or qnalilicatiou his statement to that effect.

It is a ci>mparatively unim]>oitant point, because, as I said, unless that
18 true it is inconceivable that if the United States and their advisers
had the view of their legal rights which are put forward in a later
Btjige f>f this diplomatic correspondence—which are put forward in
later phases of this, shall I call it " litigation''—it is inconceivable that
at the time he gave tliis order tor release Secretary Bayard's real views
can have be^'ii expressed by such words as these.
"We think we are within our rights in making these seizures; we

think that our ri^'lits justify us in making these seizures: we base
these rights on this ground or on that ground, but as an act of good
will to a friendly Government with whom previously we have had no
diplomatic exiM)4tuiations, and to which we had previously given
no diplomatic warning—as an act of friendliness and good will to that
Government, with whom we are at i)eace, we will, under the circum-
BtanceiS release lliomt ves.sels".

Senator Mono an.— I am sure. Sir Charles, you will not object to my
calling your attention, in vindi. ation of Mr. Bayard, to the fact that in
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his correspondence with the British Government on this subject—at

least so far as I am advised it is so—lie laid aside the question of the
merits of seal fishing and seal hunting. All those questions about
Behriug Sea, and right of property, he set aside, with a view of dis-

cussing and settling with Lord Salisbury the question of Eegulations.
I do not remember that he ever took up the subject of the alleged
rights of the respective parties, and dealt with that as an independent
topic in his diplomatic correspondence.

Sir Charles Russell.—Sir, we are taking time, too literally, by
the forelock. We have not got to the portion of the correspondence
where that appears. 1 shall come to that in a few moments. I am
dealing with events as they ajipeared in January 1887: you, Sir, are

referring to events as they api)eared in August 1887. I will come to
them in due course.

797 Senator Morgan.—I am referring to the same period as you
are referring to Sir Charles, in which you were stating, as I

understand, that Mr. Bayard should have made an objection at that
time to the action of his Government if he had dissented from it, or
affirmed it if he approved it.

Sir Charles Eussell.— I do not say that he should have dissented
from the action of his Government at all, because it was, as I take it,

his own action to a certain extent.

Senator Morgan.—I am speaking of the Judges.
Sir Charles Bussell.—He was a member of the Government.

What I am pointing out is, that if there had been any conception of
the existence of such legal rights as are now invoked in justification

of his conduct, one would have expected to find from Mr. Secretary
Bayard, or from some other executive ofl3.cer, some foreshadowing of
these grounds.
Senator Morgan.—Certainly, if he was dealing with that phase of

the question, but I do not think that he was.
Sir Charles Russell.—His Government is charged as distinctly as

a Government can be charged, in the very long despatch from Lord
Iddesleigh that I have read, with a most grave offence against inter-

national law. His answer is:—I have released the vessels because I

consider it too doubtful whether we were entitled to hold them.
Senator Morgan.—I do not think he said that.

Sir Charles Russell.—At present, the state of the case is, that I

cannot affirm that he said it. I do not affirm that he said it, for I do
not know. All I know is, that it is published that he said it, and that
so far as I know up to this moment there has been no contradiction of

the fact.

Lord Hannen.—Does it appear when the record of the proceedings
in the Alaskan Court was received at Washington.

Sir Charles Russell.—It was, in fact, received in April 1887. I
am now coming to it in the order of time, and Senator Morgan will find

that I shall omit nothing which I conceive to be important as throwing
light on what were the motives and state of opinion of the Executive
at this time.

On the 12th April Mr. Bayard writes to Sir Sackville West in these
terms.

Sir: I have the honour to acknowledge yonr note of the 4th instant relative to
the fisheries in Behring Sea, and iuqniring whether the documents referred to in my
note of the 3rd Fel)ruary relating to the cases of seizure in those waters of vessels

charged with violating the laws of the United States regulating the killing of fur-

seals, had been received. The records of the judicial proceedings in the cases in

the District Court in Alaska referred to Avere only received at this department on
Saturday last and are now under examiuatiuu.

B S. PT XTTT 5
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The reinotcnesa of the scene of the fnr-seal fisheries, and the special peculiarities

of that in.lnstrv, havt- unavoidablv delayed the Treasury officials m framiu-r appro-

prii.t* Ki-LMihUions. and issiiiii},' orders to United States vessels to police the Alaskan

watom for the j>r..tietion of the fur-seals from indiscriminate slau^'hter, aud couse-

quent speedv extermination. , ., t^ . •

798 The laws of the United States in this behalf are contained m the Revised

Statutes relatin}! ^o Alaska in sections 1956-1971, aud have been in force for

upwards of seventeen vears. and prior to the seizures of last summer but a siugle

infraction is known to have occurred, and that was promptly punished.

Tliat must have been some American sealer, though we have not

hejinl of it before. I do not know the history of it. Then the letter

continues:

The question of instructions to Government vessels in regard to preventing the

indiscriminate killing of fur-seals is now being considered, and I will inform you

at the earliest <lay possible what has been decided, so that British and other vessels

visiting the waters in question can govern themselves accordingly.

I am not asking the assent of the Tribunal or any member of it to

any conclusion as I go on, as I have achieved my sole purpose if I have
satisfied myself that I am making my motive and my argument intelli-

gible to the Tribunal. We get here, therefore, for the fiist time a sug-

gestion—not put forward as a justification—but a suggestion, which is

a reference to the United States Revised Laws, sections 1956-1971; but
there is no suggestion in point of fact in what sense they are supposed
to apply.
Now we pass on, and on the 10th of September comes a very impor-

tant communication, at page 88, from Lord Salisbury. I think this

one and one other are the only two that I shall ask to be read in

full; but inasmuch as this puts forward the grounds upon which Lord
Salisbury supposes it is suggested that the executive action may be
excused or justified, I think it desirable that they should be fully read.

Sir Richard Webster.—It is on page 88. This is from the Mar-
quis of Salisbury to Sir Lionel West:

Foreign Office, September 10th, 1887.

Sir: By a despatch of the 30th October last the late Earl of Iddesleigh instructed
you to call the attention of the United States Secretary of State to the circnm-
Btnnces of the seizure in Behring's Sea, by the American cruizer "Corwin" of some
British Canadian vessels, and his Lordship directed you to state to Mr. Secretary
liayard that Her Majesty's Government felt sure that if the proceedings which were
rejtorted to have taken place in the United States District Court were correctly
described, the United States Government would admit their illegality, and would
cause reasonable reparation to be made to the British subjects for the wrongs to
which they had been subjected and for the losses which they had sustained.
By a previous despatch of the 9th September you had been desired to ask to be

furnished with any particulars which the United' States Government might possess
relative to the seizures in question; and on the 20th October you were instructed
to enter a protest on behalf of Her Majesty's Government and reserve for consid-
eration hereafter ail rights) to compensation.

Nearly four months having elapsed without any definite information being fnr-
uinlied by the Unite«l States (iovemment as to the grounds of the seizures my
pre<lereH.Hor instructed you, on the 8th January last, to express to Mr. Bayard the
concern of Her .Majesty's Government at the delay, and to urge the immediate atten-
tion of the l,nit«<l Stat«a (Jovernment to the action of the American authorities in
their treatment of these vessels, and of their masters and crews.
On the 3rd Febrnary Mr. Bayard informed you that the record of the judicial

proce«-ding which he had called for was shortlv expected to reach Washing

-

799 ton. and that, without .ondnsion at that time of any questions which might
• 1

""
V*

'*" invcilvci iu these cases of seizures, orders had been issued by
the 1 residents direction tor the discontinuance of all pending proceedings, the dis-
charge of the v«wel8 reJerre<l to, and the release of all persons under arrest iu con-
nection therewith.

()n the 4th of Ajiril, under iuNtructions from me, vou inquired of Mr. Bavard.in
view of the approaching lishing season in Behring's Sea. whether the owners of Brit-
lab veawla might rely when not near laud on being unmolested by the cruizers of
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the United States, and yon ajrain asked when the record of the jndicial proceedings

nii<>ht be expected. Mr. Bayard informed you, in reply (12th April), that the jiapera

referred to had reached him and were bein}? examined; that there had been unavoid-

able delay in framing ai)propriate Regulations and issuing orders to United States

vessels to police the Alaskan waters; that tlie Revised Statutes relating to Alaska,

Sections 1956 and 1971, contained the laws of the United States in relation to the

matter; and that the Regulations were being considered, and he would inform you
at the earliest day possible what had been decided, so that British and other vessels

might govern themselves accordingly.

In view of the statements made by Mr. Bayard in his note of the 3rd February, to

which I have referred above, Her Majesty's Government assumed that, pending a
conclusion of the discussion between the two Governments on the general question

involved, no further similar seizures of British vessels would be made by order of

the United StJites Government. They learn, however, from the contents of Mr.
Bayard's note of the 13th August last, inclosed in your despatch of the 15th August,

that such was not the meaning which he intended should be attached to his com-
munication of the 3rd February; and they deeply regret to find a proof of their

misinterpretation of the intentions of the United States Government from an
announcement recently received from the Commander-in-chief of Her Majesty's naval
forces in the Pacific, that several more British vessels engaged in seal-hunting in

Behring's Sea have been seized when a long distance from land by an American
Revenue vessel.

Her Majesty's Government have carefully considered the transcript of record of
the judicial proceedings in the United States District Court in the several cases of
the schooners "Carolina", "Onward"and"Thornton" which were communicated to
you in July, and were transmitted to me in your despatch of the 12th of that month,
and they cannot find in them any justification for the condemnation of those vessels.

The libels of information allege that they were seized for killing fur seal within
the limits of Alaskan Territory, and in the waters thereof, in violation of section

1956 of the Revised Statutes of the United States ; and the United States Naval
Commander Abbey certainly affirmed that the vessels were seized within the waters
of Alaska and the Territory of Alaska; but according to his own evidence they were
seized 75, 115, and 70 miles respectively south-south-east of St. Georges Island.

It is not disputed, therefore, that the seizures in question were effected at a dis-

tance from land far in excess of the limit of maritime jurisdiction which any nation
can claim by international law, and it is hardly necessary to add that such limit
cannot be enlarged by any municipal law.
The claim thus set up appears to be founded on the exceptional title said to have

been conveyed to the United States by Russia at the time of the cession of the
Alaska Territory. The pretension which the Russian Government at one time put
forward to exclusive jurisdiction over the whole of Behring Sea was, however, never
admitted either by this country or by the United States of America. On the con-
trary, it was strenuously resisted, as I shall presently show, and the American
Government can hardly claim to have received from Russia rights which they
declared to be inadmissible when asserted by the Russian Government. Nor does
it appear from the text of the Treaty of 1867 that Russia either intended or pur-
ported to make any such grant ; for, by Article I of that instrument, Russia agreed

to cede to the United States all the territory and dominion then posessed by
800 Russia on the continent of America and in the adjacent islands within certain

geographical limits described, and no mention was made of any exclusive
right over the waters of Behring Sea.

Moreover, whatever rights as regards their respective subjects and citizens may
be reciprocally conferred on the Russian and American Governments by treaty stipu-
lation, the sulijects of Her Majesty cannot be thereby aflFected, except by special
arrangement with this country.
With regard to the exclusive claims advanced in times past by Russia, I transmit

to you documents communicated to the United States Congress by President Monroe
in 1822, which show the view taken by the American Government of these pretensions.
In 1821 the Emperor of Russia had issued an edict establishing Rules for the limits

of navigation and order of communication along the coast of the eastern Siberia, the
north-western coast of America, and the Aleutian Kurile and other islands.

The first section of that edict said : The pursuit of commerce whaling and fishery,

and of all other industry on all islands, ports, and gulfs, including the whole of the
north-west coast of America, beginning from Behring's Straits to the 51st degree of
nort Iiern latitude ; also from Aleutian Islands to the eastern coast of Siberia, as well
as along the Kurile Islands from Behring's Straits to the south Cape of the Island of
Urup, viz., to 45° 50' of northern latitude, is exclusively granted to Russian subjects

;

and section II stated: It is, therefore, prohibited to all foreign vessels not only to
land on the coast land islands belonging to Russia, as stated above, but also to
aiiproach them within less tliau 100 Italian miles. The ^transgressor's vessel is sub-
ject to confiscation, along with the whole cargo.
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A conv of tli.-Msn-'tilatic.i.s was officially coiiimunicated to the American Secretary

of ^^Tl.v .1 e Kn^U... Minist.-r at Washington on the 11th February 1822; where-

VJu Mr.Vuinov A.lau.s. on the 25tl, of that mouth after mformmg him that

tlir Vu-sUlrui ..ftli.- Inito.l States ha.l seen with surprise the assertion of a territorial

claim ..n Up- part of Kussia. extending to the Slst degree of north latitude ou the

Amor.c»n('..ntin.-ntand a IN-gulation interdicting to all commercial vessels other

wonlil li.ive h.-en arranged l.v Treaty between the parties, and that to exclude the

ve«wN of American citi/cns irom the shore beitond the ordinary distance to which

territorial jnrisdi.tion extends has excited still greater surprise; and Mr. Adams
Mked whether tbe Kiissian Minister was authorized to give explanations of the

Bn)nnd8of right, npon principles generally recognized by the laws and usages of

nations, whicii can warrant the claims and Regulations.

The Knssiaii Minister in his reply, dated the 28tli February, after explaining how
RuKsia hail acrjuired lur possessions in North America said:

"I ought in la.st place to request you to consider, sir, that the Russian possessions

in the Pa<itic Ocean extend on the north-west coast of America from Behring's strait

to the .")lst degree of north latitude and on the opposite side of Asia and the islands

»<lja<ent from the same Strait to the 45th degree. The extent of Sea of which these

possc-ssions form the limits comprehends all the conditions which are ordinarily

attached Xnxhut neait {mergfermns), and the Russian Government might consequently

jmlge itself authorized to exercise upon this sea the right of sovereignty, and espe-

cially that of entirely interdicting the entrance of foreigners; but it preferred only
aa-serting its essential rights without taking advantage of localities."

OntlieWth March Mr. Adams rei>lied to the explanations given by the Russian
Minister. He stated tha.* "'th respect to the pretension advanced in regard to

territory, it must be cp^nd ol not only with reference to the question of territorial

rights. i>ul also to tb!U;y»uiill>ition to the vessels of other nations, including those of
the I'nited StaUvs, to approach within 100 Italian miles of the coasts. That from

the perio<l of the existence of the I'nited States as an independent nation
801 their ves-nels had freely navigated these seas, the right to navigate them being

a part of that independence; and with regard to the suggestion that "the
RuK.sian (Jovernment might have justiiied the exercise of sovereignty over the Pacitic
Ocean iis a close sea " because it claims territory both on its American and Asiatic
shores", it may snttic*' to say that the distance from shore to shore on this sea, in
latitude ."»]- north, it is not less than 90 degrees of longitude', or 4,000 miles. Mr.
Aiiams r<incliid«(l as follows: " The President is pursuaded that the citizens of this
Union will remain unmolested in the prosecution of their lawful commerce, and
that no etfect will be given to an interdiction manifestly incompatible with their
rights."

The convention between the United States of America and Russia of the 17t.h April
1H24, put an eml to any further pretension on the part of Russia to restrict naviga-
tion or fishing in Behring Sea so far as American citizens were concerned; for by
article 1 it was agreed that in any part of the Great Ocean, commonly called the
Pacific Ocean or South Sea, the respective citizens or subjects of the High Contract-
ing Powers shall neitlier be «listurl>ed nor restrained, either in navigation or fishing,
aaying certain restrictions which are not material to the present issue; and a similar
•tipulation in the. Convention between this country and Russia in the following year
(l.^th .May, lH:;ro i>nt an end, as regarded lUitish subjects, to the pretensions of
Riiiwin to whwh I have referred, and which had been "entirely repudiated by Her
Majpftty'n (Jovernment in corres))ondence witli the Russian Government in 1821 and
WX2, which for your more particular information I inclose herein.
Her Majesty's (;«.vern:nent feel sure that, in view of the considerations which I

have net forth in this despatch, which you will communicate to Mr. Bavard, the Gov-
ernment of the United States will admit that the seizure and condemnation of these
Hntub veaiM'K and the imi.riscninient of their masters and crews, were not war-
rBfiUsI by the circumst.aiices. ;tnd that th.-y will be ready to afford reasonable coinpen-
••tion t<» tho-e who have suflere.l m c(Mise(iuence, and issue immediate instructions
to tbeir naval oftlcen* win. h will prevent a recurrence of these regrettable incidents.

I am, etc., "

Salisbury.

Sir CiiAKLKs Kuss^;I.I.._No^v the Tribunal will observe that Lord
SaliHbury ih there answrriii;; the only case which was put forward,
namely the jtulKinent uf .Mr. Justice Dawson, which resulted in the
eonflK(!ation of the«e sjiips— wliich resulted, of course, in altering the
proiHjrty iii theue ships j and the surprising thing is—
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The President.—The judgment of Judge Dawson was delivered

previously to the 3rd of February.
Sir Charles Kussell.—Oh, long previously.

The President.—It was before the order of release was sent.

Sir Charles Russell.—Lord Salisbury had only got before him the

record of the proceedings in the Court, and the judgment of the Court
of Sitka. That was the only case he had to deal with, and he deals

with it in a way I shall have hereafter to refer to in another connection

in considering the derivative title claimed nnder Kussia. But will not

the Tribunal be surprised to hear that that despatch of Lord Salis-

bury, written upon the 10th September 1887, received no.answer from
the representative of the United States, until the year 1890?

If I am wrong in this, let me be corrected on the spur of the moment.
That despatch of Lord Salisbury deals with the only case that is sug-

gested—he has got before him the only thing upon which he can form
a judgment, namely tjie record of the proceedings at Sitka, and he pro-

ceeds, efiectually I submit, to demolish that case. But, that I

802 may omit nothing, let me say that Mr. Bayard had done some-
thing meanwhile; and what was it? He had written on the IDth

August 3887 the letter which has been referred to more than once in

the course of the argument by learned friend, Mr. Carter. This letter

is not to be found in our appendix: it is not to be found, for the reason
that it was not in fact sent to us at all. It was a circular letter

addressed by Mr. Bayard to the representatives of the United States
iu the various capitals of the world. No direct communication of this

letter was made to Great Britain, but the communication was vshewn or
the purport of it notified to us by Mr. Phelps, the then Minister for the
United States in London, on the 11th of November 1887.

I will now read that letter, which is in the first Volume of the
Appendix to the Case of the United States, page 168. I desire that
the Tribunal should have all the materials before them in order to

appreciate, in the order of events, the position taken up by the respec-
tive Governments.

Sir ; Recent occurrences have drawn the attention of this Department to the neces-
sity of taking steps for the better protection of fur-seal fisheries iu Beliring Sea.
Without raising any question as to the exceptional measures which the peculiar

character of the property in question

That is the fur-seal fisheries

might justify this Government in taking, and without reference to any exceptional
marine jurisdiction that might properly be claimed for that end, it is deemed advis-
able—and I am instructed by the President so to inform you—to attain the desired
ends by international co-operation.

It is well known that the unregulated and indiscriminate killing of seals in many
parts of the world has driven them from place to place, and by breaking np their
habitual resorts has greatly reduced their number. Under these circumstances, and
iu view of the common interest of all nations in preventing the indiscriminate
destruction and consequent extermination of an animal which contributes so impor-
tantly to the commercial wealth and general use of mankind, you are hereby
instructed to draw the attention of the Government to which you are accredited to
the subject, and to invite it to enter into such an arrangement.

And so on.

This was the departure point of the scheme which contemplated a
set of international rules not confined to the United States and to Great
Britain, but which should have the concurrence of all the other nations
which were, or might be, interested. But, again, am I not justified in

asking the Tribunal to note in passing here, that while there is a ten-

tative and indirect suggestion that there may be some other ground
upon which the Government of the United States may justify its action,
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yet that tin's ground is not stated as a proposition by which Mr. Bayard

desires to bind either himself or his Government, much less is it an

atlirmatiun of anv lejjal principle upon which he feels justified in tak-

ing his stand? And now, I repeat, is it not an amazing fact that the

despatch of Lord Salisbury, which I have ventured to submit

803 demolishes the only case su-rgested, and suggested too by the

judicial record of the proceedings at Sitka, should have remained

unansweretl—I think it remains unanswered to this day—but remained

without any appearance of answer until the 22iid of January 1890, or

more than two years after its despatch?
Now, I do not seek to be drawn into any bye issues. As Lord Salis-

bury, who had succeeded to Lord Iddesleigh, believed, there had been

a breach of a pronnse made that no further seizures should be effected;

and Lord Salisbury records his statement that he had been so assured

in a letter of the 8th of April, 18S8, which is to found at page 189 of

the large volume. It refers to an interview with Mr. Phelps, stating

that he was very anxious for despatch because of the destruction of the

species which was going on, and which he considered a matter of grave
moment ; and then he proceeds.

He informed me, therefore, uuofficially, that he had received from Mr. Bayard a
private letter, from which he read to me a passa<je to the followiug effect: "I shall
advise that secret instructions be given to American cruizers not to molest British
ships in Behring Sea at a distance fiom the shore, and this on the ground that the
negotiations for the establishment of a close time are going on."

And then

:

Bnt, Mr. Phelps added, there is every reason that this step should not become
public, as it might give encoaragernent to the destruction of seals that is taking place.

And so forth. It is a bye-point, and I do not seek to dwell upon it.

There must have been some misunderstanding because, as a matter of
fact, we know that the seizures were renewed.
Meanwhile, there is a change of Government in the United States,

and in March, 1889, President Harrison succeeds to President Grover
Cleveland

; and Mr. Blaine succeeds, as Secretary of State, to Mr.
Bayard. And I will only say that I have myself very little doubt (if I
may, for the moment, intrude a suggestion of that kind, which means
no disrespect to anybody) that judging from the tenor of Mr. Bayard's
communications and the position he took up, and the executive action
that he authorised and directed,—I cannot doubt that if he had con-
tinued Secretary of State, we should have had the case settled as a
matter of common interest, and discussed as a matter of common
interest, to all the Nations

; and certainly some of the portions of the
claim now put forward never would have been heard of, because they
are inconsistent with the attitude which he himself, in his executive
capacity, took up.
But Mr. HIaine, on the 22nd of January, wrote his celebrated despatch,

which IS known as the contra bonon mores despatch ; and there is that
«f.t.pp*.rm„<vB

v^y. J?"'ft ^reak, partly accounted for by the fact, I
•r eontra fconoi a<lmit, that negotiations were going on which it was«#r«.rgu«.nt.

,,„j„.,i ,„j^,,,^ ^.^^^j ^j^^^ ^^^^j^ difiicultv, but Still I caunot
believe that if m the nnnds of the advisers of the United States there
bad been present, even m a faint degree, the existence of definite legal

KTcnnds upon which their action could be defended or justified,W4 that we should not have had scmie assertion of it at sometime
• ^1. ^^I

^'^ '" '*"^^^*^'" ^'' '•''•^^ communications of Lord Iddesleigh,m the first instance, and L..rd Sali.sbury, in the second. On the 22nd
of Jauuaiy cornea this despat<;h; and 1 will just notice, in passing,
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that, at page 315, there is a letter from Lord Salisbury ou the 2nd of
October, 1889, in the middle of which he says:

In a despatch to Sir Lionel West dated the 10th September, 1887, which -was com-
municated to Mr. Bayai'd, I drew the attention of the Government of the United
States to the illegality of these proceedings, and expressed a hope tliat due compen-
sation would be awarded to the subjects of Her Majesty who had suffered from
them. I have not since that time received from the Governnunitof the United States
any intimation of their intentions in this respect, or any explanation of the grounds
upon which interference with the British sealers had been authorised. Mr. Bayard
did indeed communicate to us unofficially an assurance that no further seizures of
this character should take place.

And so on.

Now, we come to the celebrated contra honos mores despatch, at page
390, dated the 22nd of January. I may relieve the minds of the Tri-

bunal at once by saying that 1 am not going to read it all, as it has
been already read more than once. Of course, if there is any passage
in connection with that doctrine which throws light upon it, I will read
it if my learned friend suggests. This is the celebrated sentence.

Several weeks have elapsed since I had the honour to receive through the hands of
Mr. Edwardes.

Subjects which could not be postponed have engaged the attention of this Depart-
ment, and have rendered it impossible to give a formal answer to Lord Salisbury
until the present time.

In the opinion of the President the Canadian vessels, arrested and detained in the
Behring Sea, were engaged in a pursuit that is in itself contra bonos mores—a pursuit
Avhich of necessity involves a serious and permanent injury to the rights of the Gov-
ernment and people of the United States. To establish this ground, it is not neces-
sary to argue the question of the extent and nature of the sovereignty of this
Government over the waters of the Behring Sea; it is not necessary to explain, cer-
tainly not to define, the i)ower8 and privileges ceded by His Imperial Majesty the
Emperor of Russia in the Treaty by wliich the Alaskan territory was transferred to
the United States. The weighty considerations growing out of that territory, with
all the rights ou laud and sea inseparably connected therewith, may be safely left

out of view while the grounds are set forth upon which this Government rests its

jusiification for the action complained of by Her Majesty's Government.

And then he proceeds to argue upon the ground that this is an
immoral traffic, that it is a traffic which interferes with the rights of the
Government and people of the United States, and then he proceeds,
rather adroitly, having made some approaches to argument in support
of his own view, to shift the onus.

He says at the bottom of page 397

:

Whence did the ships of Canada derive the right to do in 1886 that which they had
refrained from doing for more than 90 years ?

And finally he refers to the fisheries on the banks of Newfound-
SOS land as if suggesting there was some parallel, and he refers to

dynamite or giant-powder explosions—those I will refer to
because they are afterwards used by Mr. Phelps. He asks why the two
cases are not parallel. I will attempt to give the answer a little later.

And he finally sayt:

In the judgment of this Government the law of the sea is not lawlessness.

Which is a graceful piece of alliteration.

Nor can the law of the sea and the libertj' which it confers and which it protects
be perverted to justify acts which are immoral in themselves.

Well I need not say therefore that in this despatch, although he sug-
gests that there may be grounds based upon jurisdiction derived from
Bussia, his main ground is that the thing is contra bonos mores, a crime
in itself, a crime which they, the United States, have a right to com-
plain of, because it is an injury to them.
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Well now what is the subsequent course which this correspondence

takes?' Ituiavbe described in a sentence, though I have two more

despatches to'ieler to, one at a little length. Lord Salisbury meets

bim upon his own ground and says: You say that this is contra bonos

moreji; Have nations said it? You say that this is an injury to your

rights. What are your rights? Upon what law are they defensible!

liy what law are thev recognized and protected?

From that moment you will lind that Mr. Blame, driven from his

cotttra bonos morea ground, driven from the field, recurs to the Eussian

derivative title, and thereafter, until he comes to cite with approbation

an elotiuent passage from a communication of my learned fiiend Mr.

Phelps, we hear no more of the contra bo7ios mores doctrine.

Now, in the few moments that remain, I should like to call attention to

that despatch of Lord Salisbury, which 1 take leave to say is a despatch

that has not been answered, and 1 submit cannot he answered. It

will be found on page 462.

In the beginning of that despatch, which I will not read, he repeats,

as every fair man arguing is bound to do, fully and fairly what is the

contention of his adversary. He says: You say that our vessels were

engaged in a pursuit contra bonos mores: You say that these fisheries

were under the exclusive control of Kussia: You say that the seals

being taken by pelagic sealing in the open sea will speedily destroy the

species. Now hew are these arguments taken to pieces?

Witli regard to the first of these arguments, namely that the seizure of the Cana-
dian vessels in the I'ehring Sea was justilied by the fact that they were enj^aged in

a pursuit that is in Hself <0H<m bonos mores—a pursuit which of necessity involves

a serious and perniaueut injury to the rights of the Government and people of the

I'nited Jitates, it is obvious that two questious are involved; first whether the pur-
suit and killing of fur-seals in certain parts of the open sea is, from the point of

view of international morality, an ofieuce contra bonos mores; and secondly, whether,
if such be the case, this fact justifies the seizure on the high seas and subsequent
conHscation in time of peace of the private vessels of a frendly nation!

800 Can any one doubt that that is the test which must be applied,

and the only test that ought to be applied to the proposition so

proiKxinded by Mr. Blaine? You say this pursuit is contra bonos mores.
I do not agree with you. Has law declared it so? According to inter-

national morality even has it been so declared? It does not become
immoral according to international law merely because you choose to
say it is so! And even if that were so you still lag behind the necessi-
ties of your position, because you have still to shew that even if it were
contra bonos mores i • ernational law would justify you in seizing in time
of peace and in coiitiscating the ships of a friendly nation. He then
proccetis to argue the broad principles which cannot be doubted, and
cites in snpjwrt of ^hem t'..o utterances of a wise President of the United
Stiites (President Tyler) who after stating there was a right to detain
aud search a vessel on suspicion of piracy goes on to say:

With this single exception no nation has in time of peace any authority to detain
the ships of another upou thf^ high seas on any pretext whatever outside the territo-
rial jurisdiction.

Then Lord Salisbury goes on to point out, as I have already taken
occasion to jwint out that even in the case of the slave trade, a practice
yfhu'h the civilized world has agreed to look upon with abhorrence, the
right of arresting ihe vessels of another country engaged in that trade
is oidy exercisable by special international agreement. And he finally
draws this coiulus'on.

Kut Her M^enty's Govnrnment must question whether this pursuit can of itself be
regarded as contra bono^ mora, unlcMs and until for special reasons it has been agreed
by international arrangement to forbid it.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 73

Flacuitne gentihusf Do the nations of the world agree that this is a
thing to be treated as contra bonos mores, and to be visited with their

condemnation? Then he proceeds.

Far-seals aro indisputably animals ferce vaturw, and these have universally been
regarded by jurists as re« nuUiuH until they aro caught. No person, tlicreforo, can
have proptsrty in them until he has actually reduced tlioni into i)<)ssessi()n by ca|)ture.

It requires something more than a mere declaration that the Government or citizens

of the United States, or even other countries interested in the seal trade, are losers

by a certain course of proceeding, to render that course an immoral one.

And so on. And then he comes to the second argument, as regards
Russia and as the argument which is tliere set out, and set out very
well, is one which 1 must refer to myself in some detail, I will spare the
Tribunal the reading of it at this stage. Finally, he deals with the
question of whether the effect of pelagic sealing is to be treated as a
fact beyond denial or doubt—that the taking of seals in the open sea
will lead to their extinction; and expresses his view upon a point which
deals, not with question of property or property right, but of regula-

tions; and lie deals with it upon the information then before him.
807 He says in that regard

:

The negotiations, now being carried on at Washington, prove the readiness of
Her Majesty's Government to consider whether any special international agreement
is necessary for the protection of the fur-scaling industry. In its absence (that is,

of international agreement) they are nnable to admit that the case put forward on
behalf of the United States affords any sufficient justification for the forcible action
already taken by them against peaceable subjects of Her Majesty engaged in lawful
operations on the high seas.

So that there is the position ; and this is the last observation I take
leave to make to day; the jjosition from the first taken up and consist-

ently maintained by Great Britain is this "A denial of your right; an
utter inability on your part to justify by legal argument, or upon legal

grounds, your claim of property, or property right or property interest;

an inability on your part, even if you had such right, to justify what
you have done in protection of that right. But, at tlie same time,
while your right is denied, while your action, even if the right existed,
is unwarranted, still the Government of Great Britain is anxious, is

willing, is ready, to join in dealing with this matter by international
arrangement, which shall recognise that this is not a matter of exclusive
interest in the United States, but a matter of interest to the world."
The Tribunal adjourned till to morrow morning, the 12th of May, at

11-30 o'clock.



TWENTY-SECOND DAY, MAY 12"^", 1893.

'Mt. Tupper.—Mr. President, I would like to say that the reason

why none of the proofs of the last day's ai<?uments appear upon the

tab'ie of the Tribunal this morning is that, yesterday being; a Public

Holiday, the printers were not at work; but yesterday's report and the

report of today's argument will be sent to each Member of the Tribunal

on Saturday.
Sir Charles Russell.—The Tribunal will remember that the letter

of Lord Salisbury of the 22nd of May, 1890, at page 462 of Volume III

of Appendix to the British Case, to which I yesterday referred, and to

which 1 intend to make no further detailed reference, took np the three

grounds set forth in the argumentative letter of the Secretary of State,

Mr. Blaine, of the 22nd of January. It dealt with the question whether
the pursuit of fur-seals by pelagic sealing was contra bonos mores^ aud
it went to the heart of the question, by putting the single point: Can
you say that, in the point of view of international morality, interna-

tional law has ever declared that it was contra bonos mores: your asser-

tion does not make it so?
He then proceeds to deal with the derivative claim under Russia;

and, lastly, he deals with the question of fact, as to which he expresses
his disagreement, upon the evidence before him, from the view of Mr.
Blaine as to the efl'ects of pelagic sealing.

Now, I stated in commenting on that letter that Mr. Blaine's reply,

to which I am now going to call attention, imd which you will find at
page 497 of the same volume, does not make even an attempt to grapple

with any except one of the points dealt with in the pre-

to*Lo^''^*iSb™rj-'l vious despatch of Lord Salisbury, to which it purported
•iwwfr to the eon- to be a rcplv. Mv learned friend, Mr. Carter, speaking
fr« w. ,noru de- ajmost lu a tone of apology for Mr. Blaine, said that he

had innocently—I think my learned friend used the word
"innocently"—that he had innocently allowed himself to be diverted
from the true ground upon which the case of the United States ought
to have been based; that he followed the scent of the herring drawn
across the track by this astute statesman. Lord Salisbury; and that he
did, in his answer to Lord Salisbury's despatch, omit the cardinal point
of what is now said to be the United States case.
Now this despatch, which is to be found, as I think I have said, in

page 457 of the same book, is one of api)aliing length. It extends from
page 457 to page om ! I follow the example of my learned friend

809 Mr. Carter in declining to read it, and for this reason: I may
describe it, and describe it with perfect accuracy, as being an

elaborate and very ingenious argument upon the consta-uction of the
Treaties of 1824 and 1825; an argument bv which Mr. Blaine proves to
his own satisfaction that the Ukase of 1821, by which Russia claimed
the right to exclude all persons or all ships of other citizens from within
100 miles of the coast, was not attected by the Treaties of 1824 or 1825
at all: that those Treaties operated south of the Aleutian chain; but
that the Ukase was recognized and continued to be acted upon, and
acquiesced in, so far as Behring Sea was concerned.

74



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 75

Now I am stating his argument fairly I tbink, and with sufficient

fulness. I will not deal with that argument in this connection, for the
obvious reason tliat 1 must combat his views when I deal with the con-

struction of the Treaties and consider the first four questions of Article

V; and, as the Tribunal will see I am endeavoring as far as possible to

avoid repeating myself, I must reserve that argument till its proper
place in the discussion. The pur])ose I am now upon is to show to the
Tribunal that whereas the case of derivative title under Eussia, of

exclusive rights and exclusive jurisdiction under Eussia, is so promi-
nently put forward in tlie diplomatic argument, the case which is now
relied upon—the inherent right in every nation to exercise such pro-

tective measures as its interests in its own view demand—while I will

not say is wholly left out of sight, takes indeed a very unimportant
l»lace in the discussion. I justify that by making but one reference

before I leave this despatch. The whole pith of this argument is

summed up on page 506; and at the first sentence on that page the
point to which his argument is addressed is brought out.

It only remains to say that whatever (Inty Great Britain owed to Alaska as a
Russian province, whatever she agreed to do, or to refrain from doing, touching
Alaska and the Behring's Sea, was not changed by the mere fact of the transfer of
sovereignty to the United States. It was explicitly declared in the Vlth article of
the Treaty by which the territory was ceded by Russia, that the cession hereby
made conveys all the right, franchises and privileges now belonging to Russia in the
said territory or dominions, and appurtenances thereto.

And he proceeds, and I read this for an additional reason, beyond
that of wishing to show his contention:

Neither by the Treaty with Russia of 1825, nor by its renewal in 1843, nor by its

second renewal in 1859, did Great Britain gain any right to take seals in Beh-
ring's Sea. In fact, those Treaties were a prohibition ujjon her which she steadily
respected so long as Alaska was a Russian province. It is for Great Britain now to
show by what law she gained rights in that sea after the transfer of its sovereignty
to the United States.

Mr. Justice Harlan.—Sir Charles, was there a formal renewal of
the Treaties in the year he refers to, or was it an inaccurate use of the
word?

Sir Charles Eussell.—Well, Sir, I think it is quite correct.

810 I read that latter sentence for a reason that I think will justify

me in the opinion of the Tribunal—That latter sentence is a com-
plete misconception of the legal position of Great Britain in respect of
the fishing rights in Behring Sea. We do not assert, we never have
asserted, that Great Britain gained by her Treaties any rights in Beh-
ring Sea. Eussia had no capacity to confer those rights—no power
except the power of might, if she tried to exercise it and was success-

ful, to prevent the exercise of those rights. We refer to those Treaties
only to show that Eussia, having asserted claims which were incon-

sistent with those rights, withdrew from that assertion, not that she
conferred the rights upon us. The rights did not depend upon her or
upon her will : they are part of the rights which belong to mankind
and to all nations in common.
Then finally, following an ingenious device in argument, he winds up

by seeking to put the onus on Great Britaiii, and asks how the ships of

Canada derived a right in 1868 which they had not exercised for 90
years: upon what grounds we can defend in the year 1886 a course of
conduct in the Behring Sea which had been carefully avoided ever since

its discovery; and finally, by what reasoning her Majesty's Govern-
ment conclude that an act may be committed with impunity against
the rights of the United States which had never been attempted
against the same rights when held by Eussia!
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I will only observe in passing that this is quite a mis apprehension of

the position in winch the question is to be viewed, and that the latter

one of those snj;j;estions begs the cjuestion which was really in dispute.

Now I have only one further reference to make to this correspond-

ence, and it is of a general nature. Several subsequent letters passed,

I^>rd Salisburv combating, demolishing as I submit, the argument of

Mr. lilaine on' the construction of the Treaty; and, finally, with the

despatches of 17 December, 1890, the discussion on paper substan-

tially came to an end. That despatch will be found on page 37 of the

second part of the large volume. This is a still more appalhng letter in

jMiint -of length, because the letter itself extends from page 37 to page

50, and with its indosures it extends, I think, to about page 64. I again

liave ideasure in following the judicious example of my friend Mr. Car-

ter; 1 will not read it. 1 give the same reason which I have given in

reference to the previous despatch, because I have to deal with that

matter as a separate argument.
The whole of this letter is conversant with the same question of justi-

fication under derivative right from Kussia, with one exception, and
that is the exception which is to be found in the concluding iiart of the

letter at page iid. It is the letter which begins with that remarkable

statement that my learned friends are not now prepared to endorse or

to agree with, on page 37, in which Mr. Blaine, a man of acuteness of

nnnd having obviously carefully studied the question, and having at

his command I ])resume the best legal ability which the Bar of the

United States can furnish him with—and we know how high that

811 ability is—states that if Great Britain can show that Behring
Sea was included in the phrase "Pacific Ocean" in the Treaties

of 1S24 and 1825, then the Secretary of State representing the United
States, must a<lmit that the United States have no well grounded com-
j>laint against her. Now this is a serious statement. It is a statement
made after the matter has undergone prolonged discussion. We have
MOW arrived at the month of December, 1890, the discussion arising
out of seizures which had taken place in August, 1886. Therefore, four
years and some months have elapsed during which the question has
been thrashed out in discussion on both sides: and, as one may natu-
rally j)resunie, discussed in the Cabinet Councils both in Great Britain
and in America. Yet here is this statement. "Satisfy us that Beh-
ring Sea was included under the description of "Pacific Ocean" in the
Treaties of 1824 and 1825, and we admit that we have no well grounded
complaint against you". I shall supjiort that proposition of Mr. Blaine
in argument. It is the proposition that has to be established, that,
unless there was acquiescence, or recognition, or a course of conduct
which estops or binds England in relation to asserting rights in Beh-
ring Sea, if she shows that Behring Sea was in fact included in the
Pacific Ocean, then she establishes two things, first of all, that Russia,
if fthe ever made the assertion, did not persevere in it: and next, if the
Treaty does include and cover Behring Sea under the phrase "Pacific
Ocean" that it was a clear and distinct recognition by Russia of the
right« of Great Britain to fish in Behring Sea. But there is, as I have
said, one qualification upon this statement, and it is this; on the 12th
September, 1888, my learned friend, Mr. Phelps, had written, not to
the Government of Gi-eat Britain, but to his own Government a letter
which has since become important. It was not communicated to the
Govei-nment of Great Britain, it lay I will not say ^'perdtte^, but, unno-
tice<l apparently in the archives of the Foreign Secretary for two years
and some mouths, and Mr. Blaine, coming across it, reproduces it and
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liaiirls it down to posterity in his despatch, with which I am Jiow deal-

ing. In introducing it, ho says the (Jnited States does not claim that
Behring Sea is a mare clmtsum; but he goes on to say

At the same time the United States does not lack abundant authority, according to

the ablest exponents of interuatioual law, for holding a small section of the lieh-

ring Sea for the protection of the fur-seals.

What he means by that phrase, I do not know; I cannot even guess.

Does he mean that the section from the line of demarcation from
Behring Strsiits traced upon both of the maps, running west of the

Pribiloff Islands and between the Commander Islands and the western
end of the Aleutian Chain,—does he mean that that is a small section

of Behring Sea? I do not know what he means ; I do not know whether
he had any real conception in his own mind of what he mcii t; but we
have had no explanation. Then he proceeds:

Controlling a comparatively restricted area of water for that one specific

812 purpose is by no means the equivalent of declaring the sea, or any part thereof,
mare clausum.

Lord Hannen.—May that not be connected with the proposition
made in the previous paragraph, as to a circuit drawn round the island
like that which was drawn with reference to Napoleon at St. Helena.

Sir Charles Russell.—That, probably, is the idea, my Lord.
Lord Hannen.—It follows it immediately afterwards.
Sir Charles Russell.—lam obliged, my Lord; that probably is

the idea; but I have, however, to observe that it is inconsistent with
the entire argument in the earlier part of his despatch.
Lord Hannen.—Yes. It is a fresh proposal.

Sir Charles Russell.—I was going to say, my Lord, it was a fresh

I)roposal, probably in reference to the suggestion of the concurrence of
Great Britain in Regulations. That may be the explanation of it.

Mr. Justice Harlan.—The paragraph marked " 6 " is one of the
original six questions.

Sir Charles Russell.—Yes; that is probably the explanation.
Then he proceeds to give this quotation from Mr. Phelps' letter, as to

which I am doing no discredit to the arguments which are advanced in

the printed argument before you when I say, that upon examination
that part of it which particularly refers to the supposed claim of prop-
erty in the industry, and protection which it is claimed is a right
incident to that property in the industry—that that argument is but
an amplification of this passage from Mr. Phelps' letter.

Now, I have said that that argument, amjjlified in the printed paper
before the Tribunal, I will deal with, of course, in the appropriate
order. I am not now upon it; but, before I leave it, I wish to ask the
Members of the Tribunal to turn back to page 55 : about 20 lines from
the bottom of that page, where this sentence occurs

:

It will mean something tangible, in the President's opinion, if Great Britain will
consent to arbritrate the real questions which have been under discussion between
the two Governments for the last four years.

Then he comes to an enumeration practically, if not exactly, in the
form in which they stand in the Treaty of Arbitration, of the five ques-
tions being those that we have agreed to call, and properly to call,

questions of exclusive right and jurisdiction.

Now, I pass from the correspondence; and I am glad to relieve the
Tribunal from the necessity for any further reference at this stage
to it.
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HISTORY OF r.MTED STATES LEGISLATION DEALING WITH ALASKA.

I must now call the attention of the Tribunal to the history of United

States lojiislatioM upon this <inestion so far as it relates to this matter

of ""the fur-seals, and in endeavouring? to fix upon the book which

813 will save the members of the Tribunal from endless shifting about

of references, I find that the 1st volume of the Appendix of the

Case of the Tnited States Avill be found to contain all of it.

Mr. Justice Harlan.—Do you mean at page 92!

Sir Charles Kussell.—1 meant page K."), and I refer to page 95 for

this reason—because from page 95 there are set out the Eevised Stat-

utes, some of which are previously set out in the earlier part.

Mr. Justice Harlan.—1 may exi)lain to you, Sir Charles, that in 1873

went into effect what are called the Eevised Statutes of the United

States, the main object of which was to put, in the form of a revision

tlie substance of the statutes already in force on the same general

subjects.

Sir Charles Russell.—So 1 understand. I am very much obliged

V ds
^^^ *^'^ ex]ilanation. Sir. It was indeed on that under-

ntc»ofTiMka,8»c! Standing that 1 desire to refer to page 95, and 1 have taken
^*^ the trouble to examine and to note, and I will give the

date, when each of these enactments was originally passed. I will give

the date when the particular provision originally became law.

Now section 1954 became law on the 27th July 1868, and if I might
respectfully suggest, it would not be unimportant if the date were noted
opposite each of these paragraphs. Now these are the words of

section 1954:

The laws of the United States relating to customH, commerce, and navigation, are
extended to and over all the mainland, islands, and waters of the territory ceded to

the United States hy the Emperor ot Russia, by Treaty concluded at Washington on
the 30th day of March, A. D. one thousand, eight hundred and sixty seven, so far as
the same may be applicable thereto.

Now, no lawyer will doubt that that standing by itself is strictly a
territorial statute, that that statute is one which no judge or no lawyer
would construe as applying outside the limits of territorial sovereignty
of the State which enacted it. Nobody will doubt that. What is

doubtful on the construction of the statute itself is what is meant by
*• the waters of the territories ceded"; and it will be found in all these
provisions, (whether by accident or design I know not), that there lurks
a grave uncertainty, even down to the very last enactment of 1889,
after the questions in controversy between the two Powers have arisen.
But I am now submitting, as a lawyer to lawyers, as a matter of con-
struction, that if this came to be construed, as to its application to
foreigners not subject t<j the laws of the United States, no lawyer and
no judge would construe it as having eftect outside the territorial limits
of the State. Those territorial limits of the State might, of course,
include iiortions of water, and in some cases very considerable portions
of wat<»r; but as regards territory abutting on the open sea, they could,
according to international law, only extend to the marginal belt now
fixed by common consent of nations at three miles.
Senator Morgan.— I do not desire, Sir Charles, to disturb vou in your

argument, but may I call your attention to the fa«-t that in 1846,
814 1 think it was, (Jreat Britain and the United States divided the

straits of Juan de Fuca, which were the open sea, and part o! the
North Pa<'ific Ocean, and a sea, by the way, in which the seal herds
vere found, and where fishing for seal was first started—they divided it
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by a line which in no i)lace approached within six miles of either coast,

and in many places it is 40 miles away from either coast, and it is the
bonndaiy line between Great Britain and the United States now.

Sir Charles Russell.—I am aware of that, Sir.

Senator Morgan.—That destroyed the three-mile territorial limit, as
I 8up})ose, and substituted, in place of it, the other line.

Sir Charles Russell.—If you, Senator, think this is ad rem (and T

say it with the unfeigned respect that I desire to pay to your observa-
tions) I will endeavor to make some kind of answer. In the first place
I should require to know a little more about the i)recise circumstances
of the water which is called the Straits of Juan de Fuca, which leave
Puget Sound on the one hand and pass Victoria on the other: whether
or not it (;ame within the category of land-locked waters, and so forth.

Senator Morgan.—They are not land-locked waters.
Sir Charles Russell.—I am merely suggesting that I should

require to know more about this before expressing an opinion.
Senator Morgan.—The lakes are I think.

Sir Charles Russell.—I should then require to know how far the
concurrence of other nations had been given to the arrangement made
between the two Powers who owned the adjoining territory; and lastly

I should express the opinion, for what that opinion is worth, that if that
could be properly called the "high sea", and other nations were not
concurring in its appropriation between these two Powers, that the effect

of that treaty would be binding on these two Powers, and on these two
Powers only.

Senator Morgan.—I am only speaking of the feet that the United
States and Great Britain in their treaties had established the propo-
sition that a water boundary may be established by treaty, and upon
the high seas.

Sir Charles Russell.—I think it would be founding, if I may
respectfully say so. Senator, a tremendous conclusion upon'a very small
base of premises to say that because, in that particular case, that par-
ticular treaty had been entered into, it was the affirmation of a principle
of general application.

The President.—The same argument applies as to the line estab-
lished between Russia and America at the moment of the cession of
territory in 1867.

Sir Charles Russell.—That was between those two: It would be
binding as between those two, but if it interfered with the rights of
nations on the high sea it would have no binding force or operation
whatever upon them. But I beg with all deference to decline to be
called upon to justify everything that the United States has claimed, or
even everything that Great Britain has claimed.
815 Senator Morgan.—I called your attention to it because you

seemed to think there was some uncertainty in the Act of Con-
gress on the subject, whereas we consider there is absolute certainty,

because we legislated according to our boundaries.
Sir John Thompson.—I think it will be found that that was not a

Treaty dividing water on the high seas outside the three mile limit, but
fixing the boundary line behind which you were to ascertain the respec-

tive properties of the nations; and its bearing was ascertained by its

course on the high seas.

Sir Charles Russell.—I have no doubt about it. But let there be
no misapprehension upon what I am now saying. I am not contesting
the right of the United States to make any law it pleases over any area it

pleases so far as it purports to l)iud only it;s Qwn pationals—that is not
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my iMjrnineiit nt :ill— I was pointing out that this would be construed

t4» mean one wliirli only applied to foreigners within the territorial limits

of the le«rishitive enaVtinj; Power. That was my ])oiut. But I was
poiiitinjr «'ut too tiie uncertainty that, on the face of the Statutes,

Heemed to j)r«'vail even as against their own nationals in the use of the

va;;m^ words, •' and waters of the territory ceded ". That is all I desire

to say.

Now tlu' next section, section 1955, was passed also in 1868, and it

nmy be convenient to note the date on the margin of that section. It is

a section which is in the nature of a revenue section. It says:

Tho I'residi'iit shall have the jmwer to restrict and rej]:alate or to prohibit the nse

of tirt'-arins, aiiiiimnitioii and distilled spirits iuto and within the Territory of Alaska

;

the exportjition of tho same from auy port or place in the United States when
destined to any port or place in that Territory, and all such arms, ammunition and
di»tilie«l 8i)irit8 exported or attempted to be exported from any port or place in the
I'niti-d States, antl destined for such Territory, in violation of any regulations that
may he i)res(ribed under this section, and all such arms, ammunition and distilled

spirits landed or attempted to be landed or used at any port or place in the Territory,

in violation of snch regulations, shall be forfeited; and if the value of the same
exceeds 4(X) dollars.

—

certain conseipiences are to follow. Then it goes on:

And any pei-sou wilfully violating snch regulations shall be fined not more than
500 dollars or imprisoned not more than six mouths. Bonds may be required for a
faithful observance of such regulations from the master or owners of any vessel
de)iartiug from any port in the United states having on board fire-arms, ammunition
or distilled sjjirits, when snch vessel is destined to any place in the Territory or if

not so destinc«l, when there is reasonable ground of suspicion that such articles are
intemled to bo landed there in violatiou of law.

And so forth.

It is a convenient opportunity to observe (without discussing it at
len^rth, which I must do a little later on) that this is a revenue enact-
uient—an enactment for the protection of the revenue, and the reve-
nue laws are all aimed at the prevention of offences the completion

or consummation of which involves an offence on land; it is the
81(» bringing things into the territory against the laws of the terri-

tory; and for the enforcement of those laws a certain margin
outside tlie three-mile limit, under the principle of what is known as
the ''hovering Aets'', is, by the common consent of a good many
nations— I tliink it would be a little doubtful to affirm it as a principle
of international law at this moment, for I think it has not reached that
stage— it is simply that a mimber of nations have agreed to pass laws
of tliat kind for themselves; and where they tind their nationals in the
case of other I'owers attempting to violate those laws, they have
acMiniesced in their being treated as offenders against the law, and have
not intervened to protect them wlien tliey believed they were intention-
ally endeavonring to violate tlie laws which they had passed.
Senator Mokcjan.—Probably it may become international law by

long aecjuieseence.

Sir CiiAULKs HissKLL.—Probably its growth may be in that stage of

Bcotion lof-i
^'I'l'liiiil development to which I referred in some iutro-
<'"<"f<>'y observations which I made a few days ago.

Now section V.^Mi was also passed in the year 1808. It is these terms:
No penion shall kill any ott^^r, mink, marten, sable or fur-seal or other fur-bearing

animal within the limits of Alaska territory or witiiiu the waters thereof;

There still is the vagueness to which 1 have referred.

And every person guilty thereof shall, for each offence, be fined not less than 200
aullon nor more than 1,000 dollars, or imprisonment not more than six months, or



OEAL ARGUMENT OF &IR CHARLES RUSSELL, Q. C. M. P. 81

bolb; and all vessels, their tackle, apparel, furniture and cargo, found engaged in

violation of this section shall be forfeited. But the Secretary of the Treasury shall

have power to authorize the killing of any such miuk, marten, sable or other fur-

bearing animal, except fur-seals, under such Regulations as he may prescribe; and it

shall be the duty of the Secretary to prevent the killing of any fur-seal, and to pro-

vide for the execution of the provisions of this section until it is otherwise provided
by law; nor shall he grant any special privileges under this section.

Now I make the same comment in passing: there is the vagueness as
regards the phrase " within the waters of Alaska territory", leaving it

undetermined whether it means the whole of the waters east of the line

of demarcation, or whether it. means only the ordinary three-mile belt.

I am not talking of bays, land locked waters, or matters of that kind

—

that will be always understood ; but so far as it was limited to the three-

mile limit, then it was perfectly within the competence of the United
States to bind foreign subjects as well as its own nationals; but if it

extended further than those limits, it could have no application to

foreigners at all.

Now the next section—section 1957, was also passed in 1868. It

says:

Until otherwise provided by law, all violations of this chapter, and of the several
laws hereby extended to the Territory of Alaska and the waters thereof, committed

within limits of the same, shall be prosecuted in any district court of the
817 United States in California or Oregon, or in the district Courts of Washing-

^n ; and the collector and deputy collectors appointed for Alaska Territory,
and any person authorized in writing by either of them, or by the Secretary of the
Treasury, shall have power to arrest persons and seize vessels and merchandize liable

to fines, penalties or forfeitures under this and the other laws extended over the
Territory, and to keep and deliver the same to the marshal of some one of such
Courts; and such Courts shall have original jurisdiction and may take cognizance
of all cases arising under this Act, and the several laws hereby extended over the
Territory, and shall proceed herein in the same manner and with the like effect as if

such cases had arisen within the district or territory where the proceedings are
brought.

I merely ask the Tribunal to take notice, in passing, that such Courts
are to have original jurisdiction. They are " Instance Courts ", as they
are sometimes technically called.

Section 1958 was also passed in the year 1868, and is in these terms.
It is not very important

:

In all cases of fine, penalty, or forfeiture, embraced in the Act approved 3rd
March, one thousand, seven hundred and ninety-seven, chapter 13, or mentioned in
any Act in addition to, or amendatory of such Act, that have occurred or may occur
in the collection district of Alaska, the Secretary of the Treasury is authorized

to exercise the power of remission, and so on.

Now comes the first section of the legislation dealing with the Islands
of St. George and St. Paul—the first legislative Act of the United
States in which the Islands of St. George and St. Paul are directly
dealt with, and that was passed on the 3rd March 1869.

The islands of St. George and St. Paul in Alaska are declared a special reservation
for Government purposes, and until otherwise provided by law it shall be unlawful
for any person to land or remain on either of those islands, except by the authority
of the Secretary of the Treasury, and any person found on either of those islands,
contrary to the provisions hereof, shall bo summarily removed ; and it shall be the
duty of the Secretary of War to carry this section into elFect.

I have no comment to make on that exce])t to observe that it was
entirely within the competence of the Legislature of the United States
to make that provision, if it desired, binding on the wliole world. It

was their territory; they had the right to say who shall and who shall
not land there.

Sir John TnoMPsoN.-^CaD you give the date of that!

B S, PT XIII 6
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Sir Charles Kussell.—It became law on the 3rd Marcli, 1869.

The next section, lUOO, was ])assed on the 1st July, 1870. I might

indeed, if 1 wislied to divert from the line which I am upon, and if

1 were to follow the broad and generous lines of my friend Mr. Car-

ter's argument, have pointed out that this attempt to prohibit access

of other persons, and so shut out this island from the commerce of the

world, would hardly be in accordance with my friend's broad and gener-

ous conception of the duties and rights of nations j but I do not dwell

on that topic.

Xow section 11)60 provides:

It shall bo unlawful to kill any fur-seal upon the islands of St. Paul and
818 St. (ieor^e, or in the waters adjacent thereto, except during the months

of June, .July, September and October in each year; and it shall be unlawful
to kill such seals at any time by the use of lire arms, or by other means tending to

drive the seals away from those islands, but the natives of the islands shall have the
privilege of killing'such young seals as may be necessary for their own food and
clotliing during other moutlis, and also such old seals as may be required for their

own clothing, and for the manufacture of boats for their own use; aud the killing

in such cases shall be limited and controlled by such regTilations as may be pre-
scribed by the Secretary of the Treasury.

Well, so far as this deals with the killing of seals upon the islands,

again, of course, it is perfectly con)petent to bind the whole Avorld.

Of course you cannot kill seals on the land unless you are on the land
or very close to it on the territorial waters; and therefore it is within
the comi)etence of the United States, by the use of the words in that
section "or in the waters adjacent thereto", construed as a Judge or a
lawyer would construe them, still to mean (unless there was something
in the context which showed a different meaning was intended), the
marginal belt of three miles; the principle of course being, Tcrrce
dominium finitur iihi finitur armorum vis.

Section 1061, passed in the year 1870, provides:

It shall be unlawful to kill any female seal, or any seal less than one year old, at
any season of the year except as aliove provided: and it shall also be unlawful to
kill any seals in the waters adjacent to islands of St. Paul and St. George, or on the
beaches, cliffs, or rocks where they haul up from the sea to remain ; and every per-
son who violates the provisions of this or the preceding section shall be punished
for each oHenco

—

And SO on.

I make as to that the same comment which 1 made with regard to
the previous section.

Section 1062, which was also passed in 1870, is in these terms:
For the period of. 20 years from the iirst Julv, one thousand eight hundred and

Mventy the number of the fur-seals wlii( h may be killed for their skins upon the
Island of bt. I'uul is limited to seventy-live thousand per annum; and the number
?: J"/-"*

'»''* ^^''i'l* ">»^' l^e killed for tlu-ir skins upon the island of St. George is lim-
ited to twenty-live tiiousand per annum.

But the Secretary of the Treasury may limit the number. There is
no ol)jection to that; it is quite within the competence of the Legisla-
ture. *

8e<rtion 1{M)3 was also passed in the year 1870; and this becomes a
little important:

r»n.!l?..?"i JV"*"' '"""•"/•'V
"'•"!•' !'>' t''« Secretary of the Treasury to the Alaska

£ C , 1
>.7'7-""-' "^ ^'"' ""''* *" ''"-"«*' '" ^^''^'"" f.ir-senls on the islands of

»t. I unl and St. i.corg.- pursuant to tli,- act of the Ist .July 1889—
I do not know what that Act is. I think we have not got it—how-

ever it is not imi)()rtant.

General rosiEU.—It is the Act authorising the lease.
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Sir Charles Eussell.—I thank youj tbat I gathered j but I think
it is not set out.

819 General Foster.—^Not here.

Sir Charles Kussell.—It was the first Act authorising the

lease

:

When any future similar lease expires, or is snrreudered, forfeited or terminated,
the Secretary shall lease to proper and responsible parties, for the best advantage of
the United States, having duo regard to the interests of the Government, the native
inhabitants, their comfort, maintenance, and education, as well as to the interests of

the parties lieretofore engaged in trade, and the protection of the fisheries, the right

of taking fur seals on the islands herein named, and of sending a vessel or vessels to

the islands for the skins of such seals, for the term of twenty years at an annual
rental of not less than fifty thousand dollars, to be reserved in such lease and secured
by a deposit of the United States bonds to that amount; and every such lease shall

be duly executed in duplicate and shall not be transferable.

Mr. Justice Harlan.—Sir Charles, if I might interrupt you for a
moment, you read that as if it referred to an Act passed in 1889. It is

Chapter 1889, and the Act of the first July 1870. No doubt you will find

that i)rovision in the act of 1870.

Sir Charles Kussell.—I think very likely you are right, Sir. I

misread the chai)ter for the year. Now section 1964 says

:

The Secretary of the Treasury shall take from the lessees of such islands in all cases
a bond

—

And so on. I need not trouble about that.

Then section 1965, i)assed in the same year, says:

No persons other than American citizens shall be permitted, by lease or otherwise,
to occupy the islands of St. Paul or St. George, or either of them, for the purpose of
taking the skius of fur-seals therefrom, nor shall any foreign vessels be engaged in
taking such skins ; and the Secretary of the Treasury shall vacate and declare any
lease forfeited if the same be held or operated for the use, benefit or advantage,
directly or indirectly, of any person other than American citizens.

I am afraid with regard to this provision the idea of trusteeship for

the benefit of mankind was not quite present to the mind of the framer
of this particular provision.

Now section 1966, which was also passed in the year 1870, says

:

Every lease shall contain a covenant on the part of the lessee that he will not keep,
sell, furnish, give or dispose of any distilled spirits or spiritous liquors

—

I need not trouble you with that.

Now section 1967, passed also in the year 1870, provides

:

Every person who kills any fur-seal on either of those islands, or in the waters
adjacent thereto, without authority of the lessees thereof, and every person who
molests, disturbs, or interferes with the lessees, or either of them, or their agents or
employes in the lawful prosecution of their business, under the provisions of this
chapter, shall for each offense be punished as prescribed in section nineteen hundred
and sixty-one ; and all vessels, their tackle, apparel, appurtenances and cargo, whose
crews are found engaged in any violatiou of the provisions of the sections nineteen
hundred and sixty five to nineteen hundred and sixty eight, inclusive, shall be for-
jfoited to the United States.

Senator Morgan.—What is the penalty attaching to the provision in

the last sentence that you read Sir Charles?
820 Sir Charles Kussell :

Every person who kills any fur seal on either of those islands or in the waters
adjacent thereto, without authority of the lessees thereof

—

Senator Morgan.—The last clause.
Sir Charles Kussell.

And every person who molests, disturbs, or interferes with the lessees, or either of
^em, or their agents or employes in the lawful prosecution of their business under
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the pro>i8ion8 of this chapter, shall for each offence be punished as prescribed in sec-

tion nineU-en hundred aiKl sixty one; and all vessels, their tackle, apparel, aadappur-

tftiautfs, and cai "(., \vht)se crews are found engaged in any violation of the provisions

of Hfctions nineu-en hundred and sixty-live to nineteen hundred and sixty eight,

inclusive, shall be forfeited to the United States.

Senator Mokcjan.—The forfeiture applies to all those offences?

Sir CuAHLEs Russell.—Yes.

Senator Mokgan.—I am mistaken. I thought it applied only to the

killing of female seals.

Sir CiiAULKs KissELL.—^^ot at all, Sir; this section makes it an

oflence to kill any fur seal on either of the Islands without the assent of

the lessees. It makes it an oflence to kill any fur seal "• in the waters

adjacent thereto"—whatever those words mean. It makes it an offence

also for any i)erson to molest, disturb or interfere with the lessees in the

lawful proscLUtion of their business; and it attaches to all those offences

the consequences t-o be found in the sections referred to, which include

fine and imprisonment; and it also attaches the further sanction and
penalty that the vessels, apparel, and so on, shall be tbrfeited to the
United States.

I need not point out this is a very wide reaching section, perfectly

within the competence, again, of the United States to pass, so as to bind
its own nationals, perfectly competent for the United States to pass so

as to bind all within the extent of its territorial dominion, but not beyond.
Senator Morgan.—Would it be competent to treat it as a hovering

Act, to prevent an offence against the revenue?
Sir Charles Russell.—Certainly, if an offence is contemplated to

be committed on the territory, which is the principle of the revenue Acts,
certainly, within the limitations and quaMcations which I shall have to
explain when I deal with that subject. Applied, as you will see this
municipal law has been applied, it means this, that anyone who kills a
fur seal any where east of the line which has been called, for brevity,
the line of demarcation, is (as it has been construed) liable to fine,

imprisonment, and to the forfeiture of the ship to the United States.
Section 1008 which was also passed in 1870, is:

If any person or Company, under any lease herein anthorized knowingly kills or
perniita to be killed any number of seals

—

and 80 on, there are i)enalties. Then section 1969, also passed in 1870 is

In additional to the annual rental required to be reserved in every lease

—

821 there is the annual tax or duty of two dollars on each fur skin.
Then section 1970, also passed in 1870, provides.

The Secretary of the Treasury may terminate anv lease given to any person, com-
pany or corporation, on full and satisfactory proof of the violation of any of the
provisions of this chapter, or the rfgiihiiious'established by him.

that is, the Secretary of the Treasury. Then section 1971.

The l.-8«ecH shall furnish to the several masters of vessels employed by them certi-
fied copies ot the lease, which shall be presented to the Government revenue officer.

I need not read that. And then section 1972,

iQ?.°"i'^rr''"^ r^'
"* ""^'

V'."'"
'"""''ifter, alter, amend, or repeal, sections from 1960 to

l»7l, both inclusive, ol tins chaittcr.

That is to say, to turn back for one moment, section 1960 is the one
which makes it unlawful to kill any fur-seal on the islands or in the
waters adjacent thereto except in particular months: Section 1961
makes It unlawhil to kill any female seal—those are the particular sec-
tious Of imporUucc: Congress may alter or repeal those sections, a pro-
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vision which I do not myself appreciate. I should suppose it was
always in the competence of the Legislature, by a subsequent provision,

to repeal them.
Mr. Justice Harlan.—I can tell you briefly the history of those

words in our Statutes.

Sir Charles Russell.—It would be interesting, Sir, no doubt.
Mr. Justice Harlan.—Our Constitution says that no State shall pass

a law impairing the obligation of contracts, but these provisions are not
applicable to Acts of Congress, The words referred to by Counsel were
inserted to avoid any question of the Legislature divesting vested
rights. Charters frequently reserve the right to alter or amend, to pre-

vent any question being raised that subsequent legislation deprived a
party of vested rights.

Sir Charles Russell.—The next section became law on the 5th
March, 1872, and that is section 1973.

Mr. Gram.—When was section 1972 made law?
Sir Charles Russell.—That became law in 1870. By section 1973

the Secretary of the Treasury is authorized to appoint one agent and
three assistant agents; and by section 1974, also passed in 1872, they
are to receive a certain amount of pay. By section 1975 the agents are
not to be interested in any lease, and by section 1976 they are empow-
ered to administer oaths. All those sections were passed in 1872, but
they are not very material.

Now the next legislative Act is Chapter 64, on page 99 of this volume.
It became law on the 24th March 1874, and it provides that

An Act to amend the Act intituled "an Act to prevent the extermination of fnr-
bearing animals in Alaska", approved July 1st 1870, is hereby amended, so as

822 to authorize the secretary of the Treasury, and he is hereby authorized to
designate the months in which fur seals may be taken for their skins on the

Islands' of St. Paul and St. George in Alaska, and in the waters adjacent thereto,

and the number to be taken on or about each island respectively.

Now up to this time the Tribunal will perceive that two expressions
have been used. So far as regards water, which is the point in ques-
tion, in describing the extent of the application of the legislation in

the Statute of 1868, the laws relating to commerce and to navigation

—

I do not stop to observe upon the consequences of this extension of the
laws of commerce—are extended among other things over all the
mainland, islands and waters of the territory ceded. That is one
expression ; but in every subsequent enactment down to 188l>, which I
have not yet touched upon, the words are " and waters adjacent thereto".

It stands thus: "the law is to extend to the mainland, islands and
waters of the territory ceded"; and the alternative expression is

"waters adjacent thereto".
Now, in 1889, an important Act was passed ; and, before I call atten-

tion to this legislation, I ask permission for one moment, because it is

matter of interest and, I think, not without importance, to show what was
the state of opinion in America among its most distinguished and influen-

tial citizens and legislators upon this subject of public fishing rights in

waters adjoining a particular territory. I mention it here, as I always
try to do, in the order of time. We have got now to the eve of the legisla-

tion of 1889. There was then existing another dispute between Great
Britain and the United States. Of course, there is an
eastern as well as a western coast of America, and the

°**
"

'

question arose as to what were the rights of the United States to fish in

.
the waters adjoining Canadian territory, Newfoundland, and so forth;

and there was a certain amount of Motion existing between the two
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nations on the subject, and a distiii.sruislied P^iiglish Statesman, Mr.

Chamberlain, was d'esi)atclied in 18.S8 upon a paciHc mission to America.

The matter linallv resolved itself into a very small and tine point. The

jjeneral rule as to the three miles from the shore as an international

lirinciple was hardlv in (piestion; but the point arose how it was to be

applied in the case "of embayed waters. On the part of Canada, it was

clainu*<l that, where the bay ran to a considerable extent into the terri-

tory of Canada, that the Canadians should have exclusive rights even

if the mouth of the bav was more than (J miles wide, that is to say if it

was of jrreater width than it could be protected by the vis armorum—
three miles on each side. Tiiey contended for a wider application. That

was resisted by the United States; they claimed that they had the right

to ent<'r any bay which Avas wider at its mouth than six miles, and had
the right to lisli uj) to within 3 miles of the coast of that bay, following

from point to i)oint the sinuosities of the bays; and, finally, the majority

of the Senate recommended, for the settlement of the differences, that

the limits should be fixed at 10 miles; that is to say, that wher-

823 ever at the mouth of the bay the laud approached within 10 miles,

the exclusive right should be considered as belonging to the
Power owning the territory. The matter came to be discussed in

Committee, and among the intluential Members of the Committee was
one of your distinguished body; and he, with three other gentlemen,
signe<l a minority report. The signatures are those of John T. Morgan,
Eli Salisbury, Joseph E. Brown, and H. B. Payne; and their argument
was a very sensible one; they did not want this restricted limit. I am
reading from the Senate "jMiscellaneous Documents", 1st session, 50th
Congress, Volume 2, page 05. The gentlemen who formed this minor-
ity had very wisely in their minds the fact that I have mentioned, that
this great Power, the United States, has interests on both sides, west
and east; and this is the language they use in their Report:

A vast extent of the coast of the Pacific reaching to the Arctic Circle, and des-
tined to become a more iin))ortant fisliing ground than the Atlantic coasts, must be
all'ectcil by t\\v piiu(i]iles of international law which the United States shall assert
a« deliniug the limits seaward from tlie coast of our exclusive right to fish for seals
and Hca ott»rs and wiiales, and the many varieties of food fishes that swarm along
the const of lichring Sea and the Straits. We might find in that quarter a very
inconvi-nicnt a])|>Iication of the doctrine that by the law of nations the three mile
limit of the exclusive right to fishery is to follow and be measured from the sinuos-
ities of tiie coawts of the bays, creeks and harbours that exceed six miles in width at
the entrance, aiMl an eriually inconvenient application of our claim for full commer-
cial jirivilegcs in Canadian Ports for our fishermen when applied to British Columbian
tinhermcn in our Pacific Ports, which are nearer to them than to our fisheries in
Aliixka.

There is a great deal of weight, I need not say, looking to the source
from which it comes, in that statement; but I call attention to it In
view of the broad suggestion which is now propounded, that at the
very time that these statesmen were considering this matter in 1888,
the United States asserted that she had, tirst of all, under her title
from Russia, and next as inherent in her right of territorial dominion,
tlie right of stretching out its arm of authority over the whole of
Reliring Scii and t^) exclude others from the pursuit of seals and sea-
otters and whales,—and I do not see why it should stop at fur-seals or
at the many varieties of food tishes that swarm along the coast of
Behring Sea and the Straits,— I say this is very strong evidence, indeed,
that that principle of international law to which we have adverted
was a prin<iple re<'ogni/.ed by the public men of authority in the United
State's; but that what this minority was struggling against,—and in
the i)oint of view of international interests I do not complain of their
struggling against it—was a limitation in the application of principle
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on the east coast of America which might conflict with some interests

they woukl feel bound to assert or feel justified in asserting on the
other coast.

Senator Morgan. That treaty was rejected by the Senate.
Sir Charles Eussell. It was, quite true, as I am glad to be

reminded by the Senator. They took the narrow line. They were
for close and strict limitation.

824 Now, before 1 call the attention of the Tribunal to this Statute
of 1889, as to wbich I nnist make some comment, I wish to give

its history. It is not long, and if the Tribunal will turn to the original

Case of Great Britain, the history there begins on page 123. I hope I

need not remind the Tribunal of the point to which all this discussion

is tending. 1 am upon the question of seizures, and I am pointing out
that the seizures were based upon municipal legislation and upon
municipal legislation alone; and I want to demonstrate only that the
theory which is now put forward was never dreamt of until at a later

stage of the discussion some ingenious mind suggested it.

In 1889, what was the state of things, to begin with? The state of
things was this; that three years before, namely in 188G, vessels of
subjects of the Queen had been seized for fur-sealing in Behring Sea:
thaic those seizures had been repeated in 1887; that there had been no
seizures in 1888; I think that seizures were further repeated in 1889.

Now that was the state of the case; and you have seen from the dip-

lomatic correspondence up to that time what was the attitude and the
justification of the United States. I will read from the Case, p. 123.

During the fiftieth session of the House of Representatives, iu 1889, the Committee
on Marine and Fisheries was directed "to fully investigate and report upon the
nature and extent of the rights and interests of the United States in the fur-seals

and other fisheries in the Behring Sea iu Alaska, whether and to what extent the
same had heen violated, and by whom ; and what, if any, legislation is necessary
for the better protection and preservation of the same!"
The Committee reported, upholding the claim of the United States to jurisdiction

over all waters and land included iu the geographical limits stated in the Treaty of
Cession by Russia to the United States.

—

Senator Morgan.—That was a House Committee, was it not!
Sir Charles Eussell.—Yes; it is called a Committee of the House

of Eepresentatives. I need not stop to point out that that was an
assertion of territorial dominion over that area.

The Committee reported, upholding the claim of the United States to jurisdiction
over all waters and land included in the geographical limits stated in the Treaty of

Cession by Russia to the United States, and construing different Acts of Congress as
perfecting the claim of national territorial rights over the open waters of Behring
Sea everywhere within the above-mentioned limits.

The report states

:

The territory of Alaska consists of land and water. Exclusive of its lakes, rivers,

harbours, and inlets, there is a large area of marine territory which lies outside of
the three-mile limit from the shore, but is within the boundary-lines of the territory
transferred by Russia to the United States.

And the Eeport concludes thus

:

•

That the chief object of the purchase of Alaska was the acquisition of the valu-
able products of Behring Sea.

I need not point out that the fur-seal is not the only valuable product
of the Behring Sea, and that that is an assertion of territorial

825 dominion and sovereignty, which, of course, carries with it, if

well founded, the exclusive right to take the products, whatever
they are, of that Sea.

That at the date of the cession of Alaska to the United States, Russia's title to
Behring Sea was perfect and indisputed.



88 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

That bv virtue of tlic Treaty of Cession, the United St<ate8 acquired complete title

to nil tiiat portion <.f Beliring Sea situated within the limits prescribed by the Treaty.

Thf Coniinitttu' herewith report a bill making necessary amendments of the exist-

ing law relating to the^e subjects, and recommend its passage.

It then proceeds to describe the amendments, as declaring the true

intent and meaning of section 1956. That, the Tribunal will remember,

is the section wliich prohibits the killing of any otter, mink, marten,

sable, or fur seal or other fur bearing animal within the limits of Alaska

territory or in the waters thereof:

That section W^tG was intended to include and apply, and is hereby declared to

include and api)lv, to all the tcalera of liihring Sea in Alaska embraced within the

boundary lines mentioned and described in the Treaty with liitssia, dated the 30th March,

A. D. 1>^", by which the Territory of Alaska was ceded to the United States; and it

Bhall b«< the duty of the President at a tiniely season in each year to issue his Procla-

mation, and cause the same to be publishoti for one month in at least one newspaper
publi.siied at «a(h United States port of entry on the Pacitic coast, warning all per-

sons against entering said Territory and waters for the purpose of violating the pro-

visions of said section ; and he shall also cause one or more vessels of the United
States to diligently cruize said waters and arrest all persons, and seize all vessels

found to be. or to have been, engaged in any violation of the laws of the United
Stat«8 therein.

The Bill, Mr. President, did not pass the House of Eepresentatives,

but this section was added by the House as an amendment to a Bill for

the protection of the salmon fisheries of Alaska, which originated in

the Senate.
The Senate however refused to accept the amendment of the other

House, and the Bill was accordingly referred to a Conference of the
Hou.«<es, and the section, as finally modified and adopted in the Act of
the L*nd March 1889, reads as follows:

This is as it stands in the book at page 99, and it will be observed that
it did not ])a8S the legislative bodies and ultimately become law in the
terms in which it was recommended: those terms being that it should
apply '' to all the waters of Behring Sea in Alaska embraced Avithin the
boundary lines mentioned and described in the Treaty with Eussia".
The earlier statute runs thus: " The laws. . . are extended to and over
all the main-land, islabds and waters of the territory ceded to the United
States by the Treaty with Kussia"; and the section as it was actually
passed runs as follows:

That S. 1956. . . is hereby declared to include and apply to all the dominion of the
United States in the waters of Behring Sea.

Now I really liave to ask, what was the reason of the changet Was
it intended tliat the change should mean anything, or was it intended
that it should mean nothing T

Wa.s it intended to be left in a position in which, without assert-
826 ing dominion over all the waters of Behring Sea, it should yet be

HO vaguely framed that the executive authority would be entitled
to invoke an interpreUition of it as if it included all the waters of the
Behring Sea as part of the dominion belonging to Alaska territory ? In
this discussion al.so one of your Tribunal took part, and, as the Tribunal
would be prepared to exi)e(;t, a sensible part. First of all, instead of
being a 8ubsr44ntive Act dealing with this question, it is smuggled into
(If I may use the expres.sioii) an Act dealing with an entirely different
matter—an Act for the protection of the Salmon Fisheries of Alaska;
and when it came uj), Mr. Senator Morgan (I now refer to page 249 of
vol. Ill of the Appemhx to the Case of Great Britain) says:

I wish to eny just thin: Tiiat in the Heport made by the Committee the rights of
the Government of the Uuitod SUtes were not considered, and not intended to be
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considered. We only arrive at the couclnsion that the qnestion presented in the

amendment of the House is of snch a serious and important a character that the Com-
mittee on Foreign Relations wouhl not undertake at tliis time to pronounce that

kind of judgment npou it which is due to the magnitude of such a question.

Very wise words.

I desire that the Bill as it passed the Senate originally shoiild pass,

That is the Salmon Fisheries Bill.

because it protects the salmon and other tisheries in Alaska, about which there is no
disput«; but this particular question is one of very great gravity and seriousness,

and the Committee on Foreign Relations, or at least a majority of the entire Com-
mittee, did not feel warranted in undertaking to consider it at this time.

Mr. Justice Harlan.—I think those observations of Mr. Sherman
following that are important.

Sir Charles Kussell.—I will read them by all means.
Senator Morgan.—I should like to say this, that we were then in full

course of negotiations with Great Britain for the settlement of these dis-

puted questions, and it was submitted by the Committee of Foreign
Relations to the Senate that that diplomatic efl'ort should not be
obstructed by summary legislation.

Sir Charles Russell.—I think nobody can doubt the perfect wis-

dom of that view which operated upon your mind, but it did not operate
apparently upon that of the majority of the legislative body.
The point is not what individual Senators, however wise and eminent,

held in the matter, but what the Legislature has done; and that I am
DOW proceeding to consider. But in answer to Mr. Justice Harluu, I

will of course, read, Mr. Sherman's speech.

General Foster.—He was chairman of the Committee.
Sir Charles Russell.—1 am much obliged.

I intended, when the amendment was properly before us, to say to the Senate that
the Committee on Foreign Relations were of the opinion that while there was no
objection at all ti> the Senate Bill as it passed [that is the Salmon Fisheries BillJ it

being for a clear and plain purpose, the question proposed by the House in the
form of an amendment was a grave one, and had no relation to the snbject-

827 matter of the Bill, and ought not to be connected with it, had no connection
really with it, and involved serious matters of international law, perhaps, and

of public policy, and therefore it ought to be considered by itself.

I was directed by the Committee to state that the subject-matter, the merits of the
proposition proposed by the House, were not before us, and not considered by us,

and we are not at all committed for or against the proposition made by the House.
We make this Report simply because it has no connection with the Bill itself, and
it ought to be disagreed to and abandoned, and considered more carefully hereafter.

I, therefore, ask for a Committee of Conference on the disagreeing votes of the two
Houses.

Ultimately it was i)assed in the form in which it stands on page 99.

"That section 195() of the Revised Statutes of the United States is

hereby declared to include and apply to all the dominion of the United
States in the waters of Behring Sea, and it shall be the duty of the
President, at a timely season in each year, to issue his Proclamation,
and cause the same to be published."
Senator Morgan.—The word "dominion" used in that statute, I beg

leave to say. Sir Charles, is the word used in the Treaty. Of course its

signification as that statute has presented it must, in the absence of an
interpretation by the Legislature, depend on the judgment of the courts
as to what dominion included.

Sir Charles Russell.—I do not know whether the Tribunal heard
that. It is not without some consequence perhaps. The learned Sena-
tor has said that that word " dominion " as introduced in that section
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ia SO introduced because it is found in the Treaty of 18G7. I beg leave

to observe, with jrreat deference to the learned Senator, that when I

come to deal with that Treaty of 1867 it will be found that there is no

such word in it as "dominion ", that it has been changed in the trans-

lation, and that "rights of sovereignty," wliich is the expression in the

treaty, has been incorrectly interpreted in the English version into the

word " dominion."
Senator Mokgan.—I never heard that, as to the word "dominion",

there was a mistranslation of the treaty. I understand the Treaty wa-s

drawn up in English and French.

Sir Charles Russell.—I think not, sir, with great deference.

Mr. Justi(;e HaulAN.—Yes. Here it is in French on page 76.

Mr. FosTEK.—It is in English and in French. The United States

Government never makes a Treaty in a foreign language.

Senator Morgan.—The word "dominion" was used.

Sir Charles Russell.—In my judgment the point is not a material

one, but as matter of fact when I come to deal with that Treaty I will

point out the construction that is erroneously placed upon some words
in that Treaty, judged at least by the French original. I do not myself
consider that the word is one of importance. It is a mere matter of

translation.

My point upon this Statute of 18S5, of course, is that it is a piece of

ex post facto legislation, wiiich purports to extciid the operation of the
earlier Acts. It is declaratory of the meaning of those earlier

828 Acts, but it substitutes words much wider in their scope and
capable of being interpreted to mean, and I think what I have

read shows they were intended to mean, the assertion of dominion, of
territorial sovereignty, over the waters of Behring Sea within the limits

of the Treaty of cession of 18(575 therefore, the particular question to

wliich Senator Morgan has been good enough to draw my attention
would not in that connection be material.

So much for the statutes. Now still pursuing the same line to which
I am closely adhering, and demonstrating to this Tribunal that as against
British subjects the municipal law alone wasinvoked and put into opera-
tion, I have to say that there was no suggestion at any place, or at any
time, or by any person, of that w hich one would have expected, if such
a case had been in the minds of the Executive, and which must have
been put forward in the simplest form thus: We are proceeding against
your subjects for violation not of our municipal law, but merely in pur-
suance of that inherent right which we have to protect our property
and our interests, wherever that property or those interests may be inju-
riously aftected.

Now I wish to make this matter clearbeyondallpossibility of doubt;
and one therefore naturally turns to see what were the grounds upon
which those representing the United States Executive invoked the
authority of tln'ir municipal courts and claimed sentence of imprison-
ment, line and contiscatiim. For that purpose, of course, one naturally
tarns to the pleadings in the case.

Proceedings m the Alaskan Court.

The CAS^e is presented to the Court, and it must be dealt with by the
Court «/'c»/H^/»/M» alleriata ct probata. Accordingly I turn to page 65 of
Volume III of the Ajipendix to the British Case. On that page will
be found the libel

:
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In thk United States District Court, for the District of Alaska.

The Untied States, Lihellant, v. The Schooner " Thornton", her Tackle, etc.—On Libel of
Inforviatkm for being engaged in the Business of killing iPur-seal in Alaska.

transcript of record.

On the 28th day of Augusfc, 1886, was filed the following Libel of Information:

In the District Court of the United States for the District of Alaska.
August Special Term, 1886.

To the Honourable Lafayette Dawson, Judge of said District Court:

The lil)«l of information of M. 1). Ball, Attorney for the United States for the Dis-

trict of Alaska, who prosecutes on behalf of said United States, and beinj; jnosent
here in Court in his proper person, in the name and on I'elialf of the said United

States, against the schooner "Thornton", lier tackle, apparel, boats, cargo
829 and furniture, and against all persons intervening ior their interests therein,

in a cause of forfeiture, alleges and informs as follows:

That Charles A. Abbey, an othcer in the Revenue Marine Sersace of the United
States, and on special duty in the waters of the district of Alaska, heretofore, to
wit, on the 1st day of August, 1886, within the limits of Alaska territory, and in the
waters thereof, and within the civil and judicial distinct of Alaska, to wit, within
the waters of that portion of Beliring Sea belonging to the said district, on waters
navigable from the sea by vessels of 10 or more tons burden, seized the ship or ves-

sel, commonly called a schooner, the "Thornton", her tackle, ap])arol, boats, cargo,
and furniture, being the property of some person or persons to the said Attorney
unknown, as forfeited to the United States, for the following causes:
That the said vessel or schooner was found engaged in killing fur-seal within the

limits of Alaska Territory, and in the waters thereof, in violation of section 1956 of
the Revised Statutes of the United States.

And the said Attorney saith that all and singular the premises are and were true,

and within the Admiralty and maritime jurisdiction of this Court, and that by re.'i-

son thereof, and by force of the Statutes of the United States in such cases made
and provided, the afore -mentioned and described schooner or vessel, being a vessel
of over 20 tons burden, her tackle, apparel, boats, cargo, and furniture, became and
are forfeited to the use of the said United States, and that said schooner is now
Avithin the district aforesaid.
Wherefore the said Attorney prays that the usual process and monition of this

honourable Court issue in this behalf, and that all persons interested in the before-
mentioned and described schooner or vessel may be cited in general and special to
answer the premises, and all due proceedings being had, that the said schooner or
vessel, her tackle, apparel, boats, cargo, and furniture may, for the cause aforesaid,

and others appearing, be condemned by the delinite sentence and decree of this hon-
ourable Court, as forfeited to the use of the said United States, according to the
form of the Statute of the said United States in such cases made and provided.

M. D. Ball,
United States District Attorney for the District of Alaska.

That libel was amended and appears in its amended form on page 71,

at the bottom of the page. It is not amended in any matter mat(^rial

for this purpose, except so as to bring the men as persons under the
cognizance of the court. They were afterwards subjected, as you know,
to fine and imprisonment; which has also an important bearing as to

whether it was under municipal law or not that these proceedings were
founded.
Then there is a demurrer, at the bottom of page 72:

1. The said claimant by protestation, not confessing all or .any of the matters in
said ameiuled information contained to be true, (lemurs thereto and says that the
said matters in manner and form, as the same arc in the information stated and set

forth, are not sutficient in law lor the United States to Lave and maintain their said
action for the forfeiture of the i)ro))erty aforesaid.

2. The said claimant by protestation denies that this Court has jurisdiction to
determine or try the question hereby put in issue.

3. And that the said claimant is not bound in law to answer the same.
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That demurrer was overruled. I do not think I need trouble you

with it.
. /. 1 . ^T ^

Senator Morgan.—"Was there an intervention of the owner m that

case!
830 Sir Charles Russell.—Yes, of the owner or the person mter-

est<»d; I think the owner. I wish to go over all these, so that I

need not have to recur again to the pleadings in the other cases. 1 am
merely giving the ''Thornton" as a sample case in 1886. The others

were similar.

1 will now turn to page 112 of that large volume, which relates to the

later seizures.

The President.—Tour point is that the prosecution was always had
under section 11>5G?

Sir Charles Eussell.—Yes, sir. I find I ought to refer the Tri-

bunal for one moment to the beginning of the proceedings in the " Say-

ward " case, as they were similar to the later prosecutions. It is on

page 83, at the bottom of the page, vol. III.

In the District Coukt of the United States for the District of Alaska.

United States v. Geo, B. Ferry and A. Laing.—Information.

District of Alaska, ««.

Georjie R. Ferry and A. Laing: are accused by M. D. Ball, United States District

Attorney for Alaska, by this information, of the crime of killing fur seals within the
waters of Alaska Territory, connnitted as follows:
The said George R. Ferry and A. Laing on the 8th day of July, A. D. 1887, in the

District of Alaska and within the jurisdiction of this Court, to wit, in Behring's Sea,
within the waters of Alaska Territory, did kill ten fur seals, contrary to the Statutes
of the United States in such case made and provided, and against tlie peace and dig-
nity of the United States of America.
Dated at Sitka the 23rd day of July, 1887.

I need not trouble you with the pleadings, which were based upon
the same line; but I now proceed to show the grounds upon which the
judgment of condemnation of the court was invoked, and that will be
found at page 112, these being the grounds filed in the Court, and pre-
sented as the case of the United States, upon which the demand for
judgment was based. It ai)pears that we have got these proceedings
from The New- York Herald of October 18, 1887. You will see at the
bottom of page 112 a not unimportant statement. The New-York Her-
ald is an important paper published, as you know, in ]S^ew-York, and
indeed I may say in Paris also:

The Government here are in receipt of advices from Sitka, which contain the brief
which in nnderstood to have been prepared at Washington and recently filed in the
Court at .Sitka by Mr. A. K. Delauey, as counsel for the United States Government.

Therefore it wa« under high auspices.
Mr. Foster.—That is a despatch from Ottawa, published in the

Herald.
Sir C-HARi.ES lUssELL.—There is no doubt about the tact, but if

my friend intimates to me that he has anv doubt about the fact I will
pursue the evidence that .shows it.

Mr. Foster.— I am simply calling attention to the fact that the
despatch originates from Ottawa, Canada.

831 Sir Charles IUssell.—It does not matter very much where
it originates.

The President.-You mean, as a matter of fact, that the pleading
was prepared at Washington T
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Sir Charles Hussbll.—Precisely. Mr. President I would ask you
to kindly allow my friend Sir Kicliard Webster to read the whole of

this, as it is one of the few documents I shall desire to read in extenm.

Senator Morgan.—Is that a brief in the case?

Sir Charles Eussell.—Yes; it is the formal pleading filed at

Sitka on behalf of the United States.

Senator Morgan.—It is not a brief then ; it is a part of the case ?

Sir Richard Webster.—In the pleadings in those Courts both
sides file a brief in the Court itself; it is not the same thing as a brief

of counsel.

Sir Richard Webster thereupon read to the Court the following

verbatim copy of the brief:

Case.

The information in this case is hased on Section 1956 of Chapter 3 of the Revised
Statutes of the United States, which provides that "No person shall kill any otter,

mink, marten, sable or fur-seal, or other fur-bearing animal within the limits of
Alaska Territoiy or in the waters thereof."

The offence is charged to have been committed 130 miles north of the Island of
Ounalaska, and therefore in the main waters of that part of Behring's Sea ceded by
Russia to the United States by the Treaty of 1867. The defendants demur to the
information on the ground.

1. That the Court has no jurisdiction over the defendants, the alleged offence
having been committed beyond the limit of a marine league from the shores of
Alaska.

2. That the Act under which the defendants were arrested is unconstitutional in
so far as it restricts the free navigation of the Behring's Sea for tishing and sealing
purposes beyond the limits of a marine league from shore. The issue thus raised by
the demurrer presents squarely the questions:

(1) The jurisdiction of the United States over Behring's Sea.

(2) The power of Congress to legislate concerning those waters.

The argument.

The fate of the second of these propositions depends largely upon that of the first,

for if the jurisdiction and dominion of the United States as to these waters be not
sustained the restrictive Acts of Congress must fall, and if our jurisdiction shall be
sustained small question can be made as to the power of Congress to regulate fishing
and sealing within our own waters. The grave question, one important to all the
nations of the civilized world, as well as to the United States and Great Britain, is
" the dominion of Behring's Sea."

The Three Mile Limit.

Concerning the doctrine of international law establishing what is known as the
marine league belt, which extends the jurisdiction of a nation into adjacent seas
for the distance of 1 marine league, or 3 miles from its shores, and following all the
indentations and sinuosities of its coast, there is at this day no room for discussion.
It must be accepted as the settled law of nations. It is sustained by the high-

est authorities, law-writers, and jurists. It has been sanctioned by the
832 United States since the foundation of the Government. It was affirmed by

Mr. Jefferson, Secretary of Stiate, as early as 1793, and has been reaffirmed by
his successors—Mr. Pickering, in 1796; Mr. Madison, in 1807; Mr. Webster, in 1842;
Mr. Buchanan, in 1849; Mr. Seward, in 1862, 1863, and 1864; Mr. Fish, in 1875; Mr.
Evarts, in 1879 and 1881; and Mr. Bayard, in 1886. (Wheaton's International Law,
vol, I, sec. 32, pp. 100 and 109.)

Sanctioned thus by an unbroken line of precedents covering the first century of
our national existence, the United States would not abandon this doctrine if they
could; they could not if they would.

Landlocked Seas.

Well grounded as is this doctrine of the law of nations, it is no more firmly estab-
lished as a part of the international code than that other principle which gives to a
nation supremacj'', jurisdiction, dominion over its own inland waters, gulfs, bays,
and seas. If a sea is entirely enclosed by the territories of a nation, and has no other
commuiiication with the ocean than by a channel, of which that nation may tako
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possession it appears that such a sea is no less capable of being occupied and becom-

intr property than the laud, and it ought to follow the fate of the country that snr-

ronnds it 'The Me.lilerrauean in former times was absolntely inclosed within the

territories of the Romans, and that people, by rendering themselves masters of the

strait which joins it to the ocean might subject the ]Mediterranean to their Empire,

and assume the dominion over it. They did not by such proceeding injure the rights

of other nations, a particular sea being manifestly designed by nature for the use

of the countries and nations that surround it. (Vattel's Law of Nations, pp. 129

and 1.S0.) ^ ^^ . , .. .^

Chancellor Kent, in 1826 before the doctrine as to the marine league limit was as

finnlv established as it now is, says:
. , ,

"It is dirticult to draw anv precise or determined conclusion amid the variety of

opinions as to the distance a State may lawfully extend its exclusive dominion over

the seas adjoining its territories and beyond those portions of the sea which are

embraced by harbours, gulfs, bays, and estuaries, and over which its jurisdiction

unquestionably extends." (Kent, vol. I, p. 28.)

Jurisdiction of States.

It thus appears that, while in 1826 the limit of the marine belt was unsettled, the
jurii»diction of a state over its iuhind waters was unquestioned.

"In the laws of nations bays are regarded as a part of the territory of the country
when their dimensions and coutigurations are such as to show^ that the nation occu-

pying the coast also occupies the bay as ajiart of its territory." (Manning's Law of
Nations, p. 120.)

"An inland sea or lake belongs to the state in which it is territorially situated.

As illustrations, may be mentioned the inland lakes Avhose entire body is within the
United States, and the Sea of Azof.'' (Wheaton's International Law, vol. I, sec. 31.)

" h'ivers and inland lakes and seas, when contained in a particular State, are sub-
ject to the Sovereign of such State." (Idem, vol. JII, sec. 300.)

" Undoubtedly it is upon this principle of iuteniational law that our right to domin-
ion over such vast inland waters as the Great Lakes, Boston Harbor, Long Island
Sound, Delaware and Chesapeake Bays, Albemarle Sound, and the Bay of San Fran-
cisco rests. This country, in 1793, considered the whole of Delaware Bay to be
witliin our territorial jurisdiction, and it rested its claim upon these authorities,
w^hich admit that gulfs, channels, and arms of the sea belong to the people "within
whose land they are encompassed." (Kent's Com. vol. I, p. 528.)

The Doctrine Always Asserted.

It thus appears that our Government asserted this doctrine in its infancy. It was
announced by Mr. Jefferson as Secretary of State, and by the Attorney General in

1793. Mr. Pickering, Secretary of State in 1796, reaffirms it, in his"^ letter to the
833 Governor of Virginia, in the following language: "Our jurisdiction has been

fixed to extend 3 geographical miles from our shores, with the exception of
any waters or bays which are so land-locked as to be unquestionably within the
jurisdiction of the states, be their extent what they may." (Wheaton's International
Law, vol. I, sec. 32, pp. 2-100.)
Mr. Buchanan, Secretary of State to Mr. Jordan, in 1849 reiterates this rule in the

following language: "The exclusive jurisdiction of a nation extends to the ports,
harbors, bays, months of rivers, and adjacent parts of the sea enclosed bv head
lands." (Idem p. 101.)
Mr. Seward, in the Senate in 1852, substantially enunciates the same doctrine by

declaring that if we relied alone upon the old rule that only those bays whose entrance
from headland to headland do not exceed six miles are within the territorial jurisdic-
tion of the adjoining nation, our dominion to all the larger andmore important arms
of the sea on both our Atlantic and Pacific Coasts would have to be surreudered.
Our right to jurisdiction over these rests with the rule of international law which
gives a nation jurisdiction over waters embraced within its land dominion.

JBehring't Sea Inland Water.

It thus appears that from our earliest history, contemporaneously with onr accept-
ance of the principle ot the marine league belt, and supported by the same high
authorities 18 the assertion of the doctrine of our right to dominion over our inland
waters undt^r the Treaty ot 1867. and on this rule of international law we base our
claim t» jurisdiction and dominion over the waters of the Behring Sea. While it is,
no doubt, true that a nation cannot by treaty acf|uire dominion in contravention of
the law of nations, it is none the less true that, whatever title or dominion our
grantor, Russia, possessed under the law of nations at the time of the treaty of ces-
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sion in 1867, passed and now rightfully belongs to the United States. Having deter-

mined the law, we are next led to inquire as to whether Behring's Sea is an inland
water or a part of the open ocean, and what was Russia's .jurisdiction over it.

Behring's Sea is an inland water. Beginning on the eastern coast of Asia, this

body of water, formerly known as the Sea of Kamchatka, is bounded by the Penin-
sula of Kamchatka and Eastern Siberia to the Behrin,u,'8 Strait. From the American
side of this strait the waters of the Behring's Sea wash the coast of the mainland of
Alaska as far south as the Peninsula of Alaska. From the extremity of this penin-
sula, in a long, sweeping curve, the Aleutian Islands stretch in a continuous chain
almost to the shores of Kamchatka, thus encasing the sea.

Russia's Title and Dominion.

It will not be denied that at the time the United States acquired the Territory of
Alaska by the Treaty of 1867, the waters of the Behring's Sea washed only the shores

of Rus><ian territory. The territory on the Asiatic side she had possessed "since the
memory of man runnethnot to tlio contrary." ller title to the other portions of those
shores an<l her dominion over the waters of the Behring's Sea are based " on discovery
and settlement."

Possession and Supremacy.

The right of a nation to acquire new territory by discovery and possession has been
so universally recognized by the law of nations that a citation of authorities is scarcely
necessary. Upon this subject the most eminent as well as the most conservative of
authorities says : "All mankind have an eijual right to things that have not yet fallen

into the possession of any one, and those things belong to the person who tirst takes
possession of them. When, therefore, a nation tinds a country uninhabited and with-
out an owner, it may lawfully take possession of it, and after it has sufficiently made
known its will in this respect it cannot be deprived of it by another nation."
" Thus navigators going on voyages of discovery, furnished with a commission from

their Sovereign, meeting islands or other lands in a desert state, have taken
834 possession of them in the name of their nation, and this title has been usually

respected, provided it was soonfoUowed by a real possession. " " When a nation
takes possession of a country to which no prior owner can lay claim, it is considered
as acquiring the empire or sovereignty of it at the same time with the domain.

"

"The whole space over which a nation extends its government becomes the seat of
its jurisdiction and is called its territory. " (Vattel, p. 98.)

Such being the law, we are led to inquire as to on what discoveries, possessions,
and occupation Russia's right to dominion in North America is based.

Historical Sketch—1725-1867.

In 1725, under the commission of that wondrous combination of iron and energy,
Peter the Great, an expedition was organized, crossed the continent from St. Peters-

burg to Kamchatka, where a vessel was constructed, and in July 1728 sailed for

explorations to the north and east. That vessel was the "Gabriel". Her master
was Vitus Behring, a name destined to historical immortality. On the expedition
Behring crossed the Avaters bf the Sea of Kamchatka, discovered and named the
Island St. Lawrence midway between which and the Asiatic mainland our boundary-
line is laid down by the Treaty, and after passing through the straits which bear
his name returned to St. Petersburg.
In 1733 a second expedition was organized under the auspices of the Government

and the commission of Queen Anne, and with Behring, raised to the rank of Admiral,
at its head, repeated the long and dreary journey across Siberia, and in June, 1741,

sailed for new discoveries. In July of that year Behring sighted the American con-
tinent, some authorities claim at the 58th degree of north latitude, others at the 50th
degree. The latter is probably correct, as it rests on the authority of Stellar, Avho
accompanied the expedition, and Behring undoubtedly sailed as far south along the
American coast as the 45th parallel, in accordance with his instructions. But what
is more pertinent to this inquiry, he discovered several of the Aleutian Islands and
the Komanderoft" group or couplet. (J)n the larger of this couplet, which bears his

name, the hardy navigator, after shipwreck, died on the 19th of December, 1741.

Russian Discovery.

But the spirit of Russian discovery survived him, and from the starting point he
began traders, hunters, and adventurers made their way from island to island nntjl

the whole Aleutian Chain, and with it the mainland, was discovered. In 1743. 1745,

1747, and 1749 a Cossack sergeant named Bossof made four consecutive voyages from
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the inainlniid of Kainohatka to the Beliring and Copper Islands in vessels of his own
roustrnction. In 174.") a sailor named Nevidchinof, who had served under Behring,

crossed the channtd which connects the North Pacific Ocean with the Behring Sea

and discovered the islands of Attn, and Ajjatoo, the former of which now marks the

•we.Htern limit of our land dominion. In 1744 a small Russian merchant vessel reached

the island o( Atka and some of the smaller islands surrounding it.

Ten years later Glottoff, in a ship behmging to an Okotsk merchant, advanced as

far as the island of Oiinak. and subsequently discovered Ounalaska and the whole

of thiit group of the Aleutian Chain known as the Fox Islands. He made a map of

Ids explorations, which includes eight islands east of Ounalaska. In 1760 a Russian

merchant, Adreian Tolstyk, landed on the island of Adak, explored it and some of

the surrounding islands, and made a report of his discoveries to the Russian Crown.
Tiiis group was named after him, the Adreian Islands. The next year a ship belong-

ing to a Russian merchant named Hechevin made the coast of the Alaska Peninsula,

and in the autumn of 1762 Glottoff, who discovered Ounalaska and the Fox group,

reached the island of Kodiak. In 1768 two captains of the Imperial Navy, Krenitzen
and Le\ eshoff. sailed from Kamchatka in two Government vessels, and the former

passed the succeeding winter at Kodiak, and the latter at Ounalaska.

835 Twenty-five years succeeding the death of Behring the spirit of discovery
had ])lanted the Russian ensign along the entire Aleutian Chain from Behring's
Island to the mainland of the North American Continent.

After the Seals,

Possession and occupation followed the foot-steps of discovery, and settlements
and trading posts were established at the more favorable points along the line.

Expetlition stimulated by the large remunerations of the fur traffic, were constantly
iitte<l out at the ports along the shores of the Sea of Okotsk and the mouth of the
Amoor river for voyages of trade and exploration in the new country. Lieut. Elli-

ott, in his report on the seal islands, published with the 10th Census of the United
States, estimates that no fewer than 25 companies with quite a fleet of small ves-
sels were thus employed as early as 1772. Under the auspices of one of these com-
panies, Shelekoff, a merchant of Rylsk, founded the first permanent settlement on
the island of Kodiak in 1784. From this point exploring exijeditions were sent out,
one of which crossed the Strait between Kodiak and the mainland which bears
SlielekofVs name, and explored the coast of the mainland as far as Cook's Inlet, upon
the shores of which in 1786 a settlement was established.
Another pushed along the coast to Prince William Sound and Cape St. Eliaa, the

latter of which was located by Behring in 1741. In 1788 another of ShelekofFs ships
visited Prince William's Sound, discovered Yakutat Bay, and made a thorough
exploration of Cook's Inlet. In the meantime, in 1786, Gehrman Pribilof, a Mus-
covite shiji's mate, sailed from Ounalaska in a small sloop called the '*' St. George "

discovered the islands which bear his name, located in the heart of the Behring
Sea, and now far famed as the only seal rookeries in the known world.

Baranoff'a Mission.

In 1790 the Shelekoff company placed at the head of all enterprises in the new
country that restless spirit whose energy clinched Russia's dominion to her posses-
sions in North America, Alexander Harauotl". Arriving at Kodiak, he changed the
headi|uarters of the company to the harl)or of St. Paul, where the village of that
name now stands, and the next year one of his skippers passed round the extremity
of the Alaska Peninsula and along the Northwestern coast to Bristol Bay, discover-
ing Kvichak river and the Lake Llamua. and crossed the portage to the mouth of
Cook's Inlet, thus finding the safest and quickest means of communication between
8b«lekofl''H Straits and the Behring Sea.

In 1794 HarunofT established a ship yard at Resurrection Bay on Prince William
Sonnd. About this time the first missionaries of the Greek church arrived, and
Missions were established at Kodiak, Ounalaska and Spruce Island. The next year
BaranofT extended his operations and tra<ling posts to Yakutat Bay. Followingthis
wa« the consolidation of all Russian interests in North America, giving rise to the
RuMsian^-Araerican Company, which was chartered the vear that Baranoff founded
Sitka. 171K>. The j.ossessions and supremacy Russia gained under this Corporation
have been so universally acknowledged and widely understood as to scarcely need
comment. Under this Company, charter.-d bv the Crown, patronized by nobility,
ustanied by the sinews of consulidatcd capital, and led by the tireless energy of
Baranotf, now explorations and settlements inevitably foUowerL
Am early an 1806, asi«le from trading posts and Settlements along the Aleutian

Wanda, we find the Russian-American Company had estjiblished fourteen fortified
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stations from Kodiak to the Alexander Archipelago, now known as Sontbeastem
Alaska—one at Three Saints Harbour, one at St. Paul Island, one on the island of
Kodiak, one off Afognak Island, one at the entrance of Cook's Inhst, three on the
coast of the inlet, two on Prince William Sound, one at Cape St. Elias, two on
Kautat Bay, and one at New Archangel, on the Bay of Sitka.

836 Along the Coast.

After the death of Baranoflf, in 1819, his successor in charge of the affairs of the
Company, Lieutenant Yanovsky, made extensive explorations of the coast and
mainland above the Alaska Peninsula. One expedition exj)lored and ma<le a pre-
liminary survey of the coast from Bristol Bay as far as the mouth of the Kuskovim
River, discovering and locating that stream and also the Island of Nunivak, on
parallel 60th degree, in Behriug's Sea. Another pa.s.sed beyond the mouth of the
Yukon to Norton's Sound, and another entered the Nushegak River just above
Bristol Bay, pushed into the interior, and crossed the mountains and tundras into
the valley of the Kuskovim. Following these, in 1824 and 1826, were the explo-
rations and surveys of Etholin and Luedke, further north on the coast of the
mainland.
In 1824 that eminent divine of the Greek Church, Bishop Veniaminoff, visited

the coast between Bristol Bay and the Kuskovim, establishing missions, chapels,
and churches. Previous to this time, in 1815, Lieutenant Kotzebue, under the
patronage of Count Rumiantzo, had discovered and surveyed Kotzebue Sound and
the Arctic coast of America as far as Cape Lisburne. Lieutenant Tebeukof, of the
na^'y, in 1835, established missions and redoubts at St. Michael's, on the Norton
Sound, and in 1838, an expedition fitted out by him located Point Barrow. Mean-
while, expeditions had penetrated into the interior. Glazuuof ascended the Yukon
as far as Nulato, and made the first portage between that river and the Kuskovim
in 1836, while Malakof reached the same point from the redoubt established by
Veniaminoff on the Nushegak, by way of that river and the Kuskovim.
They were followed by Lieutenant Zagoskin, of the Imperial Navy, who in

1842-3 with five assistants made extensive explorations of basins of the Yukon and
Kuskovim, a voluminous journal of which is now in print.

Unbroken Possession.

This brings us to the close of the first century of Russian discoveries and occu-
pation in North America. It is needless to follow further, as the twenty-five years
intervening between 1842 and the date of the treaty of the United States are but a
continuation and repetition of Russian occupation and supremacy of this territory.

That possession was never changed or broken until it passed to the United States
under the Treaty of 1867. The archi\e8 of Russia will further show that the
Imperial Government itself not only fostered these discoveries, but from the earliest
period has asserted and exercised dominion over the North American possessions.
The discoveries of Behring in 1728-1741 were under Royal Commission. In

1766 Tolstyk, after his discoverj' of the Adreian group of the Aleutian chain, was
granted special privileges in the new possessions by an Edict of Catherine II. The
expedition of Kreutzen, of the Imperial Navy, to Ouuimak Island in 1758 was
under commission of the same Sovereign. Upon the Report of the Committee of
Commerce and the recommendation of the Governor-General of Siberia in 1768,
Shelikof was granted a credit from the Public Treasury of 200,000 roubles to carry
forward his enterprises in North America. By a Ukase of Catherine II in 1793
Missions of the Greek Church were established in the new dominion, and. a Colony
was also founded in Kodiak under Royal Edict.

The Bussian American Company.

The Charter of the Russian American Company issued in 1799 declares Russia's
dominion in the following language: " By the right of discovery in past times by
Russian navigators of the Northwestern part of America, beginning from the 55th
degree of North latitude and the chain of islands extending from Kamchatka to

America and Southward to Japan, graciously permit the Company to have the use of
all hunting grounds aud establishments now existing on the Northwestern

837 coasts of America, from the above-mentioned 55th degree to Bering Strait, and
on the same on the Aleutian Kurile Islands situated on the Northeastern Ocean."

In conclusion, the Charter enjoins : "All military and civil authorities in the al)Ove

mentioned localities not only not to prevent the company from enjoying to the fullest

extent the privileges granted but in case of need to protect them with all their

power from loss or injury, and render them, upon application of the comi>uny, all aid,

assistance and protection."

B S, PT XIII 7
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This assertntion of domiaion by Russia was reiterated in 1820, when, by an Impe-

rial Ukase, Alexander I granted the second charter to the Russian American Com-
pany, renewing its privileges for twenty years, and was again asserted in 1844 by the

granting of the third charter, which not only increased the privileges of the com-

pany, but also provided a system of colonial government for the Russian American

colonies for the twenty succeeding years.

Ilussian Ordinance of 1S21.

All these assertions of jurisdiction and dominion passed unchallenged, but in 1821

the Imperial Government had issued aii ordinance regulating traflBc in its Asiatic and
American possessions, and reserved exclusively to subjects of the Russian empire
" the transaction of commerce, the pursuit of whaling and fishing, or any other indus-

try, on the islands, in the harbors and inlets, and in general along the Northwestern
coast of America, from Behring Strait to the Slst Parallel of North Latitude, and in

the Aleutian Islands, and along the coast of Siberia and on the Kurile Islands from
Behring Strait to the Southeastern promontory of the Island of Urup—viz, as far

south as latitude 45 degrees and 50 degrees North".
This Ordinance called forth the protests of the United States and Great Britain,

and jirotracted discussions followed. A critical examination of the diplomatic cor-

re8i)ondence between the United States and Great Britain on one side and Russia
upon the other will disclose that the points in dispute in the controversy were the
assertions of Russia to exclusive jurisdiction over the Pacific Ocean, the assertion of
dominion over the coast of North America from the 55th parallel south to the 51st.

(See note of Mr. Adams, American Minister to Russia, to the Russian Minister March
1822.)
Following these discussions came the Treaty of 1824, between Russia and the

United States, and the analogous Treaty of 1825 between Russia and Great Britain.
By these Treaties Russia receded from her assertion of exclusive jurisdiction over
the Pacific Ocean, and abandoned her claim to possessions ou the coast of North
America, south of 54° 40'.

The Treaty.

The following are the Articles of the Treaty between the United States and
Russia germane to the questions involved in the case

:

Article I.

"It is agreed that in any part of the Great Ocean, commonly called the Pacific
Ocean or South Sea, the respective citizens or subjects of the High Contracting
Powers shall be ueitlier disturbed nor restrained, either in navigation or in tishi^ig,
or in the power of resorting to the coasts upon points which may not already have
been occupied for the purpose of trading with the natives saving always the restric-
tions and conditions determined by the following Articles."

Article II.

With a view of preventing the rights of navigation and of fishing exercised upon
the Great Ocean by the citizens and subjects of the High Contracting Powers from
becoming the pretext of an illicit trade, it is agreed that the citizens of the United
States Hhall not resort to any point where there is a Russian establishment without

tlie permission of the Governor or Commander, and that reciprocally the sub-
838 jects of Russia shall not resort without permission to any establishment of the

l.uitod States upon the north-west coast.

Article III.

It is, moreover, agreed that hereafter there shall not be formed by the citizens of
the Lnited States, or under authority of the said States, anv establishment upon
R^oilv .'T®?

*"'
''^^ "* America, nor in any of the islands a.ljacent to the north ofMOAO n..rth latitude, and that in the same manner there shall be none formed by the

Russia subjects, or under the authority of Russia, south of the same parallel.

Article IV.

«5jMrll:r«7f 'i?*'''"*"' ""l'':?**""^
<^^-'t 'l-'Hug a term of ten years, counting from the

? f« r . ,i-,^L r
' r'" ^""^^"'""V

tl'« «1"P*» of both Powers, or which belong to

5p^ fen « .?. «V'r t\
•'*'' " !-^-«l'<'t.vel.v. may reciprocally frequent, without any hin-&i ^ I

•
*''" "'»*^'^'"^«<^««• Ji»lf8. Ijarbors. and creeks upon the coast men-

tioiieil in the prece<hug arti.le. fur the purpose of fishing and trading with the
nativ-^ ol the country. (Wheatous Inteiliat onal Law, vol? I, pp. 2-112 )

*
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The Treaty between Russia and Great Britain contains substantially the same pro-
visions. Neither in the Treaties nor in the correspondence, is any reference made to

Russia's claim of dominion over the Bchring Sea. If in the diplomatic correspond-
ence leading up to the 'lYeaty any challenge as to the jurisdiction of Behriug Sea
had been made, why was it not settled by the Treaties! Did the High Contracting
Powers to these Treaties enter into a discussion lasting nearly two years as to one
matter and make adjustment by Treaty as to other matters f

The Convention between Russia and Great Britain aside from disposing of the
question of Russia's asserted sovereignty over the Pacific Ocean and fixing the
Southern limit of her possession on the western coast of North America, also estab-

lished the dividing line of their respective North American possessions from 54.40

north to the frozen ocean, which boundary-line is incorporated verbatim into the
Treaty of Cession of 1867 from Russia to the United States. (Treaty of 1867,

Article I.)

If differences existed as to the dominion of the Behring's Sea, why were they
not also settled, as that manifestly would be a part of the object of holding the
Convention t

Euasia's jurisdiction.

It cannot be successfully maintained that by such terras as the "Great Ocean" the
"Pacific Ocean" or the "South Sea", the High Contracting Powers referred to the
Behring's Sea. Aside from this, it is stipulated in both Treaties that the shifts, citi-

zens, and subjects of either Powers may reciprocally frequent the interior seas, gulfs,

harbours, and creeks of the other on the North American coast for a period of ten
years. The only interior sea on the North American Coast was the Behring's Sea
held by Russia. If that was a part of the "Pacific Ocean", or the "Great Ocean",
or the "South Sea", or belonged to the high seas under the law of nations, why the
term "interior sea" and why should the United States and Great Britain accept a
ten years' limit of the right of navigation, fishing, and trading in an interior sea if

they had the unconditiouiil right to frequent those waters under the law of nations?
This section of the Treaty, therefore, really concedes Russia's dominion over Beh-

ring's Sea. Chancellor Kent alludes to this subject as the "claim of Russia to sov-
ereignty over the Pacific Ocean north of the 51st degree of latitude". (Kent Vol.
l,p.28.)
A summary of results following the discussions and Conventions as to the Royal

Ordinance of 1821 is the abandonmeut by Russia of her claim to sovereignty over
the Pacific Ocean; a surrender of her claim to the North American coast south of
54 degrees 40; a settlement by Russia aud Great Britain as to the boundary-line

of their possessions in North America; agreements as to settlements upon
839 each other's territory and navigation of each other's waters, but no surrender

of Russia's Jurisdiction over the Behring's Sea.

Powers of Congress.

Upon this branch of the subject, the power of Congress, over Behring's Sea, there
seems to be little room for discussion. The power of a nation to control its own
dominions is one of the inherent elements of sovereignty.

" When a nation takes possession of certain parts of the sea, it takes possession
of the empire over them as well as of the domain on the same principles which are
advanced in treating of the land. These parts of the sea are within the jurisdiction
of the nation and a part of its territory; the Sovereign commands them; he makes
laws and may punish those who violate them; in a word, he has the same rights
there as on the land, and iu general every right which the laws of the State allow
him". (Vattel's " Law of Nations ", p. 130.)
Bv the Treaty of 1867, "the cession of territory aud dominion therein made is

declared to be free aud unencumbered by any reservations, privileges, franchises,
grants or possessions aud conveys all the rights, franchises, and privileges now
belonging to Russia in the said territory or dominion and the appurtenances thereto ".

(Treaty Article 6.)

The Constitution of tlie United States declares that all Treaties made under the
authority of the United States shall be the supreme law of the land. (Constitution
of the United States, Article 6.)

That same instrument vests in Congress "the power to make all needful rules and
regulations respecting the territory or other property belonging to the United States ".

(Constitution of the United States, Article 4 section 3.)
Manifestly, the Acts of Congress contained in chapter 3, Re\'i8ed Statutes of the

United States, "relating to the unorganized Territory of Alaska", and under whicli
the infoiuuation is brought, are embraced within these constitutional provisions.



100 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

Conclusion,

The foregoing record raay contain but a meagre idea of the indomitable energy

and perseverance displayed by the Russian people in acquiring empire in North
America, bcjiiiuiing witli discoveries of Behriug in 1728, and extending for more
than a century and a quarter, wherein they braved the perils of land and sea, over-

came a savage native population, faced ice and snow, storm and shipwreck, to found
and maintain empire on these rugged sliores. Enough has been said to disclose the
basis of Russia's right to .jurisdiction of the Beliriug's Sea under the law of nations,

viz.. original i)o8session of the Asiatic coast followed by discovery and possession

of the Aleutian chain and the shores of Alaska north, not only to Behring's Strait

but to Point Barrow and the frozen ocean, thus inclosing within its territory, as

within the embrace of a mighty giant, the islands and waters of Behring's Sea, and
w ith this the assertion aud exercise of dominion over land and sea.

Such is our understanding of the law, such is the record. Upon them the United
States are prc|tared to abide the Judgments of the Courts and the opinion of the
civilized world.

Senator Morgan.—la there any dispute about that long and histori-

cal ri'suine found in that statement?
Sir Charles Kussell.—I do not think anything which would need

criticism of it in any detail. I do not think it is historically correct in

some particulars, but I do not think they are of suflicient importance
to require notice.

Senator Morgan.—Generally it is historically correct.

Sir Charles Russell.—I should say so.

840 Mr. Phelps.—Perhaps it is only fair to my learned friends to
state that, upon any investigation we have been able to make, we

have no reason to suppose that that case was prepared by anybody
connected with the Government of the United States in Washington,
or used in that case.

It is telegraphed Irom Ottawa, and that is the first and all that we
know about it.

Sir Charles Russell.—Then I must say this is the most extraor-
dinary case of a forgery that the world has ever known.

Mr. Phelps.—I do not mean to say that it was a forgery. It was
uot used in the case, so far as we have learned.
The Tribunal here adjourned for lunch.
The l*REsiDENT.—Sir Charles, if you will continue your argument,

we are ready to hear you.
Sir Charles Russell.—Mr. President, I am not surprised, nor do

I in the lea^t complain, of the interposition of my friends at the point
at which the discussion broke off. It is a very important point indeed
to ascertain whether this is a genuine brief, and important also, although
not s() vitally important, to ascertain whether it was prepared at
Washington. But whethep it was prepared at Washington or whether
it was prepared elsewhere, it was prepared by the Counsel who were put
forward to represent the views and the contentions of the United States,
and Ui formulate the grounds of fact and of law upon which those views
were based, and by which they were to be defended.
Senator Morgan.—Are th'e names of those counsel given, Sir

Charles? ^
'

Sir Charles Russell.—Yes: Mr. A. K. Delaney; and I will only
say that it is obvious upon the face of the document itself that it was
jirepared not only by a man of considerable abilitv, but by a man who
had devoted considerable research and thought to the subject, and one,
nioret)ver, who had access to official documents and records in the
preparation of this "brief" to be laid before the Court; and certainly
It IS a very high testimony to the ability of the counsel in this rather
out of the way place, if, without instructions from Washington, and



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 101

without having the materials for this argument put at his disposition

from Washington, he was alWe to frame so exceedingly good a one.

But I hardly think he could, without authority from "head quarters",

if I must use that expression, have ventured to speak in the way he
has done of these contentions unless he was so authorised, for he con-

cludes with these words:

Such is our understandinp: of the law, snch is the record. Upon them the United
States are prepared to abide the jadgmeuts of the Courts and the opinion of the .

civilized world.

Kow I wish to put this Tribunal in full possession of how this brief

has been introduced into our Case: how it has been drawn to the
attention of the United States Counsel, and how they have

841 dealt, or rather failed to deal, with it. In the first instance it is

iutroduced into the original Case of Great Britain. You will

find it, Mr. President, at page 127.
The Counsel appearinj; for the United States Government, to.justify the seizure of

the "Anna Beck" and other vessels in 1889, filed a brief, from which the following
extracts are taken.

Now in the margin you will see that we refer to the documents from
which that is originally taken, namely the Blue Book—that is to say,

the parliamentary Blue Book of Great Britain—and also to Appendix,
vol. Ill—the large volume from which I have been reading it this

morning.
But I am now in a position t-o inform you that, we have actually in

this building, at this moment, the gentleman who forwarded that very
document to the "New York Herald". The "New York Herald", as I

have said, and as you know, is a paper of some importance. It appears
to be published in the "New York Herald", with the statement that it

is understood to have been prepared in Washington—a statement never
denied; and the gentleman is prepared to state—he will be put on any
affirmation that the Court think desirable—that he received that as the
brief prepared at Washington from the gentleman who represented the
Government of the Queen watching the proceedings, who, in his turn,

stated that he had received it from the Counsel engaged in the case; and-
therefore I think the chain of evidence is rather complete upon the point.

Senator Morgan.—You mentioned a fact. Sir Charles, that I was
not aware of before. You speak of the Counsel representing the Gov-
ernment of the Queen in these cases.

Sir Charles Russell.—He was watching the proceedings.
Senator Morgan.—In these cases?
Sir Charles Russell.—So 1 have been informed.
Senator Morgan.—In Alaska?
Sir Charles Russell.—So I have been informed. But the matter

does not stop there. I proceed to the next stage. I find this very docu-
ment referred to in another place. I must trouble the Tribunal to refer

for a moment to page 279 of vol. Ill of the Appendix to the British Case,
and you will see the document headed Appendix, No. 2

:

Extract from the Report of the Governor of Alaska for the Fiscal Year 1887. Pro-
tection of fur-seals:

In connection with these seizures, from which it seems to me no other inference
can be drawn than that our Government is determined to assert and maintain the
right of exclusive jurisdiction over all that portion of Beliring's Sea ceded to it by-

Russia, I can only reiterate that part of my last Annual Report, in which I essayed,
rather feebly I fear, not only to show the necessity of such a policy to the preserva-
tion of the seafur industry, but the wrong its abandonment would inilict upon the
very considerable number of native people who wholly or in large part depend upon
it for a livelihood, and whom, it appears to me, it is the duty of the Government to
protect.
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In vipw of tlio fact that the seizure of these vessels and their forfeiture has raised

an intornntional question of grave iTiiportance. I have tliou^ht it proper to include

witli this Ii.'i)ort a copv of the brief submitted by the Queen's Counsel in

842 tlio case of the British schoouers. tofrether with the argument of the United

States attorney and the opinion of the Court.

Honourable A. K. Delanev, Collector of Customs having been designated as special

Counsel on account of the illness and subsequent death of Colonel M. D. Ball,

United States District Attorney, represented the Government and made what I think

•will be generally conceded a "most able and forcible, if not wholly unanswerable

argument.

So that this frentleman making his Official Eeport as GoverDor of

Alaska forwards also a copy of this document, and any difficulty or

difteience that arises between my friend and myself upon the complete

authenticity and reliability of the " brief" we have cited, would of course

at once be removed by the i)roduction of the document which the Gov-
ernor of Alaska enclosed. If my friend can produce it, I think it will be
found that the two documents are, verbatim et literatim, in agreement.

Senator Morgan.—Sir Charles, 1 am not sufficiently familiar with

the proceedings of the British or Canadian Tribunals, to ascertain with-

out enquiry from you, what is meant there by the brief of "the Queen's
Counsel".

Sir Charles Eussell.—It clearly means that he -was the Counsel
representing the case of the British owners of schooners.

Senator Morgan.—That means Counsel appearing for the Govern-
ment.

Sir Charles Eussell.—'So-, it means a Counsel who is a "Queen's
Counsel", just as my friend is a "Queen's Counsel", and as I am.

Senator Morgan.—It is the description of his position in the pro-

fession ?

Sir Charles Eussell.—It is the description of the position in the
profession of the Counsel in the case of the British schooners.
Now I am going to refer to that brief. The brief in answer to the

case on the part of the United States is to be found in the same book

—

that large volume—page 100; and as I understand the procedure in
the (3ourt upon this point—I am speaking without certain knowledge
upon it, and I should therefore be glad to be corrected, but I gather
from what appears, and from other information, that the course is that
stated by my learned friend Sir Eichard Webster, namely, that the pro-
ceedings originate in a libel or summons, and that, after that, the counsel
for the Libellant files his Brief, or what we should call in Great Britain
"Statement of Claim"; that being filed, the other side files, in his turn,
his "Brief", which is the answer which the Defendant puts forward to
the Statement of Claim; and, accordingly, the Brief on behalf of the
owners of the schooners, and filed in the Court, is set out at page 100
of that large volume. I am not going to trouble the Couit to read it,

bnt I wish to sliow that the person who prepared this brief had before
him the Brief on the part of the Libellant, because he follows the various
grounds, which he takes one by one—verv much shorter—(as an answer
generally speaking is shorter than the original allegation which is

traversed)—very much shorter, but taking up all the points.
843 Senator Mougan.—1 think what you call a " Brief", we call a

" Libel" or " Information ".

Sir Charles Eusskll.—It is variously phrased, " Case", "Factum",
"Stiitementof claim", '' Declaration ". Thereare varying phrases forit.

Senator Morgan.—The proceedings on the part of the Claimant we
Bhonld term here an " Intervention", if there is an Intervention.

Sir Charles Eussell.— In this Brief (which I do not propose to
trouble the Court by reading) he proceeds to state, in the first paragraph,
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under what section the vessels in question are seized, those vessels

being the "Anna Beck", the " Dolphin", the "Grace" and the " W. P.

Sayward", deferring then to the statutes (with which I do not trouble

the Tribunal), he then refers, in the next paragraph, to the " liiglits of

Great Britain and the United States ", respectively. He next passes to

theconsiderationof" A Treaty with Russia"; nextto"Kussia's01aiins"j
next to the "Authorities quoted", dealing actually with the authorities

cited; then he deals with "Mr. Secretary Seward's views", which you
will recollect my friend read at some length; and, finally on page 102,

he sums up the matter, and gives his short answer to it very clearly,

and, as I think, also very concisely. He says:

It also appears that the United States, in claiminj? sovereignty over the Behring
Sea, is claiming something beyond the well recognized law of nations, and bases her
claim npon the pretentions of Russia which was successfully repudiated by both
Great Britain and the United States.

A Treaty is valid and binding between the parties to it, but it cannot affect others
who are not parties to it. It is an agreement between nations, and would be con-
strued by law as an agreement between individuals. Great Britain w.as no party to

it, and therefore was not bound by its terms.
It is therefore contended tbat the proceedings taken against the present defendants

are ultra vires and without jurisdiction. But in order to press the matter further, it

may be necessary to discuss the act itself under which the alleged jurisdiction is

assumed.

Thereupon he proceeds to point out, very much on the lines I have
been submitting to the Court, that there is nothing in the words of the
statutes Avhich necessarily include foreigners, and that according to

proper principles of construction they ought not to be construed as apply-
ing to foreigners outside the territorial limits. He then concludes in

these words

;

So here it is submitted thnt a decree of your Honour's Court will not give any
validity to the seizures here made, and the defendants, iu iiling their demurrer and
submitting this argument, do not thereby waive their rights, or submit to the juris-

diction of the Court.

Now finally I have to say that, as it has been so cited in the original

Case, and set out at length in the documents which form part of the
Appendix to the Case, it comes upon me a little by surprise, it is a little

remarkable, that at this late stage of the controversy this contradiction

should be suggested. I quite understand why my friends feel pinched
by it, because the position is one absolutely impossible, if not ridicu-

lous, for a great Power which has formulated its grounds of jus-

844 tification, and said : Upon these grounds I abide by the judgment
of the Court, and by the judgment of that greater Court, the

opinion of the civilized world: for it then to say: These are not the true
grounds at all; the real grounds were something entirely different from
these.

Although up to this moment the Tribunal will not have seen any trace

of the afiirmation of this simple ground, if it were present in the minds
of any of the ingenious and well learned advisers of the United States,

that all this reference to Statute law was wholly beside the question

:

We were but exercising our inherent rights of protection of property
and property interests given to us by the consent of the civilized

world—in other words, given to us by the law of nations.

Well, but let us see what was the ground upon which the judgments
proceeded.
Senator Morgan.—If both grounds had been stated in the libellant's

case there would have been no repugnance between them.
Sir Charles Russell.—Repugnance as to what!
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Senator MouCrAN.—To it beuijf stated in the libel or information that

the United States claimed a right under the laws of nations^ and also,

that it was iK)ssessed of a property right.

Sir Ciiaui.es Kussell.—You mean to say if they had said we are

complaining of a breach of the municipal Statute, and also complaining

of a breach of law of property?

Senator Mokcan.—Yes.

Sir Chaki.ks Kisskll.—Certainly there would have been a repug-

nance: I shall presently have to deal with that.

Lord llANNE.N.—I suppose you are pointing to this: If it had been

sinjply a seizure by virtue of this right of property, or protection of

l)ropeVty, there would have been no right to line.

Sir Chaiiles Eussell.—Much more than that, my Lord: but to that,

amongst other reasons. There would have been no right to tine; and
the court that would have had the right to adjudicate upon a claim of

that knid would not be sitting as a Municipal Court—a Court belonging

to Alaska in the United States,—but would be sitting as a Prize Court
representing the whole world. That is the real vital distinction; and
the distinction that my learned friend Mr. Carter in his ingenious

attempt to base the judgment, or justify the judgment, of this "Two
penny-halt penny" judge—as my friend in a moment of forgetfulness

called him—is wholly futile. He has entirely forgotten that a Munici-

pal Court, as such, does not administer International Law at all; it has
to administer the law of the State, and the law of the State only.

Senator Morgan.—That was a United States Court?
Sir Charles Kussell.—Y^es. I intended, in a moment or two, to

develope this idea, but as it is mentioned, let me just say a word upon
it in passing. I am not concerned to dispute that the Sovereign Power
at whose instance a capture is made upon the high seas may not con-

stitute a Municipal Court, pro hac vice, a Prize Court; but accord-
845 ing to its original constitution and functions it is a Municipal

Court having no cognizam^e of any law except Municipal law,
and International law so far as it enters into Municipal law, but no
further. To enable it to adjudicate as a Prize Court, it must be brought
to tlie api)rehension of the Judge that he is no longer in a United States
Court administering the municipal law—that he must shut his eyes to

Municii)al law, and that he is administering International law in the
interests of all nations. The distinction is broad, clear, unmistakable
and intelligible. But I am proceeding still on the theory that he did
not attect to act, that he was not asked to act, in any other character
than as a niunicii)al Judge construing a municipal statute, and for that
purpose of course it is necessary to examine the judgment itself. The
judgment is to be f(mnd on page 113.

Tlie PRESIDENT.—This is on your point of fact that you are arguing
all thisT

Sir CiiAKLES KussELL.—Yes.
The 1*uesii)i:nt.—1 understood that from the principles you laid

down when you began this part of your argument?
SirCiiAULEs lUssELL.—Quite so. The judgment of Mr. Justice

jndKment „
f
^^»^^ •^*>". ^-^ to be fouud at page 113 of Volume I of the

Judge i>aw»on. Ai)|)en(lix to the American Case. I will not read this
ju«lgment l)ecause it goes over the same ground as the

hiter judgment which 1 desire to have read more fully. It relates to
the seizures eJfec^ted in issii. Ho is addressing the jury, and telling
tlieni that the infornnition is preferred and liled by the District Attor-
ney, based upon an alUdavit charging the Defendants with having
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killed a certain number of seals and other fnr-bearinjf anijnnls in the

waters of Alaska, contrary to the i)rovisions of section 11)50 of the
Kevised Statutes. He theu proceeds to say that it is the duty of the
Court to instruct the jury as to the law applicable to the facts, and that

it is their duty to find the facts. Then he proceeds to say:

For the pnri)08e of aiding you in yonr deliberations, I will define to yon the west-
ern boundary line of Alaska as designated and set forth in the treaty of March 30, 1867.

He refers to that Treaty, and then he proceeds.

All the waters within the boundary set forth in this Treaty to the western end of

the Aleutian Archipelago and chain of islands are to he considered as comprised
within the waters of Alaska, and ^W the penalties prescribed by law against the
killing of fur bearing animals must therefore attach against any violation of law
within the limits before described.

If, therefore, the jury believe from the evidence that the defendants by themselves,
or in conjunction with others, did, on or about the time charged in the information
kill any otter, mink, marten, sable or fur-seal, or other fur bearing animal or animals
on the shores of Alaska, or in liehring Sea, east of the one hundred and ninety third
Segree of west longitude, the jury should find defendants guilty.

Then I skip one passage, and proceed.

The jury are further instructed, as a matter of international law, that it makes
no difference that one or both of the accused parties maj- be subjects of Great Britain.

Russia had claimed and exercised jurisdiction over all that portion of Beh-
846 ring Sea embraced within the boundary lines set forth in the Treaty, and that

claim had been tacitly recognized and acquiesced in by the other maritime
powers of the world for a long series of years prior to the Treaty of March 30th, 1867.

Then he proceeds to set out, a little more fully, the terms of that
Treaty, and then goes on to say that tliereby America acquired absolute
control and dominion over all the rivers, and so forth; and finally,

And British vessels manned by British subjects had no right to navigate the waters
before described for the purpose of killing any of the furbearing animals heretofore
designated.

Then the Jury are further instructed that on the 3rd of August the
Act of Congress of 1870 was passed, that the lease was made, and so
forth ; and then the question of fact which is left to the jury is one with
which he might have hardly troubled them, whether or not they were
engaged in sealing to the east of what has been, for brevity, called the
line of demarcation. So much for the judgment of 1880. The judg-
ment of 1887 is on page 115, and the material parts of it, at least, must
be read, and I will, tlierefore, with your permission, ask my learned
friend to read it.

Sir Richard Webster.—1 will read it shortly. It is in the case of
four ships, the "Dolphin", the "Anna Beck", the "Grace", and the
"Ada".

The libel of information in the case of the schooner "Dolphin" is similar to the
informations filed against the other schooners named, and alleges that on the 12th
day of July, 1887, the comm:indingofticer of the United States revenue cutter "Rush"
seized the schooner "Dolphin" in that portion of Behring Sea which was ceded to
the United States by Russia in the Treaty of March, 18ii7. That said schooner was
violating section 19.56 of the Revised Statutes in relation to the protection of seal life

iu the waters of Alaska. To the libel of information the Queen's counsel of British
Colnmbia tiled a demurrer, alleging that the district conrt of Alaska had no juris-
diction over the subject matter of the action, for the reason that the scliooner was
more than one marine league from the shore when seized, and that the Act of Congress
of July 27th, 1868, is unconstitutional, iu that it restricts free navigation of the Beh-
ring Sea for sealing purposes. A stipulation, signed by the Queen's counsel Mr. M. W.
T. Drake, upon the part of the British owners, and Mr. A. K. Delaney upon the part
of the United States, was filed, in which it was agreed and conceded that the masters
of the vessels named were taking fur-seals in that portion of Behring Sea which is.

claimed by the United States under the Treaty with Russia of March, 1867.
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The issue as presented involves an examination of a most pertinent and critical

question of international law. It Avill be necessary to ascertain, first, the right of

the Imperial (JoM-rnnient of Russia to the Beliring Sea anterior to the Treaty of

March, 1^7. and l<-r information upon this snbjact I am largely indebted to Mr.N.

L. .lertries for a collection and citation of authorities and historical events, and for

the want of books at my command upon this question, I am compelled to rely for

historical facts upon his carefully prepared brief. From this elaborate brief I glean

I he following facts.

Then he describes the Sea of Kamsehatka. He describes how Peter

the (ireat in the early part of the Eigliteenth Century directed the

exploring expedition ; the Court will be able to follow the dates. He
talks of the expedition of 1725, and the expedition of 1728; and
the discovery of the Island of Saint Lawrence; and the expedition

of 174i.

847 Sir Charles Russell.—Tho.^e are the events mentioned In

the brief, which we have not read in full, and which are referred

to in the order that the Judgment refers to them.

Sir Richard Webster.—The vessels were the " St. Paul " and the
" St. Peter"; and, on the 18th of July 1741, Behring first saw the Con-
fluent of America. And he describes Behring's visit.

The enterprising spirit of Russian merchants and traders even in Siberia was
awakened by the accounts given of the industries that might be created.

The President.—That brief was the practical foundation of both
judgments of 1886 and 1887, was it not?

Sir Richard Webster.—Yes. At page 117 he refers to the Ukase
of the 27th December, 1799, and then reads from Mr. Chief Justice
Marshall's judgment in Johnson r. Mcintosh

:

On the discovery of this immense continent the great nations of Europe were eager
to appropriate to themselves so much of it as they could acquire.

Then he refers to Chancellor Kent.

All that can be reasonably asserted is that the dominion of the sovereign of the
shore over the contiguous sea extends as far as is requisite for his safety, and for
some lawful end.

And then he refers to Vattel, and then, at the top of page 118, he
proceeds.

The Queen's counsel lays much stress in his argument uppn the fact that both the
United States and Great Britain treated with Russia (the United States in lb24, and
Great Britain in 182.5) in relation to the free use of the waters in Behring Sea, and it

is claimed that by these Treaties the sea was thrown open as the common property
of mankind. But an*xamination of these Treaties and the objects in view by the
three great Powers fails to warrant the conclusicm reached in the argument. The
Krincij.al parts of the Treaty between the United States and Russia, the treaty
Btwe«n Great Britain and Russia being similar, are thus set forth by Professor

Whartcm;

And he reads Articles 1, 2, 3, 4, and 5 of the Treaty of 1824. And
at the bott*)m of the page he continues:

Nations, like individuals, have the right of contracts, and their treaties are sub-
iect to the same rules of interpretation and of morality which govern in municipal

"Estopped" in law is a term, the etymology of which implies the preclusion of a
person from asserting a fact by previous conduct, inconsistent therewith, on his own
part or on the part «.f those under whom he claims. It is in lawa prohibition which
denies a man the right of all.ging or denying a fact in which he has with a full
knowledge long acqnieHced. Aj.plying this rule the conclusion can not be escaped
that m consequence of the ar(,ni.sre.ue of Great Britain in the claim, jurisdicton,

*2'iu
-?'"'"" of Kussia to what is now known as Behring Sea since the expiration

of the lYeaty of Russia an<l (Jreat !?ritain in 182;",. which was to exist ten years. Great
Britain and her Dominion (;overnnient, of which Britis^h Columbia is a part, are
estopped from any claim of right or privilege of taking fur bearing animals in Behring
Sea, eaat of the hue mentioned as our western boundary in the Treaty.
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848 Then lie mentiona the western boundary, which is the line on
the map, and then proceeds at the bottom

:

The courts have the same right.and power, when called upon to interpret a public

Treaty, to derive aid from contemporaneous interpretation, and by ascertainiii;; the
intention of those whose duty it is, under the Constitution, to make Treaties, as they
have in the interpretation of any other law. What then was the object in purchas-
ing Alaska T Manifestly to extend our Northwest bonudary line so as to inclnde the
whole group of the Aleutian Islauds.

Then he refers to Senator Sumner's speech, and then:

Subdivision 2 of section 2 of the Constitution in deflning the powers of the Presi-

dent says.

He shall have power, by and with the advice and consent of the Senate, to make
Treaties, provided two-thirds of the Senators present concur.

Then:

Jndge Story, in considering this clause of the Constitution, says: It will be
observed from this that the power to make treaties is by the Constitution general,
and, of course, it embraces all sorts of treaties for peace or war, for commerce or
territory.

Then:

It is argued that this question belongs to the political department of the Govern-
ment, and that it should be there adjusted, but this position is, I think, wholly
uuteuable, at least at this stage of the controversy.

Then the learned Jndge cites Story on the question of making
Treaties ; and then I had better read at the bottom of page 120.

Congress recognized the right of the United States to the whole of the new acqui-
sition by appropriating $7,200,000 to pay for the new territory, and on the 27th day
of July, 1868, extended the laws of the United States relating to customs, commerce,
and navigation over all the mainland, islands and waters of the territory ceded to
the United States by the Emperor of Russia. [See Revised Statutes, sec. 1954.]
Showing unmistakably the understanding of the Government at the time as to

what had been acquired, and that our boundary line was located at the onehnndred
and ninety third degree of west longitude. The longitude of a place is the arc of
the equator intercejited between the Meridian passing through that place and some
assumed meridian to which all others are referred. Different nations have adojited
different meridians. The English reckon from the Royal Observatory at Greenwich

;

the French from the Imperial Observatory at Paris, and the Germans from the Observ-
atory at Berlin, or from the island of Ferro. In the United States we sometimes
reckon longitude from Washington, and sometimes from Greenwich. Bat in estab-
lishing the wasteru boundary line of Alaska the reckoning of longitude was from
Greenwich, which reaches the line dividing the Continents of Asia and North America.
The purchase of Alaska was unquestionably made with a view to the revenues to

be derived from the taking of fur-seal in the waters of Behring Sea, and especially
on the Islands of St. Paul and St. George, both of which were, by Act of Congress of
March 3rd, 1869, made "a 8))ecial reservation for Government purposes".

Secretary Seward was a skilled diplomat, a learned man in statecraft, and he evi-
dently foresaw the income to be derived by the Government from the seal industry

on and adjacent to those islands. Hence, in the negotiation he insisted upon,
849 and Russia conceded, that our boundary line should be extended to the meridian

named in the Treaty. The industry and consequent revenues would be hope-
less without the residuary power of the United States to protect and regulate the
taking of fur-bearing animals in that part of our domain. The effort of the United
States to seize and drive out the illicit piratical craft that have been navigating
those waters for years, indiscriminately slaughtering fur-bearing animals, the con-
tinuation of which can but result iu the wanton destrnction of the rookeries, the most
valuable in the world, is a legitimate exercise of the powers of sovereignty under
the law of nations, with which no nation can lawfully interfere.
The question of the constitutionality of the Act of Congress of July 27th 1868

(Revised Statutes, page 343), scarcely deserves notice, since it has been sustained by
this court.
The conclusion I have reached is that the demurrer must be overruled, and it is

so ordered; and that judgment of forfeiture to tho United States be entered against
each of the vessels separately, together with their tackle, apparel, furniture and
cargoes, saving to the masters and mates their private property, such as nautical
instruments and the like.
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Rir CiiAKLES KrssELL.—I think there can be little doubt, at least I

submit there eaii be little donbt, tliat I am now wairaiited in assuming

that the Tribunal, having followed this argument, cannot fail to have

arrive<l at this clear conelnsion: that these vessels were seized for a

supposed breach of a nuinicipal Statute, that the men were imprisoned

by the jnilgment of the Court, and that the contiscation of the vessels

seize<l was'^part of the penalty attached by the municipal law for this

breach.
Now, I have a word to say, before I ask the Court's permission to sum

up the general conclusions, about the character of the Court itself. It is

a mnnicipal Court administering the mnnicipal law, part of which munic-

il)al law nndonbtedly is, as far as it enters into municipal questions,

international law. l>nt a Prize Court is a distinct Court, with distinct

fnnctions ; not acting upon municipal law but shutting its eyes to munici-

pal law altogether as such ; deriving its authority, no doubt, from the

ai)pointment of the Sovereign Power that has caused the marine capture
to be effected, but although deriving its autliorityfrom that

bet wc'.n ^^'vt\zI creation, from the moment that it has created it it ceases

ui.T.'arouru^"^^ be a municipal Court. 1 should have thought these
""'

"

things were almost elementary in the subject, but as my
learned friend, Mr. Carter, did not appear even to think it necessary to

consider what mnst be the character of an international Court if its

decree is to be regarded as a judgment of an international Court, I must
call the attention of the Court brietiy to some anthority upon the subject.

1 cite the work well-known in England and, I think, not unknown in

Ameiica, Manning's ''Commentaries on the Law of Nations"; and-the
edition from which I cite is the one publi.^hed in 1875 by Mr. Sheldon
Amos, himself a writer of distinction, a member of the Bar and Pro-
fessor of Jurisprudence at University College, and Lecturer on Inter-
national Law to the Council of Legal Education of the Inns of Court
in London ; and on page 472 he says

:

Questions of maritime capture are adjudged by Courts specially constitnted for
that jtiiritose. The form of these Courts is ditterent in different countries, but in all

th«'y are distinct from the municipal tribunals of the country and are commis-
850 fiioncd to decide according to the law of nations, including* the engagements

of treaties where any such exist.

I need not stop to point out that, as between two countries who have
entered into a treaty which gives to the two Powers, parties to the treaty,
rights, among others it may be rights of capture, those treaties consti-
tute as between those Powers, and as binding upon them, a portion of
international law. Ordinarily speaking, Prize Courts have to deal with
a state of belligerency; as, for instance, where, in the struggle for mas-
tery, one Power seeks to obtain i)ossession of the property and the
resources of another, or where one Power seeks to get hold of contra-
band of war, which, if obtained by its opponent, would be of importance
to that opponent in the tight: or, again, questions of seizure for running
a bNwkade—qnestions, which would arise when the ship was bronght
into the Prize Court, whether the blockade was effective, questions
whetlicr the blockade had been properly notified, and other questions
of that des<Tiption. Ordinarily, therefore. Prize Courts have to do with
a state ot belligerency, not exdusivelv, but the main exception—I will
not undertake to say the sole exception, though I know no other—is
cases of capture, where qimsi belligerent rights are exercised or exer-
cisable under treaty as between particular Powers; thus, for instance,
assuining there is a Slave Trade Treaty between the LTnited States of
America and Great Britain by which rights of search are conceded to
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the respective Powers, aod the rijfht of seizure of vessels engaged in

carrying on that trade, a seizure efiected by one or other of the Powers
brought into a Prize court, the question in that case wouhl not be
whether, according to the general international law, the seizure was
justifiable and confiscation ought to follow, but whether by interna-

tional law, plus the provisions of this treaty, the i)articular proi)erty

had or had not been justifiably captured.

Mr. Justice Harlan.—It may assist you in your argument. Sir

Charles, for me to suggest that this Court in Alaska has jurisdiction

which is defined by an Act of Congress, as it exercises only such juris-

diction as the Act creating it authorizes.

Sir Charles Bussell.—That is my point. I am obliged to you,

Mr. Justice Harlan, for mentioning it.

Lord Hannen.—Have you got the Act?
Sir Charles Russell.—I have not, but my learned friends can place

it at our disposition.

Mr. Phelps.—They have prize jurisdiction under the general judi-

ciary Act.
Sir Charles Russell.—I should like to see it.

Mr. Phelps.—We will bring it in.

Sir Charles Russell.—I began, early in my observations, by saying
I did not stop to consider the question whether or not a municipal Court
might or might not be constituted a Prize Court. My jwint here is that

it was not invoked as a Prize Court; that no proceedings of any
851 kind which bear the faintest resemblance to proceedings in a prize

suit were instituted. It cannot be at one and the same time per-

forming the functions of a municipal Court and of an international

Court. The two positions are repugnant and inconsistent the one with
the other. In the one, the judge is administering the municipal law,

and in the other he shuts his eyes to the municipal law and administers
international law and international law alone.

Senator Morgan.—You say that you could not embrace both grounds
of forfeiture in the same Information.

Sir Charles Russell.—Unquestionably that is my contention.
That is made clear if the Tribunal will bear with me a little longer, in

the same book, at page 479, where the point is further discussed.

For the history and trne limits of the jurisdiction of the Enfjlish High Court of
Admiralty in prize cases, see Lord Mansfield's .jiulgnieu t in Undo v. llodney and another,

cited in a note to Le Caux v. Eden, Douglas' Kejiorts, volume II, page 594. His lord-
Bhip distinguishes the functions of the judge of the court under his general com-
mission and those under a special commission issued only in time of war. This
distinction gives rise to the two aspects of the Court of Admiralty, that of an
"instance" court and that of a " prize" court.

You will recollect I called attention yesterday to the language in rela-

tion to this particular Court which pointed to it being regarded as an
** Instance" Court and a Court of original jurisdiction.

"The manner of proceeding", says Lord Mansfield, "is totally different. The
whole system of litigation and jurisdiction in the prize court is peculiar to itself;

it is no more like the Court of Admiralty than it is to any court in Westminster
Hall." By the Naval Prize Act of 1864, which recited that it was exi)edient to " enact
permanently, with amendments, snch provisions concerning naval prize and matters
connected therewith as have heretofore been usually passed at the beginning of a
war" the High Court of Admiralty has jurisdiction given it throughout Her Maj-
esty's dominions as a prize court, and an appeal is given to the Judicial Committee
of the Privy Council.

I point out that that is very much like the case my learned friend

suggests; that this is a Court which has power to act as a Prize Court
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under the Act of Congress, because under the Naval Prize Act of 1864

there is given to the Court of Admirality powers to act as a Trize

Court. Now he proceeds.

The true fmictioiis of a prize court are curtly expressed by Lord Mansfield in the

course of the ju<!>,'inent above reierred to. " The eud of a prize Court is, to sus-

pend the property till oondeniuation ; to punish every sort of misbehaviour in the

captives: to restore instantly, relis levati» (as the books express it, and as I have

ofU-n heard Dr. Paul quote), if, upon the most sumraary examination, there don't

appear sutlici.-nt ground; to condemn finally, if the goods really are prize, against

everybody, giviiij,' everybody a fair opportunity of being heard. A captor may and

must force every i)crsou interested may force him to proceed to coudemu without

delay".

And Lord Stowell says:

It is to be recollected that this is a court of the Law of Nations, though sitting

here under the authority of the King of Great Britain. It belongs to other nations

as well as to our own ; and what foreigners have a right to demand from it is

852 the administration of the Law of Nations, simply and exclusively of the intro-

duction of principles borrowed from our own municipal jurispnulence, to

which it is well known they have at all times expressed no inconsiderable reluctance.

Let me repeat those words

:

And what foreigners have a right to demand from it is the administration of the

Law of Nations, simply and exclusively of the introduction of principles borrowed
from our own municipal jurisprudence:

Tlien

:

In forming my judgment, I trust that it has not for a moment escaped my anxione rec-

ollection what it is that the duty of my station calls from me, namely, not to deliver

occasional and shifting opinions to serve present purposes of particular natiouiil

interests, but to administer with indifference that justice which the Law of Nations
holds out without distinction to independent States, some happening to be neutral
and some belligerent; the seat of judicial authority is indeed locally here, in the
belligerent country, according to the known law and practice of nations; bat the
law itself has no locality.

Now, I have further to point out that it is imiwssible—even if it had
been before the learned Judge it would have been impossible—for him
upon the grounds now advanced to have entered upon the question in

any other light than that in which he did enter upon it, namely, the con-
struction of this municipal Statute. Why? It is now said—and let

there be no doubt about the clearness of my enunciation of what is

now said—that the right of the United States is based upon the fact
of property in seals; proi)erty in, and industry founded upon, seals;

that that property right or interest carries with it further the right to
do whatever in thejudgment of the nation is reasonably necessary any-
where—everywhere—to protect tliat property and that property right.
That is the allegation. Let me point out that nowhere was that ever sug-
gested until the parties were preparing to come here to put this case
before you ; that their case has been from the first based upon a right
restricted in a defined and local area. They say that this Statute is the
equivalent of an international regulation for the protection of their
own riglit«. It cannot be so treated. If it is a right that is incident
to proi»erty, it must follow proi)erty wherever property is: but this
international regulation embodied under this municipal Statute applies
to a defined area, the part of the Behriug Sea east of the line of
demarcation.

I sum up therefore the whole of my argument on this point by invit-
ing this Tribunal to find, first, the fact of these seizures; next, the fact
that they were seized by tiie authority of the United States; next, that
they were seized jbr bieach of a nmnicii)al Act, and lor that cause
oulyj uext that the judgment was claimed, and the judgment was
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based, upon a breach of that municipal Statute only, and that that

municipal Statute purported to prevail and to be eflective in a defined

area.

If these facts are found (and I have already undertaken to formulate
them in a more precise way and to put them in writing^ for the Tribunal)

the conclusions are inevitable that these seizures were unwarranted:
that they were an attack upon the equality of Great Britain on

853 the high seas : that they were unwarranted by the law of nations,

the ships of Great Britain on the high seas being part of the
territory of Great Britain: and that an offence has been thereby com-
mitted against international law, and against the sovereignty of the
Queen, for which we are entitled to demand adequate and just

compensation.
Let me guard against a possible misapprehension. The Tribunal

will understand that so far I am arguing upon the question, Were these
measures justifiable or not. My argument has tended to show that
they were not justifiable on the grounds that were then advanced.
My argument has further tended to show that even if there were such
a right in respect of property—such a right of protection as is now
advanced—that that right cannot be invoked in justification of these
seizures. The conduct of the United States, the whole tenour of their

proceediogs, prevents them from being entitled to raise any such ques-
tion as a justification for such seizure.

But I wish the Court to understand that I do not thereby mean to

say that they are shut out from the discussion or the claim of that
right. When I come to the larger, the general question,—I have been
confining myself, of course, to the question of seizure, as I hope the
Tribunal understands,—when I come to the question in its proper order,

I will discuss whether any such right exists, and what will be the
sanction which by international law, if it existed, could be brought
into use in support of that right.

Senator Morgan.—1 believe. Sir Charles, you do not claim that the
United States is estopped by that decision from going fully into the
question.

Sir Charles Eussell.—No; that is exactly what I want to convey.
I say as regards the question of the justification for those seizures, the
United States are not estopped from raising the general question which
the Tribunal has to decide.

Senator Morgan.—Then why are they estopped on the question of

seizure, if you did not take an appeal ?

Sir Charles Kussell.—Because thej^ did not profess to act accord-
ing to international law; because they did not act according to inter-

national law; because the Court was not an international Court;
because it did not profess to be an international Court; because the
case of the United States was put on a different ground, and the Judge
acted on a different ground. But I do not suggest that they are
estopped from arguing the general question when it comes in the order
of these questions which the Tribunal has to decide.

The President.—I suppose you admit that in case the seizures were
to be authorized or could be authorized, in your opinion, by other
grounds than those indicated in the Judgment, you would not consider
that we should be bound to declare the United States answerable?

Sir Charles Eussell.—I certainly do. Sir. As regards the seizures

which have actually taken place I contend that the United Stiites

854 must rely upon the case they have themselves presented, and
which they have themselves made the basis of the Judgment

they invoked from the Court.



112 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

Senator Morgan.—If there was an error in the Judgment of the

Court, v«»u ha<l vour right of ai)peal to correct it.

Sir CiiARLKs KrssELL.—Except that, as a matter of fact, there was

no right of appeal.

Senator Morgan.—None!
Sir Charlks Kissell.—Xo. If that be questioned, I can refer to

the fact. We gave notice of ai^poal. and it turned out that the judicial

arrangements were in a somewhat rude state in Alaska, and there was

no Court to whicli it could be had at that time.

Senator M()K<fan—The case was not beyond the power of prohibition.

Sir C^iiARLES Kussell.—Xow you are touching upon a thorny sub-

ject, on which men may well difl'er. I can only say it was thought by
those advising the Government of Her ]\Iajesty, or the Canadian Gov-

ernment, that it was worth trying if there could be a prohibition. But
Mr. .lust ice Harlan was of a difterent opinion.

Mr. Justice Harlan.—In one of those cases, the appeal taken by the

vessel—I think so, but the book will show—was dismissed by the

pelagic sealers themselves.

Sir Charles Russell.—On the ground, as I am informed, and as

the papers show, that though they gave notice of appeal, it turned out,

owing to the imperfection of judicial arrangements then existing—they

have been set right since—there was no Court to go to.

Mr. Justice Harlan.—Perliaps not the imperfection of judicial

arrangements, but the want of proper preparation of the case for an
appeal under the Statute.

Sir Charles Eussell.—I think not, with deference.

Mr. Justice Harlan.—Well, I may be wrong.
Sir Charles Russell.—At all events, if that is a matter that presses

on the mind of the Court, I will take care to come furnished with
the exact facts, but I think it is not important. It is not a case, as the
nuMubers of the Court will recognize, of litigation as between subjects,

and where the judgment of a Court may work a grievous wrong, which
may give rise to the need for diplomatic intervention; in which case it

is a diplomatic rule that all modes of possible redress furnished by the
judicature of the country should be pursued before diplomacy will

intervene. That is a clear rule, but it has never been held to apply to

an Act of State, where the contention was, on one side, that the State
was acting, or the authority of the State was being invoked, to bind
another State outside the limitations of law. My learned friends have
not made that point, and it is so bad a point that I do not expect it

will be made.

EXAMINATION OF THE FIRST FOUR QUESTIONS OF ART. VI.

I come next—and I am very glad to feel I am making some little

progress, not as much as 1 could wish—to the questions 1, 2, 3
855 and 4 in Article VI, upon Avhich the Tribunal will remember that

whatever i>osition hi argument is taken by the learned counsel
oil one side or the other as to suggesting a greater or le-ss relative
importance to tliose (piestions, yet that course does not affect the duty
of this Tribnnal, the obligation, I may respectlully say, of this Tri-
bunal, to «iecid«' yi\um tht-ir meaning; because Article'VI requires " that
the award of the Arbitrators shall embrace a distinct decision upon
each of the said five points".

I group those four questions together for an obvious reason of con-
venience. They naturally hang together. The first deals with the



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 113

question of Russia's assertions of right; the next deals with the ques-

tion of Great Britain's recognition of, concession of, those rights; tlie

third deals with the question of whether the Behring Sea was included

in the phrase "Pacific Ocean" in the Treaty of 1825; and the fourth

deals with the transmission by cession of whatever rights Russia had
to the United States.

They naturally, tlierefore, hang together. The first comment I have
to make, Mr. President, is this: In view of the present state of this

controversy, it must strike you as odd why these questions have been
formulated at all; why you should be troubled with the decision of

questions which the learned counsel for the United States tell us have
no real importance or value at all. Why do I say that? Because they
tell us that it does not matter what rights Russia exercised or what
riglits were conceded to Russia by Great Britain; the right they are
standing upon is a right which they have inherent in their territorial

dominion; attached to their rights of property interest in the fur-seals

or in the industry founded upon the fur-seals; dependent upon no prior
action, controlled by no jirior action, but simply a right inlierent.

But I.have first to ask the Tribunal to determine whether that is the
question of right at all; it obviously is not one which is referred to in

the first of these questions. We are told by my learned friends now,
that Russia was not exercising general rights of jurisdiction and sov-

ereingty, but was only protecting by regulations her industry and her
property rights. But that is not the question which is raised, and that
was not the true character of the claim of Russia at all. Let me just
examine that case, for it is necessary in order that the Tribunal should
give the correct answer. What is the question? The question is,

What exclusive jurisdiction in the sea now known as the Behring Sea,
and what exclusive rights in the seal fisheries therein Russia asserted
and exercised. It is clear, for the reason that I have given, that it

cannot be a right in respect of property or property interest which is

adverted to, because, as I have more than once pointed out, such a
right in relation to property or property interest as is claimed is not a
right which has any legal circumscription at all. It is a right which
exists wherever the property is. It is the right of defence of the
possession of property against any man who attacks that property
wherever that property is, and wherever, therefore, it needs to be

defended.
856 That, therefore, is not the kind of right referred to as the

" exclusive jurisdiction" of the United States. What then does
it mean ? It means. What sovereign authority, exclusive of all other
Powers, and in a defined and definite area, was exercised by Russia.
In other words, what sovereign authority, exclusive of all other

Powers was exercised by Russia in the Behring Sea? That is the
character of the question contemplated and put in question one, the
first question of Article VI. Exclusive jurisdiction in the Behring Sea

:

Territorial sovereignty which brooked no rival in that sea. Exclusive
in the same sense that there is exclusive territorial dominion on the
land. And I must refer to some documents which have not yet, I

think, been adverted to, as showing that that was what was meant
when this case was originally presented by the United States. I do
not know whether any of you gentlemen have ever compared this

original Case of the United States as regards the questions put, and
the space devoted to the consideration of those questions relatively

)mpared with the space they have assumed in the Avritten argument

B S, PT XIII 8



114 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

of counsel, and in the oral argument of counsel. Let me ask your atten-

tion to the matter. The whole of this Case on the part of the United

States up to page 84 is conversant with what may be called their

claim of title, and that claim of title is based wholly upon the rights

exercised bv Russia ad they allege, recognized and conceded by Great

Britain as they allege; and to which rights, so recognized and con-

ceded, they in 18G7 succeeded by the treaty of that year. It is only

at page So I pray your attention to this, for it is important—that we
find any reference to the claim which now takes so prominent a part in

the discussion of the question. After having elaborated the Russian

part of their Case, on page 85 is a paragraph which begins thus:

But in determining what right of protection or property this Government has in

the fur-se;ils frequenting the islands of the United States in Behring Sea when such

seals are fmnd outside of the ordinary three-mile limit, it is not compelled, neither

iloes it intend, to rest its case altoijether upon the jurisdiction over Behring Sea

established or exercised by Russia prior and up to the time of the cession of Alaska.

It assert* that, quit« independently of this jurisdiction, it has a right of protection

and property in the fur-seals frequenting the Probilof Islands when found outside

the ordinary three-mile limit.

And here is the whole argument in support of that right, that novel

right, as I think it is admitted to be:

And it bases this right upon the established principles of the common and the
civil law, upon the practice of nations, upon the laws of natural history, and upon
the common interests of mankind.

I have here read every word of the argument in this Case of the
United States in support of this claim of protection and property,

which is now the great portion of their argument.
Mr. Foster.—The next paragraph will throw a little light upon it.

Sir Charles Russell.—Oh, of course they go on to justify

857 that by the details of seal iife; I am perfectly aware of that. I

am talking of argument, Mr. Foster. That interruption is need-
less. I read the next paragraph:

In order that this claim of right of protection and property may be clearly pre-
sented, it will be necessary to enter in some detail upon an examination of fur-seal
life at the Pribilof Islands and elsewhere, and of the various interests associated
with it.

I am dealing with the argument, and not with the statement of facts.

I have said from the beginning, and I shall not recede from it, that so
far as the decision of the question of property in these animals, free
swimming animals in the sea, breeding upon those islands, and spend-
ing a considerable part of their life there, is concerned, it depends in
our view upon facts that are not in dispute at all. I am dealing with
their argument, and here it is. They base this claim "upon the prin-
ciples of common and civil law, upon'the practice of nations, upon the
laws of natural history, and upon the common interests of mankind."
The forged trans- I^"t it docs uot rcst there. According to the informa-

IS^Oeute^"*' ^^^^} wl"ch they then had, and which they believed was
reliable information, they had got a most valuable body

of testimony for the purpose of establishing that Russia had made these
claims, and that the concession of these claims had been recognized by
Great Britain; that Russia had asserted these and had acted upon the
assertion without contradiction by Great Britain; and to show that
that is so I am led to call attention to the performance of that very
astute, but unscrui)ulous artist, Mr. Ivan Petroft". Will the Court
favor me by turning to page 41 of the United States Case? I do not
know whether that has been done for you which 1 have had done for

i-i
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me, but wliich if done will enable the Tribunal to see at a glance how
completely and absolutely the United States have changed front upon
this question since the discovery of these forgeries upon which they
had based their great case of derivative title from Eussia. Cut out
these forgeries, and you have no reference to the fur-seals, no asser-

tions by Russia in respect to the waters of the Behring Sea, no acts of

interference asserted or suggested by Russia inj^hat sea at all.

Now let me just justify this, although it may take a little time, I am
afraid.

On page 41 you will see what purports to be a quotation from the
Board of Administration of the Russian-American Company, beginning
with the words: "With this precious Act in your hand." Every word
of that from those words: "With this precious Act", to the end of the
page, is a forgery, an interpolation ; and Mr. Ivan Petroff understood
very well what he was about, because he makes this Ukase of 1821
s] eak in this language—this is the concluding sentence:

We can now stand upon our riirhts, and drive from our waters and ports the
intruders who threaten to neutralize the benefits and gifts most graciously bestowed
upon our Company by His Imperial Majesty.

858 Turning to the next page you will find a letter from the Board
to the Chief Managers of the Colonies beginning "As to fur-

seals", down to the word "future" at the end of that paragraph—it is

all a forgery

:

As to fur-seals, however, since our Gracious Sovereign has been pleased to strengthen
our claims of jurisdiction and exclusive rights in these waters with his strong hand,
we can well afford to reduce the number of seals killed annually, and to patiently
await the natural increase resulting therefrom, which will yield as an abundant
harvest in the future.

A complete interpolation ; not a reference—I speak subject to correc-

tion, but I believe I am right—not a reference in any one document to

fur seals at all. In point of fact we know from the Report of the Com-
mittee of the House of Representatives of the United States in 1876,
which I referred to before, that in the Russian time the existence of
the fur-seal was considered a matter of very little importance; and it

is stated in that Committee's Report that it had yielded no profit, or no
considerable profit at all, during the time of the Russian Government.
Then again on the next page, 43, the Tribunal will observe about the

bottom of the page, the words, "and on the islands and waters situated
between them"—also a forgery; and a little further down the words,
"The coast of Kamchatka, the Kurile Islands and the intervening
waters"—also a forgery: an interpolation, for the purpose of building
up the case, which he thought was the case—and was justified in think-
ing was the case—which the United States were making. He lends
himself to the series of forgeries to build up that case.

Then take the text, which is very remarkable, on page 44. You will

observe at the top of the page, the third line, the words, "And the
intervening waters (Behring Sea)". Every one of those words is a
forgery—interpolated. The original reads thus

:

The other ship, however, (sailing from Petropavlovsk), having examined the east-
ern coast of the Kamchatka peninsula up to 62° of northern latitude, and the west
coast of America from this latitude to the island of Uualaska, should proceed to
Kadiak and from there to Sitka for the winter.

But this ingenious gentleman makes it read:

From this latitude to the Island of Ounalaska and the intervening waters (Behring
Sea) should proceed to Eodiak.
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Lord Hannen.—Is that a part of the forgery, "Behring Sea".

Sir CuAKLES KussELL.—Yes ; from the word "aud" to the word
**8ea'' iuchisive.

I am most anxious that the Tribunal should realize that if these for-

geries are cut out of this ease of Eussia's assertion and of British con-

cession, there is nothing left: that the whole question resolves itself

into the action of the Powers, the United States of America and Great

Britain, the assertion in the Ukase of 1821, and upon the consequences

of the subsequent cession.

850 Then as to the next quotation on the same page, 44: it stands

in tlie original thus:

The object of the cruising of two of our armed vessels is the protection of our
colonies

Lord Hannen.—Where is that comparison of parallel columns?
Sir Charles Russell.—I will give it to you, my Lord. You will

find it in the Appendix to the British Counter Case, Vol. I, page 11.

1 will occupy one or two moments longer, with the permission of the
Tribunal. If the Tribunal will take a note of the page they will see at

a glaTice, because we have underlined the interpolations. But may I,

before the Court rises, just call attention to two more. The way he has
ingeniously altered the sentence I have just read is to make it run
thus:

The object of the cruising of two of our armed vessels is the protection of our
colonies, and the exclusion of foreign vessels engaged in traffic or industry injurious
to the interests of the Russian Company as well as to those of the native inhabitants
of those regions.

Then, on the next page, page 45, is a very neat little introduction.
It ran originally thus:

By a strict observance of such rules, we may hope to make this industry a perma-
nent and reliable source of income to the Company, withoat disturbing the price of
these valuable skins in the market.

He has improved it, thus

:

By a strict observance of such rules, and a prohibHion of all kiUing offnr-geals at sea
or ia the posset of the Aleutian Islands, we may hope to make this industry a perma-
nent and reliable source of income to the Company, without disturbing the price of
these valuable skins in the market.

A most ingenious gentleman, this; but I need not say he understood
what he was about. He understood the contention perfectly. He
realized it most completely.
Then at the bottom of page 46. It originally ran:

and Okhotsk and prohibited them from engaging in trade.

And he has ingeniously altered it, and inserted these words:
i

and from hunting and fishing in all the waters of Eastern Siberia.

Then he adds boldly a full sentence. Again, this is all his concoction:
In conclusion, it is stated as the decision of His Majesty, the Emperor, in view of

possible future couiplications of this nature, that no contracts involving the free
whniHsion or navi;;ati(>n for trade of foreign ships or foreign subjects in Uie waters
adjoining or bounded by the coasts of Russian colonies will be approved by the
luipenal Government.

I need not remind you of what is, I think, present in your minds,
namely, that m Russian legislation, while Siberia and Kamchatka are
8i>oken of as part of the realm of Russia, Alaska, on the other hand, is
always spoken of as a colony of Russia.
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8G0 Lord Hannen.—How much of that last is interpolated?

Sir Charles Russell.—The last sentence that I read, begin-

ning with the words, '^ Ln conclusion", and ending with the words
" Imperial Government".
Lord Hannp^n.—You were giving the passages relied on in the United

States Case?
Sir Charles Russell.—Yes, that is my point ; I am anxious to bring

these passages on which the United States relied to the attention of the
Court. I hope the Tribunal realizes the importance of this matter.

The President.—Sir Charles, I would suggest that yesterday you
read us a despatch of Mr. Blaine, from which it appears that the sug-

gestion of Mr. Blaine, and almost his very words, were tlie origin of

these four or five questions put in the sixth Article of the Treaty. Well,
I suppose, when Mr. Blaine framed these questions in his despatch, and
asked that they should be incorporated into a treaty with England, I

suppose he relied on some intrinsic arguments of value. Do you think
he already had a knowledge of these interpolations of Ivan Petroff?

Sir Charles Russell.—I am not in a position to inform the Tri-

bunal upon that point.

The President.—I think he did know, as these interpolations have
been withdrawn by the United States counsel.

Sir Charles Russell.—Certainly, I should judge—it is a mere
speculation, and of course my friends would know much better than
I—I should judge he had these before him.
Lord Hannen.—Tliatis to say, he had these original translations!
Sir Charles Russell.—Quite so.

Lord Hannen.—And was deceived by them.
Sir Charles Russell.—I should judge so; but I do not know.
Mr. Foster.—If it is not an unnecessary interruption, I would

explain about that.

The President.—General Foster, will you kindly explain that.

Mr. Foster.—With the President's permission. I will say that Mr.
Blaine had no knowledge whatever of the contents of these documents.-
They were not known to any person in the Department, or any official

of the Government of the United States, until after we began to pre-

pare this case, when this person named by Sir Charles was called upon
as an expert in the Russian language to translate them.
The President.—It is a question of dates, I suppose, which it is

easy to ascertain ?

Mr. Foster.—As to the translation ?

The President.—Of course you know when the translations were
made, and when you first had to deal with this Ivan Petrott".

Mr. Foster.—As to the matter of dates, they were not known until

after the ratification of the Treaty, April 9, 1892.

Mr. Justice Harlan.—You mean the existence of the documents?
Mr. Foster.—No. The existence of these Russian documents

861 was known. The contents of the documents were not known.
They had not been translated. The officials of the Department of

State, of course, knew that we received from the Russian Government
Under the Treaty certain archives and documents of the Government of
Alaska. These were sent to Washington and placed in the Department
of State. Their contents had never been translated; and as there are
very few persons in the United States, especially in Washington, who
are acquainted with the Russian language, the contents were not known
to the officials of the Department. But the existence of the documents
was known, and when this case came to be prepared, it n?iturally sug-
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gested itself to the persons having charge of it that it would be well to

examine the contents of those docameuts, whereupon this man Petroff

was employed to translate them.

The President.—But you do not suppose that Mr. Blaine, when he

originated his suggestion, which had as a conclusion the insertion of

the article in the Treaty, relied upon these.

Mr. Foster.—It is not a matter of supposition. It is a fact that Mr.

Blaine did not know what were the contents of the documents now
under discussion.

The President.—Sir Charles, do you not think that would be of

some importance for your argument; because, as you are going on

about these interpolated documents, and they are practically with-

drawn, if they are in themselves quite independent, that is to say, if

they are not material for the framing of Article 6—well, 1 leave that to

you to judge, of course. You know best.

Sir Charles Kussell.—I am pursuing this—I did not intend to

pursue it at gieat length—for two reasons: first, to show what was the

real meaning of the "exclusive jurisdiction" and the "rights" men-
tioned in the first question of Article 6; to show that that meant an
exclusive right of territorial sovereignty assumed by Eussia, and con-

ceded to Kussia—that is my main point: and that at the time this Case
was prepared it was the great strength of the case that the United
States were prepared to put forward; that that is shown in the way in

which it is elaborated here; and, lastly, that excluding these Eussian
interpolations or forgeries, nothing remains to support the claim based
upon Eussian assertions, excepting the Ukase and the Treaties in

relation to the Ukase.
The President.—So you suppose that, as concerns Mr. Blaine, and

when he originated these questions, you suppose he relied exclusively
upon these documents, but not upon these interpolations.

Sir Charles Eussell.—I accept, of course, what Mr. Foster says,

speaking from his own experience, that Mr. Blaine did not know of these
documents at the time, and that therefore he was relying upon the view
that he took of the Treaties. Tliere are references in his correspondence
which I will not now refer to, which I find a little diflBculty in account-
ing for except by reference to some of these documents—I mean as to
acts of assertion by Eussia, which I do not find vouched for anywhere

else except in these documents.
862 Mr. Carter.—Can you point to anything in Mr. Blaine's letter

indicating that he knew of the contents of these documents?
Sir Charles Eussell.—No; I do not say these documents. I do

not doubt Mr. Foster's statement in the least upon the subject; but Mr.
Blaine nuist liave had some idea that there were in existence documents
which would support the statements that there were acts of assertion
by Eussia which could be relied upon.
Mr. Foster.—Why did he not produce them at the timet
Sir Charles Eussell.—I think you will find, if you read his lett«r,

that he speaks again and again of acts of authority by Eussia, assented
to by Great Britiun.

May I be permitted to make one suggestion which would, I think,
have the very desirable result of cutting short my argument upon this
part of the case. You see, the United States have withdrawn the forged
documents, and presented re translations. They have not altered the
Case as it was originally presented. I have had enclosed for me in red
brackets the interpolated passages in the Case, and if it would be per-
missible I can get that done as regards each of the Cases of the Arbi-
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trators, so that they can see at a glance the important part—I consider

it is important—that these interpolated passages bear in the argument,
and how bare it stands of authority if these interpolated passages are
excluded.
Lord Hannen.—That is what you are going to show nextt
Sir Charles Russell.—Yes.
Lord Hannen.—Taking out the interpolated passages there does not

remain the foundation for the claim of a derivative title from Russia?
Sir Charles Russell.—That is it.

Mr. Justice Harlan.—So much of the case as rested on those docu-
ments that contain the interpolations, has been formally withdrawn by
the United States!

Sir Charles Russell.—Oh, that goes without saying, of course.

Mr. Justice Harlan.—I understood you to say otherwise; that is the
reason I interposed. Somebody said the Case had not been modified by
reason of that. I simply respond to that.

Sir Charles Russell.—My friend merely meant that from the
physical Case the passages had not been excised.
Mr. Phelps.—The Case is re-stated in the Counter Case.
Sir Charles Russell.—Yes.
The Tribunal here adjourned until Tuesday, May 16, 1893, at 11.30

o'clock A. M.



TWENTY-THIRD DAY, MAY 16^^, 1893.

Sir ChAELES KussELL.—Mr. President and Gentlemen, I resume my
arjxnnient upon tlie construction of the first question in ArticleVI ; and,

before doing so, I wish for.one brief moment to refer to a matter which

I am afraid, and I am sorry to find, has caused some irritation to my
learned friends on the other side; I mean the reference to the falsifica-

tion of certain documents which appear in the original case. I wish

our position in that regard to be made quite clear to the Tribunal. We
do not in the least suggest, and never have suggested, that those who
represent the interests of the United States were in any way blame-

worthy in that matter; they were simply deceived; and we accept, as

I think I said before, implicitly the statement of General Foster, that

when ^Ir. Blaine was conducting his diplomatic correspondence he was
not aware of the contents of these Eussian documents. But we thought
it necessary, and we still think it necessary, to call attention to that

fact in order to show that, according to our view, the case—the substan-

tial case—originally presented ou the part of the United States was a
case of territorial jurisdiction in Behring Sea, territorial dominion in

Behriug Sea; and that once these falsified documents are expunged the

whole of that question depends upon the construction of the Ukase of

1.S21. the action following on that Ukase, and upon the construction of

the Treaties of 1824 and 1825. We feel it necessary to call attention

to those fiilsification8 and to suggest—we may be right or we may be
wrong, but it is the view that we submit on this matter—that it is the
discovery of these falsifications by which the representatives of the
United States were deceived wliicli has led to their change of front;

—

namely, the change, on which I have already dwelt at such length, by
which the question of derivative title under Russia, the question of
territorial dominion exercised by Kussia, has receded into the back-
ground to make room for the different case now presented.

I called attention at the last sitting to the case of territorial domin-
ion which was originally presented on the part of the United States.
I showed that that case was consistent with the attitude which the
United States had pursued: that it was consistent with the course
which tlie Executive had pursued: that in invoking the aid of their
municipal statute as they did they were proceeding on the notion of
territorial dominion, and the application within that territorial domin-
ion of their municipal statute, and of that municipal statute alone;
and that there was no trace to be found in the proceedings of a sugges-

tion of the exercise of an inherent protective right of property
864 or of proi)erty interest. I am not going to enlarge upon the

subject again, but I observe in passing that I did call attention,
in connection with those proceedings in the Alaska Court, to two
circumstances which make our position still more apparent.
The first circumstance 1 called attention to was this. It was said

that although this Alaska Court is a municipal Court, yet it had also
Prize Court or International Court functions. I will not stop to ques-
tion that; but what I desire to point out is this, that once it exercises
or purports to exercise international functions, then the law which it

120
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has to administer is something entirely different from the law it lias to

administer as a municipal Court. Let me exphiin that point, and i)ass

on. Let me assume for a moment that the Counsel for the United
States, in those proceediuss, had said to the judge: "We are claiming

that you, this Court, shall exercise functions as an international tri-

bunal, as a Prize Court, and that you shall proceed to pass judgment
upon the question whether this seizure for the cause that we allege was
justified by International Law."
What would have been the first thing that the Judge must have

done when that contention was put before him? The first thing he
must have done would be to say this: "Then if I am sitting in an
international Court, and exercising the functions of a Prize Court,

municii)al law is not my guide."

1 will take the ground my learned friends put when they say they
are entitled to do anything, within certain reasonable limits, necessary
for the protection of their property and of their interests. Immediately
the Ju(lge would be obliged to consider—would necessarily be face to

face with the consideration—whether international law, under such
circumstances, justified the seizure at all; and, in the next place,

whether international law annexed to the offence, alleged to have been
committed against international law, the particular sanction of search
and seizure of the vessel which the Government had adopted, to say
nothing of the further sanctions of imprisonment of the men and con-

fiscation of the vessels which that Government demanded. But there
is not a trace of the suggestion in the whole of the judgment or in the
brief to which I have already referred, that the Judge was asked to

consider the question in any other aspect than that of municipal law.

Now since I am upon this, and it is also relevant to the character of
the right—the exclusive jurisdiction and the exclusive rights referred

to in question 1—I have followed up to the end these proceedings in

the "Sayward" Case, and I have before me here—Mr. Justice Harlan
will recognize it—the shorthand report of the argument of the Solicitor

General of the United States, who appeared before the Supreme Court
at Washington in answer to an application for a prohibition; and I beg
the Tribunal to recollect that this brings us down to a period as late as
1892, last year, at the time when the Treaty was being discussed;
and I will read to the Court the ground upon which that learned

gentleman in a very able argument puts the case of the United
865 States. I will hand this copy of the proceedings in the case, if

it is not already in the possession of the Tribunal, to any mem-
ber who wishes it. I read from page 54; this is the Argument. "What
we say from that"—(that is, after he has stated the municipal legisla-

tion and the derivative title under Russia)—"is.that all the territorial

jurisdiction of the United States acquired from Russia is includetl

within the jurisdiction of the Alaska Court, and is equally within the
limitation of section 1956, and that if rights were acquired in Behring
Sea by the cession from Russia—and no rights were otherwise acquired

—

that section 1956 extends over all the territory or dominion which
was acquired by that treaty of cession. We do not deny that the juris-

diction of the District Court of Alaska and that the venue of the
offence were originally questions to be decided by that Court, and to

be decided by this Court in a proper case when properly here raised.

What we assert is that the jurisdiction of that Court, and the venue of
the offence, by a single step is made inevitably to depend upon tlie

national jurisdiction in the waters of Behring Sea: that that is a i)olit-
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ical question, and that the decision of the Executive and of the Con-

gress of the United States on that political question is conclusive, not

only upon this Court but upon every citizen within the jurisdiction of

the country, because in determining that political question the Execu-

tive is discharging his constitutional functions, and he, in the discharge

of that duty, is not an inferior tribunal whose decision may be reversed

by this Court."

The Court will see that it could not have been present to the mind of

this learned gentleman thatthere was any ground put forward suggest-

ing a defensibility of the judgment, except the ground of national terri-

torial jurisdiction, on which he affirms are based the only rights put

forward by the United States, and which he says were the only rights

that were acquired from Eussia by the United States. The Attorney-

General follows, but follows briefly upon the same lines; and I turn to

the judgment, and (Mr. Justice Harlan will correct me if I am wrong
about this) I take the eftect of the judgment ultimately to be this; that

the Court thought that it was not a case in which a Prohibition lay;

that they came to the conclusion that the Eecord had been so imper-

fectly made up that even if jurisdiction did not extend beyond 3 miles,

yet non constat^ as far as the Eecord as made up appeared, the offence

may not have been committed within 3 miles.

Mr. Justice Harlan.—I really do not recall enough of it to say
whether you are correct or not. Have you the opinion of the Court?

Sir Charles Eussell.—Yes; I have it before me.
I do not know if the other Members of the Court appreciate what I

am upon. Jurisdiction in prohibition is a peculiar thing. It is difficult

to put prohibition in force after the judgment has passed. The point
resolves itself into a question whether the Court had any jurisdiction;

and, if it had any jurisdiction, then the remedy if the Court has gone
wrong is not prohibition, but appeal. If it had jurisdiction, you cannot

prohibit; and the Court came to the conclusion, from the Eecord
866 put before them, imperfectly and very badly made up it would

appear, that it did not appear that the seizure might not have
been within the 3-mile limit, and, therefore, proi)erly within the jurisdic-
tion, as internationally recognized, of the municipal Courts.
But that is not the point I am upon, which is the recognition by the

Courtof the argument of the Solicitor-General on the broad grounds on
which the United States assumed to justify their action. The judgment
is on page 16 of the Official Eeport

—

Mr. Justice Harlan.—That is the opinion of the Chief Justice!
Sir Charles Eussell.—Yes.

If we assume that the record shows the locality of the alleged offence and seizure
as Btatt'd, it also shows that officers of the United States, acting nnder the orders of
their Government, seized this vessel engaged in catching seal and took her into the
Dearest port, and that the law officers of the government libelled her and proceeded
against her for the violation of the laws of the United States, in the District Court,
resnlting in her condemnation?
How did it happen that the officers received such orders! It must be admitted

that thwy were given in the assertion on the part of this government of territorial
jurisdiction over Behring Sea to an extent exceeding fifty-nine miles from the shores
of Alaska; that this territorial Jurisdiction, in the enforcement of the laws protect-
ing seal fisheries, was asserted by actual seizures during the seasons of 1886, 1887,
and 1889, of a number of British vessels; that the government persistently maintains
that such jurisdiction belongs to it, based not only on the peculiar nature of the seal
fisheries and the property of the government in them, but also upon the position
that this jurisdiction was a^sertt•(l by Russia for more than 90 years, and by that
government transferred to the United States: and that negotiations arc pending
upon the subject.
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Therefore, the Chief Justice appreciates it in the same sense; he
could not do otherwise.

That the government persistently maintains that such jurisdiction belongs to it,

based not only on the peculiar nature of the seal tisherics and the property of the
government in them, but also upon the position that this jurisdiction was asserted

by Russia for more than ninety years.

The President.—What does he mean by "extending 59 miles", that

is where the seizure was, I suppose?
Sir Charles Russell.—^Yes As regards the technical ground of

the Judgment he says on page 28:

Upon the face of the libel and findings, if the jurisdiction did not extend beyond
three miles from the shore, the legal inference is that the offence and seizure were
within that limit.

That is the technical ground, but not the broader ground which I am
at present upon.
Now if it were, as it is apparent it must be, the true meaning that

the jurisdiction exercised by Eussia was territorial dominion, then I

have to show that the United States admit now at this stage of the con-

troversy that the question must be answered in the sense for which
Great Britain contends. Now I proceed to justify that state-

867 ment, and for that purpose I refer to the Case of the United
States. Now in order to bring this out, in order to contrast the

different aspects of their contention, it is enough to say that in the
original Case their propositions were these. I am reading now from
the "Conclusions" at page 297:

That prior to the Treaty of 1825 between Great Britain and Russia, and from a
date as early as 1799, down to the ce-ssion to the United States in 1867, Russia pro-
hibited the killing of seals in any of the waters of Behriug Sea, and exercised such
control therein .as was necessary to enforce such prohibition.

Fifth. That Behring Sea was not included in the phrase Pacific Ocean, aa used in
the Treaty of 1825, and that said Treaty recognized the rightfulness of the control
exercised by Russia in Behring Sea for the protection of seals.

Sixth. That all the rights of Russia as to the protection of the Alaskan seal herd
passed unimpaired to the United States by the Treaty of 1867

—

and so on.

Then the final conclusions, at the bottom of page 301, are these:

In conclusion the United States invoke the judgment of this High Tribunal to the
effect

:

First. That prior and up to the time of the cession of Alaska to the United States,

Russia asserted and exercised an exclusive right to the seal fisheries in the waters of
Behring Sea, and also asserted and exercised throughout that sea the right to prevent*
by the emploj'ment, when necessary, of reasonable force any invasion of such exclu-
sive right.
That Great Britain, not having at any time resisted or objected to such assertions

of exclusive right, or to such exercise of power, is to be deemed as having recognized
and assented to the same.

Then in another form is repeated the Behring Sea and Pacific Ocean
question ; and then finally it is stated that the rights of Russia passed
to the United States.
Now their j^resent position is stated briefly on page 19 of their Coun-

ter Case. The marginal note to that column is this : " No exclusive ter-

ritorial juiisdiction claimed; " and the statement in the body is in these
words

:

The distinction between the right of exclusive territorial jurisdiction over Beh-
ring Sea, on the one hand, and the right of a nation, on the other hand, to preserve
for the use of its citizens its interests on land by the adoption of all necessary, oven
though they be somewhat unusual, measures, whether ou land or at sea, is so broad
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as to re<|niro no further exposition. It is the latter right, not the former, that the

United States coutt'ud to have been exercised, first by Russia, and later by them-

selves.

Therefore, it follows from this statement that it is not a qaestion of

exclusive jurisdiction in the sea, because exclusive jurisdiction in the

sea means, as I pointed out on a previous occasion, a jurisdiction exclu-

sive of all other "Powers—a right to say to all other Powers and persons
" You shall not enter here if it is our will that you shall not enter here "'.

That is sovereign jurisdiction ; it involves treating the area to which

that assertion relates as if it were territory, because, a;S I pointed out

on a previous occasion, such a right as the one which is now asserted, to

defend a special property interest, is not a right exercisable in a

868 defined area: it is a right which, if it exists—(whether it exists

and what its true character is I will discuss hereafter)—would
exist and be exercisable wherever the property to be defended existed

and at the time was. It, therefore, would have no local area of circum-

scription at all.

But, further, let me draw the attention of the Arbitrators to the form
of question 4 :

Did not all the rights of Rnssia as to jurisdiction and as to the seal fisheries in

Behriug Sea, east of the water boundary in the Treaty between the United States

and Russia of the 30th March, 1867, pass unimpaired to the United States under that
Treaty f

The Tribunal will notice those words "pass unimpaired". That is

clearly referring to a right of jurisdiction, a right of territorial jurisdic-

tion ; because how could it be suggested that if it is a right of protec-

tion of property, incident to property, there could be any question of

that being impaired!
Such a right would come into existence when the right itself came

into existence, and would exist as long as the right itself existed. There
could be no question of a derivative title to protection in the property if

it existed at all ; or of its passing unimpaired. Therefore, that question
again throws light on what the meaning of the first of these three ques-
tions is, namely, an assertion of territorial sovereignty by the United
States. That it was exclusive jurisdiction in a limited area, and not a
general right which follows property wherever it is, is further shown by
the modus vivcndi. The modus vivendi stipulates that if the result of the
Arbitration be to affirm the right of British sealers to take seals in Beh-
ring Sea, then the United States is to compensate Great Britain; if, on
the other hand, the result of the Arbitration should be that Great
njritain has no right to take seals in Behring Sea, then that Great
Britain is to conii)ensate the United States for this loss; again showing
jurisdiction in a limited area—jurisdiction in the eastern part of Behring
Sea. Now it is important for us to follow this out, (although it is, in the
view of my learned friends, no more than a subordinate question),
because it shows that which I must again and again and again refer to
and recur to—that the claim of the United States is essentially a terri-
torial claim, and because it shows also that the whole area of dispute
between these parties, (which is the limitation, as we contend, of the
authority of this Tribunal), is linuted to the area of Behring Sea.
There is one other general observation which I have to present, and

then I i)a8s on. It will be observed that the third question deals spe-
cihcally with the point raised by Mr. Blaine in his celebrated letter of
December 17, 1890, which he said, if decided in oneway, was conclusive
of the question : namely, whether Behring Sea was included in the
phrase " Pacific Ocean ". I observe on that in passing, that if that

JHCJ
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question is answered in the sense for which we contend, namely, that
Behring Sea was included in the phrase " Pacific Ocean " in the trea-

ties, then all the first four questions are answered in the sense
869 favorable to Great Britain; because if, by the operation of the

Treaties, Kussia did in fact recognize, without qualification, rights

of fishing in Behring Sea, then it cannot be said that she asserted and
exercised exclusive rights, when by the Treaties she had disclaimed
them. I hope the Tribunal follows this point. If the effect of the
Treaties is to recognize the right of Great Britain and its nationals, as
well indeed as of other Powers of the world, to navigate and fish with-

out limitation in Behring Sea, then of course Kussia cannot be said to

have asserted and exercised a right which is inconsistent with that
recognition.

Now with those observations I pass to the consideration of the mat-
ter a little more closely. In considering these questions I do not forget

the observation '-cutely" made, if I may respectfully say so, by Senator
Morgan, a good many days ago, namely that it is not a question what
rights Bussia had in fact, but that it is what rights Russia asserted and
exercised. That is quite true ; but, of course, in considering what rights

Bussia did, in fact, assert and exercise, it is not unimportant to con-
sider, in a very general way, what would have been the effect and the
character of the assertion of any such right, and what was the extent
of the locality, the extent of the area, in which those rights of an exclu-

sive kind were said to have been exercised. !N^ow upon this part of the
case I can be very brief. I will not trouble the Tribunal to refer to the
documents for the moment. It will not be found to be necessary even
to supplement in any way the admirable, graphic, picturesque, intro-

ductory historical sketch which my friend, Mr. Carter, gave the Tri-

bunal in his argument—aver}' interesting part indeed of his argument.
There were some statements in the course of that narration with

which we do not agree, but there is nothing essential to Description of

the question between us. The Behring Sea is the north- Behring sea.

ern part of the Pacific Ocean; it washes the north-west portion of the
coast of America and changes its name at the sea of Okhotsk, In the
extreme west it washes the north-eastern part of Asia.

It is the sea that connects the broad Pacific Ocean with the Arctic
Ocean by the Behring Straits, some 48 miles in width. From east to
w^est that sea—it is before your eyes upon the map—has an extreme
width of 1,200 miles. From north to south it extends over 14 degrees of

latitude, exceeding 800 miles; and the area of that sea is stated in the
United States Case (and I have no doubt quite correctly) to amount to
nearly 900,000 square miles. That is the character of* the sea. Prior to
1799 it is perfectly true to say that it was one of the vast and partially

unexplored seas of the world. It had begun to be navigated by all

nations, but not to a very large extent. There had been liussian, Amer-
. lean, English and French travellers over various parts of the bordering
country. The general description of these expeditions is to be found
in the historical outline which is presented in the British Case from
pages 14 to 21.

I do not stop to read them, because it is not important, but by the
beginning of the 19th century undoubtedly, the regions in this

870 neighbourhood, and the regions of land beyond—in the almost
practically unknown Arctic ocean,—had excited the interest and

the desire for exploration in the adventurous among men : omne ignotnm
fro magnifico. Eyes were turned on these undiscovered regions. The
country both south and east of Behring Sea being very sx)arsely popu-
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latod, and almost entirely by the aboriginal population, it had not

assumed any greai commercial value as a pathway of commerce. There

had been no import^ant settlements on the American coast, and the

questions of whatriglit Kussiahad acquired by discovery, or by posses-

sion, were of a largely iudererminate character. That, broadly stated,

was the position of things when the Ukase of 1799 was promulgated

by Kussia.

The Ukase of 1799.

Upon this Ukase I must say a word, although again it is not neces-

sary to trouble the Tribunal by referring to any particular document in

relation to it. Legislation by Ukase I take to be the mode which the

Constitution, or the system of Government I had perliaps better say, of

Kussia, employs for conveying its sovereign will. That Ukase of 1799
has, I think been a little misstated by my friends on the other side.

Its history is given in the British Case; the Ukase itself is on page 25.

I may dispose of it as far as I am concerned by very general observa-

tions. In truth this Ukase was aimed at consolidating the rival Russian
interests concerned in the trade in the Kussian possessions upon the
American coast. It was not directed against foreigners—indeed there

were very few foreigners against whom it could be directed at that time.

It shows that it was aimed at consolidating local Russian interests in

one powerful monopoly; which one powerful monopoly should, by its

strength and its own inherent force be able to resist possible competi-
tion, signs of which were beginning to grow up. In that sense nudoubt-
edly it was aimed at foreigners, but in that sense only.

Kow it begins by a statement of the claim of Eussia by right of dis-

covery; and then it goes on, in clause 1, to say:

We most graciously permit the company to have the use of all hunting grounds
and cstablishment« now existing on the north-eastern

—

that ought to be north icestern—
coast of America from the above-mentioned 55th degree to Behring Strait and on
the same also on the Aleutian, Kurile, and other islands situated in the north-
eastern ocean.

Clause 2 relates to making new discoveries, which I need not read.
The remaining important clauses are as follows:

3. To use and profit by everything which has been or shall he discovered in those
localities, on the surface and in the bosom of the earth, without any competition by
others.

6. To extend their navigation to all adjoining nations and hold business inter-
course with all surrounding powers under our hijihest protection to enable them to

prosecute their enterprises with greater force and advantage.
871 6. To employ for navigation, hunting, and all other business, free and unsus-

pected people

—

and so on.

8. For shooting animals, for marine signals, and on all unexpected emergencies on
the mainland of Ameiica aud on the islands, the Company is permitted to buy for
cash at cost price, from the Governmeut artillery magazine at Irkutsk, yearly so
many pouds of powder—

and 80 on.

10. The exclosive right most graciously granted to the company for-a period of 20
yeaw, to use and enjoy, in the above described extent of county aud islands, all
prohts and advantnges dmved from hunting, trade, industries, and discovery of
new lands prohibiting the enjoynitnt of those profits and advantages not only to
those who would wish to sail to tliose couutries on their own account, but to' all
former huotera and trappers.
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Now this is the chief passage which I desire to read in order to show
vvliat the purport of the article was; it is in the middle of article 10.

And other companies which may have been formed will not be allowed to con-

tinue their business unless they unite with the present company with their free

consent; but such private companies or traders as have their vessels in those regions

can either sell their property, or, with the company's consent remain, until they
have obtained a cargo

—

and so on. Then further on it says:

And after that nobody will have any privileges but this one Company, which will

be protected in the enjoyment of all the advantages mentioned.

That therefore was the creation of a Eussian Monopoly Company,
which should have all rights of trade in the territories which Kussia
either ])ossessed or was claiming to possess by its right of discovery.

It applied to all other Russian subjects—excluded all other Russian
subjects; but there is not a word about foreigners in it from beginning
to end. But that is not the most important part. The Tribunal will

observe that there is not one syllable about the sea in it, and not one
word about exclusive rights of fishing in Behring Sea.

Mr. Justice Harlan.—Sir Charles, will you let me remind you here
that in the British Counter-Case it is said that the translation you have
just read is incorrect, and you gave another translation of it which you
say is the correct literal one. 1 want to ask you, is there any material
difference.

Sir Charles Russell.—None, sir, I believe.

Lord Hannen.—Only in one phrase I think, in which the word
" dominion " is used.
Mr. Justice Harlan.—The differences are indicated in the Counter-

Case by italics. 1 do not know whether there is any proof in the docu-
ments as to which is the correct translation.

Sir Richard Webster.—It arose in this way. This transla-

872 tion was simply taken from Bancroft's History of Alaska. The
original Ukase had never been translated till after the British

Case was deposited, and then it was translated for greater accuracy,
and that more correct translation was printed. As the Attorney Gen-
eral said, there are no substantial differences which require any notice.

Sir Charles Russell.—I think it will be found that is so. As I
have already observed, it is domestic in its character, and indeed affirms

a strong domestic monopoly which could successfully contend with
other rivals, and in that sense undoubtedly with foreign rivals, if they
appeared; and it relates solely to land. It has no reference to the
question of sea rights, or of interference with sea rights. It is entirely
domestic in its character, and there is no suggestion of a notification to
any foreign Power.

It will be seen, at the bottom of page 28 of the Case, that the view I
am suggesting is the view which prevailed in 1824 in the United States.
Referring to the Ukase of 1799, Mr. Middleton, writing to Mr. John
Quincy Adams, says

:

The confusion prevailing in Europe in 1799 permitted Russia (who alone seems to
have kept her attention fixed upon this interest during that period) to take a decided
step towards the monopoly of this trade, by the Ukase of that date, which tres-
passed upon the acknowledged rights of Spain.

That is as regards territory, you will recollect.

But at that moment the Emperor Paul had declared war against that country as
being an ally of France. This Ukaso, which is, in its form, an act purely domestic,
was never uotjQod to s>uy foreign State with injunction to respect its provisions.
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Accordingly, it apiieai-s to have been pasBed over unobserved by foreign powers, and

it remained witiioiit execution in so far as it militated against their rights.

That was the Uuited States view of it.

The Ukase of 1821.

Now, I pass to the much more importaiifc documeTit, the Ukase of

18L'1, and the Tribunal will observe that, at this period, the question of

seallishinjr, eitJier on Islands or in the open sea, had not assumed any
importance. No doubt, the natives alou«>- the coast had been catching

all they could for their clothing and for their sustenance, and no doubt
barter had begun to spring up as early as that period, though it would
be mainly south of the Aleutian Chain, but we have no record of any
existing, to any extent, north of the Aleutians. Now comes tliis impor-

tant document, the Ukase of 1821, which is set out in volume I of the

Appendix to the Uuited States Case, at page 16:

Edict of his Imperial Majesty, Autocrat of all the Russias,

The Directing Senate niaketh known unto all men. Whereas in an Edict of his

Imperial Majesty, issued to the Directing Senate on the 4th day of September, and
signed by his Imperial Majesty's own band, it is thus expressed:

'Observing from reports submitted to us that the trade of our subjects on the
873 Aleutian Islands and on the northwest coast of America appertaining into ivus-

sia, is subjected, because of secret and illicit traffic, to oppression and impedi-
ments; and finding that the_ principal cause of these difficulties is the want of rules
establishing the Itoundaries for navigation along these coasts, and the order of
naval communication as well in these places .as on the whole of the eastern coast of
Siberia and the Kurile Islands, we have deemed it necessary—

'

and 80 forth.

Now, before I proceed to read the operative parts of this document,
may I invite the attention of the Tribunal seriously to my learned friend
Mr. Carter's contention in relation to this Ukase, and the effect of that
Ukase upon the Treaties of 1824 and 1825; because it will save me a
good deal of repetition and argument if the Tribunal will bear in mind
that the whole of the discussion in which I am now embarking will be
addressed not merely to showing that the right of fishing was recog-
nized in the Behring Sea, but also to showing that the phrase "north-
west coast of America" had not the limited meaning in the Treaties
and in the correspondence which my learned friend, Mr. Carter, assigned
to it, but extended to the whole of the coast-line of the possessions
claimed by Russia from Behring Strait down to its most southern
boundary.

In order that the Tribunal may have this point more clearly before it,

let me remind the Tribunal what my friend Mr. Carter's argument was.
The argument was that north of the Aleutian Chain in Behring Sea,
and north of Behring Sea, the rights of Bussia never were questioned
at all—that the debatable ground was not reached until you came south
of the Aleutians.
Mr. Cauteh.—South and east.
Sir CiiAiJLES BrssELL.—Oh yes, of course.
Mr. Cauteh.—Not nuich south.
Sir Charles IUssell,—South and east of the Aleutians; but that

south and east of the Aleutians Bussian pretensions were met by certain
more or less nndelincd claims on the part of Great Britain, and by
certain more or Ics.s nndelincd claims to territory on the part of the
United States: that all the dispute related to portions of sea and terri-
tory south of the Aleutian chain; and that the north west-coast—and
this is the main point—in the sense in which it was used in the Ukase,
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in the sense in which it was used in the Treaties, referred only and
strictly to the lisi^re, as ultimately defined in the Treaty of 1825. Now
having stated that correctly as my learned friend's contention, I do not
stop to point out, though I may have to do it later, that my learned
friend has given one of four different interpretations which have been
advanced by the United States as to the meaning of that plirase "north-
west coast". It will be convenient for me here to mention what those
four interpretations were. I will not stop to justify this assertion now

;

but I think it will be apparent when I come to read the correspondence.
Mr. Carter.—I referred to the limitation of the words "northwest

coast" as used in the Ukase.
874 Sir Charles Eussell.—Very well; I am obliged to my

learned friend for correcting me; as used in the Ukase, it was
much more.
Mr. Carter.—I did not say that.

Sir Charles Russell.—If it was not confined to the lisUre, it

extended beyond it, and, therefore, meant more than the lisi^e.

Mr. Caarer.—I only spoke of what my argument was.
Sir Charles Russell.—I now point out what these four construc-

tions were. In the despatch to Sir Julian Pauncefote of the 30th of
June, 1890, Mr. Blaine examined the Treaties of 1824 and 1825, and says
it is plain that they both limited the "northwest coast" to the coast
between the 50th and 60th degrees of North latitude.

[Sir Richard Webster then pointed it out on the map.]
On the 17th of December, 1890, he again writes, ana discusses the

meaning of "Pacific Ocean" and "the Northwest coast"; and he
observes in that letter that the dispute as to the meaning of "Pacific
Ocean" prominently involves the meaning of "the Northwest coast";
and, in that letter he contends that "the Northwest coast" means the
coast from the 42nd to the 60th degrees of North latitude.

[Sir Richard Webster then pointed it out on the map.]
I observe, in passing, that neither of those contentions has been

thought worth inserting in the United States Case or Counter-Case.
A third construction suggested is that it is identical with the lisidre.

The fourth construction is put forward in the United States Case at

page 26, where they say that the term "Northwest coast" is intended
to designate the coast between Prince William's Sound and the mouth
of the Columbia River.

[Sir Richard Webster then pointed it out on the map.]
Those four meanings have been given by the United States to that

phrase "Northwest coast **.

Now, I will ask the attention of the Tribunal to what it really means.
I a^ee fully with Mr. Blaine that the two phrases "Northwest

coast" and "Pacific Ocean" have a very important bearing indeed on
the question whether Behring Sea was not included in the phrase
"Pacific Ocean". First of all, of course, it is important to see, inas-

much as the Treaties of 1824 and 1825 were the result of the protests,

up to a certain point joint, and after that separate, of the United States
and of Great Britain it is important, of course, to see what was the
assertion, on the part of Russia, of jurisdiction against which these

protests were jointly and severally made. I turn to the Ukase.
It is set out on page 16 of volume I of the Appendix to the United

States Case.

Rales established for the limits of navigation and order of communication along
the coast of Eastern Siberia, the Northwest Coast of America, and the Aleutian,

Korile and other islands.

B s, PT xni ^9
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If the Tiibunal will follow this on the map, it will be seen

875 that that describes a circle. It is matle still clearer in section

L "The pursuits of commerce, whaliug and fishery",—you will

observe that, though my friends say that this Ukase was for the pro-

tection of fui-seals, there is no reference in it to fur-seals at all; but

there is a reference to other forms of fishing.

The pureuita of commerce, whalinjj, aud fishery, and of al) other industry on all

islauds, ports and gnlfs iuolnding the whole of the northwest coast of America,

beginning from liehriug's Straits to the 51° of northern latitude, also from the

Aleutian Islands to the eastern coast of Siberia, as well as along the Kurile Islands

from Hehring's Straits to the South Cape of the Island of Urup, namely, to the45°50

northern latitude, is exclusively granted to Russian subjects.

Again, the Tribunal will see that the whole line of that coast is indi-

cated by tlie general description of Russian assertion of dominion. On
the western side of the Behring Sea, and on the coast of Siberia, from
Behring Straits along the coast down to 45°50 of latitude ; on the Ameri-
can side from Behring Straits to 51° of northern latitude, described as

the " northwest coast of America". Now that is unmistakeable.

It is therefore prohibited to all foreign vessels not only to land on the coasts and
islands belonging to Russia as stated above, but also to approach them within less

than a hundred Italian miles. The transgressor's vessel is subject to confiscation

along with the whole cargo.

Now, let me point out, Mr. President, when my learned friends say
the Treaties of 1824 and of 1825 left Behring Sea untouched, and that
Behring Sea was not included in the phrase "Pacific Ocean," that if it

was untouched, so far as Behring Sea is concerned, it must have been a
closed sea, a mare clausum: because there is no opening into Behring
Sea from the south or from the north that exceeds 200 miles. You will

find, on page 47 of our Counter-Case, the exact width of all the passes
is given, and the greatest pass is that between Attu Island and Copper
Island, which is 190 miles only. If the jurisdiction is extended 100
miles from each of the Islands, the two zones, of course, meet, and the
sea becomes a mare clausum.

I do not think there is a great deal to be said in calling attention to
the details of the Rules issued with this Ukase, but there are two or
three to which I must refer. Section 3 requires to be noticed.
Mr. Justice Harlan.—The Cases of both Governments agree in the

translation of section 1 which you have read; but I observe that in a
letter of Mr. Blaine to Sir Julian Pauncefote, at page 226 of the United
States Appendix, volume I, he gives sections 1 and 2 of the Ukase of
1821 ; and it differs from the one you have read. I do not know where
he got his translation. There seems to be no reference to it anywhere.

Sir CuARLES KussELL.—Does it materially difier!
Mr. Justice Harlan.—Well, there is some change of phraseology.

Instead of the words ''including the whole of the northwest coast of
America^, it reads ''and in general, all along the north-western coast

of America". The translation you have read contains the words
876 "from the Aleutian Islands to the eastern coast of Siberia",

while Mr. Blaine's translation reads, "on the Aleutian Islands
and along the eastern coast of Siberia."

Sir Charles Russell.—1 do not know where he got it from. It
does not seem very important.
Mr. Justice Harlan.~No; I do not know that it is.

Sir Charles Russell.—It would seem to put it rather stronger:
'And, in general, all along the north-western coast of America from
Behring Strait." It is stronger, but not material; but I take the tj-ans-
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lation tbat the United States have put forward themselves. I am
reminded by my learned friend that we have put forward one which
agrees with it.

Mr. Justice Hablan.—Exactly. Both Governments have presented

the same translation in the present case.

Sir Charles Russell.—So I understand.

I Avas calling attention to section 3, which shows there is no doubt
about what was meant in section 1 ; namely, the power of excluding

every body from the area in sections 1 and 2, because in section 3 an
exception is made.

In favour of vessels carried thither by heavy gales or real want of provisions, and
nnaMe to make any other shore but such as belomjs to Russia. In these cases they

are obliffed to produce convincing proofs of actual reason for such an exception.

Sliips of friendly govemmenta merely on discoveries are likewise exempt from the

foregoing rule.

Then section 14, on page 18

:

It is likewise interdicted to foreign ships to carry on any traffic or barter with the
natives of the islands, and of the northwest coast of America, in the whole extent
hereabove mentioned. A ship convicted of this trade shall be coniiscated.

Then, section 25 I do not know that that is very important to trouble
you with; but it is:

In case a ship of the Bussian Imperial Navy, or one belonging to the Bnssiaii
American Company, meet a foreign vessel on the above-stated coasts, in harbours, or
roads, within the liefore-mentioned limits, and the Commander find grounds by the
present regulation that the ship be liable to seizure, he is to act as follows

—

And then there are indications as to how he is to act. Then I pass
over several pages, and in section 60 more or less elaborate provisions
are made for dealing with the proceeds of confiscated property, vessels

and cargo, as to which four-fiftlis are to go, after certain deductions, to

the American Conipany. The President will recollect that the Ameri-
can Company was not an American Company with American citizens

in it; it was so called from its trading partly in America; and so far

from being an American Company, the papers state, and I think it is

correct, that a number of distinguished persons in Bussian political

life, including members of the Eoyal Family, were interested in that
Company.

There can be no question, Mr. President, between us as to what
877 that Ukase means. It means an assertion of exclusive territorial

dominion in the territory mentioned to the extent mentioned and
in the seas mentioned, so as to prohibit navigation within 100 miles
from the coast. That is a very diflferent thing from the charter of 1799,
which was not communicated to any foreign Power. This Ukase was

—

Mr. Justice Harlan.—You say " to the extent mentioned." Do you
mean over the whole of Behring Sea, or for 100 miles!

Sir Charles Russell.—So far as territorial jurisdiction is con-
cerned, 100 miles from the land and the islands, of course. But as I

have pointed out this would have closed the entrance to Behring Sea.
The Charter of 1821 you will find on page 24. It is not necessary that
I should trouble you with it beyond reading sections 1 and 2. The
Ukase was an act of imperial legislation. The Charter is the act by
which, upon the basis and under the protection of that imperial legisla-

tion, the rights are given to the chartered Company.
The Company established for carrying on industries and trade on the mainland

of north-west America, on the Aleutian, and on the Knrile Islands, remains as here-
tofore under the highest protection of His Imperial Majesty.
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It enjoys the privilege of hnnting and fishing to the exclusion of all other Rnssian

and foreign subjcoto thronghont the territories long since in the possession of Rus-

sian on the coasts of north-west America, beginning at the northern point of the

island of Vancouver in latitude 51° north, and extending to Behnng Strait and

bcvond, jw well as on all islands adjoining this coast and all those situated between

this coast and the eastern shore of Siberia, as well as on the Kurile Islands, where

the Company has engaged in hunting down to the south cape of the Island Urupa,

in latitude 45° 50'.

Sir lliCHARD Webster.—The translations there do not quite agree,

but it is sufficiently accurate in the United States Case.

Sir Charles Kussell.—Now, still endeavouring not to distract the

attention of the Tribunal by references to too many books, I would ask

you to turn to page 132 in this same volume. How far have we got

in the argument? We have got clearly to the point of
Nature of the

g, distinct asscrtiou of territorial dominion of a very

iJkilL of i82r
^ ^ extended kind by Russia, and of territorial jurisdiction of

an exclusive character, extending 100 miles from land and
from the islands; which is of course a claim to exclude all persons from
that extended area.

Tlie President.—You seem to construe the last clause of the TJkase
of 18i*l as implying an extension by Russia of the territorial limit.

Sir Charles Russell.—Yes and so it was.

The President.—Not of particular jurisdiction, but as an extension
of general territorial right of Russia.

Sir Charles Russell.—Certainly there is a distinct prohibition of
any vessel going inside that line, with the penalty of being confiscated
if it does go within: with the only exception in favour of a vessel blown
within by accident or stress of weather. It is a claim to exclude all

persons from coming within that limit. It is an extension to 100 miles
of the now universally accepted 3 miles limit.

Lord Hannen.—I understood you to say you thought the effect

878 of it would be to prevent any vessel going into Behring Sea at
all because they would infringe the 100 miles.

Sir Charles Russell.—Yes I did. There is the permission given,
which does not detract from the assertion of territorial dominion, to a
ship oil a voyage of discovery.
The I^RESiDENT.—Yes and with passports.
Sir Charles Russell.—And a further exception if a ship is blown

in by stress of weather. Now that is a serious and grave assertion of
rights of sovereignty of Russia; and if after having been notified to
foreign Powers, including Great Britain and the United States, they
bad acquiesced in it, and had made no objection to it, then possibly a
case of estoppel or acquiescence by them might have been made out.

Senator Morgan.—Then, if I understand you, there seems to be no
controversy bf^tween the parties here as to the fact that Russia asserted
exclusive jurisdiction in Behring Sea.

Sir Charles Russell.—Undoubtedly, and then withdrew it.

Senator Morgan.—There is a question then as to the withdrawal!
Sir Charles Kussell.—Certainly: our position is that they asserted

it on i)aper, never exercised it, and then withdrew it. Mr. Senator
Morgan asked me whether he was to take it that both United States
and Great Britain agreed that Russia asserted this territorial dominion
iu Behring Sea. I said, yes; I understood the other side also agreed
in that.

Mr. Carter.—No.
Sir Cbables Russell.—I thought it was so.
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Mr. Carter.—What may be the effect of the Ukase is one thing, bat
what Kussia.intended by it is another. She did not intend in our view
to assert exclusive jurisdiction; that is disavowed.

Sir Charles Russell.—At all events, I may repeat the remark
which I just made—that Russia did assert territorial sovereignty, but
that she asserted it only on paper; that she never exercised it; and,

that, by the Treaty, she disclaimed it. That is the answer which I

make to Senator Morgan. I may point out now that whereas we state

the greatest distance between the islands at 190 miles, my friends put
the distance at 205 miles.

Lord Hannen.—Is that the difference between the Pribilof Islands

and the Aleutian Chain?
Sir Charles Russell.—l^o.

Lord Hannen. I thought it was.
Sir Charles Russell.—It is between "Attu Island," and the "Com-

mander Islands". At the same time I may point out that that does
not make any difference, because they say at the beginning of their

Case, that unless otherwise stated all measurements are given in

English statute miles. The English statute mile is 1,760 yards; but
the Italian mile of the Ukase is the same as a geographical mile, which
is about 2,000 yards; so that practically there is no importance in the

difference of measurements.
879 Lord Hannen.—At page 16 the United States Case speaks of

the Pribilof Islands. It says

:

It is of volcanic origin and far removed from other land, the nearest adjacent
points being Unalaska Island, at a distance of two hundred and fourteen miles to
the southward.

That is the distance of the Pribilof Island group.
Sir Charles Russell.—That is quite right my Lord ; that is another

passage.
Lord Hannen.—It would be a curious coincidence if that should be

stated to be 214 miles in both of the cases.

Sir Charles Russell.—The other is 205.

Lord Hannen.—Yes, I beg your pardon.
Sir Charles Russell.—The distance from Attu to the Commander

Islands is stated to be 205 statute miles.

Lord Hannen.—As a matter of fact, I took some steps to ascertain
the exact distance and I believe it is 175 miles from Attu Island to the
Commader Islands.

Sir Richard Webster.—We put it at 195 miles, and tbey say it is

205. It is not a matter of any importance.
[Sir Richard Webster indicated the position on the map.]
Sir Charles Russell.—I have said, here is a broad and bold asser-

tion of sovereignty by Russia. If Great Britain and the United States
had acquiesced in that assertion, then there might have been possible
grounds for putting forward a claim grounded upon acquiescence, or, as
lawyers would call it, upon estoppel against the acquiescing or consent-
ing Powers. How did they act! Firstofall, how did the United States
Government act? I have referred you to page 132 of the Protest of
correspondence, in Appendix to the United States Case, United states.

Volume I and on that page is to be found Mr. Quincy Adams's letter

of the 25th of February, 1822, in which he says

:

I am directed by the President of the United States to inform you that he has seen
with surprise in this edict the assertion of a territorial claim on the part of Knssia,

extending to the 51st degree of north latitude on this continent, and a regulation



134 ORAL ARGUMENT OF 8IR CHARLES RUSSELL, Q. C. M. P.

interdictiiip to all commercial vessels other than Enssian, upon the penalty of seizure

and coutisciition rlit- approach upon the high seas within 100 Italian miles of the

shores to which that claim is made to apply.

There is nothing more in that letter which I need read, except at the

top of page 133, where you will find tliis sentence:

To exclude the vessels of our citizens from the shore beyond the ordinary distance

to which the territorial jurisdiction extends haa excited still greater surprise. This

ordinance alfects so deeply the rights of the United States.—

And so on. Now M. de Poletica does not shrink from the assertion

of what hisca.se is, and at page 133 of volume I of the Appendix to the

Case of the United States is his letter in which he says boldly.

I shall be more succinct, Sir, in the exposition of the motives which determined

the Imperial Government to prohibit foreign vessels from approaching the north

west coast of America

—

880 You will observe the use of this phrase:

belonging to Rns.sia within the distance of at least 100 Italian miles. This meas-
ure, however severe it may at first ai)pear, is after all but a measure of prevention.

It is exclusively directed against the cnlpable enterprises of foreign adventurers
who, not content with exercising, upon the coasts above mentioned, an illicit trade,

very prejudicial to the rights reserved entirely to the Russian-American Company,
take upon tbem besides to furnish arms and ammunition to the natives in the Rus-
sian ]>(>ssission8 in America, exciting them likewise in every manner to resist and
revolt against the authorities there established.

I pause for one moment. Ton will observe that he speaks there of
" the exjmsition of the motives " which have prompted this. I want to

point out that my learned friend, in treating of what was the efiect of
this legislation of llussia, has confounded motive with effect. It may
well be that my friend is quite right in saying that the motive which
the Russian Government had was to protect this trade and commerce,
and these interests, on the coasts. That might have been its motive;
but its legislation took the form of an assertion of territorial sov-
ereignty to the extent which I have mentioned. Then M. de Poletica
goes on to say

:

The American Government doubtless recollects that the irregular conduct of
these a<lvenfcurer8, the majority of whom was composed of American citizens, has
been the ol»ject of the most pressing remonstrances on the part of Russia to the Fed-
eral Government from the time that diplomatic missions were organized between the
two countries.

Then a little lower down he says

:

Pacific means not having brought any alleviation to the just griev.nnces of the
R issian American Company against foreign navigators in the waters which environ
their establishments on the north-west coast of America, the Imperial Government
saw itMelf under the necessity of having recourse to the means of coercion, and of
mea«uring the rigour according to the inveterate character of the evil to which it
wished to pat a stop.

He then proaeds:

I ought in the last place to request you to consider, Sir, that the Russian posses-
sions ID th« Pacific Ocean extend on the North-west coast of America from Behring
Sea to the 5lBt degree of north latitude, and on the opposite side of Asia, and the
isinnds a«ljaccnt, from tlie same strait to the 45th degree.

The Tribunal will remember that in the Dkase of 1799 the claim was
onlv made to the Mth degree.
Then M. de Poletica proceeds:

The extent of sea of which these possessions form the limits, comprehends all the
conditions which are ordinarily attached to shut aeaa (mers ferm^ies) and the Russian
Uovemment might consequently judge itself authorized to exercise upon this sea
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the right of sovereignty, and especially that of entirely interdicting the entrance of
foreigners. But it preferred only asserting its essential rights, without taking any
advantage of localities.

That is he says in effect:—This is a shut sea: We are entitled to

treat it as a shut sea: We are entitled to treat the whole expanse of

Behring Sea as a territory in the sense of excluding from that

881 every person whom we choose not to admit; but we limit our
practical assertion to 100 Italian miles from the coast ".

Kow how is this met?
Mr. Justice Harlan.—Does he mean to apply the phrase "shut seas"

only to Behring Seat
Sir Charles Russell.—I do not affirm that he does.

Mr. Justice Harlan.—I thought you said Behring Sea just now.
That was the reason I asked you.

Sir Charles Kussell.—I think he extends it even more widely than
to Behring Sea. That makes my position, of course a stronger one. I
think you are right, Sir.

How does Mr. Adams meet this? I turn to page 134, at the third
paragraph, after stating the nature of the pretension he says:

This pretension is to be considered not only with reference to the question of terri-

torial right, but also to that prohibition to the vessels of other nations, including
those of the United States, to approach within 100 Italian miles of the coasts. From
the period of the existence of the United States as an iudependent nation, their ves-

sels have freely navigated those seas, and the right to navigate them is a part of that
indeptudence.
With regard to the suggestion that the Russian Government might have justified

the exercise of sovereignty over the Pacific Ocean as a close sea, because it claims
territory both on its American and Asiatic shores, it may suffice to say that the
distance from shore to shore on this sea, in latitude 51° north, is not less than 90° of
longitude, or 4,000 miles.

There, no doubt, Mr. Adams was speaking of a wider expanse of the
ocean.

As little can the United States accede to the justice of the reason assigned for the
prohibition above mentioned. The right of the citizens of the United States to hold
commerce with the aboriginal natives of the northwest coast of America

—

I beg attention to this adoption of this phrase "northwest coast".
We have seen how the phrase was used by M. de Poletica. Mr. Adams

is adopting it, and he says:

The right of the citizens of the United States to hold commerce with the aboriginal
natives of the Northwest Coast of America without the territorial jurisdiction of
other nations

—

That means outside the territorial jurisdiction

—

even in arms and munitions of war, is as clear and indisputable as that of navigating
the seas, etc.

That right has never been exercised in a spirit unfriendly to Russia, etc.

On the next page, M. de Poletica replies

:

In the same manner the great extent of the Pacific Ocean at the fifty-first degree of
latitude can not invalidate the right which Russia may have of considering that part
of the ocean as close. Bttt as the Imperial Government has not thought tit to take
advantage of that right, all further discussion on this subject would be idle.

Then I do not think I need trouble you with that. But after that
comes a very important communication from Mr. Middleton, who

882 was the Minister of the United States at St. Petersburgh, to Mr.
Adams, Secretary of State at Washington: and it will be seen

that once this bold assertion on the part of Rassia was met face to face,

the operation—if I may use it in relation to a great Power of whom I
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desire to speak with all possible respect—the operation known as

" climbing down " began, as you will see, from this very letter. He says

on page 130:

To Mr. Speranslcy, Governor General of Siberia, who had been one of the committee

originating this measure. I stated my objections at length. He informed me that the

first int«ntiou had been (as Mr. Poletica afterwards wrote you) to declare the northern

portion of the Pacific Ocean as mare clausum—
I ask mv friends, can there be any doubt what the "northern portion

of the Paci6c Ocean" there meant, can there be any doubt that it

included Behriug Sea!

—

but that idea being abandoned, probably on account of its extravagance, they deter-

mined to adopt the more moderate measure of establishing limits to the maritime
jurisdiction on their coasts, such as should secure to the Russian American Fur Com-
pany the monopoly of the very lucrative traflSc they carry on. In order to do this

they sought a precedent, and found the distance of 30 leagues, named in treaty of

Utrecht, and which may be calculated at about 100 Italian miles, sufficient for all

purposes.

I need not say that what was once done by Treaty is no justification

for what has been done without Treaty.

I replied ironically that a still better precedent might have been pointed out to

them in the papal bull, of 1493, which established as a line of demarcation between
the Spaniards and Portuguese a meridian to be drawn at the distance of 100 miles
west of the Azores, and that the expression " Italian miles" used in the ukase very
naturally miglit lead to the conclusion that this was actually the precedent looked
to. He took my remarks in good part, and I am disposed to think that this conver-
sation led him to make reflections which did not tend to confirm his first impres-
sions, for I found him aflerwards at diff'erent times speaking confidentially upon the
subject.

For some time past I began to perceive that the provisions of the ukase would not
be persisted in. It appears to have been signed by the Emperor without sufficient

examination, and may be fairly considered to have been surreptitiously obtained.
There can be little doubt, therefore, that with a little patience and management it

will be molded into a less objectionable shape. But in this, as in other matters, the
rerocare gradum is most difficult. Since the receipt of your dispatch No. 12, I have
had several conferences with the secretaries of state, and we have discussed fully and
freely (he $tate of the queMion as left by Mr. Poletica with your lett«r unanswered in
his pocket

I informed him that I intended to ask a formal interview with Count Nesselrode
before his departure, for the purpose of taking up this subject and urging some
decision upon it, as I never had been able to ascertain officially whether the otfensive
provisions of the ukase would be revoked. I felt the more anxious, too, because I
u.-id learned that a Russian Frigate was shortly to sail for the N. W. Coast. I informed
him further that I had prepared a note ttrbale to leave with Count Nesselrode, which
I begged to be permitted to read to him (Count Capodistrias), as I was well assured
of his anxious desire that all things should go on smoothly between us. (See paper
No. 1.)

Aftor hearing this paper with attention he said to me: " Puisque vous me faite«
rhonneur de me consulter, je vous dirai franchenient mon avis. Si vous voulez que

la chose s'arrange, ne donnez point votre note—L'Emperenr a d6ja eu le bon
883 esprit de voir que cett« afi'aire ne devrait pas Mre poussee plus loin. Nous

soiiimes disposes ii ne pas y donner de suite. Les ordres pour nos vaisseaux
de guerre seront homes a cmpr-clier la controbande dans les limites reconnues par les
antres puissances, en prenant nos <5tabli88emcnt.8 actuels pour base de ces operations.
Decette maniJre, il n'y aura pjis de complication pour entraver la n^gociation que
pnurra entauier M. !e Baron de Tuyll d6s son arriv6e k Washington. Si vous dites
que vons faite* prott-^station, vous ferez du tort h la n^gociation; il ne faut pas non
plus faire I'insinuation que nous ayons avanc6 une injuste pretention, mc^rae en nous
crimplimentant sur notre politique pass^e; il ne faut pas nous sommer de r^voquer
de« ordres don nds; nous no revoquons pas; nous ne rdtractons pas. Mais dans le fait
il n'y a pas d'ordres donnas ^\\n autoriscnt ce que vous craignez".

Therefore, even at that stage, in 1822, the year after the Ukase was
promulgated, and when the matter is being discussed between politi-
cians, we find the I^nperoi's representatives saying that the jurisdic-
tion will not be exercised.
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Then the letter goes on

:

At that conference I talked over the matter with the two secretaries of state, and
brought fully to their view the substance of the instructions upon the ukase of 4th
September last, insisting upon the necessity of this Government suspending the
execution of those regulations, which violate the general right of navigating within
the common jurisdiction of all nations, and declaring that the territorial pretension
advanced by Rnssla mast be considered as entirely inadmissible by the United
States.

—

Then follows the note verbale, which I need not trouble you with,

because the effect of it has already been disclosed in that discussion.

We may now proceed further. On page 141 is an important despatch
from Mr. Adams to Mr. Middleton of the 22nd of July, 1823?

Washington, July S2, 182S.

Sir: I hftTe the honor of inclosing herewith copies of a note from Baron de Tuyll,
the Russian minister, recently arrived, proposing, on the part of His Majesty the
Emperor of Russia, that a power should be transmitted to you to enter upon a nego-
tiation with the ministers of his Government concerning the differences which have
arisen from the Imperial ukase of 4th (16th) September, 1821, relative to the north-
west coast of America, and of the answer from this Department acceding to this

proposal. A full power is accordingly inclosed, and you will consider this letter as
communicating to you the President's instructions for the conduct of the negociation.
From the tenor of the ukase, the pretentions of the Imperial Government extend

to an exclusive territorial jurisdiction from the forty-fifth degree of north latitude,

on the Asiatic coast, to the latitude of filty-one north on the western coast of the
American continent--

—

Tou see that is describing the circle I have mentioned

—

and they assume the right of interdicting the navigation and the fishery of all other
nations to the extent of 100 miles from the whole of that coast.
The United States can admit no part of these claims.

I pause simply to put one question. Can any document be referred
to in which the United States ever receded from that position ? There
is the distinct statement of the Secretary of State to the Minister at
St. Petersburgh

—

884 The United States can admit no part of these claims.
Their right of navigation and of fishing is perfect, and has been in constant

exercise from the earliest times, after the peace of 1783, throughout the whole extent
of the Southern Ocean, subject only to the ordinary exceptions and exclusions of the
territorial jurisdictions, wliich, so far as Russian rights are confined to certain islands
north of the fifty-fifth degree of latitude, and have no existence on the continent of
America.
The correspondence between Mr. Poletica and this Department contained no dis-

cussion of the principles or of the facts upon which he attempted the justification of
the Imperial ukase. This was purposely avoided on our part, under the expectation
that the Imperial Government could not fail, upon a review of the measure, to revoke
it altogether. It did, however, excite much public animadversion in this country,
as the ukase itself had already done in England. I inclose herewith the North Amer-
ican Review for October, 1822, No. 37, which contains an article (p. 370) written by a
person fully master of the subject: and for the view of it taken in England I refer
you to the fifty-second number of the Quarterly Review, the article upon Lieutenant
Kotzebue's voyages. From the article in the North American Review it will be seen
that the rights of discovery, of occupancy, and of nncon tested possession, alleged by
Mr. Poletica, are all without foundation in fact.

I have next to call your attention to page 142, on which will be found
an able argument by Mr. Adams directed mainly to the question of the
territorial limits claimed as regards the Southern boundary, etc.

Next follows a justification of the traffic that was carried on by United
States citizens: a defence of that traffic as not being clandestine, etc.

Then, on page 143, the last paragraph but two, after referring to
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the statement that the traffic was unlawful and irregular, Mr. Adams
continues:

It is necessary now to say that this impression was erroneons; that the traffic of

the citizens of the United States with the natives of the north west coast was neither

claiideatitte, nor unlawful, nor irregular; that it hatl Ween enjoyed many years before

the Kussian American Company existed, and that it interfered with no lawful right

or claim of Russia.
This trade has been shared also by the English, French, and Portuguese. In the

prosecution of it the English settlenunt of Nootka Souud was made, wluch occasioned

the differences between Great Britain and Spain.

—

Of course it is quite right to say that that trade was mainly a trade

to the south of the Aleutian Chain, and in that great bight south of the

Aleutian Chain.
Then he proceeds, at the top of page 144, to justify the claim of the

United States from the 42nd to the 49th parallel of latitude on the
Pacitic Ocean. I do not think it is important that I should tnmble you
with that. But enclosed in that letter was a suggestion for an agree-

ment that would meet the difficulty

:

Aeticle I,

In order to strengthen the bonds of friendship and to preserve in future a perfect
harmony and good understanding between the contracting parties it is agreed that
their respective citizens and subjects shall not be disturbed or molested, either in

navigating or fu carrying on their fisheries in the Pacific Ocean or in the South Seas,

or in landing on the coast of those seas, in places not already occupied, for the pur-
pose of carrying on their commerce with the natives of the country; subject, never-
theless to tlie restrictions and provisions specified in the two following articles.

886 Art. II.

To the end that the navigation and fishery of the citizens and subjects of the con-
tracting parties, respectively, in the Pacitic Ocean or in the South Seas, may not be
made a pretext for illicit trade with their respective settlements, it is agreed that
the citizens of the United States shall not land on any part of the coast actually
occupied by Kussian settlements, unless by permission of the governor or com-
mander thereof, and that Russian subjects shall, iu like manner, be interdicted from
landing without permission at any settlement of the United States on the said
northwest coast.

Art. III.

It is agreed that no settlement shall be made hereafter on the northwest coast of
America by citizens of the United States or under their authority, north, nor by
Russian subjects, or under the authority of Russia, south of the fifty-fifth degree of
north latitude.

Is it not absurd—I am not putting it too strongly—to suggest even
that the Behring Sea was excluded from that: that when we speak of
the ''Northwest Coa^t", which has been again and again referred to,

which is used in the original Ukase, which is used in the Charter,
which is used in the correspondence without limitation, to say that that
northwest coast, forsooth, is a bit of the coast south of the Aleutian
Chain, and stops there? Of course one may take too sanguine a view
of these matters, but I do submit that that narrower contention is

absurd, and quite inconsistent with the tenor of these documents and
this corre8i)oudence.
Mr. Jnstice Harlan.—Sir Charles, what effect on that view would

the words near the top of page 144 have, in the letter which enclosed
the memorandum, which are: "The right of the United States from
the forty second to the forty ninth parallel of latitude on the Pacific
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Ocean we consider as nnquestionable"t Was not that strip of lan(? in

the mind of Mr. Adams !

Sir Charles Kussbll.—I do not myself see, Sir, that in this con-

nection it would have any effect at all.

Sir KiCHARD Webster.—The area from latitude 42° to 49°, is that

enclosed piece (indicating it on the map).
Mr. Justice Harlan.—He was contending that the United States

had the right unquestionably to go to 49

1

Sir Charles Kussell.—Yes.

Mr. Justice Harlan.—When he submitted along with that letter

this draft of a Treaty; the question I was directing the attention of

counsel to was whether, when S]>eaking of the J4orthwest Coast of

America, he is not reterring to the part which the United States

claimi'd.

Sir Charles Russell.—No Sir. Why should he be referring to

that ? He is stating, so far as that part is concerned, what is the terri-

torial limit of the coast claimed by the United States. So far as the
United States were concerned, as between them and Great Britain, the

northern boundary of their possessions on that northwest coast
886 had not been fixed. You, of course, Sir, are aware of that. It

was a matter in dispute how far, in succession to the rights of
Spain, the American title went along that northwest coast. That was
a bit of the northwest coast, I admit. All that coast right up to the
Behring Straits is a part of the northwest coast of the continent of

America; but there is no limitation; and that meaning I think is made
clear by the Article 2. It is in etfect saying, "So far as there are itus-

siau possessions, the Americans shall not land where there are estab-

lishments; and so far as there are American possessions on that north-

west coast, Kussians shall not land where there are American establish-

ments." That is what the effect of it is, evidently.

Mr. Justice Harlan.—Do you remember what the evidence says—

I

have forgotten—upon the question as to what country had possessions
on the eastern shore of Behring Sea at that time and in what is now
Alaska ?

Sir Charles Russell.—Undoubtedly, only some Russian settle-

ments.
Lord Hannen.—Only one Russian settlement, where there were three

men and four women, or something of that kind.
Sir Charles Russell.—Yes.
Mr. Justice Harlan.—There were no settlements, then, practically,

by any country on that shore.

Sir Charles Russell.—No.
Senator Morgan.—How many settlements on the Siberian coast were

there at that time ?

Sir Charles Russell.—We have no evidence, of course, as to that
Siberia, as I pointed out the other day, stood in a different i)osition to

Russia from Alaska. Siberia was part of the realm of Russia. The
persons who were there were Russians. There may have been an
aboriginal population there, so far as I know. I do not know. So far

as Alaska was concerned, it was treated as a colony of Russia.
The Tribunal here adjourned for a short while.
Sir Charles Russell.—In reference to the question of Russian

settlements north of the Aleutians, I would refer the Tribunal to page
42 of vol. I of the j^ppendix to the British Case. I do not think it is

necessary to trouble the Tribunal now to do more than take a note of it.

I simply make this observation. It will be there found that the only
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Eussian settlement north of the Aleutian chain was at a place called

Ifushagak. The population was not considerable. There were three

Russian males and two Kussian females. Nushagak is in Bristol Bay,

which is an indentation in the coast line north of the Aleutian penin-

sula. That is where the only settlement was.

The United States Treaty of 1824.

I now proceed with the correspondence, which is rapidly drawing to

aclose. I pointed out the suggestion made by Mr. Quincy Adams
887 in that important despatch of the 22nd July 1823, and I may pass

over the intervening correspondence and come to the question of

the Treaty itself. The Treaty itself, Mr. President, will be found on

page 35 of the same Volume with which I have been dealing. I do not

stop to do more than to recall the broad assertion of sovereign jurisdic-

tion made by Russia in the Ukase of 1821, and in the Charter of 1821,

and now side by side with that we have the Treaty:

It is agreed that in any part of the great Ocean commonly called the Pacific Ocean
or South Sea, the respective citizens or subjects of the high contracting powers
shall be neither disturlied nor restrained, either in navigation or in tishing or in the
power of resorting to the coasts upon points which may not already have been occu-

pied for the purpose of trading with the nutives, saving always the restrictions and
conditions determined by the following articles.

I do no more than ask this question. Is it possible, in view of the
assertions made by Russia, in view of the statements of Mr. Quincy
Adams that no part of that claim can be admitted by the United States,

in view of the fact that from that position the United States never
departed, to contend that from this Treaty is to be excluded the whole of

Behring Sea and the coasts of the territory abutting up<>n Behring
Sea! We submit with all deference that that is an impossible and
absurd contention.

Article II. With a view of preventing the rights of navigation and of fishing
exercised upon the Great Ocean by the citizens and subjects of the high contracting
Powers from becoming the pretext for an illicit trade, it is agreed that the citizens
of the United States shall not resort to any point where there is a Russian estab-
lishment, without the permission of the governor or commander; and that, recipro-
cally, the subject* of Russia shall not resort without permission, to anj' establishment
of the United States upon the Northwest coast.
Akticlb III. It is moreover agreed that, hereafter, there shall not be formed by

the citizens of the United States, or under the authority of the said States, any
establishment upon the northwest coast of America, nor in any of the islands adja-
cent, to the north of 54 degrees and 40 minutes of north latitude; and that in the
same maimer there shall be none formed by Russian subjects, or under the authority
of Russia south of the same parallel.

Can it be suggested that that was restricted; and that when the
phrase "Northwest coast" is mentioned there, it did not mean that no
establishment along any part of that northwest coast should be made
north of 54° 40': and, in the same way as regards American territory,
none should be made by Russian subjects south of that point!
Then comes Article IV:

It is, nevertheless, understood that during a term of ten years, connting from the
signature of the present Convention, the ships of both Powers, or which belong to
their citizens or subjects respectively, may reciprocally frequent, without any hin-
drance whatever, the interior seas

—

we are dealing here with territorial waters, entrance to which is limited
to the ten years

—

gulfs, barbonrs, and creeks, npon the coast mentioned in the preceding article, for
the purpose of fishing and trading with the natives of the country.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 141

888 What is the ground for restricting that to a portion only of
this north-west coast?

Article 111 has dealt with the formation of establisliments, and has
said that one Power shall not form a fresh establishment north of a
particular point in Kussian territory, and that the other Power shall

not form a Iresh establishment south of a particular point on the

United States territory. And then Article IV, passing away from the

subject of establishments, deals with the question of fishing and trad-

ing with the natives of the country, and provides that there shall be a
reciprocal right: to the citizens of the United States along the whole
coast which belongs to Russia, and reciprocally there shall be the right

of the Russian people along the whole coast which belongs to the
United States.

The President.—Is there evidence that the United States took
advantage of this article to trade with the natives of the coastt

Sir Charles Russell.—Yes.
The President.—Inside Behring Sea!
Sir Charles Russell.—No, ai)parently at that time there was no

inducement to go inside Behring Sea.
Senator Morgan.—I suppose the fur-seals were in there then, were

they not?
Sir Charles Russell.—Yes, fur-seals were in Behring Sea, I pre-

sume, from time immemorial. I do not know, but they probably were,
so far as we know. Up to this time the fur seals had not assumed any
position of importance, either as regards Russian enterprise or the enter-

prise of any other people.

General Foster.—They had taken over 3,000,000 of skins.

Sir Charles Russell.—1 will deal with that in a moment. The
observation is a little irregular, and I must ask you to restrain your
imi)atience. Mr. Foster has made an interjection. Sir, which it is per-

haps irregular to notice, in which he says that there were a large num-
ber of skins got. I do not know the evidence he refers to, but I have
no difificulty in saying that, as regards the fur-seals on the Pribilof

Islands, they had not assumed any importance as regards the supply
of skins. The islands were discovered in 1786, 1 think, and in Japan
and on the Commander Islands we know there was trading, but I do
not recollect that there was any such extent of dealing with fur-seals

on the Pribilof Islands. I will not refer to the interruption further,

but if my learned friend will give me the reference, I will deal with it

at a later stage. As a matter of fact, it stands thus. There were no
settlements at the time of this Treaty north of the Aleutians, except
the one I have mentioned at Nushagak. Obviously, therefore there
would be very little interest—motive of interest is perhaps the best way
of putting it—to go trading in the Behring Sea; but the point is not,

with very great deference, whether the United States used the power

—

they did at a later period use it for whaling and to a considerable
extent in Behring Sea after this; the question of the President was

addressed only to dealings with natives.

889 The President.—Yes, under Article IV.
Sir Charles Russell.—Yes : there was, in fact, as T have

said, only one settlement, ££nd therewould be comparatively little interest

or motive to attempt such trading at that time; but as regards the free

navigation of Behring Sea lor the purposes of whaling, which was then
considered a profitable industry, the United States did undoubtedly
pursue that industry in the Behring Sea.
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The diflBculty tliat my learned friends have to meet is this. Article

III specities the northwest coast of America to the north of 54° 40',

which ia the sonthern limit of Kussian possessions, and extends with-

out any limitation whatever to the north; and when Article IV is

framed* it refers to the coast mentioned in the preceding Article with-

out any limitation. Therefore in the later article (to the limit and
extent of the northwest coast in the preceding article) it obviously

extends to the whole of the north-west coast right up to the Behring

Straits. I think that is all 1 have to say upon the subject of the

Treatv : except to read, from page 30, Volume I of the Appendix to

the British C'ounter-Case, a passage in a communication made by Count
Nesselrode in a letter dated the 11th of April, 1824, only six days after

the date of the Treaty. It is a considerable communication, and I may
tell the Tribunal that this was written apparently with the object of

allaying the apprehensions and toning down the objections of the Com-
mercial Company, as to the view that they should take of the efl'ect of

this Treaty of 1824 upon their interests. The revised translation is in

the right hand column.

In Article III—that is of this Treaty—the Uuited Statps recognize the sovereign
power of Russia over the western coast of America, from the Polar Seas to 54° 40' of

north latitude; while we on our part promise uot to found Settlements below this par-

allel, as a matter of course only in those places, and without extending this provision

to the Colony of Ross, far distant to the south.

Then at the bottom of the page

:

In Article IV we allow the American States, though for no longer than ten years,

to trade and tish in places within our dominions.

There it is stated without any qualification whatever; and this is writ-

ten, as I say, six days after the Treaty; it extends without any qualitica-

tion the whole way up; and the importance of Article IV is that it

gives a temporary advantage to the United States—that is to say, it

gives to United States subjects rights of access to interior seas, to gnlfs,

to harbours, and to creeks, all of which, or the greater part of which,
would be in strictly territorial waters; and, therefore, to which, upcm the
general rule of international law, the United States would not have
any right of access at all.

The President.—Was this diplomatically communicated to other
Powers? Did it come from the United Staties Minister, or where is it

taken from?
Sir Charles Russell.—The explanation is given on page 28. It is

a letter from Count IS^esselrode to Nicholas Semenovitch, and I
890 gather from the communication that this gentleman was inter-

ested in the American Commercial Company, and that it was
written with a view of allaying the apprehension of, or justifying the
Treaty to, that gentlemen: that is the object of it.

The President.—You are not aware how the British Government
came into possession of that document.

Sir Charles Russell.—Not at the moment.
The President.-It is not of much importance, but I should to

know if it had any international value.
Sir Richard Webster.—I think it is one of the documents which

came to light when the annexation to the United States took place.
This is the (lorrect translation by the United States of that document.
The President.—The purport of my question was, whether the

United States were officially apprised of the existence of this document
and of this interpretation. That is the point of my question.
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Sir Charles Russell.—1 am not able to say tliat they had it

official ly.

The President.—At all events they had the document in their

hands.
Sir Charles Russell.—Yes, they had the document in their hands.
Senator Morgan.—Those documents came over to the United States,

I take it, to be deposited among the archives with reference to the

Alaskan regions.

Sir Charles Russell.—I should judge the case to be this: that

when the cession of 18C7 was effected all the documents that related to

the Alaskan territory were handed over as being necessary for the

archives; and I should say that that was the probable explanation.

The President.—Yes.
Sir Charles Russell.—Now let me make one other comment before

I pass from this Treaty.
The Tribunal will observe that neither in the Ukase, nor in the

Charter under the Ukase, is any special reference made to any partic-

ular kind of fishing beyond the statement as to whaling, which word is

used in Section 1 of the Ukase: '* pursuits of commerce, whaling and fish-

ery and of all other industry in all islands", and so forth. There is no
indication therefore of any special kind of fishing.

There is nothing for instance about sea-otters or fur-seals, nor any
other kind of animal or any special kind of fish. The only one is whal-
ing, which I presume was a matter of more or less importance. And
therefore, when in Article 1 of the Treaty it is said in express terms
that the subjects of neither Contracting Party shall be disturbed or
restrained in navigation or in fishing or in resorting to the coast, and
so on, I need not say that that is a recognition of the mutual rights

as to fishing, without any limitation of any kind or character either as
to the mode of fishing or the objects to which that fishing is addressed.
It is absolute and unqualified.

Now one other word: A distinction of course is to be drawn between
different parts of this Treaty. The United States will not say,

891 they have not said, they cannot correctly say, that Article 1 gave
them a right. That is not the position so far as the general rights

of navigation and fishing in the open sea are concerned.
The Treaty of 1824 did not confer that right on the United States.

It recognized a right. The position of the United States in the lan-

guage of Mr. Quincy Adams was this:—We can admit no part of the
claim of Russia, and therefore the true position is this, that Article 1

of the Treaty of 1824, just as in the Treaty of 1825, at which I have not
yet arrived, does not confer the right, but is merely the recognition of
the right; and therefore withdraws all the pretensions inconsistent

with that right which were advanced in the Ukase and by the Charter.
When we come to Article IV, the case is different; because as regards

Article IV something is given which is not a right, apart from Tr< aty,

either of the United States on the one hand or of Russia on the other,

because it gives the right of frequenting the interior seas, gulfs, har-

bours, and creeks on the coasts mentioned, all those pointing to terri-

torial waters which neither Russia nor America could frequent in the

territories of the other as of right.

Now, I leave that Treaty altogether, with one small exception, namely
the argumentwhich my learned friend, Mr. Carter, greatly tomy surprise,

based upon the conversation between Baron de Tuyll and The Baron de

Mr. Adams on the eve of the signature of tlie Treaty. 1 Tmii incident.

say whiiJh my learned friend advanced greatly to my surprise; I sup-
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pose he advanced it because it had already been advanced in thear^-
ment of Mr. Blaine in one of his letters; but my surprise at my learned

friend advancing it is because, when looked at, it is the strongest con-

firmation of the construction of the Treaty of 1824 on which we are

insisting. What had happened? The Trading Company was, appar-

ently, alarmed that there might be some restriction of those rights, as

indeed there were. The Company was composed of influential persons.

It had construed the Treaty in the sense in which we are construing it,

and they wanted to see whether, before it was actually signed, there

might not be something which, as regards the effect upon them and
their rights under the Charter, might not be mitigated. Accordingly,

we have that very interesting record at page 263 of Volume I of the

Appendix to the United States Case, the passage in question being at

page 276. This is the long letter of the 17th of December, 1890, from
Mr. Blaine to Sir Julian Paunceforte.

Baron Tuvll, the Russian Minister, wrote me a note yesterday requesting an imme-
diate interview, in conseqnence of instructions received yesterday from his Court.

He came, and after intimating that he was under some embarrassment, [very nat-

urally] in execnting his instructions, said that the Russian-American Company,
upon learning the purport ot the Northwest Coast Convention concluded last June
by Mr. Middleton, were extremely dissatistied (a jete de hauts a-is), and, by means of
their influence, had prevailed upon his Government to send him these instructions

upon two points. One was that he should deliver, upon the exchange of the
892 ratifications of the Convention, an explanatory note purporting that the Russian

Government did not understand that the Convention would give liberty to the
citizens of the United States to trade [where?] on the coast ot Siberia and the
Aleutian Islands. The other was to propose a modification of the Convention by
which our vessels should be prohibited from trading on the northwest coast north of
latitude 57°.

You observe, therefore, that he was to explain the Eussiau meaning
as to the liberty of the citizens of the United States to trade on the
coast of Siberia and the Aleutian Islands. What was the other point?

To propose a modification of the Convention, by which our vessels should be pro-
bibite<l from trading on the northwest coast North of latitude 57'^ [you see, a modi-
fication.] With regard to the former of these points he left with me a minute in
writing.
With this preliminary statement. Baron Tuyl, in accordance with instructions from

bis Government, submitted to Mr. Adams the following note

:

KXPLANATORY NOTE FROM RUSSIA.

Explanatory note to be presented to the Government of the United States at the
time of the exchange of ratifications, with a view to removing with more certainty
all occasions for future discussions; by means of which note it will be seen that the
Aleutian Islands, the coasts of Siberia, and the Russian Possessions in general on the
Northirest Coast of America to 59^30' of north latitude are positively excepted from
the liberty of hunting, fishing, and commerce stipulated in favour of citizens of the
United States for ten years.

Therefore, you observe that Baron de Tuyll and his friends, the Amer-
ican Company behind him, read the Treaty as we have been contend-
ing that Treaty can only be read, as giving the liberty of visit for ten
years to the whole of the northwest coast; and this is his argument
He says:

This seems to be only a natural consequence of the stipulations agreed upon, for
tkecoasU of Siberia are washed by the Sea of Okhotsk, the Sea of Kamschatka, and
the Icy Sea, and not b^ the South Sea mentioned in the first article of the Convention
of Apnl 5-17 ( 1824). The Aleutian Islands are also washed by the Sea of Kamschatka,
or Northern Ocean.

It is not the intention of Russia to impede the free navigation of the Pacific Ocean. She
would be satisfied with causing to be recognized, as well understood and placed,
beyond all manner of doubt

—
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My learned frieud did not read this; probably he accidentally over-

looked it

—

the principle that beyond 59° 30' no foreign vessel can approach her coasts and her
islands, nor fish nor hunt within the distance of two marine leagues.

My learned friend did not read that passage.
Mr. Carter.—I think I did.

Sir Charles Russell.—No, I think not; indeed, I am sure not,

because I noted it at the time. The assertion amounts to this:

The interpretation we put upon it is the interpretation the Commer-
cial Company have been putting upou it, and we propose this alteration;

not to insist on the 100 miles, but we shall be content with two marine
leagues, that is to say, keep outside the territorial waters, only let us

extend the territorial waters not to one but to two marine leagues.

893 Senator Morgan.—That is the first time I think I have heard
in any paper of the distinction drawn between fishing and hunt-

ing, that is, two marine leagues from laud; what could they hunt two
marine leagues from land?

Sir Charles Russell.—I suppose, though I do not defend the accu-
racy of the language of Baron Tuyl—I 8ui)pose that you might say, not
improperly, that you hunted a whale, that you hunted a sea-otter, or
that you hunted a fur-seal.

Senator Morgan.—I mean, you would not say that you hunted for

halibut or codfish.

Sir Charles Russell.—No; I should say you fish for them, but
you, sir, are quite as good a judge of language in that respect as I or
anybody else.

Senator Morgan.—I mean, it is a point on the construction of the
Treaty, that there was a distinction made between hunting and fishing,

.

and that the right reserved by Russia, or rather, the United States, of
whaling and other fisheries did not include perhaps the right to hunt
seals, or to hunt sea otters.

Sir Charles Russell.—My respectful answer to that would be, Sir,

Where is there a trace of such a reservation ?

Senator Morgan.—I mean, if there is such a thing.
Sir C'HARLES Russell.—There is nothing. Let me call the attention

of the learned Arbitrator to the fact that in the Ukase or in the Charter
under the Ukase, which refers to any special kind of fishing or of hunt-
ing, the expression is :

" The pursuits of commerce, whaling, and fishery,

and of all other industry", and so on,—that is what is asserted. I
would submit this point to the learned Senator: if the Company were
to get the right of hunting fur-seals exclusively within 100 miles of the
coast, it was to get it under this Ukase, or under the Charter, or not
at all. Under the Charter it enjoys the privilege of hunting and fish-

ing to the exclusion of all other Russian or foreign subjects throughout
the territories long since in the possession of Russia.

Senator Morgan.—Will you allow me for one moment? They have
the privilege of hunting and fishing mentioned; but tlie question is

whether they gave up in the Treaty of 1824 and of 1825 the right of
hunting and fishing, or only the fishing?

Sir Charles Russell.—With great deference, I think the fallacy,

if I may say so, is that the word is piimarily applied to the hunting of

animals of land, and the Company, under this Charter, had great j)rivi-

leges, admittedly within the power of the Russian Emperor to grant, of

hunting on that land and over large tracts of land. That is not ton<'hed,

and the Treaty is silent upon any question of grant of Russian terri-

B S, PT XIII 10
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tory, because nobody can aflFect or control or limit tbe disposition of the

Russian Government, or Leg^islature if there be one, as regards all

within the territorial sovereignty; but, when you come to the question

of the sea, the Treaty says the subjects of both Powers shall have

894 unrestricted rights of fishing in the South Sea, without any

restriction or limitation, and, though I listen with the greatest

deference to any suggestion coming from the Arbitrators, I tail to see

what the difficulty is that really presses on the learned Senator's mind.

We never contended that that Treaty gave the right of fishing in the

open sea; we never contended that it conferred a right, but merely, by
the recognition of the right, withdrew an unjust pretension which would

have limited the right of the public to fish in the Sea.

It is clear that Baron Tuyll's objection went only to the extent of a

limitation of the right of hunting and fishing within the distance of two
Diarine leagues; and the use of the word "hunting" in that connexion

clearly shows that he, at all events, was using "hunting" in a sense

applicable to the sea, because " within two marine leagues of the shore"

could of course, only be upon the sea; and all he was saying was:
" You must not come and hunt or fish"—whatever the right phrase

maybe—"within two marine leagues". But that was not quite all.

Mr. Adams, as one would expect from a statesman of his known ability,

said '' You need not be uneasy"—(and I think that answers the ques-

tion which the learned President was good enough to put a minute or

two ago)—" If you talk of these northern regions, you will be drawing
the attention of our people to it. There is no great interest for them to

go at present—it is not worth while making a point of it." But he says

:

"The Senate will agree to this Treaty. We have no power to depart
from the Treaty. The Treaty must speak according to its natural eftect,

and therefore, to put it plainly and tersely, you must take it or leave it".

The Russian Government was anxious to take it, because they were
then securing for the first time a recognition on the part of Great Britain
and the United States of a distinct territorial sovereignty over a pre-

viously disi)uted territory, and therefore the Treaty passed, and is to be
interpreted according to its meaning and the natural import of the
words which are used in the Treaty itself.

I say therefore that so far from that Baron deTuyl incident furnishing
an argument against our contention, it is a circumstance most strongly
significant of the fact that the American Company were taking the very
view of the construction of the Treaty of 1824 which is the construction
which we are now saying is the clear and indubitable one.

The British Treaty of 1825.

I pass now to the Treaty of 1825, and with regard to that Treaty I
must begin by observing that if I have made my ground good as regards
the Treaty of 1824, I stand in a position certainly as strong, probably
stronger, when 1 come to consider the Treaty of 1825; because from begin-
ning to end of the correspondence it will be found that that part of the

assertion of Russia to which Great Britain most strongly objected
895 was the right of aflecting and controlling free navigation and free

rights in the open sea; and as will appear in the correspondence to
which I will now call attention, the Government of Great Britain was
not concerned about pressing the question of delimitation of territory
upon the coast nearly so much as in pressing a settlement of the preten-
sions as regards maritime jurisdiction.

I ought indeed to have said in connection with the other subject,
particularly the meaning of the north-west coast, that the position of
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America in this regard was a little singular. The boundaries, as I said,

between Russian territory on the coast and British territory, and
United States territory, were to a large extent undefined. It was
pretty clear—I do not think the United States ever suggested the con-

trary—that to some extent, at least, there would come in as a wedge
between Russian territory on the north and United States territory on
the south, some portion of British territory on the coast. The exact
point was not defined or limited.

As I have said, the limit of the Russian claim to the south had been
vari usly advanced by Russia. In the Ukase of 1799, they had only
claimed to go down to 55°. In the Ukase of 1821, they had claimed to

go down to 51°. The Arbitrators will recollect that. On the other
hand, the exact point north to which the United States were prepared
to press its just claims to territory had been left more or less undefined,

and it was a matter of only indirect interest to the United States of

what was to be the southern boundary of the Russian possessions.

The more they could squeeze the Russian assertions of sovereignty on
the coast further north, the greater chance it would give them of
squeezing British territory further north, and so extend theirown claims.

It was only in that sense a matter of comparative importance to the
United States what should be the southern boundary of the Russian
possessions.

Now the correspondence, so far as Great Britain is concerned, is most
conveniently set out in the 2nd volume of the Appendix to the British
Case, and it is all collected there as far as I desire to use it. It begins
with a letter from Baron Nicolay to the Marquess of Londonderry.
This is a long letter and I do not think it is necessary I should trouble
you by reading it in full. The fourth sentence begins:

Le uouveaii reglement n'interdit point aux bS.tiraen8 strangers la navigation dans
les mers qui baignent les possessions Kusses sur les cdtes nord-ouest de I'Am^rique
et nord-est de I'^ie.

I merely read that to shew the extent to which it extends. Then it

goes on

:

D'un autre cfit6, en considt^rant les possessions Russes qui s'^tendent, tant sur la

cfite nord-ouest de I'Am^rique depuis le d6troit de Behring jusqu'au 51^ de latitude
septentriouale

It then proceeds to give the boundaries very much as in the corre-

si)ondence of M. de Poletica with the United States which I have
896 already read. He then goes on to claim that it would entitle

Russia to treat the sea as a closed sea and then he finally says.

II s'est born6, an contraire, comme on a lieu de s'en convaincre par le reglement
noavellement pubii6, k d^fendre k tout batiment 6tranger, non seulement d'aborder
dans les ^tablissements de la Campagnie Ara6ricaine, comme dans la presqa'ile du
Kanitcbatka et les cfites de la mer d'Okhotsk, mais aussi de naviguer le long de ces
possessions et en g^n^ral d'en approoher k une distance de 100 milles d'ltalie.

On the top of the next page occurs another sentence which shews his
apprehension of the meaning of the Pacific Ocean.

Car, s'il est d^moutr6 que le Gouvernement Imperial eftt eu k la rigueur la faculty
de fermer entierement aux strangers cette partie de l'0c6an Paciiiqne qui bordeut
no8 possessions en Am^rique et en Asie

unm^stakeably referring to Behring Sea as part of the Pacific Ocean.
Now the Government of the King immediately took advice upon the

matter, and Mr. Christopher Robinson, the then King's Advocate, was
asked to exjjress his opinion:

In obedience to your Lordship's directions I have the honour to report that it

appears to be the object of this Gommunication to obtain indirectly from his Maj-
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esty's Government an acknowledgnaeut of t«rritorial rights which are assnmed by
Russia over a portion of sea that may become of great importauce with reference to

the trade of that part of the world, and the discoveries which are now directed to

that quarter.

It is important to observe that he, a lawyer, at once sees that the

assertion of the chiim to exehule others from a definite area of the sea

from the coasts, is an assertion of territorial sovereignty, and accord-

ingly he, at once, so describes it. You will see he says on page 2 of

the volume II of the Appendix to the Case of the British Government:

The communication indirectly asserts an exclusive right in the sovereignty

"d'une raer feruiee sur I'espace de nier, dont les possessions " (from Behring's Straits

to 51° north, on the west coast of America, and 45'^ north on thp coast of Asia)

"fonneut les limites", and it proceeds to announce as a qualified exercise of that

right the exclusion of all foreign ships, under pain of confiscation, from approaching
within 100 miles of those coasts.

The extent of territory so assumed is much greater than is ordinarily recognized

by the princii>le8 of the law of nations.

and so on.

Now the letter from Count Kesselrode to Count Lieven, on the next
page, is practically the same. I think in every important respect it is

tlie same as Baron de Nicolay's letter which I have already read, and
therefore 1 forbear to trouble the Tribunal with it. Sir Charles Bagot
was, at this time, the British Minister at St. Petersburgh, and he
writes a letter on the 17th of November, beginning on the bottom of

page 4, referring to his dispatch in which he transmitted the heads of
the Ukase. I will not trouble the Tribunal with reading the whole of
the letter, but the last passage but one is important:

When I found that the L^aae had been already communicated to yonr Lordship
I abstained from entering with Count Nesselrode into any further discussion

897 of it, or inquiring of him, upon what grounds the 5l8t degree of north lati-

tude (which, after the last Treaty between Spain and the United States,
reduces the possessions of Great Britain to two degrees of latitude) had been now
declared,

—

that is to say, Great Britain was being squeezed between those two
claims.

I believe for the first time, to be the boundary of the Russian dominion upon
those coasts, but I have adverted to the novel principle involved in that Regulation
of tlie Decree which dooms to confiscation all foreign vessels which may approach
within 100 Italian miles of the Russian coasts, and 1 find that this extraordinary pre-
tension has been adopted from, and is supposed to be justified by the Xllth Article
of the Treaty of Utrecht.

Now I pass over a good many pages of the correspondence and come
to page 12, where there is an important letter, from Lord Stowell, which
my friend Mr. Carter read ; and you will see that Lord Stowell regarded,
as every lawyer must regard, the assertion of exclusive control over an
area as an assertion of exclusive dominion, territorial dominion, over
that area.

Now Lord Stowell begins by saying:

I have perused these papers and it appears to me to be unsafe to proceed to any
controversial discussion of the proposed Regulations till it is shown that they issue
from a competent authority founded upon an acknowledged title of territorial and
exclusive possession of the portions of the globe to which they relate. ^

and so on. Then he proceeds in the 2nd paragraph to say:

The territories claimed are of different species—islands—portions of the conti-
nent—and large portions of the sea adjoining.
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lie was a lawyer of great learning, ability and authority; and he
treats it as a claim of territorial dominion. Then he proceeds:

I kDow too little of the history of their connection with either islands or conti-

nents to say with confidence that such a possession has in this case been acquired.

—

and so forth.

He then proceeds to discuss the question, which has merely an aca-

demic interest at the present stage of the controversy, as to how far

the mere right of discovery without actual possession would give the

right to territory, with which we need not now trouble; and he finally

winds up by saying:

I content myself with observing upon the Regnlations themselves that they are

carried to an extent that appears very unmeasured and insupportable.

Then on page 13 there is a communication to the Board of Trade,
from which I read a short extract, in order to point out that it refers to

the fact of there being some trade with Great Britain in the Behring
Sea.

Two British ships nearly about the same time that the above ship sailed for the
coast of Japan sailed for the whale fishery on the northwest coast of America, we
believe into Behring Straits.

We have no doubt if we are protected in afair trade (not with China) and fishery

in the North Pacific Ocean, that British enterprise will find some islands in that
great ocean which may have been overlooked by the Russians and Americans,

and so forth.

Then at page 14 there is an important letter from Lord Lon-
898 donderry who was then Foreign Secretary of Great Britain. It

is dated the 18th January 1822. This letter refers to the north
western coast of America. The second paragraph begins thus:

This document, containing Regulations of great extent and importance, both in
its territorial and maritime bearings, has been considered with the utmost attention,
and with those favourable sentiments which His Majesty's Government always bear
towards the acts of a State which His Majesty has the satisfaction to feel himself
connected, by the most intimate ties of friendship and alliance; and having been
referred for the report of those high legal authorities, whose duty it is to advise His
Majesty on such matters.
The undersigued is directed, till such friendly explanations can take place between

the two Governments as may obviate misunderstanding upon so delicate and impor-
tant a point, to make such provisional protest against the enactments of the said
Ukase as may fully serve to save the rights of His Majesty's Crown, and may pro-
tect the persons and properties of His Majesty's subjects from molestation in the
exercise of their lawful callings in that quarter of the globe.
The undersigned is commanded to acquaint Count l.ieven that it being the King's

constant desire to respect, and cause to be respected by his subjects in the fullest

manner, the Emperor of Russia's just rights, His Majesty will be ready to enter into
amicable explanations upon the interests affected by this instrument, in such man-
ner as may be most acce}>table to His Imperial Majesty.
In the meantime, npon the subject of this Ukase generally, and especially upon

the two main principles of claim laid down therein, viz, an exclusive sovereignty
alleged to belong to Russia over the territories therein described, as also the exclu-
sive right of navigating and trading within the maritime limits therein set forth, his
Britannic Majesty must be understood as hereby reserving all his rights, not being
prepared to admit that the intercourse which is allowed on the face of this instru-
ment to have hitherto subsisted on those coasts, and in those seas, can be deemed to
be illicit, or that the ships of friendly Powers, even supposing an unqualified sover-
eignty was proved to appertain to the Imperial Crown in these vast and very imper-
fectly occupied territories, could, by the acknowledged law of nations, be excluded
from navigating within the distance of 100 Italian miles as therein laid down from
the coast, the exclusive dominion of which is assumed (but, as His Majesty's Govern-
ment conceive, in error) to belong to His Imperial Majesty the Emperor of All the
Russias.

I have already pointed out the position which Mr. Qnincy Adams
took up: that the United States can admit no part of this claim. I
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now call attention to the position which Lord Londonderry, represent-

ing Great Britain, took up; and I say, as I said in reference to the

other assertion of the United States, that Great Britain never departed

from that position.
. ,-,«, t^ ,

Now on the next page, page 15, is a communication dated 19th Feb-

ruary, 1822, from Mr. Stratford Canning who was then in Washington.

Refeiring to an interview with Mr. Adams, he says:

Mr. Adams gave me to nnderstand that it was not the intention of the American

Cabinet to admit the claim thus notified on the part of Russia. His objection

appears to lie more ])articularly against the exclusion of foreign vessels to so great a,

distance from the shore.

I have to point out that so far the southern boundary of Russian

possessions is concerned, it had only the indirect interest for the United

States that I have mentioned.

899 Then the attention of the Foreign Office is further drawn to

the matter by the Hudson's Bay Company, on page 15. I need

not read that.

On page 17 is an impoBtant memorandum by the Duke of "Wellington,

in these terms

:

In the course of a conversation -which I had yesterday with Count Lieven, he
informed me that he had been directed to gfve verbal explanations of the Ukaae
respecting

—

I ask the attention of the Tribunal to the language used

—

the north-west coast of America.

Where is there any limitation to be found that the withdrawal of the
Ukase was confined to the Ocean south of the Aleutians!

These explanations went, he said, to this, that the Emperor did not propose to

carry into execution the Ukase in its extended sense. That His Imperial Majesty's
ships had been directed to cruize at the shortest possible distance from the sliore

in order to supply the natives with arms and ammunition, and in order to warn all

vessels that that was His Imperial Majesty's dominion; and that His Imperial
Majesty had besides given directions to his Minister in the United States to agree
upon a Treaty of Limits with the United States.

You see, Mr. President, this is very like the echo of the communica-
tion which Mr. Middleton records, not with Count Lieven, but with
another Russian Minister, when he is informed that Russia cannot
withdraw what has been done in the way of giving orders, but that he
may rest assured that those orders will not be acted upon, and that the
orders sent out will be only to exercise control within the limits recog-
nized by international law.
The Duke of Wellington proceeds to say:

It appears here that this explanation when given will be very little satisfactory;
and that at best it is only a verbal explanation of a written and published Ukase,
the terms of which, however contrary to the law of Nations and protested against
by us, most be tbe rule for our merchants and traders till we can obtain some docu-
ment in writing which will alter it. This is the sense in which I propose to act at
Vienna npon this part of the instructions, and it is desirable that I should be
informed whether we have any claim to territory on the north-west coast of America,
and what are the opinions and reasonings of the civilians upon the question of
dominion on the $ta.

This letter is clear and businesslike as one would have expected from
the Duke of Wellington; and I need not remind the Tribunal that at
this time, althongh the marine league limit had been pretty generally
recognized, it certainly had not been so universally fixed and recognized
as in later years.
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Then Le goes on

:

ITie Russian Ministers will very probal>ly assimilate their claim of dominion as

thus verbally explained to the claim which we are supposed to have of dominion in

the Narrow Seas, which it was attempted to bring into discussion at the Congress at

Vienna in 1815. We avoided the discussion, and explained the practice of giving
and r«>ceiving salutes prevailing in the British Navy in a manner satisfactory to all

parties. But we never relinquished the claim of the dominion.
On the other hand, we have not recently claimed the dominion in a proclamation,

and warned others not to approach it.

900 I now pass on to the letter from IVfr. George Canning to the

Duke of Wellington, wbich will be found at page 21. He says:

Tout Grace is already in possession of all that has passed both here and at St.

Petersburgh on the subject of the issue in September of liist year, by the Emperor of
Russia, ot an Ukase indirectly asserting an exclusive right of sovereignty from
Behriug's Straits to the Slst degree of north latitude on the west coast of America,
and to the 4oth degree North on the opposite coast of Asia, and (as a qualiKed exer-
cise of that right) prohibiting all foreign 8hi)»s, under pain of confiscation, from
approaching within 100 Italian Miles of those coasts.

He then alludes to the opinions of Lord Stowell, and of the Advocate
General, and refers to the question of title founded on mere discovery
and the point whether possession was necessary. I need not trouble
you with that. Then follow some sentences which are important.

With respect to the other points m the Ukase which have the effect of extending
the territorial rights of Russia over the adjacent seas to the unprecedented distance
of ItiO miles from the line of coast, and of closing a hitherto unobstructed passage,
at the present moment the object of important discoveries for the proumtiou of gen-
eral commerce and navigation, these pretensions are considered by the best legal
authorities as positive innovations on the right of navigation. As such, they can
receive no explanation from further discussion, nor can by possibility be justified.

Common usage, which has obtained the force of law, has indeed assigned to coasts
and shores an accessorial boundary to a short limited distance for purposes of
protection and general convenience, in no manner interfering with the rights of
others, and not obstructing the freedom of general commerce and navigation.
But this important qualification the extent of the present claim entirely excludes,

and when such a prohibition is, as m the present case, applied to a long line of coasts,
and also to intermediate islands in remote seas where navigation is beset with innu-
merable and unforeseen difficulties, and where the principal employment of the
fisheries must be pursued under circumstances which are incompatible with the
prescribed courses, all particular consi«lerations concur, in an especial manner, with
the general principle, in repelling such a pretension as an encroachment on the
freedom of navigation, and the unalienable rights of all nations.

I have indeed the satisfaction to believe, from a conference which I have had with
Count Lieven on this matter,—that upon these two points,—the attempt to shut up
the passage altogether, and the claim of exclusive <lomitiion to so enormous a dis-

tance from the Coast,—the Russian Government are prepared entirely to waive their
pretensions. The only efiort that has been made to justify the latter claim was by
reference to an Article in the Treaty of Utrecht, which assigns 30 leagues from the
Coast as the distance of prohibition. Bnt to this argument it is sufficient to answer
that the assumption of such a space was, in the instance quoted, by stipulation in a
Treaty, and one to which, therefore, the party to be affected by it ha<l (whether
wisely or not) given its deliberate consent. No inference could be drawn from that
transaction in favour of a claim by authority against all the world.

I have little doubt, therefore, but that the public notification of the claim to con-
sider the portions of the ocean included between the adjoining coast of America and
the Russian empire as a mare clauanm, and to extend the exclusive territorial juris-
diction of Russia to 100 ltali.in miles from the coast, will be publicly recalled, and
I have the King's commands to instruct your Grace further to require of the Russian
Minister (on the ground of the facts and reasonings furnished in their despatch and
its inclosnres) that such a portion of territory alone shall be defined as l)elonging
to Russia as shall not interfere with the rights and actual possessions of His Majesty's
subjects in North America.

That is a statement which is I think accurate in point of law, and
you will see that while it is emphatic and distinct in its opposi-

901 tion to the claim of exclusive dominion 100 miles Irom the coast,
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it professes the willingness of the Government to enter into negotia-

tions for the delimitation of the disputed territory.

On page 24 is a Confidential Memoir, which I need not read; I may
say that it re states the case in defence of the Ukase; claims that they

might have treated the Northern part of the Pacific as a shut sea, and
so forth; but that there are overtures for the settlement of the subject,

and that the Russian Government does not desire to press the matter

to the full extent.

The Uuke of Wellington, having received that letter which I have
read from Mr, Canning, writes to Count Lieven in these terms. I am
reading from page 25

:

Wc object to the nkiise on the grounds:
1. Tliiit Ijis imperial Majesty assumes thereby an exclnsive sovereignty in North

Amerira of which we are not prepared to acknowledge the existence or the extent.

Upon this point, however the Memorandum of Count Nesselrode does afford the

means of negotiation, and my Government will be ready to discuss it either in Lon-
don or St. Petersbnrgh whenever the state of the discussions on the other question
arising out of the ukase will allow of the discussion.

The second ground on which we object to the Ukase is that His Imperial Majesty
thereby excludes from a certain considerable extent of the open sea vessels of other
nations.
We contend that the assumption of this power is contrary to the law of nations,

and we cannot found a negociation upon a paper,

That is the Confidential Memoir which I have just referred to.

—

in which it is again broadly asserted. We contend that no Power whatever can
exclude another from the use of the open sea. A Power can exclude itself from the
navigation of a certain coast, sea, etc., by its own act or engagement, but it cannot
bj' right be excluded by another. This we consider as the law of nations, and we
cannot negociate upon a paper in which a right is asserted inconsistent with this
principle.

Nothing could be stronger than that. Then follows an incident in

the process which I took the liberty of describing a little time ago—the
l)rocess of climbing down; and I call attention expressly to the note
from the Duke of Wellington. It is dated November 29th, 1822.

Since I wrote to you yesterday I have had another conversation with the Russian
Ministers regarding the Ukase.

It is now settled that both the memorandums which I inclosed to you should be
considered as non avenus, and the Russian Ambassador in London is to addiess yon a
note in answer to that of the late Lord Londonderry, assuring you of the desire of
the Emperor to negociate with you upon the whole question of the Emperor's claims
in Nortli America, reserving them all if the result of the negociation should not be
satisfactory to both parties.

Therefore the po.«ition was that the Confidential Memoir that I men-
tioned was considered as non avenue, and the matter was at large for
negotiation.
Now on page 31 is an important memorandum to Mr. Canning from

Count Lieven, who was then in London. It is the second passage I
refer to,—it is in these words:

Avant de quitter V<<rone, le Soussign6 a re^u I'ordre de donner au Gonveme-
902 ment de Sa Maj. stt^ britannitiue une nouvelle pr< uve des dis])ositions connues

de THmjuTeur, en proi>()8ant ^ son Excellence Mr. Canning, principal secretaire
d'Etat de Sa Majestt^ Hritanni<|ne pourles Affaires ^'Irangeres (sans que cette proposi-
ti<»n puisse porter atttiiiite aux droits de Sa Majesty Imperiale, si elle n'est pas
accept<^e), cjne de i»art et «l'autre la question de droit strict soit provisoiroment
<^cart<5e, et que tons les diff(<rend8 anxcjuels a donn<^ lien le Kiglement dont il s'agit,
B'a]>lani88ent|)ar un arrangement amical fond6 sur le seul principe des convenances
mntuelles et (jui serait n<^goci<^ a Saint-Pi^tersbonrg.

Then follows a long dispatch from Count Nesselrode to Count Lieven,
which is to a large extent, indeed I think it is entirely conversant with
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the question of the territorial claim. I think I am right in saying that
there is nothing about the maritime jurisdiction portion of the claim.

I now may pass over a good many of these letters until I come to

page 38, a despatch troai Mr. George Canning, to Sir Charles Bagot:

Sir: I have the honour to inclose for yonr Excellency's information, the copy of a
despatch received from His Majesty's Minister in America upon the subject of the
Kussinn Ukase relating to the north-west coast of America, also of a letter from the
Ship-owners' Society upon the same subject, and of a Memorandum of my reply to

that letter.

Your Excellency will observe from Mr. Stratford Canning's despatch that the
Government of the United States are desirons to join with that of His Majesty in

brin<iiug forward some proposition for the definitive settlement of this question with
Russia.
We have no precise information as to the views of the American Government,

Mr. Rush not having yet received any instructions upon the subject. It seems
probable, however, that the part of the question in which the American Government
is peculiarly desirous of establishing a cohcert with this country is that which con-
cerns the extravagant assumption of maritime jurisdiction. Upon this point, it

being now distinctly understood that Russia waives all her pretensions to the prac-
tical exercise of the ri<;Lts so unadvisedly claimed, the only question will be as to
the mode aud degree of disavowal with which Great Britain and the United States
might be respectively satisfied.

lJ])on this point, therefore, such a concert as the United States are understood to
desire will be peculiarly advantageous; because, supposing the disavowal made,
there is no disposition on the part of His Majesty to press hard upon the feelings of
the Emperor of Russia, and it would certainly be more easy for His Majesty to iusist

lightly upon what,may be considered as a point of national dignity, if he acted in
this resjject in concert with another Maritime Power, than to exact any less degree,
either of excuse for the past or of security for the future, than that other Power
might think necessary.
Great Britain aud the United States may be satisfied jointly with smaller conces-

sions than either Power could accept singly, if the demands of the other were likely
to be higher than its own.

I therefore think it best to" defer giving any precise instructions to your Excellency
on this point until I shall have been informed of the views of the American Govem-
meut upon it.

In the meantime, however, yon will endeavour to draw from the Russian Govern-
ment a proposal of their terms, as we should undoubtedly come much more con-
veniently to the discussion, and be much more likely to concert an agreement upon
moderate terms with the American Govemnient if a proposal is made to us, than to
agree in oriijiuating one which would be satisfactory at once to both Governments
and to Russia.
The other part of this question, which relates to territorial claim and boundary, is

perhaps susceptible of a separate settlement; of the two principles on which the
settlement could be made, viz., joint occupancy or territorial demarcation, the latter

j8 clearly preferable.

903 I do not think I need trouble you with that. Then they suggest
drawing a line at 57°. You see from that, Mr. President, that, in

private communication at all events, the Russian Ministers were reced-

ing from the assertion of this exclusive maritime jurisdiction; that is

very clearly shown in the next memorandum from Count Nesselrode to

Count Lieven, on page 39. The first clause of the instructions to the
Russian cruisers 1 translate thus:

That the commanders of our ships of war ought to exercise their surveillance as
near as possible to the coutiuent, that is to say, over an extent of sea which reaches
a cannon shot Irom the coast

—

In other words, the marine league

—

and that they ought not to extend this surveillance beyond latitudes in which the
American Company has eflfectively exercised its right of hunting and fishing since
the epoch of its creation,
Clause 2. That this surveillance ought to have for its object to repress all fraudu-

lent commerce aud all attempts to injure the Company in troubling the coasts fre-

quented by its hunters and fishers, preventing all enterprises having for their object
to furnish to the aboriginal inhabitants of the country without the consent of the
authorities fire-arms, munitions of war and swords.
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So there you see, still further bearing out the communications between

the English Ministers, the Eussian instructions to their own officers,

that they are to exercise their surveillance over an extent of ocean

reaching' only to the extent of a cannon shot from the shore; and this

we know is now treated as three miles.

Now we come to a point at which this 100 mile claim absolutely

disappears from the controversy. On page 45 Mr. Lyall, the Chairman
of a Committee of ship owners who were interested in tliis matter, writes

to Mr. George Canning, on the 10th of November 1823; and he refers

to a previous communication.

When yon had the goodness to inform me that a representation had been made to

that Government, and that yon had reason to believe that the Ukase wonld not be

acted npon; and very shortly after this coramnnication I was informed, on what I

considered nndonbted authority, that the Russian Government had consented to with-

draw that unfounded pretension.

Then he says:

The Committee of this Society bein^ about to make their Annual Report to the
ship-owners at large, it would be satisfactory to them to be able to state therein that

official advices had been received from St. Petersburg that the Ukase had been
annulled; and should that be the case, 1 have to express the hope of the Couuuittee
to be favored with a communication from you to that effect.

Whereupon, Mr. Canning, before he answers Mr. Lyall, communicates
with Count Lieven and says: Here is a question which- has been put to

me. What am I to tell these shipowners ?

I h.ive received the inclosed letter from the Ship-owners Society; my answer to it

mnst be in writing, and not long after it will be in print.

I wish, therefore, that you should know beforehand what the nature of it will be,
and for that purpose I inclose a draft of it, which I will be obliged to you if

904 you will return with any remark that may occur to you, returning also Mr.
Lyall's letter.

Here is Count Lieven's answer, which I translate thus:

I am infinitely obliged for your communication that you have been good enough to
make me. In returning the two annexed inclosures to your letter, and in availing
myself of the permission that yon have had the goodness to give me, I beg the liberty
of observing to you that it will be desirable that the passage marked in pencil in the
minute of your response should be substituted by the announcement.

Then follow the words in inverted comas.

"That the new instructions given to the commanders of Russian' cmiRere are con-
ceived with the object of preventing disturbance between the Russian vessels and
those of other nati<ui8, and that in general they may be considered as having sus-
pended provisionally the effect of the Imperial Ukase of the 4th of September 1821."

The President.—That is not quite right. It should be as being
such as to suspend.

Sir Charles Russell.—That i« still stronger; I am much obliged
to you.
Thereupon Mr. Secretary Canning by his Secretary communicates to

the ship owners in this way:

Mr. Canning cannot authorize me to state to yon in distinct terms that the Ukase
has been annulled, because the negotiation to which it gave rise is still pending,
embracing, as it does, many points of great intricacy as well as importance.
But I am directed by Mr. Canning to acquaint you that orders have been sent out

by the Court of St. Petersburg!) to theirNaval Commanders calculated to prevent any
collision between Russian ships and those of other nations, and, in effect, suspendine
the Ukase of September 1821. >

r a

Here we have got to a definite point: the suspension of the Fkase of
1821. What had been done therefore amounted to this—a paper asser-
tion of territorial sovereignty by the Ukase, and by the Charter under
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it, communicated to two foreign Powers; a prompt refusal by those

Powers to recognize the rights on the basis on which it purported to

support them: and finally, a suspension of the Ukase, fully admitted

by November of 1823. Did either Russia—it is no longer a question of

what Great Britain did—but did either Eussia or Great Britain ever

retire'^rom that position ? (Jlearly not.

Then follows a long correspondence, a great part of which is conver-

sant with the territorial claim, with which I need not trouble you; but
there is rather an important passage on page 65 in Mr. George Can-
ning's letter. Certain projects had passed between the parties which
it would take me a great deal too long to go through. But on the 24th

of July, 1824, the points in dift'erence had been reduced to very few;

and Mr. George Canning writing to Sir C. Bagot says:

The " Projet " of a Convention which is inclosed in my No. 26 having been commu-
nicated by me to Count Lieven, with a request that his Excellency would note any
points in it upon which he conceived any difficulty likely to arise, or any explana-
tion to be necessary, I have received from his Excellency the Memorandum a copy of

which is herewith inclosed.

905 Your Excellency will observe that there are but two points which have strnck
Count Lieveu as susceptible of any question. The first, the assumption of the

base of the mountains instead of the summit as the line of boundary.

That, you will understand, Mr. President, relates merely to the lisihre.

The second, the extension of the right of the navigation of the Pacifio to the sea
beyond Behring's Straits.

How can it be said that there was any question about the intervening
sea, that is Behring Sea itself, when the question had resolved itself

into the right of navigation in the sea beyond Behring Straits.

As to the first, no great inconvenience can arise from your Excellency (if pressed
for that alteration) consenting to substitute the summit of the mountains instead of
the seaward base, provided always that the stipulation as to the extreme distance
from the coast to which the liaiere is in any case to run be adopted (which distance
I have to repeat to your Excellency should be made as short as possible), and pro-
vided a stipulation be added that no forts shall be established or fortifications erected
by either party on the summit or in the passes of the mountains.
As to the second point, it is perhaps, as Count Lieveu remarks, new. But it is to

be remarked in return, that the circumstances under which the additional security
is required will be new also.

By the territorial demarcation agreed to in this Projet Russia will become pos-
sessed, in acknowledged sovereignty of both sides of B>hring's Straits.

The Power which could think of making the Pacific a mare clausum may not unnat-
urally be supposed capable of a disposition to apply the same character to a strait

comprehended between two shores of which it became the undisputed owner; but
the shutting up of Beliring's Straits, or the power to shut them up hereafter, would
be a thing not to be tolerated by England.
Nor could we submit to be excluded, either positively or constructively, from a sea

in which the skill and science of onr seamen has been and still is employed in enter-
prises interesting not to this country alone, but to the whole civiUzed world.

The question of the Northwest Passage, if I am not wrong, was then
a matter that was agitating the minds of men of enterprise.

The protection given by the Convention to the American coasts of each Power
may (if it is thought necessary) be extended in terms to the coasts of the Russian
Asiatic territory; but in some way or other, if not in the form now prescribed, the
free navigation of Behring* Straits and of the seas beyond them must be secured
to us.

These being the only questions suggested by Count Lieven, I trust I may antici-

pate with confidence the conclusion and signature of the Convention, nearly in con-
formity to the "Projet", and with little trouble to your Excellency.

It is almost needless that I should pause here. They were discussing
the freedom of navigation in the Arctic Ocean beyond the Behring Sea,
and about the avenue to the Arctic Ocean, the Behring Strait; and yet
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Jt is snpposed that although we have got to that point, yet the questions

as to the inteiveuing sea by which alone the Behring Straits could be

ai)proached were not already settled; namely, that there was free navi-

gation, according to the rules of general international law.

In order to ])ut this matter beyond the possibility of doubt, will you

be good enough to turn back to page 63. '

Mr. Carter.—You do not read the letter at the bottom of the

page.
906 Sir Charles Russell,—I am going to read it in a moment.

At the top of page 63 the projet which is there referred to is in

these words

:

It is agreed between the High Contracting Parties that their respective snbjects

shall enjoy the right of free navigation along the whole extent of the Pacific Ocean,

con)]>relieiiding the sen w ithin Behring's Straits, and shall neither be troubled nor

molested in carrying on their tra«le and fisheries, in all parts of the said ocean, either

to the northward or southward thereof.'

It being well understood that the said right of fishery shall not be exercised by the

subjects of either of the two Powers, nearer than 2 marine leagues from the respec-

tive possessions of the other.

That is the only limitation there made. But the point, of course, that

I am upon is the other limitation, of the enjoyment of the right of free

navigation along the whole extent of the Pacific Ocean, comprehending
the sea within Bering Straits.

Then says Mr. Canning the questions are limited to whether the base
or the summit of the mountains is to be taken as the inside boundary
of the lisiere. Secondly, the extension of the right of the navigation of

the Pacitic to the sea beyond Behring Straits.

I now turn to page 66 to read what Mr. Carter drew my attention to,

and which I was going to read. There was, a question whether or not
there should be any formal renunciation, or whether a formal renuncia-
tion was necessary, or whether the treaty should be left to speak for

itself; and Mr. Adams, writing from Washington, says

—

A convention concluded between this Government and that of Russia for the set-

tlement of the respective claims of the two nations to the intercourse with the north-
western coast of America readied the Department of State a few days since.
The main points determined by this instrument are, as far as I can collect from

the American Secretary of State, (1) the enjoyment of a free and unrestricted inter-
course by each nation with all the settlements of the other on the northwest coast of
America; and (2) a stipulation that no new setth^nients shall be formed by Russia
south, or by the United States north, of latitude 54 degrees 40 minutes.
The question of the mare dausum, the sovereignty over which was asserted by the

Emperor of Ruscia in his celebrated Ukase of 1821, but virtually, if not expressly,
renounced by a subsetiuent declaration of that sovereign, has, Mr.'Adams assures me,
not been touched upon in the above-mentioned Treaty.

Mr. Adams seemed to consider any formal stipulation recording that
renunciation as unnecessary and supererogatory.

It had been renounced, and the Treaty was inconsistent with it; and
therefore, says Mr. Adams—and quite rightly. I think—any formal or
express renunciation would be simply requiiing a great Power to do
something which might be regarded as more or less of a humiliation,
and was not at all necessary.
Now I am enabled to hurry on. Let me just remind the Tribunal of

the dates. The Baron de Tnyl incident had occurred in July of 1821.
The Treaty with America had been signed, and, Mr. Adams having
declared that the treaty must speak for itself, had been signed without
any modification. The object of the proposed modification being, as

you will recollect, that north of 51) degrees 30 minutes, Russia
907 would like to have it understood that there was no right to visit

the creeks, gulfs, interior seas, etc., for the ten years' period-
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Baron de Tiiyll had been informed by Mr. Adams, that he had "no
power to construe the Treaty; it must speak for itself." Obviously
some suggestion of the same kind had been made by Count Lieveu to

Mr. George Canning, to see whether in the English treaty, which was
not then at the sanie stage of completion, some modification of the same
sort could not be introduced: and when the American treaty comes to

hand, Mr. George Canning reads it, and thereupon, on the 2r)th of Octo-

ber, meets and meets successfully Count Lieven's point. On the 28th
Oct<jber, 18i'4, page 72, he says

:

My Dear Cocnt Likven: I cannot refrain from sending to yonr Excellency the
IdcIosimI extract from an American newspaper, by which you will see that I di<l not
exiiggi-rate what I stated to yon, as the American construction of the Convention
signed at St. Petersburgh.

Count Lieven had obviously been trying to effect the same thing with
England that Baron de Tuyll had tried to effect with the United States.

It is to this construction that I referred, when I claimed for England (as justly
quoted by Count Nesselrode) whatever was granted to other nations.
No limitation here of 59 degrees.

Believe me, etc. George Canning.

Yet, says my learned friend, Mr. Carter, we inherited this secret
meaning which was put by Kussia upon the 1824: Treaty with Amer-
ica: I do not think he said, but rather suggested, that it was accepted
by the United States. After that, he says, comes the treaty with Great
Britain; and therefore, as you find the one clause borrowed from the
other, you must give it the same meaning in each. Therefore you are
to put upon the second the meaning which Baron de Tuyll suggested,
even if no modification were made, might be put upon the first, althougli
that secret meaning, or a suggestion of it, was never conveyed to Great
Britain.

Mr. Justice Harlan.—What does ho mean there by "No limitation

here of 59 degrees?"
Sir Charles Russell.—Do you not see, Judge, that Baron de Tuyll's

memorandum was directed to getting an admission that the right to visit

the interior seas, creeks, harbors, etc., did not apply to Kussian posses-

sions north of 59 degrees!
Mr. Justice Harlan.—Yes; but his memorandum was after that

letter. The Baron de Tuyll memorandum in Mr. Adams' diary, was
after the date of the Canning letter.

Sir Charles Kiissell.—No; on the contrary, I have just been
stating the opposite.

Mr. .Justice Harlan.—The quotation from Mr. Adams' diary is under
date of December 28, 1884, and this letter you are reading from is dated

October 25, 1824.

908 Sir Charles Russell.—1 think, Sir, there must be some mis-
take.

Mr. Justice Harlan.—That was the reason I asked you.
Sir Charles Russell.—It was quite a proper reason, Sir. I think

that date should have been July 24th, instead of December 24th, because
by December 24th the Treaty had already been signed and ratified. It

was all past and gone. It was in April of 1824, and therefore that must
be a mistake in date.

Sir Richard Webster.—I think it is a mistake in Mr. Blaine's letter.

I will trace it out.

Sir Charles Russell.—I think, Sir, it is clear that the date of
December 24th, as the date on which the conversation took place, must
»be inaccurate, for the reason I ha\« given j because the American
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Treaty was signed and ratified, I think, in April of 1824—^tlie 17th of

April, 1824.

Mr. Carter.—It was signed, but where is the evidence that it was
ratified!

Sir Charles Kussell.—We will follow it up, if it be material. It

does not seem to me to be of much importance, one way or the other.

Mr. Justice Harlan.—I only asked because you seemed to be
expounding this letter of October 25th 1824. I gather from the minute

in Mr. Adams' diary that when his conversation occurred with Baron
de Tuyll, the Treaty had not then been ratified.

Sir Charles Kussell.—Certainly Judge; so do I, also. But let me
explain what the position of things is. We will get tlie dates right, and
put them before you at our next meeting. But we can discuss the point

wliolly apart from dates.

Mr. Justice Harlan.—Yes.

Sir Charles Russell.—What appears is this : After the Treaty had
been agreed ujion and signed, but before its ratification, Baron de Tuyll
sought to have it modified in the sense set out in Mr. Adams' diary.

Mr. Adams' answer was: "The Treaty is the Treaty; that must speak
for itself." At the same time, or at a later period, it may be, they were
endeavouring to get the same limitation into the English treaty. What
was that limitation? It was this:

It is not the intention of Rnssia to impede the free navigation of the Pacific Ocean.
She would be satisfied with causing to l>e recognized, as well understood and placed
beyond all manner of doubt, the principle that beyond 59 degrees 30 minutes no
foreign vessel can approach her coasts and her islands, nor fish nor hunt within the
distance of two marine leagues.

Tliat is to say, beyond 59 degrees 30 minutes.
Accordingly, when Count Lieven and Mr. George Canning are dis-

cussing the matter, Count Lieven seeks to have introduced into the
English Treaty, a limitation of that right of approaching creeks and
interior seas, to 59 degrees 30 minutes. I hope you follow me, Judge.

Mr. Justice Uarlan.—I do.

Sir Charles Kussell.—In other words, the ten-year clause
909 is limited to 50° 30', and not further north, and accordingly, if you

will turn to page 69 of the 2nd Volume of the Appendix to the
British Case, you will see that in their Contre-Projet, article III, it is

proposed

:

That as to the possessions of the two Powers, designated in the preceding articles,
nanu'ly, to 59° 30' minutes of north latitude, but not farther, the respective vessels
and those of their subjects shall, for ten years, from the 5 (17) April, 1824, have the
recijirocal right of frequenting freely the gulfs, harbours, creeks, etc.

Mr. Canning then gets the newspaper description of the American
Treaty. Thereupon he writes to Count Lieven, in effect: "You have
been pressing me to agree to a limitation of the right to frequent inte-
rior creeks, seas, etc., to the point of 59° 30', and no farther north, and
you have been urging that upon me because you say that is the Ameri-
can Treaty. I now send you enclosed an account of the American
Treaty",—and he winds up his letter:

No limitations here of 59'^.

On pages 71 and 72 is the passage which is enclosed

:

Extracts from the National Intelligencer, of August 3, 1824.

Convention with Russia.—Mr. Lncins Bull, who arrived in this city a few days
ago, was the bearer of despatches from our Minister at St. Petersburgh. By theise
it appears that a Convention waa concluded on the 5th (17th) April last between
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Mr. Middleton, on the part of the United States, and Count Nesaelrode and Mr.
Poletica on the part of Russia. We understand that the Convention consists of six

Articles, in which all the points in dispute between the two Governments are

adjusted in a manner the most honourable and advantageous to this country.

The Ist Article authorizes the free navigation of the Pacific Ocean by both Parties,

and recognizes the right of fishing and of landing on all points of the west coast

not already occupied, in order to trade with the aborigines.

2nd Article provides that the citizens or subjects of neither country shall land at

points occupied by either, without the permission of the Governor or Commandant.
3rd Article lixes the boundary-line at 5J degrees, north of which the United States

are not to form Establishments, and south of which Russia cannot advance.
4th Article allows free entrance to both Parties for ten years into all the guLfe,

harbours, etc., of each for the purposes of tishing and trading with the natives.

5th Article interdicts a trade in tire-arras and liquors, and provides that violations

of this Article shall be pnnisbed not by seizure of the vessel, but by penalties to be
prescribed by each Government on its own citizens or subjects.

6. This Article prescribes that the ratification shall be exchanged within ten
months from the date of the Treaty.

'J'his Convention may be regarded as a second signal effect of the manly and inde-
pendent Message of our President to the late Congress. If the Emi>eror Alexander
had left it to our own Government to fix the terms of the Treaty, it could not more
completely have secured all our interests in the Pacific. We congratulate the coun-
try upon this urw evidence of the excellence of the system which has been pursued
by our present Administration.

Now, in the face of that, can anything in this world be clearer why
it is that Mr. Canning says, "you have been pressing me about this

American Treaty. Here is "the American Treaty. Ho such limitation
north of o9 degrees at all."

itfow, sir, I think I have explained the point you referred to.

910 Mr. Justice Harlan.—Will you point me again to the «locu-

ment which shows that Count Lieven was pressing that impor-
tant view about 59 degrees?

Sir Charles Kussell.—That appears only from the Projet to
which I have already referred. It is called Counter Draft of the Eus-
sian Plenipotentiaries. It is on page 69.

Mr. Justice Harlan.—Which of the articles is that?
Sir Charles Russell.—Article III—beginning with the first para-

graph of Article III.

My friend says in reference to the suggestion, that I made—a sug-
gestion which I thought was probable, namely, that he had been put-
ting forward the American Treaty, that there is no evidence in the
correspondence that he was using the American Treaty as an argument
in that direction. That does not appear in the corresi)ondence, but he
was pressing forward that projet; and the answer is the answer I have
given. He says triumphantly to Count Lieven, "No limitation here of
59 degrees", and in effect he says " We are not going to be satisfied

with less than the United States people have secured under their
Tre^aty." That is the purport and character of the negotiation, and on
that basis the negotiation proceeds.

I am afraid I shall have to go through the Treaty at some length,
and I would prefer to do that to morrow.
The Tribunal accordingly adjourned until Wednesday, May 17, 1893,

at 11.30 o'clock A. M.



TWENTY-FOURTH DAY, MAY 17^^, 1893.

Sir Charles Eussell.—Mr. President and Gentlemen, yesterday 1

stated that the Baron de Tuyll incident as recorded in Mr. Quincy

Adams' diary, under the date of December 24, was, as we conceived,

inaccnrately' stated as Laving taken place in December. We thought

we had discovered extrinsic reasons showing that it was at an earlier

date; but I find, on further examination with my learned fiiends, that

I was not well founded in that, and that the date is correctly recorded

in the diary as being in December, 1824. I want to explain in a sentence

Low that whole matter arose.

The President.—Have you ascertained if it was before the ratifi-

cation t

Sir Charles Eussell.—^Yes.

The President.—What is the date of the ratification?

Sir Charles Russell.—It was subsequent. The actual ratifica-

tion was, I think, in January, 1825. I have not got it accurately in my
mind at the moment; but my learned friend suggests that date to me.

Sir Richard Webster.—It will be found at page 277 of Volume I

of Appendix to tbe United States Case.

;Mr. Justice Harlajv.—The Treaty in English and French is found
at page 76 of your volume.

Sir Charles Russell.—^Yes.

The President.—It is dated the 11th of January, 1825.

Sir Charles Russell.—Now I was about to explain, as I can do in

a sentence, without troubling the Members of the Tribunal to refer to

any document, the origin of the representation of Baron de Tuyll and
also the attempt at limitation which is mentioned in the contre-projet,

and wLicL is referred to in tLe correspondence of August, 1824. TLis
is the explanation. I have told the Tribunal that this Commercial
Company was a very important and infiuential Company. It was the

Comi)any which, as the diplomatic correspondence has shewn, had been
largely instrumental in obtaining the Ukase of 1821. Persons in high
positions and of commanding influence apparently were concerned in

it, and after the Treaty with the United States had been agreed to and

The Baron d
^'^^^^^ ^"^ bcforc the exchange of ratifications, there had

Tnyii incrdcnt!
* been a meeting which was called a Council of Dignitaries;
and that was held in July, 1824. That Conference of Dig-

nitaries was undoubtedly held at the instance of this same Com-
912 pany ; and, in view of the construction which that Conipany was

putting upon the Treaty concluded with the United States, and
as the outcome of that Conference of Dignitaries, two things took place
at a later date.

The conference was in July. In August 1824 we have in the com-
munications with Mr. Canning the attempted limitations in the contre-

prqjet that I referred t« yesterday, and later we have the representations
in December of the same year of Baron de Tuyll at Washington. Now
as regards that Council of Dignitaries, my learned friend, Mr. Carter,

160
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did not, and I should have been surprised if he had, lay any stress upon
it so far as the document itself is concerned, for the i)08ition of things
is this: it is a record of a private meeting of a number of distinguished
persons. It records certain views and opinions as to the Treaty, which
views are expressed to have been not the unanimous views of the
members of the conference, but a majority of the conference. The
document was never communicated to the United States. It was
never communicated to Great Britain. It lay buried and forgotten,

until when examining the records with a view to this controversy it was
disentombed. But as far as eitlier the United States, or Great Britain
is concerned, neither the documents, nor the results of that conference,

were communicated to either one or other of the Powers; and it is

entirely out of place, therefore, in the consideration of what the con-
struction of the United States Treaty in fact is. I have dealt with
that, and will not recur to it. Mr. Adams took the position which was
tlie only position he couhl take. We have entered into a definite Treaty:
the construction of tliat Treaty is not for me. We stand by it, what-
ever its purport and effect are. As regards the English negotiations, I

do not require to recur to them again to mention the suggested limita-

tion, but if there is anything in tlie mind of the Court which I could
help to explain, I should be glad to, be<'ause I desire tliat my argument
should at least be cleat ly apprehended by every member of the Tri-

bunal.
Mr. Justice Harlan.—The President was asking me when the

Senate ratified the Treaty. I do not know the exact date, but it was
between December 6th, 1824, and the llth January, 1825.

The Presideist.—I asked because it would seem that he might still

have been at liberty to alter it, as it was not ratified by the Senate. I

mean it might have been altered if he had not insisted on his inter-

pretation of it.

Sir Charles Eussell.—I should like to say this, especially in ref-

erence to an observation that Mr. Senator Morgan has made more than
once in this matter, that no executive minister of the United States,

even in the name of the Executive, could alter the Treaty. There is

no power to do that.

The President.—But it had not passed the Senate, and he was not
bound. He was free to go on negotiating.

Sir Charles Russell.—Yes, but before it reached the point to
which it had then attained there must have been some means, I

913 should apprehend, of obtaining the views of the Senate upon it,

because the Treaty was agreed to by the United States, and all

that was required was the formal ratification and exchange of formal
documents, and ratification implies the assent of the Senate. It is not
to be supposed that the United States Government, not having the
power to make a treaty which would be binding, would proceed to those
lengths without having first ascertained what the views of the Senate
would be.

Mr. Justice Harlan.—The Senate does not know anything about a
Treaty under our system, until it is concluded by the Executive Depart-
ment and submitted to that body.

Sir Charles Kussell.—That is very likely correct, but I do not
suggest anything inconsistent with that.

Lord Hannen.—My impression is that the ratification is something
different from the assent. It would be treated as a formality.

Sir Charles Russell.—So I understand.
Mr. Justice Harlan.—That is true.

B S, PT XIII 11
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Sir Charles Russell.—But I did not understand what was the

position of the Senate in December; and though 1 cannot think it

important, I confess, I do not know where Mr. Justice Harlan finds that

the adoption by the Senate was after December?

Mr. Justice Harlan.—Because the date in Mr. Adams' diary is

December 6th, 1824, and the proclamation of the President is the 11th

January 1825.
, , .

Sir Charles Russell.—Quite so; that is a mere formal business.

The point is, when was the assent of the Senate given?

The President.—He says on the 6th December—'< I added the Con-

vention would be submitted immediately to the Senate." That is in the

diary which you read yesterday, and that shows that the Executive was

at liberty to continue negotiations, but in reality they insisted on their

view.
Sir Charles Russell.—Yes, that would appear to be so. Then it

stands thus: Neither party being bound, there was the opportunity, if

the Senate desired, to fall in with the views of negotiating the Treaty

upon diflerent lines and submitting it upon difierent lines to the Senate
for its approval. But Mr. Adams says:—No, the Treaty is the Treaty
as it stands, and as it stands it has to be submitted to the Senate. It

does not matter, as far as the strength of the argument is concerned,

what is the state of things as regards the United States and as regards
Great Britain. The suggestion emanating, as far as we can judge, from
that Conference of Dignitaries, appears in the 3rd article of the eontre-

projet that I referred to yesterday. It is an attempt to limit the right

of visitation in the gulfs, harbours and creeks. That is enclosed and
sent by Sir Charles Bagot to Mr. Canning in the letter which immedi-
ately precedes it of the 12th August 1824.

How how wa« that suggestion met? I pass to page 72 of that same
volume and there you will find a letter from Mr. George Canning,

914 Foreign Minister in London, to Mr. Stratford Canning, who was
then at St. Petersburg, of the 8th December 1824.

Meanwhile, in the month of October previously, information hatl

reached Mr. Canning through the public channels of information what
the terms of the Treaty as between the United States and Russia were,
and accordingly Mr. George Canning in October writes the short letter,

that you now understand and appreciate, to Count Lieven, the imx)or-
tant words of which are, after caUiug attention to the terms of the
American Treaty

:

No limitation here of 59°.

He says the proposed limitation is out of the question. There is

nothing of the sort in the American Treaty, and he will not have it in
the English Treaty.
That is the purport of it. Now comes the formal detailed answer

from Mr. George Canning in London in reference to the contre-projet
He says:

I inclose to yon a copy (1) of the projet which Sir Charles Bagot was authorized to
conclnde and sijjn some months ago, and which we had every reason to expect would
have been entirely satisfactory to the Russian Government.

(2) Of a conlre-projet drawn up by the Russian Plenipotentiaries, and presented to
Sir Charles Bagot at their last meeting before Sir Charles Bagot's departure from St.
Petersbnrgh.

fe k

(3) Of a despatch from Count Nesselrode, accompanying the transmission of the
eonire-projet to Count Lieven.

Then he goes on

:

In tliat despatch, .nnd in certain marginal annotations upon the copv of tho proiet,
are assigned the reasunu ol the alterations proposed by the Russian Plenipotentiaries.
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In considering the expediency of admitting or rejecting the proposed alterations,

it will be convenient to follow the Articles of the Treaty in the order in which they
stand in the English projet.

Yon will observe, in the first place, that it is proposed by the Russian Plenipoten-
tiaries entirely to change that order, and to transfer to the latter part of the instru-

ment the Article which has hitherto stood first in the projet.

To that transposition we cannot agree, for the very reason which Connt Nessel-

rode alleges in favor of it, namely, that the "^cononiie" or arrangement of the
Treaty ought to have reference to tlie history of the negotiation.

The whole negotiation grows out of the Ultase of 1821.

So entirely and absolutelj' true is this proposition, that the settlement of the limits

of the respective possessions of Great Britain and Russia on tlie north-west coast of
America was proposed by us only as a mode of facilitating the adjustment of the
diflf'erence arising from the Ukase by enabling the Court of Russia, under cover of
the more comprehensive arrangement, to withdraw, with less appearance of conces-
sion, the oft'ensive pretensions of that Edict.

It is comparatively inditlerent to us whether we hasten or postpone all questions
respecting the limits of territorial possession on the Continent of America, but the
pretensions of the Russian Ukase of 1821 to exclusive dominion over the Pacific could
not continue longer unrepealed without compelling us to take some measure of public
and effectual remonstrance against it.

Yon will therefore take ciire, in the first instance, to repress any attempt to give
this change to the character of the negotiation, and will declare without reserve

that the point to which alone the solicitude of the British Government and the
915 jealousy of the British nation attach any great importance is the doing away

(in a manner as little disagreeable to Russia as possible) of the effect of the
Ukase of 1821.

That this Ukase is not acted upon, and that instructions have been long ago «»nt
by the Russian Government to their cruizers in the Pacific to suspend the execution
of its provisions, is true ; but a private disavowal of a published claim is no security
against the revival of that claim.

And so forth.

The Tribunal will forgive me if I ask permission to read one or two
more passages, because I feel I ought to apologize for labouring this
point, which we submit is absolutely clear; but, as the Tribunal have
not thought fit to make any intimation, nor my learned friends either,

of course I can leave no ground untouched which demonstrates beyond
question the position we assume. The concluding sentences are as
follows

:

The right of the subjects of His Majesty to navigate freely in the Pacific cannot
be held as matter of indulgence from any Power. Having once been publicly ques-
tioned, it must be publicly acknowledged.
We do not desire that any distinct reference should be made to the Ukase of 1821

;

but we do feel it necessary that the statement of our right should be clear and posi-
tive, and that it should stand forth in the conventiou in the place which properly
belongs to it **—that is, the first Article,

—
" as a plain and substantive stipulation,

and not be brought in as an incidental consequence of other arrangements to which
we attach comparatively little importance.

Now, I beg attention to the remainder of this.

This stipulation stands in the front of the Convention concluded between Russia
and the United States of America; and we see no reason why upon similar claims we
should obtain exactly the like satisfaction.

The word " not " is left out there. The sentence which follows is

particularly significant.

For reasons of the same nature, we cannot consent that the liberty of navigation
through Behring Straits should be stated in the Treaty as a boon from Russia.

Of course, if there was to be navigation through Behring Straits,

there must be navigation through Behring Sea, which leads to Behring
Straits.

The tendency of such a statement would be to give countenance to those claims
of ezclnsive jurisdiction against which we, on our own behalf, and on that of the
whole civilized world, protest.
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No specification of this sort is fonnd in the Convention with the United States of

America, and yot it cannot be doubted that the Anioricans consider themselves as

secured in the'riiiht of navigating Behring Straits and the sea beyond them.

Mr. Justice Harlan.—May I ask you, Sir Charles, wbetlier you con-

tend that tiie Ukase of 18i!l was intended to close the open waters of

Behring Sea, outside of the 100 miles, to navigation?

Sir Charles Ktssell.—1 certainly most distinctly say that that

^as its eflfect, whatever the intention was: it was the assertion of a

right to do it.

The language of M. de Poletica is distinct. He says:

We have a right to treat it as a shut sea; it fulfils aU the conditions- of a shut sea;

916 He was asserting that there was only an intention to exercise

territorial jurisdiction 100 miles from the land, apparently igno-

rant of the fact that the assertion of 100 miles from the land would
make Behring Sea a closed sea. There can be no question about it, I

think. It was so treated by the King's Advocate: it was so treated by
Lord Stowell, whose authority of course is great. Both these lawyers
treated it as an assertion of territorial dominion practically closing

Behring Sea, and assuming dominion over Behring Sea. In fact, M.
Poletica's explanation is clear. He says:—That is the extent of our
right, but we do not intend to exercise it beyond 100 miles from the
shore.

The President.—The language of M. de Poletica, and of the Min-
ister of Foreign Affairs, Count Xesselrode, which you read yesterday,

is very significant upon the point—that Eussia asserted a right which
they did not intend perhaps, to exercise, or press; but they asserted it,

and were very eager in these Treaties not to bring into the discussion

any question of principle.

Sir Charles Kussell,—There is no other part of that letter which
I think is important. There is however one letter I should like to call

attention to in the United States correspondence relative to the Eng-
lish Treaty. It is on page 152 of Volume 1 of the Appendix to the
United States Case. Mr. Middleton is writing from St. Petersburgh,
and he is giving liis views of the Treaty, which he knows has just then
been concluded between Great Britain and Eussia. He says:

I have the honor to acquaint you that a convention was signed yesterday by the
Knstiian and British Plenipotentiaries rehitive to navigation, fisheries, and com-
merce in the Great Ocean, and to territorial demarcation upon the northwest coast
of America. In a conversation held this day with Mr. Stratford Canning, I have
learned this Treaty is niod'lled in a degree upon that which was signed by me in
tbe month of April last, and that its ])rovision8 :ire as follows, to wit:

Tlie freedom of navigation and fishery throughout the great Ocean, and upon all
its coasts; the privilege of landing at all unoccupied points; that of trading mth
the natives; and the special ]>riviieges of reciprocal trade and navigation secured
for 10 years upon the northwest coast of America, together with the mutual reatric-
tioDs prohibiting the trading in tire arms.

And so on. There is the view which Mr. Middleton expresses of the
British Treaty.
Now let. me emphasize this matter before I come to the Treaty itself,

which, if it were not for the introduction of an enormous mass of col-

lateral, and to a large extent irrelevant topics, I should, in the ordinary
course, have gone to straiglit. But let me, before I come to the Treaty,
briefly emphasize one or two points. It is, clear, first, that the United
States, by the mouth of Mr. Adams, traversed the whole claim set up
by Eussia:—We can admit no i)art of this claim. That claim was an
assertion of territorial riglit from the Behring Strait, along the coast
south to 55 degrees of north latitude.
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The attitude of Great Britain on tlie other hand, is equally emphatic,
I might almost say more emphatic, because they say again and

917 again,—There are two (jnestions here involved—the question of

territorial dominion on the mainhind, and the assertion of terri-

torial dominion on the sea: We regard tlie hitter as the more important.

And what can be more emphatic than that note of the Duke of Wel-
lington which I read yesterday, in which he says, in reference to the
paper handed to him as an intended basis for negotiation : We can-

not condescend to enter into negotiation upon the basis of a paper
which claims this absurd pretension of jurisdiction 100 miles from the
coast.

You recollect the memorandum I read yesterday.

We will not enter into a negotiation until that is removed from the area of dis-

cussion.

Thereupon we have the intimation given that the orders to cruisers

will be confined to the coast; that nothing will be done that will call

for objection; that the orders given by Kussia to its cruisers will limit

the eliect of the Ukase to the distance from the shore recognized by
general international law; and upon that basis the question proceeds.
Now I come to the Treaty itself, making my final comment, if I may

be permitted to do so, in the shape of a question. Supposing Eussia
had said : We intend to confine this treaty to the south of the Aleutians
as far as freedom of navigation is concerned, but we do not intend to
budge one inch from our assertions of claim of dominion and jurisdic-

tion in Behring Sea—What would have been the result? Is there any
member of the Tribunal who has any doubt that there would have been
an end of the negotiations altogether, and the question never could have
been settled at all on the lines of the Treaty, because the Duke of Wel-
lington says: I will not treat a paper as the basis of the negotiations
in which that pretention is put forward.
Now I come to the Treaty, which, as I said, in an ordinary case I

should have come to hours ago. I refer for convenience consideration of

to the print of that Treaty in the first volume of the Treaty of i825.

United States Appendix, page 39. It beginsby reciting that thePowers
are desirous

—

By means of an agreement which may settle upon the basis of reciprocal conven-
ience the difi'erent points connected with the commerce navigation and fisheries of
their subjects in the Pacific Ocean:

Without any limitation.

As well as the limits of their respective possessions on the northwest coast of
America.

Again without any limitation.

I answer the suggestion that that went up to Yakutat Bay, at 59°
30', by saying that there is no contemijoraneous document in which
any such limitation of the northwest coast is mentioned, while there
are a great number—I have already read many of them, beginning with
the Ukase itself—in which the northwest coast is described as begin-
ning from Behring Straits and going down, according to the Eussiau

claim, to 55° of north latitude.

918 Then it proceeds in Article I, in these words:

It is agreed that the respective subjects of the High Contracting Parties shall not
be troubled or molested in any part ot the ocean, commonly called the Pacific Ocean,
either in navigating the same, in fishing therein, or in landing at such parts of the
coast as shall not have been already occupied, in order to trade with the natives,
under the restrictions and conditions specified iu the following Articles.



166 ORAL ARGUMENT OP SIE CHARLES RUSSELL, Q. C. M P.

Is there any one Member of the Tribunal in whose mind there is

the slightest doubt that in this Treaty (which was a Treaty to cover

the whole area of the dispute, in order to settle once and for ever the

pretensions of the Dkase of 1821 with its assertion of jurisdiction)

it was intended by the use of the words " in any part of the Ocean
commonly called the Pacific Ocean ", to include Behring Sea? Is there

the slightest doubt that it was not intended to exclude from that term

''Pacific Ocean" a vast extent of sea measuring from north to south

something like 1,400 miles and from east to west in its widest part

something like 1,000 miles?

Now I go on to Article II, which says

:

In order to prevent the right of navigating and fishing exercised upon the ocean

by the Contracting Parties, from becoming the pretext for an illicit commerce, it is

agreed that the suujecta of His Britannic Majesty shall not land at any place where
there may be a Russian establishment without the permission of the Governor or

Commandant: and, on the other hand, that Russian subjects shall not land without
permissiou at any British establishment on the north-west coast.

Then Article UI, says

:

The line of demarcation between the possessions of the High Contracting Parties
upon the coast of the continent and the islands of America to the north-west, shall

be drawn in the manner following.

I need not trouble the Tribunal to follow that line of demarcation, but
the concluding words of the description are not unimportant. After
describing the course of the line nearly up to tlie Arctic Ocean, the
Article concludes with these words:

Shall form the limit between the Russian and British possessions on the continent
of America to the north-west.

What does that mean except the north-west coast of America?
Then there is a stipulation as to the mode in which the inland bound-

ary is to be drawn, namely, that it is not to exceed 10 marine leagues
fiom the ocean, following the line of mountains where they do not
exceed 10 marine leagues. Then it proceeds in Article V to say:

It ifl moreover agreed that no esta1)lishraent shall be formed by either of the two
parties within the limits assigned by the two preceding Articles to the possessions
of the other; consequently British subjects shall not form any establishment

I call attention to this language

either upon the coast or upon the border of the continent

that is the lisiere

919 comprised within the limits of the Russian possessions as designated in the two
preceding Articles, and, in like manner no establishment shall be formed, by

Russian subjects beyond the said limits.

Then Article VI says

:

It is understood that the subjects of His Britannic Majesty, from whatever quar-
ter they may arrive, whether from the ocean or from the interior of the continent,
shall forever enjoy the right of navigating freely and without any hindrance what-
ever, all the rivers and stioams which in their course towards the Pacific Ocean may
cross the line of demarcation upon the line of coast described in Article III of the
present Convention.

That clearly applies to the lisiere; and it is a provision that, the crest

of the mountains when they do not exceed 10 marine leagues from the

coast being the dividing line, there is to be a right of navigation of rivers

which would be the means of reaching the British possessions behind
that 10-league strip, and therefore the stipulation is that forever there

shall be the right to navigate these rivers freely and without hindrance.
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Now I go to Article VII. Article VI grants a perpetual right. Arti-

cle VII is limited to a definite period. It says:

It itt also understood that, for the space of ten years from the sip^nature of the present

Convention, the vessels of th« two Powers, or those belonging to their respective

subjects shall mutually be at liberty to fremient, without any hindrance whatever,
all the inland seas, the gulfs, havens and creeks on the coasts mentioned in Article III,

for the purposes of fishing and of trading with the natives.

Therefore under that Article there is for a limited period of time a
right given (even as to waters which would be according to law territo-

rial waters) of user of such waters, and that extends along the whole
of the coast mentioned in Article III. Keally I feel that I should be
wrong in dwelling too long on this matter; but there are one or two
other things to which I must call attention.

The Tribunal will ask the question:—What position after this Treaty,

and before the concession to the United States, did Eussia in fact

assume! Because of course the conduct of Kussia will throw light upon
its view of its obligations and its rights so far as they were based on that
Treaty, or so far as they are afiected by that Treaty, or so far as they
existed according to general law. For that purpose I will refer the
Tribunal to the British Case, and I would begin, (although I do not
intend to read it all) at page 77, which gives a history of the various
records, so far as we have got them, of tradings, which, up to 1824-1825
unquestionably were almost entirely south of the Aleutian peninsula.

But I pass on, and I ask the Tribunal to follow the position taken up by
the United States in the first instance in 1840 in the case
of the "Loriot". This vessel undoubtedly was seized or by'^unu^sITt^
interfered with in a position south of the Aleutians, and ip the ease of

somewhere in the neighbourhood of Sitka. But we have """* '

got the views taken, at that time, by Mr. Forsyth (who was then
920 the Secretary of State), of the efl'ect of the Treaty of 1824. At

page 80 an excerpt is given from a letter to Mr. Dallas. It is in

these words

:

On the other hand, should there prove to be no Russian Establishments at the
places mentioned, this outrage of the " Loriot " assumes a still graver aspect. It is

a violation of the right of the citizens of the United States, immemorially exercised,

and secured to them as well by the law of nations as by the stipulations of the 1st

article of the convention of 1824, to fish in those seas and to resort to the coast, for

the prosecution of their lawful commerce upon points not already occupied. As
such it is the President's wish, that you should remonstrate in an earnest and respect-

ful tone against this groundless assumption of the Russian Fur Company, and claim
from His Imperial Majesty's Government for the owners of the brig ''Loriot", for

their losses and for the damages they have sustained, such iudemniiication as may,
on an investigation of the case, be found to be justly due to them.

Mr. Dallas himself, wrote on the 16th August in these terms

:

The 1st article asserts for both countries general and permanent rights of nariga-
tion, fishing, and trading with the natives, upon points not occupied by either north
or south of the agreed parallel of latitude

without any limitation at all.

Then Mr. Forsyth writes to Mr. Dallas on the 3rd November, referring

to the same Article. He says

:

The Ist Article of that instrument is only declaratory of a right which the parties
to it possessed under the law of nations, without conventional stipulations, to wit,
to navigate and fish in the Ocean upon an unoccupied coast, and to resort to such
coast for the purpose of trading with the natives.

The United States, in agreeing not to form new establishments to the north of
latitude of 54° 40' N., made uo acknowledgment of the right of Russia to the terri-

tory above that line.
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So far as the United States is concerned probably that may be cor-

rect; I do not stop to criticise that. Then he goes on:

It cannot follow that the United States ever intended to abnndon the just right

acknowledged by the Ist Article to belong to them under the law of nations—to
frequent any part of the unoccupied coast of North America for the purpose of fish-

ing or tradilig with the natives. All that the Convention admits is an inference of
the right of Rnssia to acquire possession by settlement north of 54° 40' N. Until

that actual possession is taken, the 1st Article of the C(-nvention acknowledges the

right of the United States to fish and trade as prior to its negotiation.

Then in his despatch of the 23rd February, 1838, Count Nesselrode

says:

It is trne, indeed, the first Article of the Convention of 1824, to which the pro-

ftrietors of the "I.oriot" appeal, secures to the citizens of the United States entire

iberty of navigation, in the Pacific Ocean, as well as the right of landing without
disturbance upon all points on the northwest coast of America not already occu-
pied, and to trade with the natives.

Again, Mr. Dallas wrote to Count IS^esselrode on the 5th (17th)

March 1838, and in that he interprets the Convention as applying to

any part of the Pacific Ocean. He says

:

The right of the Citizens of the United States to navigate the Pacific Ocean,
921 and their right to trade with the aboriginal natives of the north-west coast of

America, witliout the jurisdiction of other nations, are rights which consti-
tuted a part of their independence as soon as they declared it. They are rights
founded in the law of nations enjoyed in common with all other independent sov-
ereignties, and incapable of being abridged or extinguished except with their own
consent.

Then he proceeds to argue the question ; but I do not think I need
trouble tlie Tribunal to read the whole of that, although I do not mean
to suggest it is not important; but it looks like piling up a mass of
argument upon a point which we have to submit is exceedingly clear.

Somewhere between 1835 and 1845 the whaling industry seems to

have become very important. Whalers undoubtedly had penetrated to
Behring Sea, and accordingly you will find at the bottom of page 83
this statement:

At this time

—

that is in 1840:

whalers were just beginning to resort to Behring Sea; from 1840 to 1842 a large part
of the fleet was engaged in whaling on the " Kadiak Grounds". Writing in 1842,
Etholen says, that for some time he had been constantly receiving reports from
various parts of the Colony of the appearance of American whalers in the neighbor-
hood of the shores.

In the same year Etholen relieved Kuprianof as Governor at Sitka.
In 1841 the Charter of the Russian American Company was renewed for a further

term of twenty years. Etholen reported the jtrcsence of fifty foreign whalers in
Behring Sea.

I hope the importance of this is appreciated—whaling is one of the
things cxjnessly mentioned in the Ukase. There is no restriction in
the Treaty to any kind of fishing; it is general and without qualifica-
tion. Then at the bottom of page 83 you will find this:

In 1842, according to Etholen, thirty foreign whalers were in Behring Sea. He
asks the Russian Government to send cruisers to preserve this sea as amnre claxsMvi.

HiseU'orts were, however, nnsuccossfnl. the Minister for Foreign Affairs replying
that the Treaty between Russia and the United States gave to American citizens the
right to engage in fishing over the whole extent of the Pacific Ocean.

The reference to that is given.
Mr. Justice Harlan.—Who is Etholen?
Sir Charles Kussell.—He was at that time Governor of Alaska.
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Then it proceeds

:

In the same year, inland explorations by ZaRoskin, which continued till 1844,

began. Sir George Simpson, Governor of the Hudson's I'.ay Coinjiaiiy, reached the

StiKine post just in time to prevent an Indian uprising. He also visited the kastiian

establishment at Sitka, and completed an arrangement between the Companies to

interdict trade in spirits on the coast.

Lord Hannen.—You were about, Sir Charles, to tell us where that

statement is. I am referring to the bottom of page 83.

Sir Charles Russell.—It is in Bancroft's History of Alaska,

page 583.

922 Lord Hannen.—I mean the sentence with reference to the
Minister for Foreign Affairs.

Sir Charles Eussell.—That will be found in the citations lower
down.
Lord Hannen.—That is what I want to get.

Sir Charles Russell.—It is in Bancroft, who is an American
author, as probably you are aware. Then it goes on to say

:

About this time the Russian American Company became alarmed at the danger to
their fur trade. Every ett'ort was. therefore, put forward by the Company and the
Governors to induce the Foreign Othceof the Russian Government to drive oft' these
whalers from the coasts, and by excluding them for a great distance from shore
prevent trespasses on shore and the traffic in furs.

At this time pelagic sealing, although it is admitted to have been
carried on from time immemorial—I mean from the coa.sts, by the
natives—probably, had not assumed very large proportions; and appar-
ently the American subjects and the British subjects, and others, were
doing what, at another period, the Americans had done in the Falkland
Islands, namely, making descents on the islands themselves, and taking
seals in that way, which they had no right fiom any point of view to
do; and accordingly the suggestion is here made, that iti order to pre-

vent raids the Russian Government should authorize the driving of
these wbalers off the coasts.

Then it proceeds to say

:

In 1843 explorations were carried ont by the Rnesian on the Snstchina and Copper
Rivers.
The whalers from 1843 to 1850 landed on the Aleutian and Kurile Islands commit-

ting depredations. United States captains openly carried on a traffic in fitrs with
the natives. Tikhmenieff writes,
From 1843 to 1850 there were constant complaints by the Company of the increasing
boldness of the whalers.

This is an extract from a historical review of the formation of the Rus-
sian American Company and their proceedings, written by Tikhmenief,
a Russian chronicler. It is referred to on page 40 of volume 1 of the
Appendix to the British Case.

I am also reminded in this connection that the United States Counter
Case, on page 24, refers to this enumeration of historical facts by us,
and says:

Later, however, especially in the years following 1840, Behring Sea was actnally
visited, as pointed out at pages 83 to 90 of the British Case, by numerous vessels,
mostly whalers.

Of course, the point of this is to see what, if anything, Russia did.
That is the point which I am now coming to. I now read from page 84
of the British Case.

In 1846 the Governor General of Eastern Siberia asked that foreign whalers should
not be allowed to come within 40 Italian miles of the Russian shores.
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Tikhmenieff thus describes the result of these representations:

The exact words of the letter from the Foreign office are as follows:

923 The fixing of a line at sea within which foreign vessels should be prohibited

from whaling off our shores would not be in accordance with the spirit of the

Convention of 1824, and would be contrary to the provisions of our Convention of

1825 with Great Britain. Moreover, the adoption of such a measure, without pre-

liminary negotiation and arrangements with the other Powers, might lead to protests,

since uo clear and uniform agreement has yet been arrived at among nations in

regard to the limit of jurisdiction at sea.

In 1847 a representation from Governor Tebenkof in regard to new aggressions on
the part of the whalers gave rise to further correspondence. Sometime before, in

Jane 1846, the Governor General of Eastern Siberia had expressed his opinion that,

in order to limit the whaling operations of foreigners, it would be fair to forbid them
to come within 40 Italian miles of our shores, the ports of Petropaulovsk and Okhotsk
to be excluded, and a payment of 100 silver roubles to be demanded at those ports

from every vessel for the right of whaling. He recommended that a ship of war
should be employed as a cruiser to watch foreign vessels.

Now there is a distinct claim addressed to the Government for pro-

tection. This is the answer:

The Foreign Office expressly stated as follows in reply:

This is again a textual quotation.

We have no right to exclude foreign ships from that part of the Great Ocean
which separates the eastern shore of Siberia from the northwestern shore of America,
or to make the payment of a sum of money a condition to allowing them to take
whales.

What was that sea which is part of the Great Ocean unless it was
the Behriug Sea—that part of the Great Ocean which separates the
eastern shore of Siberia from the north-western shore of America? May
I call the attention of the Tribunal to the map? What is the sea that
separates Siberia, on the one hand, from the north-west coast of America
on the other, unless itis theBehring Sea; and what is the Great Ocean
of which that intervening sea is described as part unless it is the Great
South Sea, or the Pacific Ocean? The language is indubitable and
unmistakeable.
Tikhmenieff continues,

The Foreign Office were of opinion that the fixing of the line referred to above
wonld re-open the discussions formerly carried on between England and France on
the subject. The limit of a cannon-slaot, that is, about three Italian miles, would
alone give rise to no dispute. The Foreign Office observed in conclusion, that no
Power had yet succeeded in limiting the freedom of fishing in open seas,

that is literally, historically true;

and that such pretensions had never been recognized by the other Powers. They
were confident that the fitting out of colonial cruisers would put an end to all diffi-

culties; there had not yet been time to test the efficacy of this measure.

That is with reference to preventing raiding upon the islands and
coasts. Then there is another statement there with further details,
bringing it down to a later period.
The President.—Is the authority of this official gentleman acknowl-

edged by the other party?
924 Sir Charles Eussell.—Yes, I thought I read a moment ago

a passage in which, referring to the very pages I am reading from
(pages 83 to 90)—the United States referred to these quotations in Our
Case.
The President.—I mean the quotations from the Eussian oflficial

documents?
Sir Charles Russell.—Yes, I thought the Tribunal would have

appreciated my reference. I referred to page 24 of their Counter-Case,
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in which, referring to the very passages I have been reading, they make
this comment

Later, however, especially in the years following 1840, Behring Sea was actnally

visited, as pointed out at pages 83 to 90 of the liritish Case, by nuniorons vessels,

mostly whalers, but it in shown by Bancroft, the author so frequently quoted by the
British Government, that the whaling industry was not for the Russians a profit-

able one.

And this is their comment: •

General Foster,—Would it be convenient for you to read page 255.

Sir Charles Kussell.—I will, if you like.

General Foster.—I should be glad if you would, in view of the
President's enquiry, because it shows that we contradict distinctly the
quotations, made.

Sir Charles Russell.—I will read it if you wish. It says here

:

But it is shown by Bancroft, the author so frequently quoted by the British Gov-
ernment, that the whaling industry was not, for the Russians, a profitable one, and
there appears to have been no motive for protecting that industry by the imperial
Ukase of the colonial government.

That is all the comment that is made so far. Then it goes on

:

Bancroft is also referred to in the British Case (pp.83 and 84) to show that in 1842
the Russian Government refused Etholin's request that Behring Sea be protected
against invasions of foreign whalers, on the ground that the Treaty of 1824 between
Russia and the United States gave to American citizens the right to engage in fish-

ing over the whole extent of the Pacific Ocean. From w^hat is said, however, by this
same author immediately following the above citation, it appears that, through the
endeavours of Etholin the Government at length referred the matter to a committee
composed of officials of the navy department, who reported that the cost of fitting

out a cruiser for the protection of Behring Sea against foreign whalers would be
200,000 roubles in silver, and the cost of maintaining such a craft 85,000 roubles a
year. To this a recommendation was added that, if the company were willing to
assume the expenditure, a cruiser should at once be placed at their disposal. Hence,
according to Bancroft, the failure to protect Behring Sea can not be traced to the
fact that the Russian Government considered it had lost the right to do so by the
treaties of 1824 and 1825.

General Foster.—It was a question of money, not of right.

Sir Charles Russell.—Could any thing be more absurd than this

comment, which is gravely referred to as a comment impugning the
accuracy of the excerpts from these official accounts? Where is the
suggestion that these accounts aie not accurate? What there is here

is a suggestion that the failure to i)rotect Russian rights was
936 owing to the fact that it would be too expensive to do it. That

is the only suggestion that is made on this page.
General Foster.—Bancroft says so.

Sir Charles Russell.—If he said so, it is cited in your case.

General Foster.—Quoting from your own author.
Sir Charles Russell.—I think there must be a limit to these inter-

ruptions. I have gratified you so far, and have been pleased to be able
to gratify you, because it is a strong point in favour of what I have
been addressing the Tribunal upon. I have read the pages from the
letters of the Foreign Minister in which he said: We have no right to

do it: it will reopen the question between the British Government and
the Government of America if we attempt to do it.

The President.—Is that all. General Foster, yon wish to be read
from the Counter-Case under the present circumstances?
General Foster.—As it appears the interruption is unwelcome, I

will reserve it.

Sir Charles Russell.—I assure you, it is not unwelcome—my
friend is quite wrong. If I am reading anything, and there is any-
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thing else which explains its meaning or puts a different meaning on

it, I shall always be willing to read it; but reallj^ to make this a foun-

dation for stating that the United States had impugned the accuracy

of our quotations, I must say, is absurd.

General Foster.—I understood Counsel just now to remark that he

has read an authoritative declaration from the Kussian Minister. He
will tind that he read it from a historian.

The President.—That is quoted fi'om the Foreign Office. It is in

inverted commas.
fc>ir Charles Kussell.—I beg General Foster's pardon. It may be

my fault, but I thought I read "Tikhmenieff thus describes the result

of these representations"; and then he proceeds to say: "The exact

words of the letter from the Foreign Office were as follows ". Then the

words are given in inverted commas. Then on the next page—I have
no doubt I was not expressing myself with sufficient clearness—he goes

on in inverted commas to say " The Foreign Office expressly stated as

follows in reply:

We have no right to exclude foreijin ships from that part of the Great Ocean
which separates the eastern shore of Siberia from the north-western shore of Amer-
ica, or to make the payment of a sum of money a condition to allowing them to take
whales.

Lord Hannen.—Have you got " Bancroft" here? I do not mean in

the room, but for reference.

Sir Charles Russell.—We have. It is quite available, and I can
send for it at any moment.
Now, I am loth to make a reference to a subject not pleasant to

either of us, and I will content myself with saying that certain of

those falsified documents relate to the period after the Treaties,

926 and consist, in large part, of interi^olations suggesting that there
had been interference by Russia, which woukl have been incon-

sistent with its true action as we now know it to be. I content
myself with saying that. They begin at page 60 of the original Case,
and go on. I do not enlarge upon it.

Then there is one other thing I must say in this connection, and I

think it brings this matter practically to a conclusion. After the Ukase
of 1821, there were two confirmatory Charters granted to the Russian-
American Company, and the significant change in the language of those
Charters, compared with the original Charter under the Ukase of 1821,
is itself significant and conclusive upon the point upon which I am
addressing you.

In order that this point may be appreciated, let me invite your atten-
tion U) volume I of the United States Appendix, at page 16, to look at
what the terms of the original Ukase were.

The pnrsnits of commerce, whaling, and fishery, and of all other industry on all
islands, ports, and gulfs, including the whole of the northwest coast of America,
beginning from Behring Straits to the 51^ of northern latitude, also from the Aleutian
IsUnds to the eastern coast of Siberia, as well as ahmg the Kurile Islands from
Behring's Straits to the South cape of the Island of Urup, namely, to the ^'^ 50'

northern latitude, is exclusively granted to Russian subjects.

That is the 4th of September, 1821. There are provisions, as you
will recollect, for the confiscation of vessels that come within the limits
there set out. The Charter of 1821 is on page 24, and it concedes to
the Company the privilege of hunting and fishing, to the exclusion of
all other Russian or foreign subjects, throughout the territories long
Bince in the possession of Russia, and then it describes the extent of
those territories in much the same language. Now, if you turn to
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j)nge 27, you will find the document at the bottom of that page headed,
"Confiiuiation of Charter of 1821". This confirm.ation was, iu fact,

published by the Senate on March 29th (April 10th) 1829, five years
after the Treaty with the United States, and four years after the
Treaty with Great Britain. If Kussia was acting, as we assume she
was, in good faith in the matter, you would expect to see a recognition

of tliese Treaties, and of the fact of limiting the rights which could be
properly granted to the different subjects, and, accordingly, you do find

it on page 28.

The limits of navigation and industry of the Company are determined by the
treaties concluded with the United States of America 5 (17), 1824, and with England
February 16 (18), 1825.

In all the places allotted to Russia by these Treaties there shall be reserved to the
Company the right to profit by all the fur and lish Industries, to the exclusion of all

otlier Russian subjects.

You see the change at once. Then comes Artiole VII.

All the articles of these rules and of the privileges published together with them,
which are not limited by the aforesaid Treaties, and which are not contrary to the
Ukase of October 14th, 1827, concerning entrance into service, shall remain in full

force.

Therefore, it is the clearest recognition that they had no longei
927 the right to exclude foreigners from the pursuit of fishing, because

the power in the first was exclusive of all other Eussian and of
all foreign subjects. In the confirmatory Charter of 1829, it is Eussian
subjects only; and the powers granted to Eussian subjects are to be
determined and limited by the effect of those Treaties.

Mr. Justice Haelan.—Do you construe that to mean that Eussia
intended foreign subjects to profit in the fur and fish industries which
would otherwise belong to Eussia?

Sir Charles Eussell.—No; I have said nothing that would bear
that meaning. In the Treaty, so far as there were exclusive rights
given, of course, she had a right to deal with them; but I deal with the
one point only, and do not want to be led away to others, of the recog-
nition of the right of the subjects of Great Britain and of the United
States to fish in the Behring Sea; that under the terms of the Charter
of 1821, six days after the date of the Ukase, in the whole area,

embracing and including Behring Sea, there was an exclusion of all

foreign subjects and of all Eussian subjects; but, in the confirmatory
Charter of 1829, there is the omission of the exclusion, as far as the
Treaty affects the area, of foreign subjects altogether.

Mr. Justice Harlan.—I think I ought to say that I have no desire
to lead Counsel to other subjects; my only wish was to follow out the
matter to which he referred, ns I supjjosed.

Lord Hannen.—And I am bound to say I have the same difficulty as
Mr. Justice Harlan. That is plainly confined to the exclusion of all

Eussian subjects in places allotted to Eussia.
Sir Charles Eussell.—Clearly.

The President.—The ten-year clause, I suppose.
Sir Charles Eussell.—Yes. May 1 resi)ectfully beg Mr. Justice

Harlan's pardon; I am sure I did not mean to convey that I did not
desire the question to be put. I thought 1 had made my meaning clear.

So in the Confirmatory Charter of 1844, on page 28, dated the 10th
of October, 1844, Article II says.

—

The limits of the navigation and trade of the Company on the shore of the Conti-
nent and on the Islands of Northwestern America,
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and it repeats the course of the line of demarcation in the Treaty
between Great Britain and Russia; and then, in section 3, it provides:

In all places annexed to Rnsaia l)y the above-mentioned delimitation there is

(granted to the Company the right to carry on the fur and lishing industries to the
exclusion of all Russian snbjccts.

I do not think there is anything else in that which it is important to

draw attention to.

Now, I have practically dealt with both branches of Article I. The
Tribunal will observe that it contains two divisions: first, what exclu-

sive jurisdiction in the sea known as Beiiring Sea did Russia
928 avssertand exercise, and what exclusive rights in the seal-fisher-

ies did Russia assert and exercise 1 I have incidentally, of course,

addressed myself to both questions. I want to say one word, however,
about the question of the exclusive riftht in the seal fisheries.

Mr. Justice Harlan.—Before you go to that, Sir Charles, let me make
one enquiry so that f may ge^^ your view fully.

We are required in the first question to answer what exclusive juris-

diction Russia asserted and exercised. If I remember rightly, both M.
de Poletica in his letter to Mr. Adams, and Baron Nicolay in his letter

to Lord Londonderry or Count Lieven, said that Russia, if it deemed
proper, could declare the whole of the Ocean, the Pacific Ocean, mare
clausum ; but they did not intend by such Ukase to assert any such
right, but only limited their declaration to particular localities. Now,
do you contend that in answering tliat question we should regard this

announcement of Russia of its right, if it thought proper, to exercise
this exclusive jurisdiction over these waters, as an assertion witliin the
meaning of the Ti'eaty ?

Sir Charles Russell.—Certainly, an assertion.
Lord Hannen.—But not an exercise?
Sir Charles Russell.—But not an exercise. I will formulate in

precise language what we submit ought to be the answers to each of
these four questions.

I was saying a word about what exclusive rights in the seal-fisheries
did Russia assert and exercise. Upon this there does not seem to be

any room for question. Russia was the territorial owner
ci^8'il""'righ't*Tn

o^ t^e Pribilof Islands. Russia exercised the rights of
the 8«ai tisheries territorial ownership upon tliose Islands, and had the

RliMia.
** ^ riglits, whether she exercised them or not I know not and

care not, but the right to exercise them exclusively of all

other persons an«l Powers, not only on the Islands, but within 3 miles
of the coast of tlie Islands. There is no suggestion that Russia, as
regards the seal fisheries, made at any time any assertion greater than
or dift'ereTjt from the assertion which she would be justified in making
as territorial owner. I find none. Mv learned friends would answer
that, and, as I conceive, quite rightly, by saying that there was no need
for her to assert any right outside, because pelagic sealing had not got
to such dimensions as to call for her interference. That I do not propose
to deal with at tliis stage of the argument at all, because it would
embrace the more wide and general question of \vhat right she could
have asserted in point of lact, which is not the point touched by ques-
tion 1. It is not the question of w^hat right she had in fact, it is what
right she asserted and exeicised. I will consider whether she could
have any right. Of course, the Tribunal knows I assert that she could
not, except the rights that belong to her as territorial owner,—rights
ratione soli; the exclusive right to take what was upon her territory,
the right to exclude anybody else from that territory; and a similar
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right extending to the maritime belt of three miles beyond her terri-

tory.

929 Senator Morgan.—As to that marginal belt, T understood you
to say a moment ago that Russia at that time said that the Nations

had not agreed to the 3-niile limit as a matter of international law.

Sir Charles Russell.—In order that the Tribunal may follow this

exactly, I will repeat the question that you, Sir, have been good enough
to address to me in relation to my limitation of the S-miles on the coast:

you suggest to me that, in one of tlie communications from Russia, it

had been stated that the 3-mile marginal belt was not then determined,
or fixed or universally agreed upon limit of territorial waters.

I think there is truth in that suggestion. It was, to a greater or
less extent, indeterminate. It was 1 think generally fixed at the
length to which cannon-shot could be carried, and that may have varied
more or less; but it is quite true to say that at that time it was not
quite clearly fixed, whether it was .3 miles, or 4 miles, or 5 miles, but
beyond that there was no difference. There was a certain marginal belt,

the precise limit of which has in later years come to be recognized at 3
miles, or a marine league.
The President.—It has no relation to our subject, and perhaps it

would be better not to press that question too tiglitly even to day.
Sir Charles Russell.—No, because as the power of arms is

increased, it may be the application of that principle terrce dominium
finitur uhifinitur armorum vis may receive a greater expansion. It is

not a question, I would venture to say, that need trouble us. It is

admitted that there is a marginal belt which to day may be indetermi-
nate, but indeterminate only within narrow and confined limits.

Senator Morgan.—Then, I take it, it was entirely indefinite how
far Russia claimed at that time jurisdiction in a territorial sense in Beh-
ring Sea.

Sir Charles Russell.—Do you mean before or after the Ukase t

Senator Morgan.—At that time.

Sir Charles Russell.—There is a great difference. It is clear
that by the Ukase if that had been persisted in she claimed territorial

jurisdiction over the whole of Behring Sea. As I have pointed out she
was insisting on 100 miles from the land, which 100 miles from the land
would have shut Behring Sea and made it a mare clmisum.
Mr. Justice Harlan.—May not that throw some light on the fact,

which struck me in the correspondence, that Mr. Canning did not at
any time mention the Behring Sea or the Sea of Kamschatka, but
seemed to have constantly in his mind keeping open Behring Straits,

because if the 100-mile limit was enforced that would close Behring
Strait. Of course he must have proceeded on the ground that Russia
disclaimed any purpose of keeping foreign vessels out of the open
waters of Behring Sea. They could not get out to the Arctic Ocean
unless Behring Stiaits were open.

Sir Charles Russell.—With deference that is not what the corre-

spondence shews, because the question of Behring Straits being
930 closed comes up in relation to a different subject—the access to

the Arctic Ocean beyond it.

Mr. Justice Harlan.—Mr. Canning said—^We cannot get to the
Arctic Ocean with vessels of discovery unless we go through Behring
Straits.

Sir Charles Russell.—True he uses the reference in a very signifi-

cant way. He says the Power that could propose to itself the notion
of treating the Pacific Ocean as mare clausum might think it right to

dose Behring Straits, which is only 48 miles wide. That the Ukase



176 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

involved the assertion of territorial dominion over Belirinjr Sea is made
apparent also by the statement of iM. Poletiea justify ing: tlie Ukase on tlie

{iTound that they were entitled to treat it as a mare clausnm, merfermee,

but they did not intend to push their rights to that length, losing sight

of the fact that pushing their rights of sovereignty to 100 miles from

the coast did, it was insisted on, eflectually close Behriug Sea up. And
that that was a claim of territorial sovereignty is clear from the opinion

of the King's Advocate, which I read, and also the more important

opinion of Lord Stowell, that a right to prevent people coming over

any land covered by water is necessarily an assertion of territorial

dominion over that water.

Mr. Justice Harlan.—The language of Lord Stowell is, the territo-

ries claimed are of different si)ecies, islands, portions of the Continent,

and large portions of the sea adjoining.

Sir Charles EussELL.^Quite right. Sir, and Behring Sea would
be a very large portion of the sea adjoining, and that would make the

])oint stronger. He was regarding it as 100 miles from the coast. He
says that is territorial jurisdiction over 100 miles from the coast.

Mr. Justice Harlan.—I do not say you are not right; 1 only wanted
to see what your view was.

Sir Charles Eussell.—I do not think it could be contended by
the other side that, if a Power asserts an exclusive right to possession

of a certain area of land covered by water, and says, we have the right

to exclude anybody else from coming in that area, that that is anything
but an assertion of territorial jurisdiction over that area.

Mr. Carter.—My argument was distinctly the other way.
Sir Charles Eussell.—I confess, it astonishes me to hear it.

Mr. Carter.—1 only seek to correct a misapprehension.
The President.—And of course it is correct for Counsel to acknowl-

edge that they did not argue the point in that way. I think they stand
on the same ground as you do. They do not argue the point of juris-

diction as to the first question. [To Mr. Carter] I do not understand
in your argument you called upon us to decide that the rights claimed
or exercised by Eussia were rights of territorial jurisdiction.

Mr. Carter.—We do not. The interpretation that I put in my
argument on the Ukase was that it was not an assertion of territorial

dominion over the sea, but a mere assertion of a right to protect a shore
industry by protective measures stretching over the sea.

Sir Charles Eussell.—Then weagree as to the first question.
931 The President.—It is a relief to us to believe you do. You do

not deny historically, that is as a point of history, that Eussia
asserted these territorial rights of jurisdiction, which, upon my impres-
sion at first sight (though 1 do not express any defiiiite opinion of my
own) according to the despatches of M. de Poleticaand Baron Nicolay
and Count Nesselrode, seem to be expressly reserved by Eussia.
Mr. Carter.—I do not quite understand the suggestion of the

learned President.
The President.—In the diplomatic despatches of M. de Poletica

and Baron Nicolay and of Count Nesselrode, the Minister of Foreign
Affairs, the Eussians declared that they might have the right of con-
sidering the sea between the two coasts of Asia and America, that is

to say, not only Behring Sea but a great portion of the North Pacific
Ocean, as being a mare claunum; that is to say, a sea on which they
have the rights of territorial sovereignty. I say you did not touch
that point in your argument.
Mr. Carter.— I said in reference to that, that while they declared

that they might have asserted that right, they expressly declared, or
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what I understood as expressly declared, that they did not intend to

assert it; that the measure was desipfned as a preventive one. Tbat is

to say, it was as I understood it for the purpose of protecting a shore
industry; that they did not intend to assert territorial dominion over
Behring Sea, although they said they might assert it.

The President.—That they might assert it if they chose to do sot
Mr. Carter.—If they chose to do so; but that they did not choose

to assert it by the Ukase.
The President.—There is some doubt as to the use of the word

"assert". I think you use the word "assert" in a different meaning
from what Sir Charles does.

Mr. Carter.—They said they might assert it, and assert it right-

fully. There is no doubt about that.

The President.—They did not mean to exercise itt

Mr. Carter.—They did not mean even to assert it.

Sir Charles Russell.—Mr. President, there is a latent ambiguity
in my friend's statement which must be cleared up. I began, in order
to avoid that ambiguity, by giving to this Tribunal what I conceived to

be the meaning of that first question, in order to show that when
"right" and "exclusive jurisdiction" were there referred to, it did
not mean the general inherent right which a nation has to protect its

property or its interests, which I will discuss hereafter, but that the
question was pointed to whether Eussia had asserted and exercised
territorial jurisdiction.

Let me recur to that i3oint, which I now see I was quite right in
eudeavouriiig to make clear at the beginning of the discussion. I
pointed out that a right of defence of property or interest was not an
exclusive right. The word in the question is "exclusive". I pointed

out further that still less was it an exclusive right ofjurisdiction
932 in a defined area, because I pointed out that a right of defence

or protection of property or interest knew no circumscription of
space except where the property to be defended was, where the interest

to be defended was. I was not then discussing whether there were the
rights which my learned friend professes exist in that regard. I was
assuming them for the moment. Thereupon 1 proceeded to point out,

and I hope established, that what the question meant was whether
Russia had or had not asserted a sovereign authority exclusive of all

other persons, and in a defined and definite area, namely, Behring Sea;
and I made that out—at least I thought I made it out—by saying
that the case of the United States had been built up on that theory by
the use, amongst other things, of these documents which have proved to
be unreliable. I made that out by showing the legislative enactments
of the United States Congress, based upon its derivative title. I fur-

ther made that out by the mode in which they have invoked that
municipal authority, as a municipal authority exercisable in a definite

area. And finally I made that out by the libel in the Court; by
the argument of their counsel; by the argument before the Supreme
Court at Washington, and by the appreciation of that argument and
position as expressed by the Judges of that High Court.
The President.—That is perhaps more of historical than of prac-

tical interest to the question which is laid before us.

Sir Charles Russell.—I think myself it is important, as I take the
liberty of saying, because of its far-reaching consequences. My argu-
ment has been, from first t^ last, that every one of these assertions up
to the time we came into Court—practically every one of these asser-

tions—is based on the territorial claim of the United States: question

B s, pt xiu 12
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five as well as qiiestious one, two, three, and four. But I do not wish

to anticipate. The point I am upon is this: you have, with great

deference, to answer the question in tlie sense in which you understand

that (piestion: and the sense in which that question is to be under-

stood, I am respectfully submitting, is that the Tribunal is asked to

say whether liussia asserted and exercised—and I repeat my words,

asserted and exercised—territorial or sovereign authority, exclusive of

all other persons, in the Behring Sea. That is the question to which

you have to make your answer.

The Peesidem'.—Certainly; one of the questions.

Sir Charles Russell.—As to the question of exclusive rights in

the seal tishcries, 1 have already dealt with that, and I cannot see that

there is much room for discussion or difference between us. There is

no suggestion that Eussia either asserted or exercised any rights in

relation to seal fisheries other thau those that belonged to her, ratione

soli, as owner of the Pribilof Islands.

Mr. Justice Harlan.—The difference between counsel, then, in

respect to this finding, I understand to be this: You assert that Russia,

iu these different ways you have pointed out, did assert, within the
meaning of that question, exchisive jurisdiction in the whole of

933 Behring Sea by this Ukase. On the other side, it is contemled
that Russia did not assert such exclusive jurisdiction by that

TJkase, but expressly disclaimed a purpose to assert it.

Sir Charles Russell.—So I understand. But again. Judge, with
great deference, that statement illumines the point with which the
Tribunal must still deal, as to what is the meaning of the question.

Mr. Justice Harlan.—I understand that.

Sir Charles Russell.—And my point is—and I submit I have dem-
onstrated it—that when "exchisive jurisdiction" is spoken of, it means
exclusive jurisdiction in Behring Sea; and an exclusive jurisdiction in

Behring Sea means exclusive jurisdiction in a particular and defined
area; and that exclusive jurisdiction in a particuhir and defined area
means territorial or sovereign jurisdiction, and nothing else. Of course
if 1 am to argue the question again as to what the Ukase meant, I

should have to go over the ground with which yon are very familiar.

Mr. Justice Harlan.—1 think we all understood your argument.
Sir Charles Russell.—That I am not going to do; but how it can

be contended that when it is stated in the Ukase of 1821,

the pursuits of commerce, -whaling ami fishery, and of all other industry on all

islands, ports and j^ulfs, including the whole of the northwest coast of America,
beginning from Behring Straits to the 51st <h'gree of Northern latitude, also from the
Aleutian Islands to tlie eastern coast of Siberia, as well as along the Kurile Islands
from Behring Strait to the South Cape of the Island of IJrup, viz, to the 45 degree
50 minutes northern latitude, is exclusively granted to Russian subjects:

—

and when in furtherance of that excluvsive grant it is prohibited to all

foreign vessels to approach within less than one hundred Italian miles,
subject to confiscation:

How those two, taken together, can be anything less than, or different
from, an assertion of territorial sovereignty, with a sanction to support
that territorial sovereignty, passes my comprehension. And that was
the case originally made by the United States. I will leave the subject
by citing one more passage from their Case, page 09. This makes it

apparent, unless I am greatly mistaken. It is near the top of page 69:

From the foregoing historical review it appears:
First. That prior and up to the date of the Treaties of 1824 and 1825, Russia did

K88ert and exercise exclusive risiht^ of commerce, hunting and ii&hing, on the shorea
and in all the watuiv of Behring iSca.
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Second. That the body of water known as Behring Sea was not included in the
phrase "Pacific Ocean" as used in the Treatj' of 1825.

What does that mean? It meaiis that there was nothing in those

Treaties which interfered with Russia's assertion aud exercise of exclu-

sive rights in Behring Sea mentioned in i)aragraph one.

Third. That after said Treaty of 1825, the Russian Government continued to exer-

cise exclusive jurisdiction over the whole of Behring Sea up to the time of the cession

of Alaska, in so fai as was necessary to preserve to the Russian-American Company
the monopoly of the fur-seal industry, and to prohibit the taking on the land or

934 in the water by any other persons or companies the fur-seals resorting to the
Pribilof Islands.

As I have pointed out, there is not a trace of evidence which relates

to the question so far as fur-seals are concerned.

But here again my 1 -arned friend Mr. Carter, as I respectfully think,

is confusing the motive of this attempted legislation by Kussia with
the effect. The motive may have been to protect this, that or the other

j

but the fact was that it asserted territorial sovereignty.

I will bring out my meaning, in concluding this branch of the ques-
tion, by formulating precisely the answers which I submit the Tribunal
ought to give to these four questions. They are formulated with some
care and at length at page 26 of our printed Argument:

The foregoing facts and arguments, it is submitted, conclusively establish that
the following answers should be given to the first four questions in article 6 of the
Treaty of Arbitration.
To question one. That Russia exercised no exclusive jnrisdiotion in Behring Sea

prior to 1867; that in 1821 only, Russia asserted exclusive jurisdiction over a part of
Behring Sea along its coasts, but that she withdrew the assertion, and never after-

wards asserted or exercised such jurisdiction.

Mr. Justice Harlan.—What do you mean by the phrase there, "over
a part of Behring Sea" !

Sir Charles Kussell.—That is the hundred miles which is men-
tioned in the Ukase. We might have treated M. Poletica's letter as an
assertion of authority over the whole of Behring Sea, and I think we
should have been well founded in doing so; but we preferred to take
the legislative act, which speaks of one hundred miles.

Mr. Justice Harlan.—I do not understand that answer to include
the idea that liussia asserted exclusive juiisdiction over the whole of
Behring Sea by the Ukase of 1821.

Sir Charles Russell.—I do not think it necessarily means that.

What the Itamers of these answers have done is this: They might
according to the statement of M. de Poletica, or according to the effect

of the Ukase, perhaps have been justified in adopting the claim of
dominion over the whole of Behring Sea; but what they have been con-

tent with doing was to rely upon the legislative act itself, the Ukase:
and as the Ukase made the limit of 100 miles, to state that in the terms
of the Ukase itself. I say therefore that this is literally the correct
answer to question one

:

That in 1821 only Russia asserted exclusive jurisdiction over a part of Behring
Sea along its coasts, but that she withdrew the assertion, and never afterwards
asserted or exercised such jurisdiction.
That Russia exercised no exclusive rights in the seal fisheries in Behriug Sea prior

to 1867; that in 1821, only, Russia claimed exclusive rights, as included in her claim
of jurisdiction extending to 100 miles from the coast, but that she withdrew the
assertion and never afterwards asserted or exercised such rights. The only exclusive
riglit which Russia subsequently exercised was the right incidental to her territorial

ownership.
To qut stion two. That Great Britain neither recognized nor conceded any claims

by Russia of jurisdiction as to tlic seal fishoiius, i. e., either (a) of oxchisive

935 jnrisdictiou in Behriug Sea, or (b) exclusive rights in the fisheries in Behring
Sea, save as already mentioned.
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That is to say, saving the rights incidental to territorial ownership.

To question three. That Behriug Sea was included in " Pacific Ocean " in the

Treaty of 1825; that Russia neither held nor exclusively exercised any rights m Beh-

ring Sea alter the Treaty of 1825, save only such t«rritorial rights as were allowed

to her by international law. ,/.,..
To question four. That no rights as to jurisdiction or as to the seal fisheries in

Behriu" Sea east of the water bouiidarv in the Treaty between the United States and

Rnssia'of the 30th March 1867, passed to the United States under that Treaty,

except such as were incidental to the islands and other territory ceded.

Those are the answers which we say we have by the argument that I

have submitted establislied.as the correct answers to be given to each of

these four questions.

Senator Morgan.—There are seven or eight answers there to four

questions, as I understand it.

Sir Charles Eussell.—As a matter of fact there are four answers

to four questions. There is the precise number of answers to the pre-

cise number of questions.

]^ow, sir, 1 have, 1 am happy to say, got to the end of that; and I

really feel—or I did feel until my friend's interposition—that I ought

to otier an apology for taking so long to demonstrate what we humbly
submit is very easily made clear.

The President.—We will come next to the fifth question.

Sir Charles Eussell.—Yes, Sir.

The Tribunal here adjourned for a short time.

THE FIFTH QUESTION.

Sir Charles Eussell.—^ir. President, I now proceed to address
myself to the consideration of what the answer of the Tribunal ought
to be to the oth question of Article VI: and in order to assist the Tri-

bunal in formulating that answer, it is obviously necessary, in the first

place, as I have thought it necessary in the case of the first four ques-

tions, to endeavour to fix what is the meaning of the question itself,

because, unless the question itself is clearly understood, it cannot be
seen what is the proper and definite answer to the question. Now, in

order to convey to the Tribunal the meaning which I submit is the cor-

rect one, I have to call your attention to what I understand to be the
general suggestion or meaning put upon it by my learned fiiendson the
other side, and I wish to state to the Tribunal how I propose to deal
with the matter. I propose in the first place to state and to justify, if

I can, the meaning which I attach to the question.
I cannot, of course, venture to assume that that is the construc-

936 tion which the Tribunal will attach to it; and, therefore, I shall
proceed to consider what ought to be the answer assuming that

my construction is wrong, and that put by the other side is right. Now,
speaking broadly, the construction put by the other side is this, that
the Tribunal is asked to say what right of protection or of property of
any kind, the rJnited States possesses in respect to seals frequenting
the islands of the United States in Behring Sea, when such seals are
found outside the ordinary three-mile hmit. They put their interpre-
tation in various ways: lirst, what right is there in the individual fur-

seal! although they say it is not necessary for them to put the right so
high as that: secondly, if they have not property in the individaal fur-

seal, what right of proi)erty is there in what they are pleased to call the
fur-seal herd ? and, again, they say it may not be iiecessary to put it even
80 high as that. And, finally, if thoy have no property in the individual
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seal, Dor any property in the herd, wliJit right in the nature of a prop-

erty right is there in the industry curried on by means of the fur-seals

upon the Pribilof Islands? They say that in one way or other of

those three forms question 5 is addressed to the question of property:

either in seals, in the herd, or in the industry; and that the right of

protection there referred to is such right of protection as a nation may
exercise, according to international law, in defence of its property in

the seals, or in the herd, or in the industry founded upon them.
Now I think I have stated correctly the various modes in which their

suggestions are made. I shall consider those, and assume that they
are right in their construction of the meaning of the question, but I

have iirst to say that I dissent entirely from that as being the meaning
of the question. I dissentfrom the suggestion that it is either the right

ofproperty or the right ofprotection that is intended to he covered by that

fifth question. Then I shall be asked, and properly asked, what is my
construction of that question? Does it mean property and right of pro-
tection in the fur-seals frequenting the Behring 8ea wherever those fur-
seals are to be found f 1 say, no. It is a question jnst like Questions 1,

2, 3, and 4, at the bottom of which is the assertion of exclusive juris-

diction; and therefore (I am now indicating the point, not arguing it:

I will justify it presently), that as the main volume and strength of their

case was presented and is presented in the correspondence,

the property right indicated in Question 5 is the exclusive b^^uesUon Msone
right to take fur-seals in the Behring iSea; that is to say, of exclusive .juns-

a property right of an exclusive character in the fishery in g^f""
™ Behnng

the Behring ISea and not in the seals either as individuals or
as a herd,—in other icords, an exclusive right to take fur-seals in Behring
Sea, to prevent anyone else taking them in Behring ISea,—in other icords,

the assertion of a property right of an exclusive character in the fishery
in Behring Sea, and not in the individual seals or in the herd.

How is this position made clear? In the first instance, the reference
in the opening words of Article VII shew that the framers of the

937 Treaty designed to treat article V, like the preceding questions,
as a question of exclusive jurisdiction, because the words of

article VII are

:

If the determination of the foregoing questions as to the exclusive jurisdiction of
the United States shall leave the subject in such position that the concurrence of
Gre;.:; Britain is necessary:

Then the question of Regulations is to arise; and it is not argued,
it could not be argued, therefore, that question 5, as it stands in this
Treaty, wri not intended to raise a question of exclusive jurisdiction.
That exclusive jurisdiction would be the exercise of the right to which
I have already adverted, the exclusive right to take the seals in the
Behring Sea and, accompanjring that right and in protection of that
right, exclusive jurisdiction in the eastern part of Behring Sea, for the
protection of that right.

Now, how is that made apparent? I have referred to the language
of Article VII ; I have now to refer to the 5th article of the Modus
Vivendi of 1892. That Article deals with what is to be the effect on
the question of compensation should the right of Great Britain be
afl8"med, or should the right of Great Britain to take seals be negatived.

Senator Morgan.—You mean British subjects; not the Government
of Great Britain ?

Sir Charles Eussell.— Yes, certainly; I mean British subjects,

because it runs thus—If the result of the Arbitration be to ajfirm the right
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of British sealers to taTce seals in the Behring Sea icithin the bounds

claimed by the United States, that is the eastern part of Behring Sea

tinder its purchase from Russia, then compensation is to be made by the

United States; if on the other hand, the result of the arbitration is to

deny the right of British sealers to take seals icithin the said waters, then

compensation is to be made by Great Britain to the United States.

And I point out that if question 5 teas intended to touch or to raise a

question of property in the individual seals, or in the herd of seals as they

have been called, or in the industry founded on those seals, the limitation

as to compensation could not hare been restricted to the mere question of
the right to take seals in Behring Sea; because property is property, and

if the property in the fur-seal is affirmed to be in the United States, I agree

most entirely icith the argument of Mr. Carter that that right of property

is not lost because jjosscssion of the thing is lost.

The rijjhts of property attach to a thing wherever the thing is; so as

to the herd, so as to the' industry: and whac makes this point clear is

that we have now upon the question of Regulations the argument put
forward that in truth the greatest injury that is done to the seals as

individuals, to the seals as a herd, to tlie industry carried on, or said to

be carried on in relation to them, is done outside Behring Sea and in the

approaches to the Aleutian passes; and yet the limitation as to compensa-
tion is to depend simply upon ''aye'''' or ^'no''\ is there a right in the Brit-

ish subject to take seals in Behring Sea tcithin the houiids claimed by the

United States under its purchase from Russia.

938 Senator Morgan.—That is not the compensation that is pro-

vided in the Modus Vivendi. That compensation is provided,
because the Government has taken this subject up, and it is a question
between the Governments as to damages under the Modus Vivendi,

because of their intervention in the matter of seal hunting or fishing, to

prevent it.

Sir Charles Russell.—I quite agree, but I do not see how that
weakens the force of my position.

Senator Morgan.—1 do not say that it does at all.

Sir Charles Russell.—The two Governments, oi course, are
merely representatives of the interests of their respective nations.

Senator Morgan.—This is the first time they assumed to be so.

They made the Modus Vivendi and agreed to submit the damages aris-

ing out of that fact to the Arbitrators.
Sir Charles Russell.—That may be. I am not concerned to dis-

pute that. My point, of course, is this, that if the framers of this
Ti-eaty had any idea of raising before this Tribunal the question as it

is now presented, of individual property in the seals or in the seal herd
or in the industryfounded upon it, the Article dealing with the question
of compensation ought not to have been restricted, could not legally hare
been restricted, merely to killing within Behring Sea, especially as it is

apparent, according to the allegation made on the other side, that the greater
portion of the mischief is done outside Behring Sea.

Mr. Justice Haklan.—May that not be explained in part by the
fact that that relates to damages for abstaining from the exercise of
that right, during the pendency of the Arbitration, to take seals out
side Behring Seaf

Sir Charles Russell.—That is exactly what I am pointing out. If
it was intended to say there was a right in the individual seals outside
Behring Sea, or in the herd outside Behring Sea, or that the industry could
be affected by anything outside Behring Sea, then the limit of compensa-
tion would not have been put as it is in the 5th Article. That is exactly
my argument; but, of course, I am only begimiiug my justification of
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this meaning, because tlie Tribunal must be good enough to bear in

njind,— I have in all conscience recurred to it often enough, and I am
afraid, so as to weary the Tribunal,—that my contention is this, that
the whole case of the United States actually presented in the diplo-

matic correspondence icas a case founded primarily upon territorial

dominion and jurisdiction in the eastern part of Behring Sea. The case
based upon their municipal legislation—the case advanced in the Courts,
inferior and superior—the case based on the Executive action—based
on the instructions and argument of their counsel—based on the rea-

sons on which they invoked the authority of their municipal Tribu-
nals—based on the arguments presented to the Supreme Court—based
on the judgments of those Supreme Courts, was a case founded upon
this territorial dominion. I am not saying that there is not in the Case

and Counter-Case put forward by the United States Counsel a
939 difterent interpretation. 1 am dealing with the Treaty, with the

conduct of the United States and their advisers, and with the
diplomatic correspondence up to the date of the Treaty. And now I
turn to that correspondence for one moment, though not at any great
length. I begin with an important letter of Mr. Blaine, frequently
referred to, of the 17th Dec, 1890, which is at page 263 of the large
volume of the United States correspondence. I am not going to trouble
the Tribunal with the whole of that letter.

On the 2nd of August 1890, the Marquis of Salisbury had written to
Sir Julian Pauncefote the letter of that date, to which I do not think I

need refer, in which the Marquis of Salisbury says as you well recollect,

Sir:

You will state that her Majesty's Government have no desire whatever to refuse
to the United States any jurisdiction in Behring Sea which was conceded by
Great Britain to Russia, and which properly accrues to the present possessors of
Alaska

and 80 on.

Now on the 17th December Mr. Blaine's letter is written, in which
that passage occurs to the etiect that: If Behring Sea was included in

the phrase Pacific Ocean, then there is no ground of complaint; and
towards the end of which he invokes some general considerations based
upon, I think, Mr. Phelps' letter of September 1888. But the part I am
now upon is this. He says in that letter—I am reading from page 285
of volume I of the Appendix to the United States Case:

It will mean something tangible, in the President's opinion, if Great Britain will
consent to arbitrate the real questions which have been under discussion between
the two Governments for the last four years. 1 shall endeavour to state what, in the
judgment of the President, those issues are.

And then he formulates a number of questions. Then he says, in the
preceding paragraph to the one I have just read:

The second offer of Lord Salisbury to arbitrate, amounts simply to a submission
of the question whether any country has a right to extend its jurisdiction more
than 1 marine league from the shore.

Then he says

:

Her exception placed an obstacle in the highway between continents. The United
States, in protecting the seal fisheries, will not interfere with a single sail of com-
merce on any sea of the globe.

Then he proposes questions 1, 2, 3 and 4, all of which deal, as it is

conceded, with the questions of exclusive jurisdiction and exclusive

rights, and then he proceeds:

Fifth. What are now the rights of the United States as to the far-seal fisheries in

the waters of the Behring Sea outside of the ordinary territarial limits, whether
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snch riphts jrrow out of the cession by Russia of any special rights or jurisdiction

held bv"her in snch fisheries or in the waters of Behriug Sea, or out of the ownership

of thebreedins; islands and the habits of the seals in resorting thither and rearing

their young thi-reon and going out from the islands for food, or out of any other

fact or incitlcnt connected with the relation of those seal fisheries to the territorial

possessions of the United States.

940 Now, shortly stated, that question is briefly this : What are now
the rights of ihe United States as to tlie seal fisheries in the

waters of Behriug Sea outside the ordinary territorial limits, however

such rights have arisen. Seal fisheries in the iraters of Behring Sea:

those are the words.
In further elucidation of that same meaning, I may point to question

6 which he suggests shall be as follows:

If the determination of the foregoing questions shall leave the subject in such
position that the concurrence of Great Britain is necessary in prescribing regulations

for the killing of the fur seal in any part of the waters of Behring Sea, then it shall

be further determined: First, how far, if at all, outside the ordinary territorial

limits it is necessary that the United States should exercise an exclusive jurisdiction

in order to protect the seal for the time living upon the islands of the United States

and breeding therefrom. Second, whether a closed season (during which the killing

of seals in the waters of Behring Sea outride the ordinary territorial limits shall be
prohibited) is necessary to save the seal fishing industry, so valuable and important
to mankind, from deterioration or destruction

—

and so forth.

Now in the answer on page 290 of the same volume, Lord Salisbury,

writing to Sir Julian Pauncefote on February 21st, criticizes these ques-
tions. As to the 5th question he says, at page 294,

The first clause, what are now the rights of the United States as to the fnr seal

fisheries in the waters of the Behring Sea outside of the ordinary territorial limits t

is a question which would be very properly referred to the decision of an Arbitrator.

Now T pass on. The next letter to whicli I desire to refer, is from Sir

Julian Pauncefote to Mr. Wharton, on page 326. There, Sir Julian
Pauncefote writing to Mr. Wharton says:
Either Government may submit to the Arbitrators any claim for compensation

which it may desire to prefer against the other Government in respect of any losses
or injuries

—

You will observe the large words in which Sir Julian Pauncefote pro-
poses the reference.

any losses or injuries in relation to the fur-seal fishery in Behring Soa.

And so on.

Mr. Wharton replies on the 23rd of July, at page 326. He replies
projiosing instead this clause, which you will see printed in small type
on page 398.

The (Jovernment of Great Britain having presented the claims of its subjects for
compensation for the seizure of their vessels by the United Stiites in Behring Sea

that matter is to be referred to the Arbitrators. Then I go on, next, to
the letter of Mr. Blaine to Sir Julian I'auncefote of the 4th of May 1891.
This is distinctly in relation to the Modm Vivendi. It is at page 301.
Mr. Blaine there writes proposing the following arrangement.
• The Government of the United States limits the number of seals to be killed on

the islands, for purposes just described, to 7,500.
941 The Governiiiput of the United States guarantees that no seals shall be killed

in the open watt-rs of tlio Behring Sea by any person on any vessel sailing
ander the American flag or any American citizensailing under any other flag.
The Government of Great Britain guarantees that no seals shsJl be killed, in the

open waters of the Behriag Sea by any person.

and 80 on.
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"Now orwthe Srd June 1891 at p. 305 this is tlie proposal which Her
Majesty's Government puts forward for a modus vivendi.

The Government of Great Britain and of the United States shall prohibit, nntil

May, 1892, the killing of seals in Behring Sea or any islands thereof, and will, to

the best of their power and ability, insure that subjects and citizens of the two
nations

and so on.

And Mr. Wharton, on the following day replies in the letter which
is at page 30G, and which will be found to be very important in this

regard. He says

:

I am directed by the President to say, in reply to your note of the Srd instant, con-
veying to the (iovernment of the United States the response of Her Majesty's Govern-
ment to the proposal of Mr. Blaine for a modus vivendi, relating to the seal fisheries

in Behring Sea during the preseni season
First. In place of the first and second subdivisions of the agreement, as submitted

to you, the Pre8i<lent suggests the following:
(1) The Government of Great Britain shall prohibit, until May 1892, the killing of

seals in all that part of the Behring Sea lying east, eantwardly, or southeastwardly,
of the line

that is the line of demarcation.
Then

:

(2) The Government of the United States shall prohibit, until May, 1892, the kill-

ing of seals in that part of Behring Sea above described

and so on.

He then proceeds, in the next paragraph, to say:

These changes are suggested in order that the modiia may clearly have the same
territorial extent with the pending proposals for arbitration;

You observe the words "these changes"—that is to say the limitation
to the eastern part. You will observe the counter proposal was gen-
eral—"aiZ killing in Behring Sea". Says Mr. Wharton: We change
that to " the eastern part of Behring Sea".

These changes are suggested in order that the modus may clearly have the same
territorial extent with the pending proposals for arbitration.

Then, near the middle of the third paragraph of that letter, he says

:

The fourth clause of the proposal of Her Majesty's Government, limiting the tak-
ing effect of the mod>ia vivendi upon the assent of Russia, presents what seems to the
President an insuperable diflBculty

and so on
942 Then he says:

He is surprised that this result did not suggest itself to Lord Salisbury, and does
not doubt that it will be apparent to him on a re-examination.

Then comes this important passage: I respectfully ask attention to
this language:

I am also directed to remind you that the contention between the United States
and Great Britain has been limited to that j^art of Behring Sea eastward of the liue
of demarcation described in our convention with Russia

and so on.

^ Then the final sentence in that paragraph is in these words:

It was never supposed by any one representing the Government of the United
States in this correspondence or by the President, that an agreement for a modua
Vivendi could be broa<ler than the subject of contention stated m the correspondence
of the respective Governments.

In other words, it is limited to the eastern part of Behring Sea, and
cannot go outside the eastern part of Behring Sea, and it never
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occurred—it was never supposed by anyone representing tHe Govern-

ment of the United States—that the Modus Vivendi could be broader

than the subject of contention. Xow in the next sentence he says:

Negotiations for an Arbitration have been proceeding between the United States

and Great Britain, and if these Powers are competent to settle by this friendly

method their respective rights and relations in the disputed watera

alwaj'S a limitation of area

upon a permanent basis, it wouUl seem to follow that no question could arise as to

their competeniy to deal directly with the subject for a single seasou. If Great

Britain now insists upon impossible conditions, viz, that the couclusion of a modus
virendi is to be delaye<l until and made contingent upon the assent of Russia to stop

the killiug of seals on its own islands and in its own waters, and upon the exercise

by the President of powers not conferred by law, this would be, in his opinion, a prac-

tical withdrawal by Great Britain from the uegociations for a modus vivendi

and SO on.

Then comes the memorandum from Sir Julian Panncefote, with
which I do not think I need trouble you. But, finally, on the 9th of

jJune, Mr, Wharton wrote proposing the Modus Vivendi which was
ultimately actually adopted: and in the letter on the subject you will

find this passage, on page 3i2.

As to the third clause of your proposition, I am directed to say that the contention
between the United States and Great Britain has relation solely to the respective
rights of the two Governments in the waters of Behriug Sea, outside ordinary ter-

ritorial limits, and the stipulations for the co-operation of the two Governments
during this season have, of course, the same natural limitation. This is recognized
in Articles I and II of your proposal

and then he goes on to argue the point.

Then comes the Agreement, which he sets out at page 313.

An Agreement between the Government of Her Britannic Majesty, and so on.
943 for the purpose of avoiding irritating differences, and with a view to promote

friendly settlement of the qnestions pending between the two Governments
touching their respective rights in Behring Sea and for the preservation of the seal
species, the following Agreement is made.

At this time, it is clear that the fifth question which I am now ui^on,
had been already settled and determined, as appears from a letter of
the 14th April, 1891. This therefore is the modus vivendi.

Her Majesty's Government will prohibit until May next seal killing in that part
of Behring Sea lying eastward of the line of demarcation.

and so on.

The United States Government in the same part of Behring Sea wLU prohibit seal
killing for the same period.

Then:

Every vessel or person offending against this prohibition in the said waters of
Behring Sea

and so forth.

And now comes, at page 353, a letter of the 24th February 1892, from
Mr. Blaine to Sir Julian Fauncefote.
We have now pas.sed the time of the agreement to the Treaty.

I am in receipt of yonr favour of the 19th. You therein inform me that Lord Salis-
bury cannot express any opinion on the subject of the modus virendi until he knows
what we desire to propose. I am glad to hear that Lord Salisbury coutemplatea a
modus.

This is the Modus Vivendi of 1892.
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Then he goes on to say:

If Her Majesty's Government wonld make her efforts most effective, the sealing
in the North Pacific Ocean should be prohibited, for tlierc the slaughter of the
mothers heavy with young is the greatest.

Then on the 7th March, Sir Julian Pauncefote again writes, which
Will be found at page 355:

Lord Salisbury's ])ropo8al of a 30 mile radius ronud the Pribilof Islands within
which uo sealing shoultl be allowed, is a judicious temporary measure of precaution
pending the establishment of permanent Regulations for the fishery as a whole. It

js a somewhat larger proposal than that which yon originally made to me on the 16th
March 1891, and which was for a similar radins of 25 miles only.

Then comes the most important of these letters from Mr. Wharton to

Sir Julian Pauncefote, of the 8th March, 1892, which is at page 356.

The United States claims an exclusive right to take seals in a portion of Behring
Sea, while Her Majesty's Government claims a common right to pursue and take the
seals in those waters outside a three-mile limit. This serious, and protracted contro-
versy, it has now been happily agreed, shall be submitted to the determination of a
Tribunal of Arbitration, and the Treaty only awaits the action of the American
Senate.

We have, therefore, got to the point not merely of the Treaty
1)44 of Arbitration, but we have at this time readied the second

Modus Vivendi, and here we have Mr. Wharton's distinct intima-
tion of what is at that point (and Mr. Wharton was quite right, because
it was the case that was made in the previous diplomatic correspond-
ence), the case made as to the justification of the seizure.

The United States claims an exclusive right to take seals In a portion of Behring
Sea, while Her Majesty's Government claims a common right to pursue and take the
seals in those waters outside a three-mile limit.

That is exactly what I say is the issue intended to be raised by this

fifth question.

I think there is one other passage that perhaps I ought to read:

The President cannot agree, now that the terms of Arbitration have been settled,
that the restrictions imposed shall be less than those which both Governments
deemed to be approjiriate when it was still nucertain whether an early adjustment
of the controversy was attainable. He, therefore, hopes that Her Majesty's Gov-
ernment will consent to renew the arrangement of last year with the promptness
which the exigency demands, and to agree to enforce it by refusing all clearances to
sealing vessels for the prohibited waters, and by re-calling from those waters all such
vessels as have already cleared. This Government will houourably abide the Judg-
ment of the High Tribunal which has been agreed upon, whether that Judgment be
favourable or nnfavourable, and will not seek to avoid a just responsibility for any
of its acts which, by that Judgment, are found to be unlawful. But certainly the
United States cannot be expected to suspend the defence, by such means as are within
its power, of the property and jurisdictional rights claimed by it pending the Arbi-
tration and to consent to receive them from that Tribunal, if awarded, shorn of much
of their value by the acts of irresponsible persons.

Senator Morgan.—Will you allow me to suggest to you this enquiry!
The Modus Vivendi of 1801, as I understand, is not included in the
Treaty of February the 29th 1892; but the Modus Vivendi of 1892 is

included in that Treaty?
Sir Charles Russell.—Quite so.

Senator Morgan.—The Modus Vivendi of 1891 is entirely left out of
consideration in the Treaty of February the 29th 1892?

Sir Charles Russell.—That is so. Sir.

Senator Morgan.—Now, the proposition you have just read is that
the United States claims an exclusive right to take seals in a i)ortiou

3f Behring Sea, while Her Majesty's Government claims a common right
Sx) pursue and take the seals outside of the 3 mile limit. I wish to call
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attention to this as a question, and only as a qviestion, whether that

exact subject is not provided for in Article I, instead of in the 5th point

in Article VI.
Sir Charles Kussell.—No; with great deference, I think not,

because question I, as you yourself very early in the discussion pointed

out, is entirely conversant with what exclusive jurisdiction and what
exclusive rights Russia asserted and exercised.

Senator Morgan.—I spoke of article I of the Treaty.

Sir Charles Russell.—Oh, I beg your pardon.

945 Senator Morgan.—I thiiik when they came to formulate the

Treaty, and drew up the final agreement, the question you have
been considering and reading an extract from was included in the first

question submitted in Article I of the Treaty.

Sir Charles Russell.—I was about to refer to that Article,

strangely enough, in an entirely different sense, to show that that

sui)ports, as I submit, the contention I am upon.
Senator Morgan.—It may do so.

Sir Charles Russell.—The thread of that contention on the part

of the United States runs all through the assertion of exclusive juris-

diction in a defined area, and I submit it is borne out by the language
of Article I.

The questions which have arisen between the Government of Her Britannic
Majesty and the Government of the United States concerning

—

what?

the jurisdictional rights of the United States in the waters of the Behring Sea and
concerning also the preservation of the fur-seal.

Jurisdictional rights to be determined as a matter of right: the pres-

ervation of the fur-seal to be determined as a matter of regulations.

Senator Morgan.—The questions submitted seem to be presented in

Article I, while the five suggestions or enquiries in Article Yl are called

points—five points which very properly may be included within the
questions for consideration. The question submitted to the Arbitration
seems to me to be worthy of consideration, whether the questions are

not the ones to which the Award must respond.
Sir Charles Russell.—I should have thought, with deference, that

the questions are formulated, and if there be anything outside these

questions mentioned in Articles VI and VII which the Tribunal should
think ought to be answered, of course they are to be answered; but I
take Articles VI and VII as intended, whether they have been effective

or not is another question, to formulate for the assistance of the Tri-

bunal the precise questions which would settle the controversy between
the parties. The way in which the matter is x)ut is this:

In deciding the matters submitted to the Arbitrators it is agreed that the following
five points shall be submitted to them, in order that their award shall embrace a
distinct decision upon each of the said five point*, to wit

and then Article VII very properly treats those as questions.

If the determination of the foregoing questions as to the exclusive jurisdiction of
the United States shall leave the subject iu such a position that the concurrence of
Great Britain is necessary

then there are to be Regulations.
Senator Morgan.—That brings us up to the point whether or not the

word *' questions" in article VII does not refer to the three ques-

946 tions which are propounded in the first Article of the submission,
and not to the five points mentioned in Article VL



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 189

Sir Charles Kussell.—I should with p:reat deference have said,

when Article VII began with the words " If the deteimination of the

foregoing questions", which you will observe are all put with a note of

interrogation at the end of them, that Article VII pointedly, clearly,

and distinctly referred to the foregoing five questions, and I think I am
right in saying, subject to correction on that jwint, that there was not

any difference in the argument of my learned friend and. that which 1

now submit.
Senator Morgan.—I am aware of that fact, but, of course, we have

our own views.

Sh" Charles Russell.—Naturally, and I do not suggest the con-

trary. Now I think I have only to refer to two other letters. On the

22nd March there is a letter irom Mr. Wharton to Sir Julian Pauncefote

at page 361

:

For it must not be forgotten that if Her Majesty's Government proceeds during
this scaling eeasou upon the basis of its contention as to the right of the Canadian
sealers, no choice is left to this Government but to proceed on the basis of its coutidcnt
contention that pelagic sealing in the Behring Sea is uu infraction of its jurisdiction

and property rights.

Finally, on page 363, Sir Julian Pauncefote writes to Mr. Wharton
thus:

As an alternate course, Her Majesty's Government are also willing, after the ratifi-

cation of the Treaty, to prohibit sealing in the disputed waters, if vessels be excepted
from the prohibition which produce a certilicate that they have given security for

Buch damages as the Arbitrators may assess in case of a decision adverse

and so on.

Then there is a letter on page 364:

With reference to my previous note of this date, and to the discussions which have
taken place regarding the claims of our respective Governments to compcusation in
relation to the fur-seal fishery in Behring Sea, 1 have been instructed by theMarquia
of Salisbury,

and so on. Then he says this

:

That in case the Arbitrators shall decide in favonr of the British Government, that
€tevernment may ask them further to decide whether the United States Government
has since 1885 taken any action in Behring Sea directlj'^ inflicting a wrongful loss on
the United States or its lessees, and if so, to assess the damage incurred thereby.

Senator Morgan.—But that feature did not get into the Treaty.
Sir Charles Russell.—That is the feature which did get into

I

Article V of the Moduli Vivendi, which is a part of this Treaty.
I Senator Morgan.—Yes.

Sir Charles Russell.—Then there is one i)assage which I wish to

emphasize before I go on, in the letter of the 4th of June, 1891; it is at
the foot of page 306

:

The fourth clause of the proposal of Her Majesty's Government, limiting the
947 taking effect of the viodua vivendi upon the assent of Russia, presents what

seems to the President an insuperable difficulty, as an adherence to that sug-
^restion by Her Majesty's Government will, in his opiuion, prevent the conclusion of
any Agreement and will inevitably cause such a delay.

and so on

:

That I have already read. Yon observe that the object of Sir Julian
Pauncefote was, by including Russia, to have the extension of the
Modus Vivendi so as to prohibit the killing in other parts of the
Behring Sea westward of the line of demarcation; and this is the way
in which that suggestion is met by Mr. Wharton.

I am also directed to remind yon that the contention between the United States
md Great Britain has been limited to that part of Behring Sea eastward of the line



190 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

of demarcation described in onr convention with Russia, to which reference has

already been made, and that Russia has never' asserted any ri<;hts in these waters

aifectilig the subject-matter of this contention and cannot, therefore, be a necessary

party to these negotiations if they are not now improperly expanded. Under the

Statntes of the United States, the President is authorized to prohibit sealing m the

Behring Sea within the limits described in our Convention with Russia, and to

restrict the killing of seals on rhe Islands of the United States. But no authority

is conferred upon him to prohibit or make penal the taking of seals in the Waters of

Behring Sea westward of the line referred to, or upon any of the shores or islands

thereof. It was never supposed by anyone representing the Government of the

United States in this correspondence, or by the President, that an Agreement for a
modun Vivendi conld be broader than the subject of contention stated in the corre-

spondence of the respective Governments.

Now, Sir, I submit tliat I have said enough to show that I am raising

a grave question for the consideration of this Tribunal, as to the true

construction of that question o : whether, in other words, I am not justi-

fied in stating that that question, lilce the first four, is conversant with
questions of jurisdiction and exclusive right in a limited area, namely,
the eastern part of Behring Sea; and that in no part of the correspond-

ence leading up to the Treaty, nor in the Treaty itself, is there raised

the question of a right of property in the individual fur-seal, or in the
herd, or in the industry based upon the fur seal, except as a question of
jurisdiction within this limited area. I, of course, have already told

the Tribunal that I cannot venture to assume that the meaning which
I am putting upon this question is the meaning which the Tribunal
will say is right, and, therefore, it would be incumbent upon me to

argue it presently as if it had a difterent meaning, such as my learned
friend suggests. That I will not shrink from doing, but I feel bound
to put before the Tribunal our view, justified as I contend by the legis-

lative and executive action of the United States, and by the diplomatic
correspondence: that from first to last this was a question, in whatever
shape it was put, which was based upon jurisdiction of an exclusive,

in other words of a territorial character, and it is properly in that
character referred to, in Article Vll, as being a question of exclusive
jurisdiction.

Now I must assume at this present stage of my argument that
948 the question is, has the United States an exclusive right to take

fur-seals in the eastern part of Behring Sea, and an exclusive
jurisdiction to enforce and protect by the exercise of sovereign power
that right in the eastern part of Behring Sea?
The President.—Do you believe that the words in Article VII
The fur-seals in or habitually resorting to the Behring Sea

were originally conceived as making part of the first wording of that
Article VJI, or were they brought in afterwards? Do you know any-
thing about that?

Sir Charles Russell.—I can answer that question. Sir, because
the original frame of the question is to be found in Mr. Blaine's letter

of December 1890. I have read that letter to you and I will read it

again. It is in page 286 of the United States Appendix Volume 1.

Of course I have read the correspondence which brought it down to a
later period, showing tlie views of Mr. Wharton after the Treaty was
actually executed and signed. The words are there in the original
letter of Mr. Blaine; and if you turn to page 295, you will see that Mr.
Blaine repeats the substance of the same question' in that letter of the
14th April 1891; the 5th question is stated in the form in which it is

there suggested.
Mr. Justice Harlan.—What Baron deCourcel is referring to now is,

what is the 7th Article, but which was originally the Cth question : and
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that 6th question, in the form in which it appears in the Treaty first

appears in Mr. Wharton's letter of June 2otli 1891, page 319.

Sir Charles Kussell.—That is quite right.

Mr. Justice Harlan.—That is where the words "habitually resort-

ing to" come into the Cth question?

Sir Charles Russell.—Yes, but with great deference they also

appear, not as part of the 7th (luestion, for there was no 7th question

at that moment, but they also ai)pear in the letter of Mr. Blaine of the

17th December that I have mentioned.
Lord Hannen.—Is that their earliest appearance?
Sir Charles Russell.—As faras I know.
Ml-. Justice Harlan.—What do you say appears there?

Sir Charles Russell.—They do not appear in the letter of Decem-
ber 17th—I mean not exactly.

Mr. Justice Harlan.—I have not been able to find them in the sixth

question anywhere prior to June the 25th, 1891.

Sir Charles Russell.—I think that is correct.

Mr. Justice Harlan.—When Mr. Wharton reframes the sixth Ques-
tion, he submits it in the precise words of Article VII.

Sir Charles Russell.—I think you are right; I think that is so.

Senator Morgan.—A diflerent mind had got hold of the correspond-
ence, and put in that additional idea.

Sir Charles Russell.—I should like to emphasize this. If

949 you will turn to page 305, you will see that, at that time, the five

Questions had been settled; and Sir Julian Pauncefote writes.

The undersigned has been instructed by the Marquis of Salisbury to inform the
United States Government that Her Majesty's Government are prepared to assent to
the lirst five questions proposed to be submitted to arbitration in the note of the
Hon. James G. Blaine to the undersigned, dated 14th of April last.

That letter is at page 295.

Her Majesty's Government cannot give their assent to the sixth question formu-
lated in that note. In lieu thereof they propose the appointment of a commission to
consist of four exiierts, and so on. "The Commission shall examine and report on
the Question which follows":
For the purpose of preserving the fur-seal race in BehringSea from extermination,

what international arrangements, if any, are necessary between Great Britain and
the United States and Russia or any other power?
As regards the question of compensation. Her Majesty's Government propose the

following article.

It shall be competent to the Arbitrators to award such compensation,

and so on.

Therefore at that date, and long before the correspondence with Mr.
Wharton which I have been reading, the first five questions had been
settled, and I was using that correspondence for the light it throws
upon the meaning which Mr. Wharton attached to those five questions.
Then, after the 3rd or 4th June arises the question which is now the
7th Article, namely the question of Regulations. That is the way in

which the matter stands.
The President.—^Then you do not construe the protection spoken

of in question 5 of Article VI in the same way as the protection men-
tioned in Article VII?

Sir (3HARLES Russell.—In one sense yes, and in another sense no.
I would prefer, if the Arbitrators would allow me to do so, to reserve
my construction of Article VII till I come to it. I think it would be
better that I should do so. I have a strong view about it, if the Presi-
dent will allow me to say so, but I do not want to mix up the question
of right and the question of Regulations.
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Senator Morgan.—It occurs to me, perhaps I am entirely mistaken,

that the decision, whichever \ray it may turn, on the five questions in

Article VI—still omits a decision upon this question of the rights of the

citizens and subjects of either country as regards the taking of fur seals

in or habituallyresortiug to the said waters. Of course, that question

would be negatively answered in the aflBrmative proposition that the

seals belonged to the United States, or that the United States had a

right of protection over the seals; but, at the same time, this affirmative

question is put to the Arbitrators; and we are instructed here that we
shall decide every question that is submitted to us, and it seems to me
that we must give an affirmative answer on that proposition. I mean,

by an affirmative answer, a direct answer.

Sir Charles Russell.—I think you do. I should have
950 respectfully submitted, as far as I can at present see, that the

answers to the first five questions answer everything. For
instance, assume the first four questions to be decided in the sense that

Kussia exercised and asserted these rights and that Great Britain

recognized and conceded them, and that to those rights the United
States succeeded by right of cession, then the answer in that sense

would be the negation of the right of anybody else, because you would
have then found that there was an exclusive right and an exclusive

jurisdiction, and that would be a distinct answer. Equally the other

way; if the answer is there was no exclusive right and no exclusive

jurisdiction, then it follows that it is left to be determined according to

general international law; in other words, it is a matter of common
right. Article I is a mere general statement of the na*;ure of the ques-

tions that have arisen. Article VI deals with the specific points which
are to determine those questions.

Senator Morgan.—But Article I says: "These questions shall be
submitted to a Tribunal of Arbitration".

Sir Charles Eussell.—Yes; that is to say, the matters that have
arisen.

Senator Morgan.—No; "these questions."
Sir Charles Rus>ell.—I know, Sir; but that is a description merely

of the matters of difference that have arisen. That is my conception.
ifow if I am right in this interpretation^and I have said all 1 desire

to say upon it—I may deal with the argument upon it very briefly

indeed. 1 have, in fact, already dealt with it in the argument as to

Russian assertion of rights and Russian exercise of rights, because
although it is true to say that question I of Article VI does not ask
what rights Russia in fact had, but only what rights she asserted and
exercised, it is not too much to say that if she had any other rights than
those she did assert and exercise, she would have asserted them and
exercised them if it had been necessary for her imrpose to assert and
exercise them.
We have <ome therefore to this point: That if my interpretation is

right—and of course I am arguing upon that assumption at present—it

must be held that the United States can assert that it has rights which
Russia had not. In effect it comes to that. I have already discussed
what rights Russia had. Russia was the possessor of dominion on the
Pribilof Islands. She was therefore the owner of the islands to which
these animals resorted for a considerable portion of the year. She
therefore had special facilities for capturing, taking possession of, and
killing these animals. She had that exclusive right by reason of her
territorial dominion. She had the extension of that exclusive right to

the three mile limit, or whatever the marginal belt is to be considered.
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She had no right beyond, unless there is to be asserted on tlie part of
Russia, or on the part of United States, some power over the adjoining
sea of an exclusive kind, which is not found to be recognized by inter-

national law. There may be such a right if there is property in the
fur-seal. That 1 shall discuss when the question comes up. There

951 may be such a right if there is property in the seal herd. That
I sliall discuss when I come to the question in its proper order.

I am assuming that the question relates not to property in the seal, and
not to property in the herd, but to what the rights are; and the circum-
scription of the rights which, as territorial owner, any nation possesses
is, according to authority, exactly as 1 have stated it.

Now, what is the foundation of this argument? The ultimate founda-
tion of it is this—that no question of exclusive Jurisdiction in a defined
area can exist apart from territorial dominion, from Exclusive juris-

sovereign power, over that area; because the assertion of ''''=*^'""'"*^*''''°.®'iT.".'^.,.'.. . '. ,,, -1 , , area caunot exist
exclusive jurisdiction is an assertion that noDody else has aprt from tenito-

a right to go there; is an assertion of the right to
""^^^ "*""'*"'*"'•

exclude everybody else from that place; is an assertion of the right to

treat the particular area covered by so much water just on the same
principle as if it were so much land, and a part of the admitted terra

firma of the particular Power that is claiming to exercise it. What
does that amount to when it is extentled to a claim on the high seas?
It conflicts with, is repugnant to, two great i^rinciples: first, the prin-

ciple of limitation of territory to a specific distance from the shore,
terrce dominium Jinitttr ubi Jinitur armoriim vis. It is next repugnant
to the great principle of the equality of every nation, small and great,

upon the high sea outside the three mile limit, or whatever the mar-
ginal belt is. It is therefore an assertion conflicting with the sover-
eignty of any and all other Powers, who are equal and have equal
rights upon the high sea.

Am I to be invited by the Tribunal to justify that position, apart
from the right of defence incident to property, which I am not dealing
with ? I am assuming the question to mean what 1 have endeavoured to

demonstrate it means. Is it necessary that I should argue that upon
the basis there is no such right? Whj"^, it is hardly put forward in the
argument of my learned friend. What is put forward by my learned
friends is to be found on page 19 of their Counter Case.

The distinction, between the right of exclusive jurisdiction over Behring Sea on
the one hand, and the right of a nation on the other hand, to preserve for the use
of its citizens its interests on land by the adoption of all necessary, even though
they be somewhat unusual, measures, whether on laud or sea, is so broad

—

Yes, indeed

!

As to require no further exposition.

And so they are content to leave this proposition. If that means
preserve for the use of its citizens its interests on land by adopting
measures at sea to protect its property or its property interest, which
I suppose is what is meant, I will deal with it presently; but what I

am dealing with now is the first part of the case, that this claim, this

question five, points to the right of the exclusive territorial jurisdic-

tion over the eastern part of the Behring Sea; and if that be the right

meaning of the question, my learned friends admit it is the
962 latter right, not the former, that the United States contend to

have been exercised, first by Kussia, and later by themselves.
The President.—Sir Charles, if you construe the question five as

meaning only rights of jurisdiction, do you not think then that ques-

tion five would be just a repetition of question four!

B S, PT XIH 13
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Sir Charles Eussell.—In one sense yes, and in another sense no.

The President.—I say if under question five in Article VI we are

to understand nothing but rights of jurisdiction

—

Haa the United States any right, etc. . .

that would be just exactly the same as question four.

Did not all the rights of Russia as to jurisdiction pass unimpaired to the United

States?

Sir Charles Russell.—I quite agree, Sir; practically, yes. That
is what I am arguing. I have argued this question five, and my mean-

ing is the same when I have been discussing the first four questions,

except with this diflference: that articles one, two, three and four deal

solely with derivative rights from Russia, and in article five the ques-

tion is, what rights has the United States as a matter inherent in its

own possession of territory.

The President.—The authors of the Treaty must have anticipated

something different from what was in the preceding questions.

Sir Charles Russell.—It does not necessarily mean that it should

be something different. It contemplates the possibility of its being
something different; but it merely contemplates the possibility in this

sense: ''We assert that Russia asserted certain exclusive claims of

jurisdiction; we also assert that we have certain exclusive claims of

jurisdiction".

In each case, if my contention is right, it is limited to a claim of

territorial dominion.
The President.—I believe, as we understand the case of the United

States, they understood that this question five meant also derivative

rights. They did not argue that they had new rights which originated

in the cession of territory in their hands only, but that the same rights

were vested in Russia.
Sir Charles Russell.—That is what I venture to say; and that

is the reason 1 said that in arguing what rights Russia asserted and
exercised, I was also really arguing question five. You see the dis-

tinction is that questions one, two, three and four, were directed to

what rights were asserted and exercised. Question five may have a
more restricted or a more enlarged meaning—what rights in fact the
United States have. But I was about to say that I could deal with
this matter very briefly because I have shown, if my interpretation of
the question is right, that that is not the nature of the right which the
United States are claiming for themselves; because 1 take it that

although this is a statement tliat the latter right, and not the
953 former, is the right which the United States contend was exer-

cised first by Russia and later by tliem selves, that they embrace
not only their own derivative claim under Russia, but their own claim,
whatever it is, as inherent in their territorial possessions.
The President.—Their argument is that they have peculiar rights.

Your argument is that this question five merely limits the right of

jurisdiction, like the preceding questions?
Sir Charles Russell.—Unquestionably, sir, although it is conceiv-

able that there may have been a right which the United States possessed
that Russia neither asserted nor exercised. It is conceivable. That
is all.

The President.—You think it is upon that hypothesis that the

question has been brought in?
Sir Charles Russell.—I can only judge by the terms of the ques-

tion itself. I take the language in which Mr. Wharton, the Acting
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Secretary of State, construes it. I take the language in which the
diplomatic correspondence construes it.

I was going to say I propose to deal briefly with tiiis because of the
views which have been put. The point where my friends and I difi'er

—

materially difier, I mean—here, is as to what the meaning of this ques-
tion is. I have already told the Tribunal I am not going to assume my
meaning is the correct one. I propose to argue it also on the basis that
their meaning is the correct one. That I will presently come to; but I

must take it step by step.

The President.—Do you mean to argue it at some length?
Sir Charles Eussell.—I have four or five authorities; but they

are authorities upon points which I conceive not to be disjtuted.

The Tribunal thereupon adjourned until Tuesday, May 22, 1893, at
11 : 30 o'clock a. m.
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The President.—We are happy to resume our heariug again, Sir

Charles, and are quite ready to hear you.

Sir Charles Russell.—Mr. President, when the Tribunal last sat,

1 was discussing what was the true meaning of question 5 of Article

VI. I had pointed out what we conceive to be the meaning, and I had
added that I proposed also to discuss the different effect given to that

(juestion in various forms in the Argument on the part of the United

states. While I was endeavouring to establish the point that question

5 is of the same character as the preceding questions, in the sense that

it relates to a question of exclusive jurisdiction, and is so designated in

the succeeding Article VII,—while I was dwelling upon that point, you,

jVIr. President, put to me the question whether the result of the argu-

ment would not be in effect to say that question 5 was the same as

question -4: to which I answered, and I repeat that answer: in effect,

yes. But I have now to suggest the probable reason why question 5

was added.
It will be observed by the Tribunal that all the previous questions,

1, 2, 3, and 4, are conversant with rights which Russia asserted and
exercised. It has, therefore, nothing to do with what. rights Russia
possessed.

Therefore question 5 might properly find a place in the Article in

order to cover the possibility (it was no more than a possibility) that

there were rights which Russia had in fact, but which she did not assert

or which she did not exercise. That would I think be a sufficient

exi)lanation by itself why question 5, although of the same character
as the preceding questions, still finds a place in that Article. A further

explanation might be found in this fact, that at the period to which the
first four questions relate, namely, the period of Russian dominion, the
whole of the territory on the east side of Behring Sea down to and
including the Aleutian chain, and the whole of the territory upon the
west side of Behring Sea from Behring Straits down to the southern
side of Kamschatka, were also Russian territory. Therefore question
5 may also have been framed in order to leave open the i)oint whether
any rights over the intervening waters that Russia may have asserted
and exercised, treating it if she so willed, and as she professed to have
the iK)wer to do, as a shut sea—whether that condition of things was
or was not altered when the portion of the territory bounding the east-

ern side of Behring Sea passed into other hands so that the territory
on each side came to be in different ownerships.

But so far as the mere questions in Article VI are concerned

—

956 I say it with all respect to my learned friends—I care not what
meaning is put upon them so far as those five questions are

concerned.
I shall have to submit that just in proportion as they depart from the

main argument of Mr. Blaine based upon the assertion of territorial

dominion derived from Russia, just so in proportion do they become
more and more involved in absurdities, more aiid more indefensible in

law become the positions they assume. I only attach importance to it

196
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and would not have dwelt even at this length upon it but that it has

strictly a more wide-reaching significance; because I have utterly failed

in my argument if I have not conveyed to each member of this Tribunal

the contention which we are submitting, that in truth the whole area of

dispute between these parties was Beliring Sea, and nothing outside

Behriug Sea: and that if the area of dispute was Behring Sea, and
nothing but Behring Sea, tlie area of jurisdiction of this Tribunal is

restricted within the same limits.

But I repeat, and I leave that part of the argument by saying that I

think the Tribunal will find the more they examine the history of the

United States contention, their executive action, their proceedings in

their local Courts, the arguments of their representative counsel at

Washington—the Solicitor and Attorney General—the diplomatic cor-

respondence. Article VII of this Treaty, and lastly Article V of the
Modus Vivendi, which recognizes and limits the right to compensation
to be paid by us if we have no right to kill vseals merely in the Behring
sea—that, taking all these things into consideration, the Tribunal, what-
ever may be its desire, will find it exceeding'ly difficult to satisfy them-
selves that the area of dispute is not limited by the terms of this Treaty
strictly to Behriug Sea.

I have now to say in connection with this, and to repeat what I have
already said, that if my suggested interpretation of these questions bf»

correct, namely, that it meant an exclusive right to take fur-seals in

Behring Sea, that is to say, a property right of an exclusive character
in the fishery in Behring Sea and not in the seals as individuals or in

the herd, and that the claim of protection referred to meant a claim of
exclusive jurisdiction to protect them within the eastern i)art of Behring
Sea,—that if that be the true meaning, I am saved the discussion of it.

because I have already discussed it, and discussed it at length, under
the question of the derivative title claimed under Eussia. I hope that
is appreciated by the Tribunal, and I do not desire to repeat myself,
nor do I at this stage propose to trouble the Tribunal with the citation

of the authorities which show that a claim within a definite area and a
claim by which it is sought to exclude other ships of other nations from
that definite area of the sea, is a question of the sovereignty: that
nothing can justify it according to the rules of international law short
of an assertion founded upon the just reasons of prescription and acqui-
escence, upon which alone can be based claim of territorial dominion
pure and simple.

Now, I assume, and I confess it would be quite natural that the Tri-

bunal should be anxious to assume, as wide a meaning to this 5th
956 question as it is capable of; for I agree it is much more important

to determine what rights the United States has rather than what
is the meaning of this particular question, although the Tribunal, of
course, will see that, in order to answer that question correctly, the
attempt must be first made to fix what the true meaning of the question
is. I have suggested one.
Now, I will assume that it means the assertion of a right of property

in one of three different forms : in the seals, or in the herd as it has
been called, or in the industry founded upon the seals; and, correlative
to that right of property, the further right of protecting it by search,
seizure and confiscation; and I proceed, therefore, to enquire whether
there is, in any one of those alleged forms, any legal right of property
whatever in the United States.

I am glad to find myself in agreement on some points with my learned
friends

J
I agree that the question of property in the seals or in the
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seals as a collection, or group, or herd, depends upon the

e^^nth°'-heT> nature and habits of the animal and the physical rela-
exaniiued. j^j^yg ^f ji^e United States to that animal. For my own
part I am entirely unable to draw any distinction between the claim of

property in the seals and the claim of i)roperty in the so-called seal

herd. I cannot see where there is any legal ground for any such dis-

tinction. If there is property in the individual seals, there is property

in the herd composed of those individual seals. If there is no property

in the individual seals, it passes human comprehension, at least my
comprehension, how it can be alleged that there is a property in the

herd or collection of individual seals. Because it cannot be that a

congregation of items each one of which is, upon the hypothesis, not

property, yet, when they make up the whole, which is called a herd,

become property. The question, therefore, really is; Is there a prop-

erty in the Individval seals ? Because I am nor going to argue (it would
be absurd, in my judgment, to argue), that if there is a property in the

individual seals, there is not a property in the herd which is made up
of a number of individual seals. I will speak of the industry presently.

Upon this part of the case the question is :—Has the United States

property in the individual seals?

i!sow, I would like the Tribunal to note the signs of distrust with
which this argument is advanced upon the part of the United States,

I propose to cull some brief passages from the written Argument of my
learned friends. At page 104 this passage occurs

:

It may be asked whether the claim made by the United Stales goes to the extent
of asserting a legal right of property in any itidirhhinl seal which may at any time be
found in the seas between the Pribilof Islands at the north and the coast of Cali-
fornia at the soath. And whether they would insist that in the case of any seal

captured anywhere within those limits by any pereon other than a native Indian,
and for purposes of scientific curiosity, or to satisfy hunger, a trespass had been
committedupon the property of the United States, and an actionniight be maintained
in their name in a municipal tribunal to recover damages, or for the recovery of the
skin of the animal, if it should anywhere be found. The United States do not insist

upon tliis extreme point, because it is not necessary to insist upon it. All that is

needed for their purposes is that their property inte}-est in the herds should be
957 so far recognized as to justify a prohibition by them of any destruclive pursuit

of the animal calculated to injure the industry prosecuted by them on the
islands upon the basis of their property interest. The conception of a propertif
interest in the herd, as distinct from a particular title to every seal composing the
herd, is clear and intelligible ; and a recognition of this would enable the United
States to'adopt any reasonable measures for the protection of such interest.

Well, Mr. President, it may be my fault—the Tribunal must say—but
I confess so far from the conception of a property interest in the herd
being clear and intelligible as distinct from a particular title to the indi-
viduals composing the herd, I utterly and absolutely fail to appreciate
it—The sole point is property or no property. How in the name of
heavens, if there be no property in the individual seal, the collection of a
number of items, each of which is not property, yet go to make up prop-
erty in the whole, 1 cannot realize ; and it is a matter greatly I think to be
regretted that either in the written argument, or in the oral argument,
more effort was n«)t made to convey this so-called clear intelligible con-
ception to minds like those of my learned friends and like mine, whidi
have certainly entirely failed to grasp it.

Now another passage in the same sense is found in page 133 in the
same argnment.

While the United States Government asserts and stands upon the full claim of
property in the seals which we have attempted to establish, it is still to be borne in
mind that a more qualified right would yet be sufficient for the actual requiremenli I

of the present case. The question here' is not what is the right of ownership inM
|
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Individual seal, should it wander in some other period into some other and far dis-

tant sen; that is an inquiry not essential to be gone into; but what is the riglit of
properly in the herd as a whole,

But the wliole is made up of parts; and if tliere is no property in the
parts how is there property in the whole?— ,

in the seas and under the circumstances in which it is thus availed of by the
United States Government as the foundation of an important national concern.

Now, lastly (and I cannot deny myself the pleasure of referring to

this), when my friend Mr. Carter |?ot to this very ticklish point, some of

the menibers of the Tribunal interposed questions. I am referring to

page 475 of the revised text of my friend Mr. Carter argument.
Mr. Carter.—One moment, Sir Charles—there are not that number

of pages in the argument as revised by me. I do not know what you
are referring to as the " revised text."

Sir Charles Eussell.—I am jjf'ferring to the report which we have
been furnishing to the Tribunal.
Mr. Carter.—I shall insist that the only report that can be referred

to is the one revised by me.
Sir Charles Eussell.—That would indeed be very strange.
The President.—If there is any objection to what Sir Charles Eus-

sell reads, you will be able to state your objection.

Mr. Carter.—Yes, but 1 object to the practice of referring to it.

958 Sir Charles Eussell.—That would be very extraordinary.
I have not even read my friend's argument in any other form

than the form with which 1 have been familiar.

The President.—Both reports are unoflBcial.

Mr. Carter.—Yes, but of two unofficial reports I submit that the
one which the Tribunal should use in a matter of reference should be
the one prepared by counsel.

The President.—If there is any doubt about it, of course, you will

refer to your text.

Sir Charles Eussell.—I think my friend will see that he has no
reason to complain.
Mr. Carter.—I object to the practice, that is all.

Sir Charles Eussell.—Then I insist on my right, Mr, Carter, if

you put it so.

Mr. Carter.—And I object to it.

Sir Charles IIussell.—I was going to say that, my friend will

have no reason to complain, because if there be anything tiiat he wishes
to disavow in what is here recorded, I will accept his disavowal at once.
Mr. Carter.—Yes, but there is an authorized report of the argu-

ment.
Lord Hannen.—There is no such thing as an authorized report of the

argument.
Sir Charles EussELL.^With great deference, I cannot accept the

statement of my learned friend. The authorized argument Avas the oral

argument. We for our convenience, and at our own sole cost, have
furnished the Tribunal all through with an autlientic report, carefully

revised as far as the intelligence of those to whom that task was
allotted enabled them to do it—fairly and properly revised.

Lord Hannen.—You will tell us what you believe Mr. Carter said,

and if any dispute arises upon it, of course we shall be very happy to

hear <vliat Mr. Carter has to say about it.

Sir Charles Eussell.—I may at some future time, although I will

not promise, have the pleasure of reading my friend's revised edition

of his argument, but at present I have not seen it or even looked at it.

It
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Now the pji^e of the daily report to wliicli I am referring is page 475,

and my learned friend is dealing with that very thorny subject—the

early history of pelagic sealing. He is face to face with the fact, which
he admits, that the first and earliest pursuit of fur-seals known in the

history of the human race was pelagic fur-sealing, carried on no doubt
in a rude fashion—not in as effective a fashion as modern appliances

permit, but still carried on as a means of subsistence, and as a means
of affording articles for barter (and in that way furnishing them to

commerce), along the coast at the instance of the aboriginal natives.

My learned friend, addressing himself to that subject, said:

As I said before, many times in the, course of my argument, the attack by barba-
rians on the fruits of the earth is limited, confined, and generally not destructive;

but when civilization makes her attack upon them her methods are perfectly
959 destructive, unless she makes use of those appliances which civilization

teaches her by whicli that destruction may be avoided. Therefore there is no
difficulty in awarding to the United States a right of property, subject to the right
of the Indians to capture in the manner in which they were formerly accustomed to
do before the use of vessels for pelagic sealing ; but not a right to go out and engage
in pelagic sealing.

The Presidknt.—Do you not think it very difficult to draw a legal line of limita-
tion between what an Indian is allowed to do for himself, and Avhat he may be
allowed or permitted to do in the service of a Europe.in or civilized man?
Mr. Cauter.—There are always practical difficulties connected with dealings with

barbaric tribes—greater or lesser ditliculties—bnt not insuperable difficulties con-
nected with it.

My friend evades the point,—does not even appreciate the point. It

is not a question of there being greater or less difficulties in dealing
with barbaric tribes—it is the question whether it is not difficult to
draw the legal limitation between what is admitted to be a thing that
the Indian may do for himself, according to his barbaric methods, and
what he may do if employed at the instance of civilized man. The
learned President recalls my friend to the question with this obser-
vation :

Do you find that there is a substantial legal difference between the two cases?
Mr. Carter.—There is a substantial one.
The President.—Between the case of an Indian fishing on his own account, and

an Indian fishing on the account of a civilized man?
Mr. Carter.—I think there is a very substantial one.
The President.—A substantial legal one?

Then we get to that broad ground which is always the refuge once
we are trying to bring these vague, undeterminate propositions to the
touch of legal principle.

Yes,

says Mr. Carter,

when I speak of "legal" I mean moral. We are on international grounds—inter-
national law, and tiiere is a sharp distinction.
The President.—Moral and international are different fields of discusaiou, I

think.

Mr. Carter.—I said " there is no sharp distinction".
Sir Charles Russell.—Very well— '^ there is no sharp distinction".

I take it so. That is to say, being in the field of international law,
there is no sharp distinction between moral and legal law—that is the
proposition, therefore, of my friend.
Mr. Carter.—It is.

Sir Charles Kussell,—Yes, I know. Then the learned President
continues

:

Moral and international are different fields of discussion, I think: but they may
often join.

Mr. Carter.—They are not so difierent as may be supposed.
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The I'lSKsiDKNT.—Tliey are not contrary.

Mr. Caktkr.—Oh no, inturuational law rests npon natural law, and natural law is

all moral.
The law of nature is all moral, and it is the great part of International law.

900 Here we get back to that same fallacy which I have eudeavoiired

to expose in a few seiiteiutes, and to which I must recur at a later

period a little more fully—that fallacy which lies at the basis of these

propo.<*als—that if you can make out to your private satisfaction that a
thing is against morals, or against the law of nature (whatever the law
of nature means in the connection in which it is used) it is therefore

against international law: it is therefore to be reprehended. With
great deference to this Tribunal the distinction is justly, accurately,

and truly drawn, in that observation of the learned President in which
he said, "Moral and international law are two fields of discussion, but
they may often Join", wliicth is to atlirin in another way the proposition
to which I invited, without any fear of the result, the assent of this

Tribunal, namely that while moral law enters largely into the concep-
tion of international law—largely tends to the formation of international
law—yet only so much of moral law as international law has taken up
into and embodied in itself can be referred to in a discussion of law-
yers and of judges as forming internaticuial law at all. But I do not
end this discussion here. My friend Mr. Carter, then proceeds, it hav-
ing been i>ointed out to him by Lord Hannen that the mode of hunting
pursued by the natWes was not confined merely to their sustenance,
but that they were the suppliers, in the first instance, of the skins of
these wild animals—fur-seals and others included.
Mr. Carter quite candidly says:

That is true. Thiey were the original traders, and they were made nse of by the
purposes of commerce, but what I me<an to say is, that was commerce.
Lord Hannen.—Yes, carried on by the natives.
Mr. Cauter.—I know, but that was commerce. They were supplying the com-

merce of the world. They were not supplying themselves with clothing—they were
not furnishing themselves with seals for food.
The President.—That you would consider was legal at the time, but would not be

legal now.
Mr. Carter.—Before the Russians discovered these regions they were inhabit' d

by Indians, and these Indians did pursue seals in that way. It is a pursuit without
method—without making anyeftort to preserve the stock; destructive, of course, in
its character, but not of sufficient extent to endanger the existence of the race of
the animal.

Then on the next page, page 477, my friend said

:

The distinction which I mean to draw is a distinction of a resort to the seals for
the purpose of the personal use of the people, such as they were in the habit of
making before they were discovered by civilized men—the distinction between that
pursuit and that which is promoted by civilized men for the purpose of supplying
the world with these skins. That is the distinction. The first pursuit which is

confined to the barbarians is not destructive o( the stock. Nor is the other, as long
as it is limited to cert.iin very narrow proportions and conditions.

Well, the whole legal proposition is given away in this discussion.
Then my friend continues:

But when it is increased then it does threaten the stock. What must you do
then? You must adopt those measures which are necessary to preserve the

961 stock; and what are the measures which society always employs for that pur-
pose? 1 have detailed that already—it is to award the institution of property.

Now, did ever an able man present so inconsequential an argument
as that to a Tribunal of intelligent judges? It is said: "The Indians
had a right to pelagic sealing: They had a right to it, and they carried
it on even for the purposes of commerce: Civilized men carried it on,
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but carried it on only to a small extent, and they had a right to carry

it on to a small extent so long as it did not affect the stock: But when
it begins to affect the stock then rights change—that which was a right

the day before ceases to be a right the day after that event begins to

happen"; and this Tribunal is asked to do what?—Not to declare what
the property rights had been and were, but is (to use the language of

my friend), to aicard the institution of property. I say that it is not

the function of this Tribunal—it is a misconception of the function of

this Tribunal to address any such argument to it.

Mr. Carter.—I observe you did not read the whole.

Sir Charles Russell.—I did not, indeed; there are a great many
hundred pages of it. If there is any furtlier passage you desire to be
read, I will read it with pleasure.

Mr. Carter.—1 said you did not read the whole of what you were
upon.

Sir Charles Russell.—The whole of that sentence? It is this;

It is, to award the institution of property. Now, must society withhold its

eftbrt,—must it forbear to employ those bounties

—

Mr. Carter.—"Agencies" would be a better word.
Sir Charles Russell.—Very well.

because here are a few hundreds of Indians in existence who may have some riprhts

in reference to tliem? No, they are not to be considered, surely. We can not allow
this herd of se.tls to be extinguished just for the purpose of accommodating a few
hundred Indians upon that coast,—surely not.

Then, if I go on, I shall have to go on for some distance. Is there
anything more you want me to read?

Mr. Carter.—I do not wish you to read anything; but when you
do undertake to do it, I would read the whole of it if I were you.

Sir Charles Russell.—I will read to the end of the page, because
I think the subject there ceases.

The Prksident.—It may be that the civilized fishermen may not be more than a
few hundred also. The number of men employed is not absolutely a foundation of
legal discrimination,—a legal duty.

Mr. Cartkr.—You mean those employed on the Pribilof Islands may be a few
hundreds?

That was really not the point of the question.

The Presidknt.—I mean, the pelagic sealing may be carried on by a few hundred
Indians, but that is no matter. The diftereuce that you make is whether they are

Indians or civilized.

962 Mr. Cartkr.—Yes.
The Presidknt.—Suppose Indians make commerce, selling or bartering

their skin^,—you allow that also?
Mr. Carpkr.—Where it is not destructive.
The Pi{Ksii)ENT.—It is a question of proportion,—of measure with yon.
Mr. Carter.—If it is destructive, then it is not to be allowed. They have no

right to destroy the race of animals.
The Prk.sidknt.—In order to give you satisfaction, tlie ([uestion would be to know

-within what limits pelagic sealing may be carried on without being destructive.
Mr. Carter.—Yes. that is practically the question. If you say pelagic sealing

can be carried on witliout being destructive.
The President.—Hy Indians, at any rate?
Mr. Carter.— By Indians in their canoes in the way in which it was originally

carried on. That does not threaten the existence of the herd.
The PREbiDEXT.-Tliat is a natural limitation.
Mr. Carter.—Kut it is i)os8ible to do this. It would be po-ssible for those who

are now engaged in jielagic sealing: for instance, to say: "The Indians are per-
mitted to carry on pelagic sealing; we are prevented from doing it. We will just
employ those Indians".
The Prksidbnt.—That is the difficult point which I just hinted at.
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Now, I think I have read as much as will make clear the view that

is there put.

Again my learned friend in another part of his argument said: "We
affirm that the property in these seals is as clearly the property of the

United States as a ship behjuging to the United States." Well, it

does not do to carry these illustrations too for; but really this does

suggest itself to one's mind. My learned friend says a seal is as much
property as a ship. Let us suppose a fleet of ships. It would be a
very curious result that a fleet of ships was the property of the United
States, but that the individual ships were not the property of the

United States, if the parallel of the proi)erty in the seal and in the

ship is so complete as my friend would seem to suggest.

EXAMINATION OF THE NATURE AND HABITS OF THE FUIt-SEAL.

But I approach the matter a little more closely. What kind of
animal is this! To what order of animal is it to be relegated! I do
not care whether it is to be called a "flsh" or an "animal", or what it

is to be called:—what is it? If an animal, is it a land animal; or is it

a sea animal t Well, I observe, in passing, that all through the legis-

lation of the United States the seals are always spoken of in relation

to "Fisheries". But that may not be very important. What are its

natural appliances for living on laud! Can it progress on land with
facility? Does it get its support from land; or any of its support from
land? No. The animal is one which Nature has not adapted for easy
progression on land. It has got no legs; it has got no feet. It can
flop, with great rapidity, for a few yards, 50 or 60 at the outside, and
then it falls down exhausted; and a curious circumstance in relation

to it is this, that it is manageable on land because it is wholly
903 helpless upon land, and has not been furnished by Nature with

appliances which enable it easily to progress upon land.

In this connection, I would like to read one passage from the Reiwrt
of Mr. Elliott in 1890, describing the character of this animal when it is

being drivenon land. I am reading from page 7 of his letter to the Sec-
retary of the Treasury published with that Keport. It is the third para-
graph on that page.

The least reflection will declare to an observer that, while a fur-seal moves easier
ou land, and freer than any or ail other seals, yet, at the same time, it is an nnasual
and laborious effort, even when it is voluntary ; therefore, when thousands of young
male seals are suddenly aroused to their utmost power of land locomotion, over
rough, sharp rocks, rolling clinker stones, deep loose sand, mossy tussocks, and other
equally severe impedimenta, they in their fright [This is the doviestic animal] exert
themselves most violently, crowd in confused sweltering heaps one upon the other,
BO that many are often " smothered'' to death; and in this manner of most extraor-
dinary effort to be urged along over stretches of unbroken miles, they are obliged to
use muscles and nerves that nature never intended them to use, and which are not
fitted for the action.

'I'his prolonged, sudden, and unusual effort, unnatural and violent strain, must
leave a lasting mark upon the physical condition of every seal thus driven, and then
Buffered to escape from the clubbed pods on the killing-grounds ; they are alternately
heated to the point of suffocation, gasping, panting, allowed to cool down at inter-
vals, then abruptly started up on the road for a fresh renewal of this heating as they
lunge, shamble, and creep along. When they arrive on the killing-grounds, after
four or five hours of this distressing effort on their part, they are then suddenly
cooled off for the last time prior to the final ordeal of cluljbing; then when driven
up into the last surround or pod, if the seals are spared from cause of being unfit to
take, too big or too little, bitten, etc., they are permitted to go off from the killing-
ground back to the sea, outwardly unhurt, most of them ; but I am now satisfied

xhat they sustain in a vast majority of cases internal injuries of greater or less

degree, that remain to work physical disability or death thereafter to nearly every
seal thus released, and certain destruction of its virility and courage necessary for »
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Btation on the rookerv, even if it can possibly run the gauntlet of driving thronghont

every sealing season for five or six consecutive years; driven over and over again as

it is during each one of these sealing seasons.

Therefore, it now appears plain to me, that those young male fur-seals which may
happen to survive this terrible strain of seven years of drivingoverlaud, are rendered

bv this act of driving whollv worthless for breeding purposes—that they never go to

the breeding grounds and take up stations there, being utterly demoralized in spirit

and in body.

This is also to be found in the British Counter-Case, at page 264.

Now, Mr. President, it will probably occur to you or to some other

Members of the Tribunal, though we have heard a great deal of the

inhuujanity iu relation to pelagic sealing, yet that probably, if the seal

could have its choice whether it would have itself knocked on the head
on the island after these renewed and protracted eftbrts of cruelty, as

one alternative, or would take its chance of being shot in its natural

element as the other, if it is half as intelligent as my learned friends in

other portions of their argument assert it is, there can be very little

doubt which the seal would choose. I am dealing w ith this, not for the

purposeof attackingthe management of the Islands, but for the purpose
of citing the man vouched by the United States as a great authority

on the seal question.

964 Mr. Carter.—Where is that vouched for!

Sir Charles Russell.—Again, and again, and again; and I

will refer to the American authorities and executive officers of the
American Government who have referred to Mr. Elliott as a great
authority, one or more of them indeed referring to him as the only
authority on sealing.

Mr. Carter.—You do not refer to anything in the evidence before
the Court.

Sir Charles Russell.—I do indeed. Mr. Blaine's letters, among
others, refer to Mr. Elliott as the great authority on seal life; and 1

have certainly many other references.

I was upon the point of showing what the character of this animal
is—that its helplessness on land arises from the fact that it is not really

a land animal. On the contrary, it is admitted that upon the sea it is

at home: that it is capable of easy progression many miles in a day,
without any unusual strain upon its vital powers.
Now does it get its sustenance from the land? Not at all. It gets no

sustenance from the laud, and perhaps the passage I am now about to
read on the question of what it does feed upon, may suggest to this

Tribunal that if the fur-seal does perish from the face of the earth, as
the buftaloes have i)erished from the face of the earth so far as Ameri-
can possessions are concerned, it will not be an unmixed evil. On page
72 of the same book to which I am now referring, and referring only for

this purpose, there occurs this descrij)tion of the food of these animals.
Lord Hannen.—I see it is in inverted commas. What is it quoted

from ?

Sir Charles Russell.—It is a quotation from Mr. Elliott's earlier
Report of J 874.

Think of the enormous food consumption of these rookeries and hauling grounds;
what an immense quantity of tinny prey must pass down their voracious throats as
every year rolls by,
A creature so full of life, strung with nerves muscles like bands of steel, cannot

live on air, or absorb it from tiie sea. Their food is fish, to the practical exclusion
of all other diet. I have never seen them touch, or disturb with the intention of
touching it, one solitary examjile in the flocks of water-fowl which rest upon the
surface of the water all about the islands.

I was especially careful in noting this, because it seemed to me that canine armsi-
ture of their moaths must suggest flesh for food at times as well as fish; but fish we
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know they eat. Whole windrows of the heads of cod and wolf fishes bitten off by
theso animals at the nai)e were washed up on the south-shore of St. George during a
gale in the summer of 1873. This pelagic decnpitation evidentlj' marked tlie

progress and the appetite of a band of fur-seals to the windward of the islands, as

they passed into and through a stray school of these tishes.

So apparently tliey destroyed a great deal more than they actually

consumed: they bit the fish at the nape of the neck, the choicest part,

and let the rest go.

Senator Morgan.—Do you remember if any other witness besides

Mr. Elliott has ever spoken of that fact.

Sir Charles Russell.—I think every writer has spoken of the

enormous consumption offish.

965 Senator Morgan.—But the partial consumption by biting oft'

the heads at the nape of the neck.

Sir Charles Russell.—I am not aware; it may be, but I do not
know.

Senator Morgan.—I think he drew on his imagination for that.

Lord Hannen.—Yes, but he does not say that. He simply says their

heads were bitten off. It does not show tliat some were bitten slightly

and escaped. They probably reject that which they do not like.

Sir Charles Russell.—I take it to mean that they ate the choicest

parts.

Lord Hannen.—But you added to it that some escaped. There is

nothing in Elliott's Report about that.

Sir Charles Russell.—No, I did not think the Senator meant that.

I think I am right in saying that it is well known that otters, frequent-
ing salmon rivers, will if fish is plentiful simply eat the back of the
neck of the salmon and not eat the rest. That is an experience prob-
ably all of us who know anything about otter hunting are quite aware of.

How many pounds per diem is required by an adult seal and taken by it when
feeding is not certain in my mind. Judging from the appetite, however, of kindred
animals, such as sea-lions kept in confinement at Woodward's gardens, San Fran-
cisco, I can safely say that forty pounds for a full grown fur-seal is a fair allowance,
with at least ten or twelve pounds j)er diem to every adult female, and not much less,

if any, to the rapidly growing pTips and j'oung "holliiscluckie." Therefore, this great
body of four and five millions of hearty, active aniujals which we know on the seal

islands, must consume an enormous amount of such food every year. They cannot
average less than ten ponnds of fish each pe7' diem, which gives the consumption, as
exhibited by their appetite, of over six million tons of fish every year. What won-
der, then, that nature should do something to hold these active fishermen in check.

Mr. Carter.—He revises those observations on page 307, I see.

Sir Charles Russell.—I am obliged. I will refer to it with pleas-

ure. I had not noticed it.

Mr. Carter.—It begins in the middle of the page at the words
"Using the above as a suggestion".

Sir Charles Russell.—
Using the above as a suggestion, several writers have hastily assumed that it

would be a good thing if the seals were exterminated—that by exterminating them,
jnst so much more would be given to our salmon and cod fishermen to place upon
the markets of the world. These men forget the fact that all animal life in a state
of nature existing to-day as the iishes and seals do is sustained by a natural equilib-
rium, one animal preying upon the other, so that year after year, only so many seals,

so many cod, so many halil)ut, so many salmon, so nuiny dog-fish, and so on through-
out the long list, can and do exist.

That is dealing with the state of nature.
Mr. Carter.—But it goes on.

Sir Charles Russell.—Very well, my learned friend, Mr.
900 Phelps, will refer to it if it is important. I referred to him not

for the purpose of shewing the food they consume, but for the
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purpose of shewing tbey vrere sea auimals. So much therefore as to

being fitted for hmd and deriving no food from land; and so far as we
have progressed, it stands thus, that as regards formation, as regards

the food on which they live, as regards the element in which they move
most easily and most naturally, they are sea animals—free swimming
sea animals. These facts have some legal bearing. It is said that this

sea animal is a domestic animal, or that it is to be relegated to the

category of domestic auimals; I have pointed out already in my open-

ing observations that this is the tlrst time that such a proposition has
ever been advanced in the history of the world, and I have to point out

that if I am right in saying that it is a free swimming sea animal, and
if I am also right in pointing out that for the greater part of its exist-

ence ( I will come to the justification of that in a moment) it spends its

life in what I have called its natural element, in which not only no
authority is exerted over it, but no authority can be exerted over it,

then I say it belongs, so far as legal assertion of property in it is con-

cerned, exactly to the same category (though the difficulties are even
greater in this case) as the birds of the air or any fish or free swimming
animal in the ocean. My learned friends, on the other hand, say it is

to be relegated to the same category as cattle on the plains—the bound-
less prairies of the American Continent.
My learned friends, surely, did not suppose that we were ignorant ot

what is the legislation in the United States, and in each of the States
I believe, upon the subject of cattle on the plains : that there is a regular
system there of branding each individual member of the herd; that
these branded marks are the subject of legislation, and are required to

be publicly announced, publicly advertised, or, as we should say, regis-

tered, so that the trade mark of one man may be distinguishable from
the trade-mark of another man ; and, I speak subject to the correction
of my learned friends, I think it will be found that, even in the case of
cattle on the plains, which admittedly belong to the category of domestic
animals, if these branding marks are omitted, or are not registered,
there is very great difficulty in the owner, who seeks to claim them,
establishing his right of property at all.

Now, it is said that these animals resort to the Islands to breed, and
resort there in compliance with what has been picturesquely describ; d
as the "imperious instincts of their nalure". They do.
And when they get there, what do the representatives of the United

States do? Can they do anything to improve the breed? Nothing.
Do they make any selection of sire and dam, of bull and cow? Indeed,
could they ? Xo. What do they do ? They do two things, one posi live
the other negative, and two things only. The positive thing is that
they do what a preserver-game does; he has a gamekeeper to prevent
poaching; they have people on the Islands to prevent raiding. The

negative thing that they do is that they do not kill all. Tbey
967 knock on the head a certain number, but exercise a certjiin

amount of discrimination or a large amount of discrimination.
That is the whole sum and substance of what they do, no more, no less.

Let me illustrate my meaning. Suppose the existence, which there
may well be in some undiscovered region, of an Island where there are
seals; what does the United States do on the Pribiloff Islands that
Nature, unassisted, does not do on the undiscovered Island?
The only thing that Nature d(jes not do is that she does not knock

them on the head. Therefore, as they do nothing to bring the seals
there, so, when the seals are brought there, they do nothing in regard
to them to improve their stock or to iucrease tlieir stock; and except for

I
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the control, whether effective or not I do not care, by which raiders are

kept off by the representatives of the United States, or of the lessees,

upon the Islands, they do nothing, except the negative act of not knock-
ing some of them on the head, exercising, with reijard to killing, as I

have said, a certain amount of discrimination.

Do they do anything to induce them to go there? No, they do not.

On the contrary, if they were to attempt by any kind of artificial

means to provide for the reception of the seals, it would have the effect

of driving them away, not of inducing them to come. Unlike the case
of the bees,—the wild hive of bees, for which the man desiring that
hive provides a mechanical contrivance, and also the beginning of a sup-
ply of food for them to induce them to form their (!oml)S of honey,

—

unlike the case of the doves, for which the owner supplies food and a
dovecote where they get shelter from the weather, the owners of the
Pribilott' Islands do nothing ; and if they were to do anything, it would
have the effect of repelling rather than of inducing them to come.
Now, let me go a little further. It is said that they come to the

Islands, and I think i must refer to the very words in which this is put,

—

I could not do justice to the pathetic language used in this case if I did
not read it,—it is said, not only do they come to the Islands, but that
they "voluntarily submit themselves to the control of man", and have
entered into a kind of treaty ("pact" I think is the actual word used)
to yield up a certain proportion of their skins in consideration of the
protection that man affords them and in return for it. Let me read it,

so that it may not be said I am doing an injustice to this jjassage. I
read from page 92 of their Argument.

—

In the added light thrown by this inquiry into the foundations of the institution
of property the case of the fur-seal can be no longer open to doubt, if it ever was.
It is a typical instance.

Now, this is the sentence which I desire to read.

Polygamous in its nature, compelled to breed upon the laud, and confined to that
element for half the year, gentle .and confiding in disposition, nearly defenceless

against attack, it seems almost to implore the protection of man, andtoofi^"erto
968 him as a reward that8Hi)erfluity of increase wliich is not needed for a continu-

ance of the race.

The other passage to which I wish to refer, where the phrase is used,
is on page 47.

The Alaskan fur-seals are a typical instance for the application of this doctFine.
They are by the imperious and unchangeable instincts of their nature impelled to
return from their wanderings to the same place ; they are defenseless against man,
and in returning to the same place voluntarily subject themselves to his power, and
enable him to treat them in the same way and to obtain from them the same bene-
fits as may be had in the case of domestic animals.

Now, what is the meaning of that phrase, "voluntarily submit them-
selves to his power"? Does it, in fact, mean more than that they come
to the Islands and breed, and that, being on the Islands to breed, they
can be the more readily knocked on the head? But, in the sense of
saying that they do voluntarily and of their own free-will submit them-
selves to the control of man, the idea is absurd on the face of it and it

is unsupi)orted by facts. They come, " by the imperious necessity of
their nature " (if I am to adopt that rather grandiloquent expression,
which I am willing to do), to breed on the Islands; they are in a posi-

tion in which man can readily knock them on the head ; but it is absurd
to say that they come to the Islands to submit themselves, or that they
do submit themselves, voluntarily, by the exercise of any volition on
their part, to the control of man, in the same sense of the word as
domesticated animals undoubtedly do.
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They submit tliemselvcs to tlie control of man just in the same sense,

and in no other sense, as they submit themselves to the control of the
killer-whale when they go out into the sea where the killer-whale can
catch them. They are safe from the killer-whale on land; but they are

obliged, " by the imperious instincts of their nature ", to return to the

sea, and there they return to a place where they are exposed to the rav-

ages of the killer-whale; and it would be as true to say that they vol-

untarily submit themselves to the ravages of the killer-whale a« to say
that by resorting to the Islands they roluntarily submit themselves to

the control of man. You might as well say the turtle, that comes to

dei)osit its eggs in the sand to be hatched by the rays of the sun, coming
upon the land indeed '" by the imperious and unchangeable instinct of
its nature" submits itself to the control of man because man may take
advantage of the opportunity to knock it on the head ; or, as my learned
friend reminds me, may begin by turning it on its back and keeping it

on its back a certain time before it is knocked on the head.
Then the next thing said is this; they have, by this imijerious and

unchangeable instinct of their nature, the animus rcvertendi. And then
. . ,. the United States say they constantlv come back to us,

and even if we do nothnig to domesticate them, even it

we cannot found a property in them^^er inchistrianij even if we do noth-
ing to induce them to come there or to give them this habit of

969 returning, yet the fact of their coming back gives us a property
interest, ^ow, with great deference, this is an entire misconcep-

tion of the doctrine of animus revertendi. First of all, I know of no
case, and my learned friends have cited none, in which this doctrine
has ever been api)lied to the case of migratory animals.
Could it be applied for instance to the wild ducks that breed in the

northern parts of the Canadian territory and come down at a difterent

season to the south, afterwards returning to the north ? Tliere is no case
that I am aware of decided on this doctrine of animus revertendi, or
which has any reference even to it, unless the habit or custom of return-
ing operates after a short interval calculated by hours, or perhaps by
days. As truly might you say that there was the animus revertendi to
the ocean as an animus revertendi to the Pribylof Islands. When you
get an animal which spends half its life in one place and half in the
other, I think it will be found that this doctrine of animus revei-tendi

has.no bearing on the question.
But there is another ground on which the reference to this doctrine

has beev entirely misconceived. There is no case that I am aware of,

and I speak subject to correction, but certainly none has been cited,
where animus revertendi has been referred to in connection with the
right of property, except where the animus has been induced by the
eftVirt or industry of man.
Where the instinct belongs to an animal and it acts according to its

inHuence, where man has nothing to do to get it to return, where man
has nothing to do to foster that return, where man has nothing to do to
induce it to return, as by providing home or food, the doctrine of aniinus
revertendi has no application. And I may illustrate my meaning I think
in a senteuce. I will take three or four w^ll known classes of animals:
pheasants, rabbits, grouse, hares. Let us see wjiat happens in each of
these cases.

What does the man who raises pheasants begin by doing! He
begins by stealing the pheasants' eggs out of the nest in order to induce
the hen pheasant to lay more eggs; and, having done that, he proceeds
to hatch the eggs he has abstracted under a common barn-door hen.
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When the birds are young he feeds them, and when thoy are old he
feeds them. They spend a great part of their time on his land, but
they make excursions to adjoining land which is not his, and they
return to his land because they expect to be fed there.

Take again rabbits: you have a warren in a sand-hill on your estate,

which supplies very little food indeed to the rabbits, but which gives

them every facility for constructing their houses or barrows in the sand.

They go elsewhere, it may be to another estate of yours, it may be
upon your neighbour's estate, in the dead of the night, or early morning,

for their food; and then they come back to your warren. They have,

by the imperious and unchangeable instincts of their nature, the

animus revertendi.

And with grouse almost the same thing happens.
970 So with wild deer. One may raulti{)ly the instances. These

animals all have the aniimis revertendi: but has any law ever
said, though there are cases in which you actually induce them to

return by making them homes, and even by giving them food, that
your neighbour, when they are off your land, may not shoot them as wild
animals. No: no case has ever said anything of the kind. No case
ever could say anything of the kind.

I go a little further. It is stated in this case,—and I am at present
engaged, as the Tribunal will see, not in building up an affirmative
argument, but in examining and analysing the argument put by the
other side: taking it to pieces, as I hope successfully—it is said in the
case, and was repeated, to my amazement, by Mr. Coudert, if not also by
my learned friend, Mr. Carter, that when the seals were on the island
they were the complete and absolute property of the United States or
their lessees.

Thereupon Senator Morgan very astutely put the question: if they
are the absolute property of the United States or their lessees when
they are on the islands, when do they cease to be their property, and
how do they cease to be their property,—a very proper question
indeed. But there is much virtue in an " if." " If" they are their

property on the islands, they are their property off' the islands. But
my learned friends have utterly failed to grasp—I see no tra(;e of it in

the whole of the argument, written or oral,—the distinction between the
right to take a thing when it is on your land, from which land you can
exclude everybody else, and an absolute right of property in the thing
itself. Surely it is a legal conception capable of very ready and easy
apprehension, recognized by all systems of municipal law, in all civil-

ized countries, that on the land you have a right to exclude everybody
else: you have a right to treat that somebody else as a trespasser.
It follows from that that you have the right to take what is on tlie

laud, even though it be wild; and the right to exclude others from
the opportunity of taking it. But it follows also, that when the wild
animals are off your land your exclusive right ceases. Thus it is that
the owner of the land has a special right by reason of his right of
ownership, of taking the wild animals on his lands: the right known
as ratione soli. This fundamental principle I find no trace of in the
argument written or oral of my learned friend; but it is a principle
which it is important and very essential to be borne in mind in this

case.

Now let us look at the question again by the light of an application
of my learned friend's doctrine of property in seals. What does it

import! What are the consequences of it? It imports this, that if

they are property on the Islands they are property everywhere; and
B S, PT XIII 14
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herein I agree thoroughly with my learned friend Mr. Carter (one of

my few points of agreement 1 am' afraid) that once you establish the

right of property the law will suppose you are in possession, even though
you have lost the physical control and dominion over the thing.

You do not lose your property if you once have it, if it escapes out

of your hand; you do not lose your property in your sheep or horse,

or in any other animal as to which you have an absolute right

971 of property, because it mny have strayed miles, even hundreds
of miles, away; and therefore if there is property in these seals

the property attaches wherever they are.

Senator Morgan.—A case of constructive possession.

Sir Charles Kussell.—Quite so. That is a convenient expression.

But that in only where you have the property in the same sense, to use
Mr. Carter's illustration, as you have property in a ship. What conse-

quences does this lead us to! It leads us to those absurd consequences
from which my learned friends most naturally seek to escape, but from
which they cannot escape, namely, that if there is property on the
Islands there is property a thousand miles away from the islands. And
one might invent, or one might imagine, a colloquy between a repre-

sentative of tlie lessees of Pribilof Islands and a pelagic sealer oft' Cape
Flattery. The pelagic sealer is about to shoot a seal which he sees

there, and the agent of the lessee says: "No you must not, that belongs
tome". "Well, when did you see it last?" "Well I do not know that
I ever saw it before." "How do you know it is yours?" "Well I can-

not be quite certain that it is mine. I have no mark upon it, but I think
it comes from the Pribilof Islands". "You say the property is yours.
Do you say that that particular seal is yours?" "Well I cannot quite

say that; it is not necessary that I should say that; but it belongs to a
lot of seals; we call them a herd,—though I cannot quite undertake to

say that particular seal is mine I am pretty sure it is one of a lot of
seals that probably came from the Pribilof Islands. You must not
shoot him, because when he goes back, as I expect he will (I am not
sure) by the imperious instincts of his nature, to the Pribilof Islands I

intend to knock him on the head". I need not say the seal, not inter-

ested in this discussion, has meanwhile disappeared, and his life is so
far prolonged. But does it not present the absurdity of the argument
of property in the individual seal, so that as one may say, ^a saute
aux yeux.

Need I dwell upon the farther consequences, namely, that in defence
of this property in the individual seals, or in the seal herd, it is daimed
by the United States that they may search and seize ships that they
believe to be engaged in pelagic sealing, and, if they make good the
accusation, confiscate such ships?
Now let me just see whether the facts which I have so far mentioned

as characteristic of this animal are not facts as to which there is no
doubt or dispute. Is there any real dispute that the animal is a sea
animal, a free swimming animal? Is there any dispute that it spends
at least half of its time in the open sea? I think not. My learned
friend, Mr. Coudert, went the length of saying that it spent eight
months of the year on the islands. Now that, ui)on the examination of
the figures, will be found to be quite incorrect. It will be found that a
much nearer approximation is from three to five months in the year,
and the way in which the longer period has been arrived at has been
by taking the date of the earliest arrival and the latest departure; but

if you take the mean it will be found somewhere between four
972 and five months, taking each class of seal; the argument that

we have put forward on this point, seems to be warranted by the
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figures given. It is not mueli more, if auytbiiig more, than a third of

each year. So far, therefore, there is very little difference between us.

I am not concerned however to demonstrate that the seal is a sea ani-

mal. Probably the true explanation is that it is partly a land animal
and partly a sea animal, or in other words, what is commonly called

"amphibious"; but that does not seem to be very important.
Is there any dispute about the other facts which are important on

the question of property : that it gets no sustenance from land, there is

no dispute as to that: or upon the facr that the lessees of the United
States do nothing artificially to induce it to come to the islands, and
that if they did try to do anything artificially to induce it to come to

the islands, it would probably have a repellent effect. There does not
seem to be any dispute about that.

Then what does it come to! It comes to this: that it is an animal
which breeds on the islands, and resorts to the islands mainly to breed.
That will be found to be, ultimately, tlie material fact in the controversy
upou the question of prox>erty. But how about the character of the
animal itself? Is it, or can it be called, a domestic animal?
Now I would like to refer to one or two points in this connection which

I think are not unimportant. We have one instance given in the United
States Case, where an attempt was made to tame a young seal, and I

would like to refer to it as it is the only one I think that is given. The
story is given on page 33 of the Second Volume of the Appendix to the
case of the CJnited States. It is the case of a pup called " Jimmie".
He was very short-lived. How he got his name does not appear; but
the accident of his birth is mentioned at the beginning of the section:

Little " Jimmie", as this particular pup was called, was the child of adverse cir-

cnmstances, as his mother happened accidentally to be caught iu a large drive and
could not be separated from the herd until the killing ground was reached.
Shortly after being parted out and allowed to go free, on her way to the water, she

hurriedly gave birth to this pup and continued on her journey. The pup was watched
carefully for a few days, and when it was thoaght to have been deserted a kind-
hearted employ^ of the Company, Mr. Allis, brought it into the village with a double
view of trying to save its life as well as to make a pet of it.

For the first few days, as nobody could manage to make him eat, and as he would
generally get the best of some friendly finger in these attempts at feeding he was let

severely alone. Then followed various contrivances, mechanical and otherwise, for
holding his head so as to feed him with a spoon or a nursing bottle, but all to no pur-
pose, for he would get most of the milk everywhere but where it was eutended to go.
This went on for all of two weeks or more, I then equipped myself with a large
syringe and a flexible tub« and about a pint or so of warm fresh cow's milk. Little
"Jimmie's" mouth was kept open, the tube was passed down his throat into his
stomach, the syringe filled with milk, in quantity as before stated, and which was
unanimously agreed was not too much for him at one feeding, was slowly injected
down the tube into his stomach.
After the operation the tube was carefully withdrawn, and "Jimmie*' was left to

his own devices. The pup, much to the gratification and amusement of all presort,
immediately began to show in the most unmistakable manner the greatest of seal

973 delight, i. e. to lie down in the various positions of seal comfort, on his back
and side, and wave and fan himself with his flippers, scratch himself, bleat,

etc. As these signs were unmistakable to all present who were familiar with the
habits of seals, the operation was thought to be a success. Up to the last time the
pup was seen, late that night, he was doing finely, bnt next morning he was found
dead, and I attribute his sudden taking off either to the small boy or an accident
during the night".

I believe that is the best authenticated instance—the only one that
I am aware of—of an attempt to domesticate the seal : the seal which
we are told could be induced to follow you—which was semi human in

its intelligence—which kept appealing to you for aid and protection.

Now, Mr. President, in this connection, I want to read one or two
passages from the si^me volume. The first is at page 69, which expresses,
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very strongly, the domestic and gentle nature of this animal. I think

it is the strongest passage of this character, and therefore I read it.

The name of the gentleman is Morton, who was the Agent of the

lessees and Treasury Agent on the Pribiloff Islands, and he says

:

I believe the American Government to be justified in assumine and maintaining
the absolute proprietorship of the American seals. They may, I think, in the broad
sense of the word, be regarded as domestic animals.

Well, I think it requires a very "broad sense" indeed. Then he pro-

ceeds :

They certainly possess qualities of a domestic nature which are susceptible of a

high degree of 'development. During the first two or three months of their lives

they are as gentle and docile as most domestic animals:

Well, " Jiinmie" was not.

They may be handled and petted, will accept food at one's hands:

" Jimmie" would not.

can be taught to follow one from place to place, and in various ways are amenable
to intelligent guidance and training. Even at mature age they are subject to as

much control as are sheep or cattle.

They may be driven here and there at will; may be separated and driven together
again: divided into groups or "pods", great or small, or be herded by thousands
with less efi'ort and trouble than bauds of cattle are herded on the plains. They are
far from possessing that excessive timidity which has been popularly attributed to

them. They soon grow accustomed to the sight of man, and in the absence of
oflensive demonstration on his part quickly learn to regard his proximity with
indifierence.

Now I have read that passage because it is the strongest that I could
find as to the general statement of the domestic character of this animal.
Now let me contrast it with a passage which shews what is the true
character of these animals, how frightened they are of man, and what
efforts they will make to escape from human control. I turn to page
102, and I wisli to point out that the statement which this witness makes

is for the purpose of shewing the enormous vitality, as he con-
974 ceives, of the seals—their enormous powers of endurance and

vitality. About the middle of page 162, you will find this.

—

I never saw or heard of a case where a male seal was seriously injured by driving
or redriving.

Then he proceeds to say how they fight on the rookeries, receive
wounds, and yet are full of vigour.
Now the next passage I wish to read is this:

To show the wonderful vitality of the male seal, I will give one instance which
came under niy own observation : A drive of about 3,000 bachelors had been made,
and after going a sliort distance was left in charge of a boy; by his negligence they
escaped from his control, and the whole number plunged over a cliff, falling 60 feet
upon broken stones and rocks along the shore. Out of the whole number only seven
were' killed, the remainder taking to the water; and these seven met death, I

believe, from being the first to go over and the others falling upon them smothered
them.

These are the animals which are easily handled, but which, actually,
in order to escape from man, will jump down a cliff sixty feet, pell-moll,

helter-skelter, upon the top of one another; and yet they are said to be
so easy to control tliat you may drive them and round them up as you
would round up cattle upon the plains.

1 may of course be misapprehending the effect of this passage. If so,

I should be very glad to be correitcd and put right; but to say that an
animal which will expose itself to the terrible risk of loss of life and
serious injury by jumping down a cliff sixty feet high, which will rush
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wildly away, wholly regardless of the consequences to itself, from the
attempt of control of man, is not manifesting timidity in the presence
of man seems to me very difficult to understand and appreciate. I may
not understand this statement rightly. If I do not understand it rightly,

the judgment of the Tribunal will set me right, or my learned friend

Mr. Phelps, when his time comes; but I can myself suggest nothing
which more strongly points to the timidity of the animal, and its fear

of man, than the fact that in its endeavor to escape it will attempt to

perform acts such as these, which it must be apparent, even to its lim-

ited intelligence, are fraught with i^ersonal injury and danger to them-
selves. He says seven of them were killed, he cannot tell how many
more, for they may have been so injured that death may have resulted

as a consequence.
Is there anything else, when you come to facts, ^hich shows any

capacity to control or domesticate the seals? I know of nothing; but
not only that, I know of a fact which renders complete domesticity
impossible, and that is that if you attempted to keep these animals under
control and on the land, they would inevitably die. Therefore the case
is stronger than that of most wild animals; because, as regards many
wild animals, you may keep them under such close confinement, and in

such close custody, and under such close physical control on the land,

as to preserve the opportunity of knocking them on the head or
975 cutting their throats whenever you like; but you cannot do that

in the case of these seals, because if you confine them or even
attempt to keep them under your control on the land, where alone you
have any means of exercising power over their motions or their direc-

tions, you kill them It is by the "imperious necessity of their nature"
that they must go to sea.

So far as I have yet gone, it seems to me that all these facts that I

have dwelt upou are common ground: that there is really no difference
about the facts, so far as I have dealt with them; and that, in my judg-
ment, for the reasons I shall presently give, they are conclusive upon
the question of property. But there are one or two other

,^,j^^ ue ti n
facts which I think it is important to ask the Tribunal to of intel-min^ungof

regard, which I cannot say are admitted facts, but as to '*•* "iierds".

which I can only say that there is a body of evidence in regard to them.
The first that I refer to is the question of intermingling of the seals

frequenting the Pribilof Islands with other seals from different places.
That is established principally by reference to the character of the
skins of these animals; and 1 wish to point out how the evidence stands
in relation to this question of pelage.
The consignments of the Commander and Copper skins, which are

from the Russian Islands, come by different routes to those who deal
with them in the way of commerce in London. The consignments from
the Pribilof Islands, equally, are a separate consignment, and reach the
market as a separate consignment. And thirdly, there is the North-
west catch, which is the name used to describe the pelagic catch. That
again finds its way to the market by a different route, through different

agencies, and as a separate consignment. It appears to be undoubted
that the Alaskan fur seal skin has attained a higher reputation in the
market than any other fur-seal skin. Whether that is i)artly owing to

the fact that it is the oldest fur-seal known in the market, or whetlier
it is that the name has become attached to a skin of a particular quality,

or partly one and partly the other, I do not quite know; but if I am
able to show that in each of these consignments there will be found to

be a mixture: in the Alaskan consignment an admixture of Copper and
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Commander skins, and in the Copper and Commander consignments a
mixture of Alaskan skins, and in the Northwest catch a mixture of i

both: and in all—which is to me the most singular fac.-t—a large per-
|

ceutage of skins approximating to the character of Alaskan skins, or i

approximating to the character of Copper and Commander skins: then
|

1 think it is impossible to resist the conclusion that there is a much f

wider intermingling, and not only intermingling but interbreeding, in
\

the seal tamily in this part of the Xorth Pacific than is admitted by my J
learned friends on the otlier side.

|
Senator Mokgan.—1 believe there is no doubt that expert witnesses

*

can certainly trace the distinctions between these difterent skins of
j

different islands. Yon have no doubt on that point?

Sir Charles Eussell.—Yon will see. Sir, what it leaves no
976 doubt upoii when I call attention to the evidence, which I pro

pose to do in a moment or two. This fact, if it be the fact—1 am j

not treating it as an admitted fact at all; on the contrary it is denied— !

but this fact, if it be a fact, of intermingling and interbreeding is only
\

what you would expect. It is a thing you would probably look for;
j

because here at least we are on common ground, namely that the seals j

wherever they are found, whether in the J^Torthwest Catch or the Bus- !

sian Catch or the Alaskan Catch, or along the Southern shores, are all

of the same species. Therefore, there would be nothing unnatural, on
the contrary there would be everything natural, in the fact of their

interbreeding, if they intermingle. Then is there anything unnatural
or improbable in the fact of their intermingling? Xo. If tlie evidence
which I shall call attention to in a moment is well founded, it will be
seen that although there are two great divisions—one of which goes
south east in its migrations, and the other goes south west in the
autumn and winter— ,

yet that they are not two distinct armies, so to
speak, in regular Indian file, following one another, but that they are
scattered over the whole ocean in a greater or less degree: and that in

point of fact there is no part of the ocean in which they are not to be
found, and in considerable numbers, at any time during the period of
their annual migration.
That again is what one would expect, for a very obvious reason.

These are amphibious animals, that live upon fish, and upon fish only.
They would, in the pursuit of their natural food, follow such variations
as might be suggested to them by the pursuit of their food, the schools
of fish being here at one time, and there at another time; and so this
intermingling would be brought about.

Lastly, and this is the only other point in this connection which I
wish to dwell upon, I think that it will be found to be an entire mistake
to sujipose, as is suggested on the other side, that during the breeding
season the whole seal family make their way to the Pribilof Islands and
to the Commander and Copper Islands, and that the whole family or
whole families are there on or in the immediate neighbourhood of the
islands during that breeding season. That will be found not to be the
ca^e. It will be found upon the evidence that even in the height of
the breeding season, in the month of July and in the month of August,
quantities of seals are to be found all over the seas—I mean at some
considerable distance from the coast—as to which the probability is

that a very large part of them are barren females, young bachelors,
and old seals, that do not go to the islands at all; and that as regards
the female seal, the evidence, even from the witnesses of the United
States, is to the effect that from the moment she leaves the island in

the autumn of the year in which she was pupped, she does not return

I
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to the island until the sexual instinct prompts her return there at two
or three years of age, and that she does not return in any permanent
sense to the island at all until she comes to deliver her first pup.

Those are points as to which I shall have to trouble the Tri-

977 bunal with reading some passages in the evidence. I think they
have some bearing upon this question of property.

The Tribunal here adjourned for a short time.

The President.—Sir Charles, we are ready to hear yon.
Sir Charles Russell.—I am now about to refer, Mr, President, to

the evidence of the intermingling, which, as I have said, is not an
admitted fact. 1 have pointed out the reasons why I conceive it to be
probable and natural. I will now call attention to the evidence which
proves it; and in calling attention to that evidence it will be found to

answer the question addressed to me by Senator Morgan.
The President.—We should like. Sir Charles, for one moment, to refer

to the English maps which give the course followed by the seals in gen-
eral. We have the map in the Report of tlie Britisli Commissioners,
which illustrates the resorts and the migration routes of the fur-seals

in the North Pacific generally; and we shall be able to follow you.
Sir Charles Eussell.—I do not intend, Sir, to refer to the map, nor

would it aid the Tribunal, in following my argument, to have it before
them; I was upon the independent testimony as to the fact of inter-

mingling.
The President.—Is there any contradiction between these maps and

the others?
Sir Charles Russell.—1 do not think there is any contradiction.

The further Report of the Commissioners, in view of the further infor-

mation that they have obtained, undoubtedly points to the fact that
although there may be said to be two clearly marked main routes of
migration south, yet that it would be incorrect to assume that the whole
body of the seals are gathered into one or other of these routes—that
there are still a considerable body or seals attached to neither route,

but scattered over the whole sea from land to land. The point I was
upon was the evidence that goes to show intermingling; and the same
evidence will answer the question addressed to me by Senator Morgan
as to whether or not it was possible to predicate, as to particular skins,

whether they were Alaskan, or Copper, or Commander skins; and the
answer will be found to be, that in some cases—in a great many cases

—

there are skins which they say are Alaskan without doubt ; a great many
which they say are Copper without a doubt; but there a great many
also which they say are undistinguishable from either, and partake of
the qualities and characteristics of both. That is the tendency of the
evidence It begins at page 230 of the second volume of the Appendix
to the British Counter-Case; and it is the evidence of the same persons,
or a great many of the same persons, whose evidence has been utilized

by the United States for other purposes. I will only read what is abso-
lutely necessary, and I will connnence with the Gth paragraph of the
affidavit of Mr. Poland, in which he says:

In inspecting the shipments made througli Messrs. Lanipson from the Pribilof
Islands, I have from time to time noticed the presence amongst them of skins which

were undistingnishable from Copper Ishind skins, and also in the same way
978 I have noticed amongst Copper Island consignments skins which are evidently

of the Alaskan description. I have also noticed skins in both classes which in

a lesser degree resemble the other class.

I dwell on this particularly, because my learned friend Mr. Coudett
was, as I conceive, rash when he said—"It would be something if it
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conld be shewn that Coppers were found amongst tlie Alaskans, or

Alaskans amongst the Coppers." My friend, I think could not have
bad his attention drawn to this evidence.

Then on the next page—^page 231—is the declaration, in French, of

Mr. Leon Eevillon. It is the last paragraph that I call attention to:

En exaniinant lea peanx euvoyt'^es iles lies Pribilof par riiiterm^diaire de Messrs.

Larapson de Londres, j'ai reuiarqu6 de temps a autre qu'il se trouvait parnii elles des

peaux qji'on ne ponvait pas distinguer de celles venant de "Copper Island", et j'ai

<5galement observe daus les envois provenaut de "Copper Island" des peaux qui sont

en toute appareuce de la description de celles dites "d'Alaska". J'ai reniarqu6 aussi

Sue dans chaqne classe des peaux 11 y en avait qui ressemblaient dans iin moindre
egr«^ k I'autre classe.

Now in turn to page 235, and will read paragraph 6 of the evidence
of Mr. Ince:

In inspec ting pai'cels of skins from Pribilof Islands sold from time to time by Messrs.
Laiiijisoii, I have noticed amongst them skins of seals which I should have thought,
had they not been there, were from the Commander Island skins, and, in the same
way, in inspecting skins of Commander Island seals, I have noticed amongst them
skins just like Alaskas, and, of course, in each class I have noted skins of the other
class, but of a less marked degree of similarity.

Kow on the next page is the declaration of Mr. Sydney Poland ; and
in paragraph 6 he says:

In examining Alaska consignments from the Pribilof Islands sold by Messrs. Lamp-
son, I have noticed among these skins which, in my opinion, were abscdntely undis-
tingnishable from Co]iper Island skins, and in the same way I have found among skins
consigned from the Copper Islands, skins which were undistinguishablo from Alaskas,
and of course also many skins in each class which in a less degree resembled the
other class.

Then in paragraph 7 he says

:

In their dressed and finished condition it is exceedingly difficnlt, and to my mind
impossible, to distinguish an Alaska from a Copper, and I assert tliat if half-a-dozen
of each description manufactured into jackets were put before any dealer, however
experienced, he would find it impossible to tell one from the other.

I read, next, from the declaration of Mr. Lansdell. At the top of
page 237, in paragraph 5, he says

:

I have found among the Alaska consignments sold by Messrs. Lampson, skins which
it would be im])os8ible for me to distinguish from Copper Island skins were it not
for the fact that they were in the Alaska catalogue, and also among Copper Island
consignments I have found in the same way Alaskas.

Then at the bottom of page 237, Mr. Jay of Regent Street, London,
says, paragraph 5, of his declaration

:

In inspecting consignments from the Pribilof Islands sold by Messrs. Lampson I
have repeatedly observed amongst them skins which were to my mind nndis-

979 tinguishable from skins from the Copper Islands; and, in the same way, in
inspecting consignments from the Copper Islands, I have noticed amongst them

a considerable quantity of skins which I could not have distinguished from Alaska
skins. I should not like to say what the percentage of these skins would be, but I
should think that 2.5 to 30 per cent was probably a fair average.

The next is Mr. Boulter, paragraphs 2 and 3, page 238.

The three best known descriptions of seal-skins are (a) the Alaskas, which come
from the Pribilof Islands ; (b) the Coppers, which come from the Commander Islands;
and (c) what is known as the North-West catch.

I have carefully considered what difference there is between Alaskas and Coppers.

Then Mr. Politzer, paragraph 2, is to the same effect. I will not
trouble the Tribujial by reading that; but, in the next paragraph,
paragraph 3, the top of page 239, he says

:

I have noticed in inspecting the consignments from the Pribilof Islands skins
(sometimes as many as 30 or 40 per cent) which were i)erfectly undistinguishablo
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from Copper Island skins, and in the suiue way, in inspecting cousignmonts of skins

from the Commander Islands I have noticed skins which were similar to Alaskas,

and of course in both classes I have fonud skins which in a lesser degree resemble
the other class.

So aj?ain Mr. Halsey speaks to the same effect. I will not trouble

the Tribunal by reading each one of these.

So Mr. Slater, on page 240.

So Mr. Weber, on pages 240 and 241.

So Mr. Jungmann, of Paris, and, in paragraph 4, you will see he says
the same thing.

So Mons. fjiuile Hertz, of Paris; at the top of page 242, he says:

At the request of the Representative of Great Britain, I declare in addition thereto
that I have from time to time seen among the consignments of Alaska seals offered

for public sale by Messrs. Lampson and Company, of London, skins resembling Cop-
per Island skins, and among the consignments of this latter sort skins resembling
the Alaska kind, bnt I believe it to be impossible to afSi-m absolutely that these
donbtful skins belong to one or other of these two localities.

So Mr. Grebert.
So Mr. Haendler.
So Mr. Eysoldt; who says in paragraph 5, on page 243.

In consignments that I have inspected from the Copper Islands, sold by Messrs.
Lampson and Company, I have noticed a certain percentage of skins which, had I

seen them elsewhere, I should have considered them Alaska; and in the same way I

have foimd skins amongst Alaska consignments that I have inspected which resem-
bled the Copper description.

It is a matter of considerable diflSculty to say what is the exact percentage I have
so noticed, but I think it would be a safe estimate t« say that, in the Copper con-
signment, I have found from 25 to 30 per cent, which resembled Alaskas, and in
inspecting Alaska consignments about the same percentage of skins which resem-
bled Coppers.

So Mr. Friedeberg, paragraph 4, page 244. He puts the percentage
from 20 to 40 per cent.

980 So Mr. Creamer, in paragraj)h 4; he puts the percentage at
rather less, I think.

So Mr. Stamp, whose evidence has been dealt with by Mr. Coudert
as perfectly reliable, and I have no doubt it is. He says in paragraph 3.

In my opinion, there is no absolute line of demarcation between the Copper Island
skins and Alaskas; and in inspecting the consignments made each year from the
Pribilof Islands through Messrs. Lampson and Company I have found a certain per-
centage of skins which were /ac similes of Copper Island skins ; and in the same way,
in inspecting the consignments of Copper Island skins, I have seen skins which, had
I seen them elsewhere, I should have classed as Alaskas, and also a certain number
of the intermediate degrees of similarity. The qualities of the skins vary greatly
in different years; some years the Coppers approach in quality very closely to the
Ala.sk as.

Then he speaks, in paragraph 5, about noticing females among the
recent consignments.
So Mr. Apfel, on page 246 ; but I do not think I need trouble the

Tribunal with any more of this evidence.
Mr. Henry Poliind's statement is at page 250.

JSow, unless I am mistaken, the Tribunal cannot fail to attach impor-
tance to this evidence, because it must be recollected that the case of
the United States has been that, although they do not go the length of
saying that the Alaskan fur-seal is a distinct species, yet they say that
the seals that frequent the Pribilof Islands are a family of seals, of
"Which no doubt there are other species in the Ocean, that keep their

own society, that go on definite routes to the South, that goon definite

routes to the North and make the Pribilof Islands their home. Well,
of course, it is obvious that if these facts, which have been vouched by
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these gentlemen, are true, there cannot be any such distinction of

family as they allege, and the more they as>^ert a distinctive character

for the Alaskan fur-seal skin, the more they assert that the Alaskan
fur-seal skin is superior in character, by reason of the density of its fur,

the stronger becomes the evidence of intermingling and interbreeding.

Ifyou find this large percentage ofan entirely different set ofskins mixed
with the Alaskan, if you find a large class in this consignment where
the qualities of the Cojjper and Alaskan approach one another, that is

the strongest evidence that could be given not merely of intermingling

but of interbreeding of these different branches of this species of the

fur-seal.

There are one or two other points in that connection which I think it

well also to notice; namely, that upon examination it will not be found
that the theory presented of an annual migration north of what I may
call, for brevity's sake, the Alaskan seal family,—north to the Pribilof

Islands,—and a migration south of the same family, so that the south-

ern resort of this fur-seal family would be vacant during the breeding
season when the main portion of the family were on the Pribilof Islands,

will not be found to be well established ; and for that purpose I will

refer the Tribunal to one or two points, not at any length, for I

981 am very anxious to get over the ground, to show that at all

times of the year there are to be found (and my evidence will be
principally directed to the months of June, July, August and Septem-
ber when the breeding season is all over) seals south of the Aleutians,
and north of the Aleutians as well.

The first reference I shall make is to the Keport of the British Com-
missioners at page 175, where there is set out a very interesting letter

from a gentleman named Swan, who seems to have taken a great deal
of interest in seals. He is a gentleman who lives at Port Townsend in

Washington territory and is a United States judge in that neighbour-
hood.
Mr. Phelps.—Xo.
Mr. Justice Harlan.—He is not a United States Judge I think: if

that be important.
Sir Charles Eussell.—If I have done him an injustice I am sorry.

Mr. Justice Harlan.—He may be a Judge in Canada.
Mr. TUPPER.—Jfo he is not.

Sir Charles Eussell.—Probably, Mr. President, when each of
these great countries disclaim him, the United States on the one hand
and Canada on the other, the explanation is to be found in the fact that
he is a collector of customs.
Mr. Phelps.—No, he is the owner of a sealing schooner.
Mr. Justice Harlan.—At any rate he is called a Judge.
Sir Charles Eussell.—Yes. In my own justification I was going

to say that I called him Judge because I found him called Judge.
Perhaps it is because of his superior wisdom he has been so called by
liis friends and admirers. Let us assume that that is the understanding.

Sir John Thompson.—We may start with the understanding that
Port Townsend is not in Canada.

Sir Charles Russell—Yes, and that information is necessary for

my learned friend Mr. Phelps, because he inquired the other day.
Mr. Phelps.—Yes, I have since found out.
Sir Charles Eussell.—And I trust that the information we gave

has been found accurate.

On the top of page 176 there is a good deal of abuse of the Lessees
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in various points of the Islands with which I will not trouble you, aud
he says

:

The seals begin to make their appearance in the region abont Cape Flattery in

the latter part of December or the first of January, varying with dilVerent seasons.

When easterly winds prevail with much snow they keep well oft' shore, and do not
make their appearance in great numbers before the mid<lle of February or the first

of March. Last winter was very mild, with but little snow, but the prevailing winds,

which were south and south-west, were exceedingly violent, preventing sealing-

Bchooners from doing much hunting. The mildness of temperature, however, with
the direction of the prevailing winds, drove the seals toward the coast in incredible

numbers. They gradually work up the coast toward Queen Charlotte Island, when
the larger portion of the herds move along the Alaskan coast toward Unimak Pass

and other western openings into Bering Sea. A ))ortion of these seals, however,
pass into Dixon's Entrance, north of Queen Charlotte Island, and into Cross

982 Sound and Cook's Inlet, and do not go to Behring Sea, but have their young
on the innumerable islands^ fiords, and bays in iSouthern Alaska and British

Columbia. These seals are seen m these waters all summer, at the same time of the
breeding on the rookeries of the Pribilof Islands, and are killed by Indians and the
skins sold to dealers. 'I'he great body of the seals, however, do enter Behring Sea,

where they are followed by the sealing-vessels. They usually take to the islands
about the first of June, the' breeding cows and bulls being earlier than the rest of
the herd.

And on the other side, page 176 the third paragraph from the top

:

Very little has been published about the migrations of the seals on the North
Pacific coast before they enter the Bering Sea, and this point is one from which
we got a lot of interesting matter. We have taken a good deal of evidence about
the presence of seals at Cape Flattery, and have been told tiiat they were more
numerous last spring than tliey have ever been before I find a peculiar idea
existing among those who claim to be authorities in regard to seals found in the
waters of South America, especially about Tierra del Fuego and the Straits of
Magellan. The notion that they are the same species of seal as those found in
Behring Sea and the North Pacific is quite erroneous.

That is a diflferent matter.
Mr. Justice Harlan.—That is the language of Dr. Dawson.
Sir Charles Eussell.—Yes.
General Foster.—All of these are quotations.
Sir Charles Eussell.—No.
Mr. Justice Harlan.—That which you read before is not a quotation.
General Foster.—It is from the London Weekly Times.
Mr. Justice Harlan.—No, the end of the quotation from the news-

paper stops before that.

Sir Charles Eussell.—Now I come to a paragraph I wish to read.
I need hardly perhaps have troubled the Tribunal with the other:

These facts about the habits of the fur-seals of Cape Flattery, which I have
known for more than thirty years, have this year been proved to he correct by the
Royal scientists, and will seem to show there are always two sides to every question.
While I join with all the sealers with whom I have conversed thsvt there should be
a close season on the Pribilof Islands, when no seals should be killed on those islands
or in Behring Sea, I equally join with some of the more intelligent and observing
of these sealers, that the hunting of seals along the coast of Washington, British
Columbia and Sotith-eastern Alaska does not in any way afi'ect the seal catch on the
Pribilof Islands, as there is every reason to assume that these coast seals never enter
Behring Sea.

Thereupon he proceeds to give his views upon pelagic sealing, which
is not the point I am now upon.
Then in the last paragrapli but one, on page 177 he refers to what is

certainly a remarkable fact if it is correct—T believe it is correct—that
after the seals are skinned their dead bodies are left on the island, and
are not turned to account for the purpose of extraction of oil.

Mr. Tupper is anxious that Mr. Swan's position should be vindicated,
and he refers me to a communication which is in volume III of the
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Appendix to the British Case; p. 191, 1 do not think I need trouble the

Tribunal to refer to it. He is described as Assistant Collector, Port

Townsend, Washington Territorj-. 1 am surprised that my
983 friends should attempt to disclaim him. It is a communication

that is published in the records of the oOth Congress miscel-

laneous documents no 78 presented by Mr. Dolph on the loth March
1887, and ordered to lay on the table and be printed by the United
States; and this shows that he was previously employed to report,

because in page 192 he says.

In 1883 I was instructed by Professor Baird to investigate the habits of the fnr-seals

and tt» make a rei>ort thereon, which report may be fonud in the Bnlletiu of the

United States Fish Connuission. volume III, 1883, page 201.

So that he had some oflBcial position, and why my learned friends

should think it right to disclaim him I do not know.
Now upon this question of property, I need not point out that if there

be this intermingling, that if there be this interbreeding to however
limited a degree, it makes the question of property in the individual

seals a hopeless one, because the United States say. " These seals are

the result of breeding upon the Pribilof Islands"; equally Russia might
say, "They are the result of breeding upon the Commander Islands";
and when you get to a corainuiiity and commingling and confusion of

the two herds, and an intermingling or interbreeding of these two herds
or families, whatever they are called,—to say there can be fixed, in point
of law, a property in any one of that mixed and confused family is a
proposition that is quite untenable.
Now, still in that same connection, a very curious fact comes out in

the evidence of the British Commissioners, and I speak subject to con-

tradiction and correction if I am wrong. I do not think it is in any way
met or contradicted by the United States Commissioners. It is this

—

that the skins of the seals that come to land become almost immediately,
or soon after they come to the land, in the condition known as "stagey";
that is to say, a condition in which their pelage is not in the best condi-
tion for the purpose of commerce, but that among the seals that are
killed at sea by the pelagic sealers the number of stagey skins is exceed-
ingly limited. This fact would seem to suggest that a change takes
place periodically, probably annually, in the skins of each of these ani-

mals; yet when they remain almost continually in the water the change
is more gradual and scarcely noticeable, whereas when they come to
land and remain on the land, and are exposed to the effect of the atmos-
phere and sun for a considerable time, the stagey condition becomes
more marked.

I will not stop to read them, but I would resi)ectfully ask the Tribunal
to note that in paragraphs 134, 281, 631 and 632 of the British Commis-
sioners' Report the facts that I have adverted to are mentioned; and
in Mr. Macoun's Report, to be found in the first volume of the British
Counter Case, Appendix, at pages 145 and 139, the same result seems
to have been noticed by him.
Now one other point. 1 have stated that as regards certain of the

seals they do not return to the islands at all, until they come there for

certain definite purposes in connection with the perpetuation of
984 their species: in other words, that there is no need for the young

male seals to come there till they are a certain age; that some do
come but a great many do not; that in the case of the female seal there
is no need for her to come there until she comes under the influence of
the sexual instinct. Now I want to show that that is a fact.
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Senator Morgan.—Before you approacli that point, Sir Charles, I

should like to make a snjrgestiou. Counsel on both sides in this case
seem to nie to have neglected a very considerable and definite part of

the evidence upon the subject of a necessity that nature has imposed
on all seals, to land during some ])ortion of the season for the purpose
of undergoing this very process of shedding their hair. The evidence
to my mind is convincing that that is just as n)uch a necessity of the

nature of the seal as the other instincts to which you refer; and that
therefore it is that every seal is bound by a compulsion of nature to

visit the shores during this stagey season, as they call it, when the coat
is being shed. That impression having been made on my mind, 1 call

attention to it merely for the purpose of inviting discussion.

Sir Charles Russell.—With great deference, I am not surprised
that my learned friends on the other side have not dwelt upon that. I

think that view is not well founded. It does not appear to be so, and
the evidence to which I have directed attention points in a different

direction—that, though this stagey operation may be gone through in

the case of each seal every year, yet it is not necessar^^ for the seal to

come to land. The probability is that the operation is more gradual in

the case of those when they do not land than when they do—in other
words, the evidence rather points to the fact that they have been on
land than to the fact that they are going on land.

Senator Morgan.—In order to get through with it—at all events it

has made that impression on my mind, and especially that lleport of
Mr. Elliott to which you refer.

Sir Charles Russell.—We will look at it again in view of the
intimation that you have been good enough, Sir, to make.
In reference to this diflBculty, which points to the impossibility, or

impracticability, or both, of identifi( ation, all they say about it is on
page 49 of their written Argument:

The difficulty of ideutitication may be sujifgested, but it does not exist. There is

no comnungling with the Russian herd. Every fur-seal on the North-West coast
belongs indisputably to the Alaskan herd.

That is statement, but it is not proof. On page 232 they say:

The marked differences between the Alaskan and the Russian seals are such as to
be readily and plainly discernible to persons familiar with the two herds and their
characteristics. This, once established, would naturally prove that there is no com-
mingling of the respective herds.

We have shown by the evidence which I have read (which t can see
no reason to doubt, though it is for the Tribunal to judge) that there is

commingling.
985 I am now going to another point; namely the absence of these

seals for a long period of their lives from the Islands. I refer to
the evidence of Mr. Bryant in volume I of the Appendix to the British
Counter ( ase, page 125. Mr. Bryant is a gentleman who has been
employed by the United States before to report on this question; and,
on page 125, we have put side by side a comparison of the statements
made by this gentleman in his monograph of 1880, written at the instance
of the United States Government, and the reports and evidence which
he gave from 1869 to 1870.

Mr. Justice Harlan.—Which side of that page do you refer to?
Sir Chakles Russell.—For this purpose, to both. He difl'ers, you

will see, as to the duration of the absence; but in eacli case he admits
that it is for a long time.

In 1876 he said:

About the 20th of July the great body of the previous year's pups arrive and
occupy the slopes with the younger class of males, and they continue to be mixed
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together daring the remainder of the season. The 2-year-old females, which pair

with the young males in the water near the island, also now associate with the other

females.
At this stage they (the female pups) leave the island for the winter, and very few

ajjpcar to return to the island until they are 3 years old, at which age they seek the

males for sexual intercourse.

On the other hand, the males return the following year with the mature females.

Mr. Justice Harlan.—Does that mean the young males?
Sir Charles Kussell.—I think it does.

But the young females, as already stated, are not seen in numbers until they are 3

years old, when they arrive in the height of the breeding season.

Then :

The masters and officers of these schooners (of the Alaska Commercial Company)
who are familiar with the seals, say they see small groups of small (apparently 1 and
2 year old) seals at all times during July and August.

That means in the sea.

These. I think, may be youug females, which, as already stated, do not visit the
island till they are 3 years old.

Then the other statement that he made in his later Eeport was

:

Returning again, this time as 2-year-()ld,

This is the deposition which he makes in this case; therefore, he makes
a curious contradiction there of one year,

the males go upon the hauling-grounds with the bachelor seals, and the females land
on the breeding rookeries. It is probable that the females of this age are fertilized

by the bulls, and leave the islands in the fall pregnant.
On returning the third year the young male goes again upon the hauling-grounds,

and the female to the rookeries, where she brings forth one pup.

Now, there is certainly a very remarkable difference in the two state-

ments; the first statement is the earlier; the one on the left-hand side

is that the female, after leaving a« a pup a few months old, does not
986 come there except acting under the imjiulse of the sexual instinct,

and then she returns at three years of age; and, again returns
the next j'ear, as a 4-year old, to deliver her pup.
Mr. Justice Harlan.—The ])hrase "2-year olds" refers to males.
Sir liiCHARD Webster.—I think to both.
Sir Charles Efssell.—Yes, it goes on to say:

It is probable that the females of this age, and so on.

Mr. Justice Harlan.—The first sentence refers to males.
Sir Charles Eussell.—Yes; but to females in the next instance.

He says

:

Returning again, this time as 2-year-old6, the males go upon the hauling- ground

That is, of course, 2-year olds

:

And the females, that is the females of the same age, land on the breeding rookeries.
It is probable that the females of this age are fertilised by the bulls.

And so on.

Now finally in this connection, and still bearing on the question of

property and the ])ossibility of identification, you will recollect that my
learned friends have again and agaiji said that not merely do they return

to the island upon which they were born and attach themselves to the

land of their birth, but that they return to the same spot. We have
luckily the means of testing this by experiments which their own wit-

nesses depose to. This same Mr. Bryant went through the exi)erinient

of marking a certain number; the account of the experiments will be

I
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found ill the large volume of the British Appendix page 451. He states

that he was an agent employed by the United States and had previously
reported.

I find he states in his deposition, made for the |>urpose of the Case
of the United States, that his experience in the Pribilof Islands extended
from 1809 to 1877, so that he had considerable experience.

If you want to know more about his experience, I shall be able to give
it to you but 1 do not think it is important enough. I was referring to

page 451 of this last volume. I think it is the same exi)eriment that

was referred to by Mr. Elliott, and the paragraph to which I refer is

about the middle of the page. He makes a citation from Mr. Elliott in

which he says:

Mr. Elliott iu fact himself writes on the same page (referring to the presence of a
large sealing fleet in Behring Sea), that it could not fail in a few short years in so
harassing and irritating the breeding seals as to cause their withdrawal from the
Alaska rookeries and probably retreat to those of Russia, a source of undoubted
Muscovite delight and emolument, and of corresponding loss and shame to us.

Mr. Justice Harlan.—That is not Mr. Bryant's statement.
Sir Charles Kussell.—J^o I think I said he began by citing Mr.

Elliott.

Mr. Justice Harlan.—I mean to say that that document is not pre-
pared by Mr. Bryant. It is prepared by D'. Dawson as a menio-

987 randum on Mr. Blaine's letter to Sir Julian Pauucefote as you
will see at page 436. All I meant to say was that that was not

the statement of Mr. Bryant.
Sir Charles Russell.—Quite so. I think you are right so far.

I thought it was and I think it will be found that it is in another
form. If I have been mistaken in that I shall be very sorry.

I will read the print, however, as it stands.

His remark implies that the seals may resort to either the Pribilof or the Russian
Islands, according to circumstances; and who is to judge, iu the CtTse of a particular
animal, in which of these places it has been born? The old theory, that the seals
returned each year to the same spot, has been amply disproved. Elliott himself
admits this, and it is confirmed by Captain Charles Bryant, who resided eight years
in the Pribilof Islands as Government Agent, and who, having marked 100 seals in
1870 on St. Paul Island, recognized the next year four of them indifferent rookeries
on that island, and two on St. George Island.

Those two islands being some 30 miles apart. But I should like, as
Mr. Justice Harlan has referred to it, to see exactly what Mr. Bryant
says.

Mr. Justice Harlan.—You will probably find it in Mr. Allen's book.
Sir Charles Russell.—Perhaps that is what it is. I know I have

satisfied myself that it was adopted by Mr. Bryant; but I think your
observation is quite correct. I find that my reason for so stating it is

that on page 129 of our ('ounter Case, after giving the Elliott experi-

ments which I am now going to refer to, the observation is then made,
the same or a very similar experiment is referred to by Captain Bryant,
and I can prove that.

Lord Hannen.—The passage seems to be referred to.

Sir Charles Russell.—Yes, and I find also in the Congressional
Report on the Fur-seal Fisheries of Alaska, Dr. H. H. Mclntyre, who
was referred to by my friend as a great authority, says the seals are
found indiscriminately on the two islands; that is, seals born on St.

George are found on St. Paul, and vice versa.

Now I wish to read this experiment of Mr. Elliott. His is the Census
Report for 1880, which has been fre(iuently referred to, i)ublished in

1881. The document is printed at the Government Printing oliice at
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Washington, Department of the Interior, 10th census of the United

States, Walker, superintendent, and so on. The paragraph to which 1

am referring is on page 31.

The first arrivals are not always the oldest bulls.

I will read this shortly.

Their method of landing is to come collectively to those breeding gronnds, where
they passed the prior season ; but I am not able to say authoritatively, nor do I believe

it, strongly as it has been urged by many careful men . . . that these animals come
back to and take up the same positTon on their breeding grounds that they individ-

ually occupied when there last year. From my knowledge of their action and
habit I should say very few, if any of them make such a selection and keep these

places year after year.

—

988 and so on. And he comes to the conclusion that they do not
come to the same spot.

He procteds:

It is entertaining to note in this connection, that the Russians themselves, yrith

the object of testing this mooted query, during the later years of their possession of
the Islands, drove up a number of young males from Lukaunon, cut oH" their ears,

and turned them out to sea again. The following season, when the droves came in
from the hauling grounds to the slaughtering fields, quite a number of those
cropped seals were in the drives, but instead of being found all at one place, the
place from whence they were driven the year before, they were scattered examples
of croppies from every point on the island. The same experiment was again made
by our people in 1870 (the natives haviug told them of this prior undertaking) and
they went also to Lukaunon, drove up 100 young males, cut off their left ears, and
set thom free in turn. Of this number during the summer of 1872 when I was there,

the natives found in their driving of 75,000 seals from the different hauling grounds
of St. Paul up to the village killing grounds, two on Novatoshnah rookery, 10 miles
north of Lukaunon, and two or three from English bay and Tolstoi rookeries, 6
miles west by water; one or two were taken on St. George Island, 36 miles to the
south-east, and not one from Lukaunon was found among those that were driven
from there; probably, had all the young males on the two islands this season been
examined, the rest of the croppies that had returned from the pirils of the deep,
whence they sojourned during the winter, would have been distributed quite equally
about the Pribilof hauling grounds. Although the natives say that they think the
cutting off of the animal's ear gives the water such access to its head as to cause its

death, yet I noticed that those examples which we had recognized by this auricular
mutilation were noriiially fat and well developed. Their theory does not appeal to
my belief, and it certainly requires confirmation.

Therefore, that experiment shews that this suggestion of attachment
to a particular spot or even to a particular rookery, is not well-founded;
that it does not exist even with regard to a particular Island, but that
of those that were so marked on one Island some were found on another
Island 36 miles away, and some wore not found at all. What became
of the rest? Who can tell? Their natural enemies, no doubt, could
account for some of them; some may have intermingled with the
Kussian herd, and others gone elsewhere. Who can tell? No one.
And all this difficulty and uncertainty of identification, the Tribunal
cannot fail to see, has a most important bearing on the question of the
claim to legal property in the individual seals. Let me illustrate what
I mean; supposing, instead of both these Islands being in the posses-
sion of the United States, that the dividing line of territory, had been
drawn between these Islands, and one was left in the possession of
Kussia and the other of the United States: would such a claim to

property be possible then? Or, again, to take another case which
throws a stronger light on this question of property. Supposing that
instead of the United States being not merely the sovereign owners of

the land, but also the owners of the dominium utile,—sui)pose, as is

the case with the Scilly Islands on the south-west coast of England,
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and as is the case with many islands in the Gulf of St. Lawrance, and
as is probably the case with many Islands oft' the coast of America,

that the dominium utile was not in the Government but only the
989 "eminent domain",—that the dominium utile was in the man

who lived on the Island,—let us see what would be the result of
this. The argument for the United States must go the length of say-
ing that the OAvner of those Islands could assert, against all the world,
property in the individual seals frequenting those Islands and might
assert the rignt to maintain that claim of property wherever those
seals were to be found.
Again let me put a case which further illustrates what I conceive to

be the untenable character of the position. Assume that the Islands
are separately owned by two different owners; or separately leased, one
to one lessee and one to another lessee; would it be possible to assert,

even inter se, the right of property in individual seals found in Behring
Sea, or anywhere out of Behring Sea, as belonging to one or other of
the lessees of those Islands? If it be difficult, inter se, to regulate the
rights and claims of property, it is still more difficult as regards third
persons.

;Now, all these considerations, each of them strong in itself, collect-

ively, I submit, are very difficult to meet, and do something more than
suggest the impossibility, as I submit, of affirming property in the seals
on this initial difficulty of identification.

But those are not the only difficulties. Is there any one of the Tribu-
nal who has any doubt that, taking the facts which are not in dispute
as regards this animal, this amphibious animal, I have described an ani-

mal which the law has classed, has designated, an animal /ercB naturce.

Is there any one who doubts it? There are undoubtedly three classes
in this connection: The class of wild animals, the class of

^
domestic animals, the class of animals which, while belong- wMofthHeaicon-
ing to the class of wild animals, have been taken out of ""'^^^''

that class by reclamation, so that they have ceased to be wild: have
become reclaimed, domesticated, and therefore are removed in law out
of the category of wild animals. Now is it to be gravely said that seals

are in the category of tame animals? What is the index to their being
tame? How have the United States even professed to tame them?
Have they alleged, can they truly allege, anything more than that which
I have conceded to them from the beginning, that by reason of the inca-

pacity and mildness of this animal to defend liimself on land, he presents
an easier task to the man who goes to knock him on the head with a
club; and thereby gives to the United States or their lessees greater

facilities for killing them? but except knocking them on the head, and
preventing anybody else knocking them on the head, what do these gen-
tlemen, or the representatives of this Government, do to take even the
simplest step towards acquiring property in the animal on the ground
of reclamation, or per industriam.

Oue further remark before I come, as I suppose I must come, to the
propositions, the vague and general propositions, my friends have
advanced. It has been a matter of surprise to me that my learned
friends have not addressed themselves to the consideration of the very

first step which is to be taken before there can be an assertion of
990 property in any wild animal: that step is possession- You must

first take the animal. They have on the islands tens of tliousands,

according to Mr. Elliott, millions, of seals. They drive large numbers of

them under circumstances of great cruelty, if Mr. Elliott's account be
true, for the purpose of selecting, knocking on the head, taking pos-

B s, PT xni 16
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session of, a certain namber. In that certain number their property

becomes absolute. They have killed them and taken possession of them
just in the same way as the man who shoots a rabbit and puts it in his

pocket or in his hunting bag has taken possession of that rabbit; the

property is his, ujiless, according to English and according to American
law, he has shot it upon land in the character of a trespasser, in which

case he does not get the property even then—wherein the English munic-

ipal law and the American municipal law, as one of your body will tell

you, differs from the civil law. According to the Roman law—which is

a little stronger illustration of the wild animal being no one's property

until possession is taken of it—according to the civil law, if I shoot a

rabbit upon another man's land, although I am committing a trespavSS

on the land in the act of shooting, yet the property in that rabbit will

be in me whereas according to English law the property would not be
in the trespasser, but would be in the owner of the land. The French
law is the same, as 1 shall hereafter have the opportunity of showing to

the Tribunal.
I wish now to come—because I am not relieved from any part of this

task—to a little closer examination of the position. If I am right in

saying that this animal originally is projierly described as an animal
fercB naturcc, it lies upon my learned friends to bring him out of that
category, to show that he belongs to a different category as a reclaimed
animal. I have ventured to suggest there is not a scintilla of evidence
to justify the claim of reclamation. The onus is upon my learned friends

by some authority, upon some principle of law, to Show that in such cir-

cumstances they have a claim to property in that animal on the high sea,

or wherever it is outside their domain. I have pointed out they have
not the property even when it is on the Island. They have the right

to kill it. They have the right to prevent anybody else killing it; but
that is not property. It is a mere right to kill; nothing more.
My learned friend is met with this diflSculty: He asks himself the

question. By what law, in view of what law, am I to consider this ques-
tion? and knowing, as he does, that the municipal law of Great Britain
is the same as the municipal law of the United States, my learned friend
says tliat this is not a matter to be determined by municipal law, but a
matter to be determined by international law. 1 dispute that i)roposi-

tion. What has international law to do with it?

Am I not well founded in saying that by the municipal law of every
country in the world, the right to property in things must be made out
according to the municipal law of the place where the property is situ-

ated, subject always to certain rules as to devolution, etc., with which
we are not now concerned, founded upon the principle that mobilia

991 ftequuntur personam. They must have their right of title by
municipal law. Does the United States municipal law give them

property! Xo. The legislation even of the United Sta.tes has not
affected to give property. The United States legislation has proceeded
upon the i>rinciple which I have so often adverted to, of the assertion
of territorial dominion over a given area, and the application of what I
may call game laws to that area; but it has not in its Statutes nor by
any executive act, nor by lease, nor in any other mode, affected to claim
for itself the property as such, nor to give to the lessees the property as
such. They give to the lessees no more than they had themselves: a
right, namely, a license to kill within certain limits as to number.

Senator Morgan.—1 was about to inquire whether all game laws
were not predicated upon the ultimate ownership of the property iu the
sovereign t
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Sir Charles Eussell.—No, Sir; they are not. There are certain

classes of animals, which unquestionablj' in ancient days—the subject

is almost without interest in tliese times—the taking or killing of wliich

were within the exclusive grant and right and frandiise of tiie Sover-

eign—the sturgeon was a royal fish, the swan was a royal bird. These
were the only exceptions that I can for the moment call to mind. There
were certain other franchises which were supposed to be only within
the power of the Sovereign to create, as for instance, a free warren, or
a deer park; but these are, again, instances which liave passed from
the domain of practical importance.
But the game laws of different countries have nothing to do with the

question of property in the wild animals. Their sole operation is that
the hand of the slayer shall be stayed for a certain i)eriod of the year;
that within the defined period called the "close time", he shall not be
at liberty to exercise that right of killing which the law itself recog-
nizes; but it does not touch, it does not affect in any way the question
of pro[)erty. The question of proi)erty, according to the law of every
civilized country that 1 know of, depends upon the considerations of
possession and dominion, upon the nature and habits of the animal, and
upon the physical relations of man towards that animal.
Senator Morgan.—I do not question that position as between indi-

viduals, but between the Crown and individuals I think it is otherwise.
Sir Charles Kussell.—Well, Sir, I am not aware of any ailtliority

which gives to the Sovereign any more exclusive right to kill wild birds
than anybody else, or to interfere with anybody else killing them.
Indeed I may remind Senator Morgan that the term that is used to
describe wild animals with reference to the rights of others is borrowed
from the civil law. They are described as res nullius, and therefore a
thing which any one may capture, a thing which the man who first pos-
sesses and captures may acquire the property in. The authorities which

I shall presently refer to I think will make that clear.

992 There is one other preliminary word 1 should like to say; and
it may have some bearing upon what Senator Morgan has been

good enough to ask. I think that perhaps what the learned Senator
may have in his mind is a historical recollection of a state of things
which has long passed away, which relates back to the time when the
feudal system existed and when—and the learned President will recog-
nize the illustration I am giving in reference to the state of things in

France before the Revolution—when no one below a certain degree or
status had a right to indulge in these sports, which were reserved to
what was then supposed to be the better part of mankind; and when
these privileges of hunting, shooting, etc., had to be acquired by author-
ity fi'om tlie sovereign—a state of things which has long passed away,
both in this and most countries, and in England: but it has nothing
whatever to do with, does not touch in the faintest degree, the question
of property.

I must notice, before I proceed, a suggestion, I did not really conceive
it to be much more than a suggestion, that this question of property
was to be judged differently from the mode in which it would be judged
tf it were a claim by a private owner of the Pribilof Islands to the prop-
erty in himself; in other words that the question of pro])erty assumes a
different character—I do not know that I am well founded in saying that
this distinction was made—but that the question of property assumes a
different character, is a different thing, is to be tested by different iirin-

oiples, when the claim to the property is put forward in the name of the
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United States. If that is so—I do not know really whether it is meant
to be 80 or not—I say there is no such distinction to be made. For wliat

would be tlie result? You would be called upon to say that if the Pri-

bilof Islands were owned by a private owner, and that he was the per-

son who was here formulating the complaint of interference with his

rights of private property, his cause being taken up by his Government
and presented to this Tribunal, you would be obliged to affirm—if I am
right in my argument so far—that lie had no property; but that if the

United States is the owner of the Islands, and merely leases them to the

lessees, a diflfeient set of considerations apply, and that that collective

idea, that legal entity, the Government of the United States, may have
proi)erty although the private individual could not. I say there is no
warrajit in law for the attempt to draw the distinction. Governments
may own property just as individuals do; but their right to that prop-

erty depends upon the same principles and the same considerations of

possession and dominion which are vital to the question of property in

an individual. If there be any doubt in the minds of the Tribunal upon
that point, I will endeavour to elaborate it a little later in my argument.
That being the position of things, and my learned friend having cited

authorities in his written Argument which disprove his case, as I hope
to satisfy the Tribunal, and having been obliged to admit that he cannot
found any title based upon the municipal law of his own country, or the

Ynunicipal law of England, or the municipal law of any civilized

993 country in the world, what does my learned friend dot He has

—

I say it with all deference to him, because he has made the best
of a difficult position—he has in the absence of definite authority been
obliged to indulge in treacherous generalities; he has been obliged to

accept the theories of metaphysical writers as to what they think the
law ought to be instead of what the law is. He has floated about
amongst the clouds, and he has made very eloquent appeals, very elo-

quent appeals indeed, to the eternal and immutable principles of justice
and humanity. I am reminded of an aphorism, attributed to the late
Lord Brougham, who is reported to have said on one occasion when he
heard an advocate make an eloquent appeal to the immutable principles
of nature and of justice, that he felt quite certain that advocate had
very little law on his side.

A similar expression of opinion, I think not without its significance,
was also attributed to another distinguished judge, Lord Ellenbrough.
On one occasion, an advocate almost as eloquent as my learned friends,
Mr. Carter and Mr. Coudert, was making these appeals, and amongst
other authorities he referred to the great Book of Nature.

" What are your authorities T' said Lord Ellenbrough. "My Lord,
the Book of Nature ". "What page, and what edition!" saidthe learned
Judge.
The orator was obliged to descend a little rapidly to the dull level of

prose.

Now, what are these propositions of my learned friend; because I
suppose 1 must examine them. W^e have had a disquisition upon the
institution of property, and as to its foundations. We have been told,
and I was rather startled at the suggestion, that property existed ante-
rior to human society, and that one of the great objects of the inven-
tion of socii'ty was the preservation of property. That will be found
at page 3(;G of the report. Therein my learned friend, 1 think, put the
cart before the horse. •• Subjects of i)r()perty existed anterior to soci-

ety, but thcie was no property in the legal* sense of that term, untQ
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society." Then my learned friend said, on page 393, that individual
owiiersliip was an invention of society, from which it would appear to

follow that commnnity of property had existed previous to society; and
finally he said that " property sprang from tlio necessity of peace and
of order."

I quite agree; but when Adam walked out of the Garden of Eden,
there was no need of a policeman to keep order, and property grew
because the needs of society required that property should grow. Prop-
erty grew because of that desire, inherent in the human breast, for

jjeace, for order, for convenience, for the avoidance of disturbance; and
as society grew, even in its earliest and rudest stage, a certain moral
opinion gi-ew with it, which gradually, at first in very small matters,
afterwards in much wider matters, grew to a recognition of a special or

exclusive right of user of particular things. But when my learned
friend in this connection goes on further to appeal to the lawof nature,
I merely have to ask the Tribunal, what has the law of nature to do

with it? The law of nature, I suppose, means the natural law, or
994 the law in a natural state of society. Well, the law, so far as

there could be said to be law in a natural state of society, was
that a man got what he conceived to be necessary for his wants, and
.stuck to it, as far as he was able to stick to it. I say it would be much
truer to say since my learned friend is relying upon the law of nature
to support his argument—it would be much truer to say that law in its

development, has not been based on the law of nature, but is in
restraint of the law of nature, which had for its sanction force, and
force only.

But these propositions, while interesting to discuss, seem to me very
wide of the questions which we are here engaged upon; and I shall be
very glad, if, as the interval of adjournment has been a little longer than
usual, I might be allowed to go on a little further with this question of
property.
The President.—Certainly.

Sir Charles Eussell.—My learned friend, in his argument, stated
two propositions, one of which I admit to be substantially right, the
other of which I submit is radically wrong; and yet my learned friend
has put them together, and has said that they were in ^^ carter's two
effect the same proposition. I think it would not be a proposiuoiw^aa^

waste of time if the Tribunal would allow me to read P'[?Pt':*>' ^ .^Til?

these two propositions without comment. In the first

instance, on page 379 of the print of my learned friend^s argument,
he says:

Now from all those anthorities, drawn ftom the municipal law of many different
natious, confirmed by the ancient Roman law, these propobitions are exceedingly
clear, that

—

This is his first proposition:

In reference to wild animals, if by the art and indnstry of man, they may bemado
to return to a particular place to 8uch an extent that the possessor of that place has
a power and control over them which enables him to deal with them as if they were
domestic animals, they are in law likened to domestic animals, and are made prop-
erty just as much as if they were domestic animals.

That proposition is, I admit, substantially correct. Then he goes on,
a little farther down

:

And yon may state another proposition fully substantiated by these authorities.
It is scarcely another proposition ; it is almost the same thing, but the language is
in a different form.
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Uere is the next proposition which is said to be the same as the first.

I agree substantially with the first, but respectfully difter with the

Becond:

That whenever man is capable of establishing a husbandry in respect of an animal

coiiuuouly desifjnated as wild, such a husbandry as is established in reference to

domestic animals, so that it can take the increase of the animals, and devote it to

the public benefit by furnishing it to the markets of the world, in such cases the

animal, although commonly designated as wild, is the subject of property, and
remains the property of that person as long as the animal is in the habit of volun-

tarily subjecting himself to the custody and control of that person.

995 You observe the propositions are essentially different. In the

first, he correctly states the foundation upon which the claim of

reclamation, or, in otlier words, the claim per indvstriam^ is based:

namely, that by the art and industrj^ of man, the wild animals are made
to return to a particular ])lace, so that they can be dealt with, etc.

But in the next proposition it is said that " whenever a man is capa-

ble of establishing a husbandry in respect of an animal commonly des-

ignated as wild, so that he can take the increase", etc., that equally

gives him the property.

Now, let me test these two propositions. If the latter proposition is

tme, it is true also that the owner who rears pheasants on his estate is

the absolute owner of them. So as to rabbits; so as to wild deer^

unenclosed; so as to grouse. Xow let me call attention to the fact

how much stronger the case as to pheasants, grouse, rabbits, deer,

is. In the case of the pheasants I have already stated what is done in

the way of rearing them. I have already stated what is done in the
way of feeding them. I have already stated what is done in the way
of preserving them from attacks from outside by means of game-
keepers and others. If this projiositiou is true, then the owner of the
pheasantry who kills his game, as he may do, for the purpose of sup-
plying the market, and so establishing an industry or a husbandry, and
who can discriminate the sexes, because he can shoot only his cock
pheasants,—he too has a property, forsooth, in the industry, and in the
ctjck pheasants and in the hen pheasants, and he may deny the right
which the law, as I have said, of every municipal country now gives to
everybody, the right of killing these animals when they are outside the
land of the particular owner of that pheasantry.
So in the case of rabbits. A man may establish an industry in a

rabbit warren. So in the case of grouse. A man may only kill his
cock birds. So in the case of wild deer, in an unenclosed park ; he may
only kill his bucks. This argument would land my learned friend,
therefore, in the proposition that as regards all these animals, which
are admittedly of the class of animals fenc naturce, which are admittedly
not domesticated, but which are " cherished " in a higher sense than the
seals are cherished, for they are fed and induced to come back to this
pla<re—all these animals would become the subjects of private property.
We have Inul a frequent reference to the general principles embodied

in the phrase " ^ic uttre tuo ut alienum non Iccdod.^^ That maxim carries
you no further. You have to define what is yours and what is mine.
You liave to define what is injury and what is not injury. You are all
in the vague; you are all in the general. These general maxims tell

you nothing, liy merely saying " iiic utere tuo ut alienum non Uedas,^^
you do not carry your pr()i)osition one whit farther, nor help the Judge
who is to decide the (|uesli(m.

Tlien we come to another proposition, to which great significance was
attached—a proposition wLiich, so far as I could see, had been invented
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by my learned friend as a kind of formula for the purpose of
99G meeting the case of the fur-seals. It was this: That only the

usufruct of property is recognized by law, and that there is no
right exercisable in respect of wild animals, generally speaking, (because
he said there were some which were quite inexhaustible, and therefore

people might in that case do what they pleased), unless in the exercise

of your right you take only the superfluous males, and in that way do
not interfere with the stock.

Mr. Carter.—I made no such argument.
Sir Charles Kussell.—Oh, really, Mr. Carter, did you not main-

tain that? If not, I of course withdraw it.

Lord Hannen.—What page and what edition?

Sir Charles Russell.—I am afraid I shall have to give you a good
many pages. But 1 will come to it to-morrow morning and justify

myself by reference to the actual i)ages. I certainly wish to make this

quite clear before I go away to-night. Did not my learned friend say
that he was affirming only a right of usufruct of property, and that
there was no such thing as absolute property?
Mr. Carter.—I said by the law of nature that was all that was given

to man.
Sir Charles Russell.—But the law of nature is the same thing

as international law, according to my friends, and it is international law
that he is here invoking,
Mr. Carter.—If you are determined not to understand my argument

I cannot help it.

Sir Charles Russell.—I assure you I am not in that position at
all. I really am not; but to avoid any discussion, I will pass that.

Mr. Carter.— I will not interrupt you again.
Sir Charles Russell.—Not at all; it is not the least interruption

in the world. I will pass that as a disputed proposition, and I will

come to it to-morrow morning and read the pages.
One topic I can deal with, I think, without any risk of being inter-

rupted. My learned friends have expended a great deal of their elo-

quence in the printed argument, and in the oral argument, upon the
wasteful character of pelagic sealing. They have denounced it as a
crime, a moral wrong, an indefensible wrong, and have
used various other strong epithets. And now I want to ask, peiI^i*kiiHn^k^
and I expect that an attempt will be made to answer it at relevant to deci-

some later stage. What is the relevance of that argu- tlon of property^

ment to the case of the United States? Is it because the
mode pursued by the Canadian sealers in killing seals is wasteful that
they have no right: but that the United States have a right, an exclu-
sive right, because their method is not wasteful? I want to know.
Does their right depend upon, or is it stronger or weaker according to

whether our mode of killing is wasteful or not wasteful? In other
words, if we could discriminate while shooting at sea, between the
males and females, if we could only shoot barren females, if we could

only shoot young males, do they admit we have the right to shoot
997 them? Do they, if we have the means of shooting them in a

manner, to use their formula, which is not wasteful, do they admit
we have the right to shoot them?
The President.—That argument would perhax)S aflect rather the

question of regulations.
Sir Charles Russell.—You are anticipating exactly the point to

which I am coming. But it is used in relation to property.
The President.—^The other side have argued both questions at the

same time, in one argument.
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SirCHAKLKS KusSELL.—I quite agree, sir; but they have mixed

theni up. They have not only argued them at the same time, but iuter-

mingled them/ This was put distinctly forward as a consideration in

8upi>ort of the argument on property. I Avant to know, is it to be relied

upou or not. It must be obvious—as you, Su:, with your acuteness,

have already peiceived—that it can have no bearing upon the question

of property! If we liave a right to do a thing, the fact that we do it

in a wasteful way cannot change a right into a wrong. The fact that

we do it in a wasteful way cannot give them a right which they other-

wise would not have.

1 dwell upon this, however, for this reason, that I want to show you, to

satisfy you. that wliile this question of wastefulness of pelagic sealing is

most approi)riate to be considered in relation to the question of regu-

lations, it must be discarded from the consideration of the question of

property, and ought not to have been introduced into the consideration

of the question of property, where it has no legitimate place, where it

could only be used for the illegitimate purpose, not of aiding the judg-
ment of the Tribunal, but of prejudicing it and distracting it.

Mr. Justice Harlan.—Does it not bear on the question of the right

to protect the industry at the island?

Sir Charles Kussell.—I am coming to the question of industry
presently. I was dealing with the question of property either in the
industry or in the seals. I would ask that question again, as Judge
Harlan has been good enough to ]>ut it. Is it alleged that the right of
protection of their industry depends upon whether we Jiill wastefully
or not? I should like an answer to that. Is it to be alleged that the
right to protection of the industry is strengthened or depends in the
slightest degree upon the question whether we kill wastefully or not?
Mr. Justice Harlan.—If the killing at sea is calculated to destroy

the industry, it would seem to have some bearing on the question of
l)rotection, if that right to protect exists.

Sir Charles IvUssell.—" If". " There is much virtue in an ' if' ".

Mr. Justice Harlan.—I am n)aking a distinction between a mere
question of property in the seals or in the herd, and the question of
the right to protect the industry on the islands.

Sir Charles IIussell.—You mean the proposition which my learned
friend, Mr. Pheljjs, advances in his argument, that even if there is no
property in the seal, mid no property in the herd, yet there may be a

right to protect the industry. That I will come to in a moment.
998 Mr. Justice Harlan.—Mr. Carter covered that ground, the

(piestion of protection, before he got to regulations.
Sir Charles Kussell.—Yes.
Mr. Justice Harlan.—You are saying that on the question of prop-

erty simjdy, the discussion as to the wasteful character of pelagic seal-
ing w-as irrelevant. I simply inquired whether, independently of the
question of regulations, and indei)endently of theiiuestion of property,
the wastefulness of ]>elagic sealing would not bear on the question of
the protection of the industry at tlie islands.
SirCHARLEslUssELL.—Oh, independent ofany qucstiouofproperty t
Mr. Justice Harlan.—In the seals.
SirCHARLEs K( ssKLL.—That jtelagic sealing mav injure the industry

on the islands, if it be so called, nobody doubts. That is not the ques-
tion we are discussing; but 1 say that in respect to any right of pro-
tection of an industry, or in resjtect to any light of i»rotectiou of the
seal or of the herd, the (luestion of the wastefulness of the means has
nothing whatever to do with it, and cannot give them a right which they
have not got without it, or put us in the wrong if we are in the right.
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The learned President has said, what is quite, I think, the accurate
truth of the matter: it cannot be invoked to give a title to the United
States or to their lessees which they have not otherwise got. It is

material—most material—when you come to the question of regulations.

The President.—Sir Charles, I must observe that there is a protec-

tion of an industry which is often called property today: what we call

in French "propii6t6 industrielle", that is, a sort of qualified prop-

erty. It is a sort of right which in my personal opinion is wrongly
called property, but it is so called, however, in the current use of the
language of all nations to-day, and Treaties have been made between
nations to protect that property. As it is a certain artificial construc-

tion of law it may be relevant to plead that it is more or less worthy
of protection, according to the more or less degree of morality which
resides in it.

Sir Charles Russell.—Could you give a concrete illustration, sir,

of that law?
The President.—For instance, the right of authors, copyright.

That is styled "propri^te literaire" in our Treaties. That is not prop-
erty, in my personal view, but it is commonly called property in inter-

national language. That of course is a sort of qualified right, which
may be more or less extended and which, in fact, has been more or less

extended, I mean, to justify the introduction of the argument of the
other side, as to the moral character of the right which is protected, or
in respect of which protection is invoked. I do not argue the case
now, of course.

Sir Charles Russell.—If there is a right there is a right.

Lord Hannen.—I understand that you are contending now,.that the
need of the protection to make the thing valuable, does not establish

that there is a right to it that protection.

999 Sir Charles Russell.—No; I tried to say so, and I think
I succeeded in saying so more than once, and I applied this to

the right to the industry just as to the fur-seal.

May I say, Sir, as you have introduced the question of copyright,
there is no such thing as the recognition internationally of copy right
or of patent right except by Treaty. There is no such thing,- and there
is no country in the world that knows that better than America, because
it is only very late in the day indeed that it has come into any arrange-
ment with Great Britain of a protective character of that kind. On the
other hand I may point out according to the opinion of distinguished
lawyers in England, so far as municipal property is concerned, the
statutes which protect copyright are but an affirmance of a principle
which is a principle of the common law.

The President.—I understand the argument of the other side to go
some what to the same extent as regards the protection of an industry.
They want the industry protected as others want copy-right.

Sir Charles Russell.—I will come to that presently.
The President.—I think Mr. Justice Harlan was speaking of an

industry.

Sir Charles Russell.—He was, but I was following the line of
property in the fur-seal or herd of the fur-seal, and I will come, in due
course, to the question of the industry itself, and what a right in an
industry, in jxnnt of law, means. That is not the point I was at that
moment upon.
The President.—Then perhaps we had better come to that to-

morrow.
[Adjourned tiU to-morrow at 11.30.]
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Sir Charles Eussell.—Mr. President, yesterday when I was refer-

ring to the report of Mr. Elliott upon a point which I conceived aflected

the consideration of the question of property in seals, I referred to him
as a man who was vouched by the United States as a great authority

on the seal question, and my learned friend Mr. Carter very properly

challenged me upon that and asked me where he was so vouched. I

Lad not the reference at the moment at hand, but 1 promised that I

would refer to it this morning. As early in the discussion as the 4th
April, which seems now a long way back, at page 13 of the printed

Keport I referred to those authorities in a passage which runs thus:

Mr. Elliott is a fjentleraan who in the diplomatic correspondence leading up to this

Treaty has been vonched by successive Ministers of the United States as an authority
without any equal. Mr. Bayard, when he was Secretary of the United States, writing
upon the 7th of February, 1888, describes Mr. Elliott as " a well known authority on
seal life". That communication is to be found in the United States Appendix to

their C;ise, and I can give my friends the reference, if they have not it at hand.
Later, on the Ist of March, Mr. Blaine, who was tben Secretary of Stat« in America,
on that dat« quotes Mr. Elliott again, in similar language, as an important authority
on seal life: and tin ally on the 3rd of July 1890, Mr. Goflf, Treasury Agent to the
United States, cites Mr. Elliott in this language : He says: " There is but one authority
on the subject of seal life", and he refers to Mr. Elliott as that one authority.

That therefore is my justification for the reference which I yesterday
made. I have only to say in addition that this gentleman was, by a
special statute of Congress of the United States, appointed in the year
1890 lor the purpose of making the very examination which resulted in

the Keport from which I yesterday made certain extracts. At this
stage of the discussion, and in this connection, I say no more upon the
subject.

There are one or two points to which I wish to refer in order to clear
up, pot^sibly, a lingering doubt which may remain in the mind of Senator
Morgan, as to the question he put to me as to the paramount right of a
State in relation to property. I referred yesterday, and I think with
correctness, to the law of France and the law of England in ancient
days, founded on the feudal principle, as to grants of hunting and so
forth, being in the nature of royal franchises; up to a certain period in
the history of both countries, these franchises were only conceded to
I>ersons of a certain status. But I have since been thinking that the
learned Senator had in his mind the idea expres.sed by the words "emin-

ent domain": if any dtmbt remains that that has no connection
1001 with the <iuestion of property which we are here considering, I

would wi.sh to clear it up. I can best illustrate that by giving a
concrete illustration of the law of eminent domain. Assume that the
owner of a given estate dies without heirs: by right of eminent domain
that estate wonld go to the Cn)wn, according to the English law, but
it would go to the Crown with just the same rights and no more than
the original owner of the estate i)ossessed; and applying it to the con-
•yrete subject which we are here discussing namely, the question of

234
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rights as to wild animals tliatmifjlit be upon the estate, the rights would
be precisely the same as those possessed by the previous owner.—The
right ratione soli to kill the wild animals when on his land, the cesser
of that right when ott' his land, and the right of any persons who
might then capture them to take them according to the general law.
Therefore, this right of the Crown does not in any sense touch the
question which we are engaged in discussing.

Senator Morgan.—It was not the right of eminent domain that I

had in my mind, but it was the power of the sovereign Government of

every nation to control any property within its territorial limits if it is

res nullius.

Sir Chakles Eussell.—That is undoubtedly the power of the State
within its own territory—it can pass any laws it pleases. That is

undoubted. That is a proposition of constitutional law which cannot
be argued.—It has, undoubtedly, a perfect right to make any lawa it

pleases within the limits of its territorial jurisdiction, in relation to the
property within that jurisdiction.

Senator Morgan.—And can therefore assume ownership or pro-
prietor-ship over property that is res nullitis.

Sir Charles Russell.—Certainly, if it so chooses, and I think I am
right in saying that by the law of, at least, one country, the law of
Eussia, there is no such thing as res nullius: for that which is not
appropriated to private ownership is by the law of Eussia regarded as
in the ownership of the Crown.
Senator Morgan.—I thought it was the law of Great Britain as well,

but I am mistaken in that.

Sir Charles Eussell.—Yes, I think so, Sir. I think I have stated
it correctly. I do not wish to recur to my argument which related to
the conditions necessary to constitute property in wild animals, but I
wish to emphasize a point which I am afraid I did not emphasize suffi-

ciently—that there is no such thing as absolute property in wild animals.
Without recurring to the conditions which aii'ect the acquirement of
property in wild animals I wish to emphasize this point, that even in

the case of animals that are reclaimed, there is no absolute property:
the property that is created by reclamation ceases if the animal resumes
its wild habits and escapes at large, the animus revertendi disappears.
So that even in the case of reclaimed animals there is no such thing as
absolute or perfect property.

When I was upon the point that the manner in which seals

1002 were killed by i)elagic sealers could not be the foundation of, or

even a buttress for the right of those on the Islands, I failed to

notice one point. If that is admitted, then, of course, as I said yester-

day, all this discussion, so far as it relates to property—but not to Eeg-
nlations, for I agree it then becomes relevant—may be disregarded as
a mere matter of prejudice 5 but I failed to point out what must follow
from that.

If it is admitted to be irrelevant, as I contend it must be admitted on
the question of property, then it must necessarily follow that the United
States will be driven to say that they are asserting upon the sea a right
superior to ours, even if we kill by pelagic sealing only barren females
or old, or superfluous males; even if we can kill non-wastefully,
economically and discriminately. That follows inevitably.

Now, I also desire to give in this connection an illustration of the
I)osition as to property and as to the right to pelagic sealing by, not an
ideal case, but by the case as we know it exists. I will put it, in the

first instance, as if it were an ideal case. Assume pelagic sealing to be
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pursued for a ceutury, and the island on which the seals breed to be
uudiscovored : can it be doubted that, in that state of things, there is

a right to kill the seals in the manner called pelagic hunting? Can it

be doubted? Then, if, at the end of a century, the island on which
those seals breed, is discovered, does that which for a century was a

right which all the world might exercise, cease to be a right, and does

the mere fact that you have discovered the breeding place on those

islands change that which was exercised by mankind in common as

a right into a moral crime, an indefensible wrong, and all the rest of it?

2s ow, I say this is no ideal case; this is the actual case you are dis-

cussing, because it stands confessed that, till the year 1786, the Pribilof

Islands were unknown, and it was in that year, for the first time, that

it was discovered that they were a breeding place for seals. That is

the statement of my learned friend, and the correct statement, so far as

I know, historically. Up to that time all who had an interest to engage
in this pursuit, namely the aboriginal inhabitants along the coasts,

engaged in it; and is it to be said, can it be said, with any show of

reason or justice, or with any warrant of law, that straight away the
discovery of the breeding place of the seals deprived those who previ-

ously exerc sed the rights of pelagic sealing, or the industry of pelagic
sealing, of those rights?
Kow, I proceed with the main line of the argument at the point where

I left oft", and I had been stating (I had not got very far in stating it)

when my learned friend, Mr. Carter, interrupted me (I am not making
any complaint of the interruption at all) : he did not recognize the
proposition which I was stating in order to combat it as one which he
had advanced. I had not got, at the moment of his interposition, to

the full statement of it; but I will cite it now, and will endeavour to

show that I am justified in stating it as a proi)Osition advanced by my
learned friend and which I have to meet. I will state the proposition

in two ways, because I find it stated with some variations. One
1003 is that only the usufruct of property is recognized by law; and

that, with the exception of a certain class of living creatures
said to be inexhaustible, you can only take the superfluous males, and
that you can exercise your right of usufruct only in such a way as not
to interfere with the stock. And, in another place the proposition is

stated in very nuich the same way, but in slightly different language;

—

that property in animals useful to mankind, exhaustible in their nature,
is by law given to him who can best utilize such animals for the benefit
of niankind by taking the increase and preserving the stock. I do not
think that my ]earne<l friend will quarrel with that as being a pretty
accurate statement of the propositions which he advanced?
Mr. Cauteu.—The last is accurate; the first is ambiguous.
Sir Charles Kussell.—I do not think it is ambiguous; but, how-

ever, he accepts the last as accurate.
Now, I should like to refer to the way this is illustrated in the argu-

ment of my learned friend, because I tliink I shall satisfy the Tribunal
that he has hen; got out of the domain of law and into the domain of
ethics,—that he has been relying upon the opinions of writers who
have either been dealing with what the law ought to be, and the ethical
principles which ought to permeate law and upon which it ought to be
based; or he has got to metaphysical writers who have been struggling
to find a metai)hysical reason to account for the law, and who are not
content to accept the law as it is.

Before I read these passages of my learned friend, I should like to
make one preliminary observation. You observe the point of this
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proposition is that you are not to kill females; that you are to take the
increase of males; that you are not to do anything which will diminish
the birth-rate of the particular class of animals with which you are
dealing.

Now, I want to kuow where has any municipal law of any country,
except the special Statute of the United States in relation to female
seals, prohibited the killing of females:—any municipal law, to begin
with! I do not know of any. I know of no system of municipal law
which lays down any such rule. I do know that, both in hunting and
shot)ting, owners of land do exercise a certain discrimination in pre-

serving a certain proportion of females; but whoever suggested that it

would be wrong to kill a doe, or that it would be wrong to kill a hen-
pheasant, or a hind, or wrong to kill any but cock-grouse or cock-
pheasants?

Tliere is no such principle that I know of to be found in any munici-
pal law. Is there any such principle to be found in international law!
Has international law ever affirmed in any shape or form the proposi-
tion that there was something intrinsically wrong, morally wrong, or
criminal, in the fact of killing a female in any species of animal to be
found anywhere on the face of the earth! I know of none.
Senator MorGtAN.—I think all the game laws applicable to what we

call terrestrial animals—birds and deer and the like—have very
1004 distinct reference to protecting the breeding season or nesting

season. I suppose that is for the purpose of protecting the
females that they may rear their young.

Sir Charles Russell.—I quite agree; undoubtedly, that is the
object of a close season—not to interfere with the process of nature in

producing their young; but there is no question of property involved;
it is a question of municipal regulations. What I am now dealing
with is this appeal to law—either municipal or international law—and
herein I do not find any principle which treats it as a crime or a wrong
to kill a female.

I want to follow this reference of my learned friend a little more.
At page 58 of the printed Argument this point of usufruct is developed,
and the whole argument at this point is addressed to ownership not
being absolute. He is asking what is the extent of the dominion which
is given by the law of nature to the owner of property. He there says.

In the common apprehension the title of the possessor is absolute, and enables
him to deal with his property as he pleases, and even, if he pleases, to destroy it.

This notion, sufficiently accurate for most of the common purposes of life, and for
all controversies Ijetween man and man, is very far from being true. No one,
indeed, would assert that he had a moral right to waste or destroy any useful thing.;
but this limitation of power is, perhaps, commonly viewed as a mere moral or
religions precept

—

So far I have nothing to say against it. We are in the region of
moral law : we are in the region of ethics, and I have nothing more
to say.

for the violation of which man is responsible only to his Maker, and of which
human law takes no notice.

That, he says, is the common notion, but he goes on in the next sen-
tence to say that it is a mistaken notion.

The truth is far otherwise. This precept is the basis of mnch municipal law, and
has a widely-reaching operation in intemationul jurisprudence.

Thus ho immediately sHi)S away from the domain of ethics, and he
aiiirms that, though the common idea is that this is a merely moral law,
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as to which I ajrree, yet he apparently goes on to say it is a mistake to

suppose it is not also law in the strict sense of that term. Then he

puts this question of usufruct, and, in the second paragraph he says:

No possessor of property, whether au individual mau, or a uation, has an absolute

title to it. His title is coupled with a trust for the benefit of mankind.

That is his first proposition.

Second. Tlie title is further limited. The things themselves are not given him,

but only the umii'ritct or increase. He is but the custodian of the stock, or principal

thing, holding it in trust for the present and future generations of man.

That may be all very well as a question of ethics. It is not law. I

api)ly it to a concrete illustration straight away, to one indeed which
is piit by my learned friends themselves in argument; it shows how

little faith they have in these vague general propositions. I

1005 affirm, as my learned friends have affirmed, that the United
States would have a right if they chose—a right in point of law,

and no one could complain of their doing it except as an offence against

the moral opinion of the world, if indeed it were such,—they would
have a right to kno(;k on the head every seal that came to the Islands;

and my learned friends have claimed it, for they have, I will not say
threatened, but suggested it to the Tribunal as a thing to weigh with
it in arriving at its decision.

Mr. Carter.—We have not asserted that right.

Sir Charles Russell.—I assure you I am well founded in what I

say. If I am challenged on that, I will refer to the passage to-morrow
morning.
The President.—Mr. Carter says it was not an assertion of right.

He has not asserted that right, but you are to take it as a hint.

Sir Charles Russell.—What is it if it is not an assertion?
The President.—Call it a hint.

Sir Charles Russell.—Very well, I will call it a hint. I certainly
understood him to say—and he was well within his legal rights in say-
ing it—that if this Tribunal did not help the United States to protect
the seals for the benefit of mankind, so that the blessings of Providence
might, through the agency of the United States, be distributed to
mankind, that they would have the right, I think he went even further
than that and said they would be justified—which is a wider word than
right, for it would embrace moral considerations also—in knocking
every seal on the head.
Now one other passage. At page 67 of the Argument, enlarging

upon this t<^pic and still upon the question of right to the usufruct
merely, he says:

There are some exceptions, rather apparent than real, to the law which confines
each generation to the increase or usufruct of the earth.

Mark the words he uses. And then he proceeds to give these excep-
tions: minerals, wild birds, and fish of the sea, which he describes as

inexhaustible and outside this rule of usufruct. As
..^"Ti!!'"u,a"[ regards that statement, I think it will be found that there

li'"^ .'".""'y " ^*^ "'^ ^^^^^ thing as any inexhaustible treasure of the earth
riifbt to the uhii- ,._ +i ,^ ^ • i • ^i /./>,.,, , r, t
fructof proi>eriy. [^^ tlic sea; Certainly lu the case of fish it has been found,

in the experience of many countries, necessary to restock
the rivers and to try and replace various kinds of fish which have been
exhausted.
Now 1 say, so far, that I have justified myself; but my friend car-

ries, quite logically, his argument still further; and from individuals
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restricted to usufruct (which I say is not the law), he passes on to the
question of what nations may do with regard to their property or tiieir

possessions; and in the printed report of his argument, at page 399,

my fiiend shows he is quite consistent, because he proceeds to lay down
a series of extraordinary propositions to this effect: That if a partic-

ular nation produces a particular commodity the rest of the world can,

as of right, comj)el that nation to part with its commodity for

] OOG the benefit of the world. He instanced the case of india-rubber;

he instanced the case of tea. Why not instance the case of
liordeaux wine, or any other wine, or any other commodity? He says
even that if the interests of a particular nation will not prompt it (as

of course it will), to exchange its commodities for other commodities of
the world, yet as a matter of international right, as a matter of law, a
strong nation can take a weak nation, so to speak, by the throat, and
compel it to sell its tea, compel it to sell its india-rubber, compel it to
sell its wine; the argument 1 venture to think being a good deal dam-
aged, when my friend felt com])elled (in answer to a question addressed
to him by one member of the Tribunal), to admit so much at least as
this—that the nation which produced the particular commodity could
fix its own price. My learned friend admitted it could fix its own price,

but he put a qualification on that—"so long as it is not prohibitory".
Who is to be the judge of whether it is prohibitory or not? All this,

I say, is enough to show the Tribunal that my learned friend is in all

this discussion arguing as a great thinker, adopting the thoughts of
great thinkers on ethical and metaphysical subjects, and applying
ethics and metaphysics to law. He is not, at least I cannot imagine
that he is, arguing as a lawyer to lawyers—as a judge to judges: he
is in an atmosphere, and at a point of elevation, quite beyond my
reach, or even, I will add, beyond the necessity of my even making
the attempt to reach him except in the way I am now doing.

!N^ow I say with reference to ea«h of these propositions—I care not in
what form they are stated, that they cannot be accepted merely because
my friend is able to cite vague passages of theoretical writers, not
dealing as I have said, with the matter, as lawyers, which would give
some kind of colour, economically if you like, ethically if you like, to
these views. I am addressing a Tribunal called upon to declare legal
rights—that is common ground between us; and to support that posi-

tion, therefore, my friend is bound to produce authority of lawyers, of
judges, or to show (if he thinks that international law has any applica-
tion to the subject matter), that international law has either laid down
a principle within which his contention clearly falls, or has adopted a
/concrete rule applicable to this case. I say he has done neither the
one nor the other; and if one comes to the basis of his argument, one
fails to see why, if there be any principle in it at all, it is to be confined
to (y)ie class of animals. Why is it to be confined to animals at allt If
usufruct only of property^ to be allowed, why may a man eat up all

bis capital?
I presume my friend will not deny that there is no law which compels

a man merely to live upon the usufruct of his capital estate—that
there is no law which compels him to live only upon the interest of his
invested money—that he may eat up his cai)ital if he pleases; and yet
my friend's argument, and the authorities he cites, show that he is

embracing within this comprehensive principle even the case I am put-
ting, for he cites economic writers to show that abstinence, or

1007 self restraint, or frugality—abstinence from spending is the
defence which these ethical writci's make for tiie accumulation

of capital.
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Now, Mr. President, I cannot think that this helps us very much, nor,

so far as this particular case is concerned, do I see that it helps us at

all. Suppose there are three persons or nations who are interested—to

take the concrete case of pelagic sealing—three. nations, the American,

the Russian and the Canadian people: suppose further that the home
of the seals is still undiscovered: that they are only known to frequent

these seas at particular times of the year; that these three nations each

pursue the seals in the sea : but that none of them pursue them eco-

nomically—all aiming at destroying the stock: are all to be restricted

according to my friend, or which is to be restricted? If all are on an

equality as to wastefulness, or if all are on an equality as to economic
use, whose is the right to take? or have none the right to take, or are

all excluded ? And how are you to determine it, if all three are equally

economic:—whose is the right, or whose is the property? The truth is

that these vague propositions afford no guide and no help at all to the

elucidation of the particular matter in question. It looks to me, indeed,

as if this proposition, that property in animals useful to mankind,
exhaustible in their nature, is to vest in him who can best utilize such
animals and preserve the stock, was a proposition invented to meet the
case of ftir-seals, invented for the occasion, and ingeniously invented
for the purpose of evading the difficulties which stared my friend in the
face. 1 say, therefore, Mr. President, as regards the whole of this mat-
ter, and the whole of the argument addressed to these propositions, that
while they have a certain academic interest they have only an academic
interest; they do not assist this Tribunal in determining the question
before os; and, pushed to its legitimate result, even if there be a prin-

ciple of ethics or economics in it at all, it would result in the affirmation
of a principle that j)roperty should be attributed to him, or to the nation,
that can best turn it to account: a proposition of a very wide character,
which would lead to the transfer of a good deal of the world's posses-
sions from the hands that now possess them to others, but for which no
warrant is to be found in any system of jurisprudence that I am aware
of, and which interimtional law has never even made any approach to

recognizing. Let me say in this connection—I shall have to say some-
thing about it a little later—that while my friend is quite logical if his

j

original position is correct, namely, that the law of nature and the law
of morals are the same as international law—while my friend is quite
logical if that first proposition is made out, the superstructure that he
has built on that first proposition falls to the ground if that original
position is not made out. I say that original position is not made out.
I ha\e already dealt with this before in general language—^that the
moral law and the natural law are not international law, but only so
much of them as have been taken up into international law, and adopted

Avith the consent of nations. And I would put this practical test.

1008 Can my friends, or can the erudition of any member of this Tri-
bunal refer to any case of internation.ft controversy that has ever

been decided by a direct appeal either to the law of nature or to the
moral law ? I say there is none. The moial law, and the law of nature,
of course, have been great factors in the formation of international law,
but they are not intcinational law: and I say there is no controversy

—

of course I speak subject to corrrctitm—which can be referred to upon
the question of right between nations, which has ever been determined
by direct reference cither to the moral law or to the law of nature.

Senator Morgan.—You remember, Sir Charles, that in the Treaty
between Great Britain and the United States, the Treaty of Washington
in 1871, the two Governments failed to agree as to what the international
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law was ill its application to tlie alleged fitting out of those cruisers,

and so forth. That they agreed ui)on tliree distinct propositions or rules

of right to operate between the two Governments in resi)ect of their

controversy. They could not agree on them as propositions of interna-

tional law, but they were so obviously just and proper that they made
an agreement in the same Treaty that hereafter those three proi)osition8

should stand for international law between the two Governments.
Sir Charles Kussell.—I. have no doubt they showed their good

sense.

Senator Morgan.—I have no doubt they did.

Sir Charles Uussell.—But what were they doing?
Senator Morgan.—Making international law.

Sir Charles Russell.—With great deference, supplying the absence
of international law.

Senator Morgan.—That is what I mean.
Sir Charles Kussell.—Doing by Convention that which interna-

tional law did not do.

Senator Morgan.—That is what I mean.
Sir Charles Kussell.—And in truth that is the subject which must

engage your attention a little later when I come to another branch of
this case, that the fact is, there beiiig no international law upon this

question, the place of international law is determined by Convention,
which so far as this Tribunal is concerned gets another name—" Kegu-
lations".

But now I turn from these vague iirojiositions (as I must respectfully

call them, while I am sure I da not desire otherwise than to express my
admiration for the learning and ability of my friend), with a certain

sense of relief to see whether, when we come to definite authority, my
friend is able to produce anything definite in support of his views; and
when I come to these authorities what do I find? that of the authorities

cited, all of them support the argument of Great Britain, some of them
indeed are referred to in it; and to the examination of those authorities
I now invite the attention of this Tribunal.

1009 EXAMINATION OF AUTHORITIES CITED BY THE UNITED STATES.

The authorities cited in the Argument of the United States are to

be found at page 108. They begin with a citation from " Studies in

the Roman law " by Lord Mackenzie.
*

Deer in a forest, rabbits in a waiTeu, flsh in a pond, or other wild animals in the
keeping or possession of the first holder cannot be appropriated by another unless
they regain their liberty, in which case they are free to bo again acquired by occu-
pancy. Tame or domesticated creatures, such as horses, sheep, poultry, and the like,

remain the property of their owners, though strayed or notconfinel. The same rule
prevails in regard to such wild animals already appropriated as are in the habit of
returning to their owners, such as pigeons, hawks in pursuit of game, or bees
swarming while pursued by their owners.

All perfectly sound—pigeons for whom a dovecote is provided, who
are supplied with food and induced to return not merely to a particular
place, but to fly for the shelter of home to a particular place. So
hawks, trained by great eftbrt and labour, to fly game and return to

the wrist or shoulder of the owner. So bees, naturally wild, but which
in a swarm are captured, put into an artificial hive, supplied with food
to commence their saving operations,—supplied with mechanical con-
trivances to aid them in the construction of their combs—it is of these
last you will properly say that there is qualified property in them : that
that property is not lost when they temporarily disai)pear. It is iu

B S, PT XIII 16
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fact only lost when they have definitely lost their habit of returning?

and have resumed their former wild state. ^. , ^ ^

An extract from Gains' Elements of Roman Law follows, which 1 do

not think I need trouble to read, as it is to the same effect. There is

then a quotation from Yon iSaviguy on Possession. The second

paragraph is this.

Wild animals are only possessed so long as some special disposition (custodia)

exists which enables us actually to get them into our power. It is not every custo-

dia therefore, which is sufficient; whoever, for instauce, keeps wild animals m
a park or fish in a lake, has undoubtedly done something to secure them, but it does

not depend on his mere will, but on a variety of accidents whether he can actually

catch them when he wishes, consequently, possession is not here retained.

How completely that applies

!

When these animals are on the Islands the lessees have the capacity

to knock a great many of them on the head and so get possession and

capture them; but the moment they go away to sea, they are beyond

all human control. And further it is impossible—(as I have pointed

out already it makes the case of the seals a fortiori), to keep them in

that continuous confinement which is possible in the case of purely

terrestrial animals, because if they are kept on land they die.

Now about the animus revertendi I read from the bottom of page 108

from Saviguy.

Wild beaaJ^ tamed artificially

—

1010 That is to say habituated by art, custom, contrivance and
teaching of man.

Wild beasts tamed artificially, are likened to domesticated animals so long as they
retain the habit of returning to the spot where their jiossessor keeps them.

The doves in a dove-cot, the bees in a hive, the hawk, are taught to

go and to return—they are artificially tamed.
The next writer cited is Puffendorf, who is one of the class which I

may call metaphysical writers, no doubt of great distinction, but one
who is always seeking, as I shall show you—(judged not by my state-

ment, I need not say, but by the statements of critical men of author-
ity)—for some metaphysical reason to justfy the existence of a particu-
lar law. This illustration of his method occurs to my mind from the
reading of it. He explains the right which he admits to exist in all

the nations of the world, to take all they choose to get or can get from
the high sea; and he explains it upon the reason that the products of
the sea are inexhaustible. Well, that may or may not be a metaphys-
ical foundation for the law, but it is clearly not a reason of the law.
When nations began to exercise their rights on the high seas, they
never asked one another, in settling their mutual rights, if the things
they were pursuing were or were not inexhaustible ? They pursued them
on the high sea because those things were the common property of
mankind, and because there was no exclusive right of any one in the
sea: because upon the great Ocean all were equal. That I think is a
fair illustration of the value of Puffendorfs statements.
Then on page 109 there is a citation from Bracton which I think my

friend did not read.

The dominion over things by natural right or by the right of nations is acquired
in various ways. In the first place, through the first taking of those things which
belong to no person, and which now belong to the King by civil right, and are not
common as of olden time, such, for instance, as wild beasts, birds, and fish, and all
•nimals which are born on the earth, or in the sea, or in the sky, or in the air;
wherever they may be raptnred and wherever they shall have been captured, they
begin to be mine because they are coerced under my keeping, and by the same
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reasou, if they escape from my keeping, and recover tlu;ir natural liberty tliey cciiso

to be mine, and ajrain belong to the fir.st taker. But they recover their natural lib-

erty, then, when they have either escaped from my sight in the free air, and are no
longer in my keeping, or when they are within my sight under such circumstancea,
that it is impossible lor me to overtake them.
Occupation also comprises fishing, hunting, and capturing; pursuit alone does not

make a thing'mine, for although 1 have wounded a wild beast so that it may be cap-
tured, nevertheless it is not mine unless I capture it. On the contrary it will belong
to him who first takes it, for many things usually happen to prevent the capturing
it. Likewise, ifa wild boar falls into a not wliich I have spread for hunting, and I have
carried it off, having with much exertion extracted it from the net, it will be mine,
if it shall have come into my power, unless custom orprivilegerules to the contrary.

Occupation also incdudes shutting up, as in the case of bees, which are wild by
nature, for if they should have settled on my tree they would not be any the more
mine,

—

1011 on his land still—on his tree:

until I have sliut them ujfiu a hive, than birds which have made a neat in my tree,

and therefore if aiiother person shall shut them up, he will have the dominion over
them. A swarm, also, which has flown away out of my hive, is so long understood
to be mine as long as it is in my sight, and the overtaking of it is not impossible,
otherwise thej' belong to the first taker; but if a person shall capture them, he does
not make them his own if he shall know that they are anotiier's, but he commitB a
theft unless he has the intention to restore them. And these things are true, unless
sometimes from custom in some parts the practice is otherwise.
What has been said above applies to animals which have remained at all times

wild ; and if wild animals have been tamed, and they by habit go out and return, fly

away, and fly back, such as deer, swans, soafowls, and doves, and suchlike, another
rule has been approved, that they are so long considered as ours as long as they
have the disposition to return ; for if they have no disposition to return they cease
to be ours.

I have already pointed out that Savigny expresses the true meaning
of the word "habituated" to return, or " accustomed" to return, wheu
he describes it as the taming of the animal artificially.

Then, on page 110, there is a citation from Bowyer, a most respecta-
ble gentleman but not admitted amongst the highest authorities, I
think, but entirely in our ftivor. Sir George Bowyer is known to some
of the Arbitrators, I know. He is known to Lord Hannen I am sure,

and known to me very well, and to my friends. In the second paragraph
of the citation he says

:

When you have caught any of these animals it remains yours so long as it is

under the restraint of your custody. But as soon as it lias escaped from your keep-
ing and has restored itself to natural liberty, it ceases to be yours and again becomes
the property of whoever occupies it. The animal is understood to recover its natural
liberty when it has vanislicd from your sight, or is before your eyes under such
circumstances, that jiursuit would be difificult.

Then in the middle of the next page 111, he says:

The general principle respecting the acquisition of animals, ferce vatnrw, is that it

is absurd to hold anything to be a man's jiroperty which is entirely out of his power.

and so on.

Then the edition of the Institutes of Justinian, of Cooper, is referred
to at page 112.

Section 12, De Occupatione Ferantvi.—Wild boasts, birds, fish, and all animals, bred
either in the sea, the air, or upon the earth, so soon as they are taken, become by
the law of nations, the property of the captor.

I ought to say, I think, with great deference, it is hardly correct to
say there "the law of nations." It really is, jtis gentium. I suppose
what really is meant there is the law of particular nations.—It is not
the /«« inter gentes, which is referred to; it is the jus gentium.
The President.—I believe from my recollection of Roman law ju^

gentium meant natural law.
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Sir Chaui.ks Ki'SSELL.—The laws common to those nations which

were known to tlie Konians.

1012 The President.—TliC Eomaus, of course, were not considered

as having any international law.

Sir Charles Kussell.—Then the Case of the Swans—(7 Coke, 15

b.) is pointed on page 113. The swan being one of the animals reck-

oned a royal bird, the keeping of it required a royal franchise. The
technical phrase is the keeping of a " game " of swans. As we all know,

swans are marked, and this ease really goes further in one sense against

the contention of my friend than he seems to suppose, because at the

top of page 114 it is said:

It was resolved that all white swans not marked, which have gained their natural

liberty, and are swimming in an open and common river, might be seized to the

King's use

But how?

by his prerogative, because Volatilia {qua: suntfera natura) alia aunt regalia, alia com-

mitnia; . . . as a swan is a royal fowl; and all those, the property whereof is not
known, do belong to the King by his prerogative; and so wliales, and sturgeons, are

royal lish, and belong to the King by his prerogative.

iiut it was resolved also that the subject might have property in white swans not
marked, as some may have swans 4iot marked in his private waters, the property of

which belongs to him and not to the King; and if they escape out of his private
waters into an open and common river, he may bring them back and take them
again. And therewith agreeth Bracton,

Then he goes on

:

But if they have gained their natural liberty, and are swimming in open and com-
mon rivers, the King's officer may seize them in the open and common river for the
King; for one white swan without such pursuit as aforesaid can not be known from
another; and when the property of a swan can not be known, the same being of its

nature a fowl royal, doth belong to the King.

I do not think 1 need trouble by reading that authority further. Then
on page 115 there is a reference to the case of Child v. Greenhill, (3

Croke, 553).

Trespass for entering and breaking plaintitf 's close and fishing and taking fish in
his several fishery. Contended for the defendant that he could not say "his" fishes,

for he hath not any ]»roj)erty in the tish until he takes them and has them in his pos-
session. Attorneys for plaiutifi' maintained that they were in his several fishery, and
that he might say ''his'" fishes, for there was not any other that might take them,
and all the court was of that opinion.

Now this is a matter which, Lord Hannen will forgive me for saying
so, requires a word of explanation, for I doubt if it would otherwise be
intf'lligible to those members of tlie Tribunal who are not acquainted
with tlie technical rules of pleading. The question arose on demurrer;
that is to say, the i)laintiff was complaining that he, being the owner or
a sevei-al fishery, the defendant broke and trespassed and took and
carried away his lish, whereupon the defendant pleaded—You cannot
say they are " your " fish, because they are not in your possession ; they
were merely in your pond, or yonr fishery; and, therefore, you cannot
say—it is erroneous to say, as a matter of law and pleading—they are

" your " fish at all. The complaint being trespass on the fishery,
1013 the Court thereupon decides that, if they were nobody else's fish,

they certainly were not the defendant's who is breaking and enter-
ing; and on the question of pleading, that the pleading is not bad which
complains of trespass of the several fishery, merely because it states
these tish are the property of the ]>laintitl". That is the whole case.
The case of Keeble v. Hkl-erinf/ill is next cited. This I shall refer to,

because it is not set out in the citation at page 115 quite fully, aud 1
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have, therefore, the report before me. The report is in the note to 11

East's Rei)ortR, at page 573. It was decided in tlie year 1809.

Now this was the case and it is an important case. Tlie Phiintitf had
erected at his own expense upon his own land, or upon the water in his

own land, a decoy:—decoys were at one time a considerable industry
in various places—in order to attract ducks to that decoy; and his

complaint was that the Defendant, intending to injure liim, and
maliciously, not in exercise of a right of his own, or for pur[)oses of

his own, but maliciously, had tired guns in the neighbourhood of that

decoy, in order to frighten the ducks away from it, and the question

was whether that was or was not a good cause of action. The ducks
attracted to the decoy were,,of course, wild ducks in which the Plain-

tiff could claim no property, and did cjaim no i)roperty till he had
actually shot them or captured them. His complaint was not that, but
that the Defendant had done that maliciously to injure him not in the
exercise of any right, but with a view to disturbing him, the Plaintiff,

in reaping the benefit of his decoy: and the question was whether that
gave him a cause of action.

There is so much to say, and I am anxious to get over the ground,
that I will read only enough to bring out that point.

Action upon the case. Plaintiff declares that ho was, on the 8th of November in
the second year of the Queen, lawfnlly possessed of a close of land and a decoy upon
it, to which wild fowl used to resort; and the Plaintiff had at his own costs and
charges prepared and procured divers decoy-ducks, nets, machines, and other
engines for the decoying and taking of the wild fowl, and enjoyed the benefit in
taking them. The defendant, knowing which and intending to damnify the Plaintiff

in his vivary, and to fright and drive away the wildfowl used to resort thither, and
deprive him of his profit, did, on the 8th of November, resort to the head of the
said pond and vivary and did dischjirge six guns laden with gun-powder, and with
the noise and stink of the gunpowder did drive away the wildfowl then being in the
pond; and on the 11th and 12th days of November the Defendant, with design to

damnify the Plaintiff and fright away the wildfowl, did place himself with a gun
near the vivary.

And so on, and Chief Justice Holt, a Judge of great autbority, deals
with the matter thus

—

When a man nseth his art or his skill to take them to sell and dispose of for his
profit, this is his trade; and he that hinders another in his trade or livelihood is

liable to an action for so hindering him. Why otherwise are scandalous words
spoken of a man in his profession actionable^ when without his profession they are
not sof

1014 And so on

;

But therein is the difference to be taken between a liberty in which the public
hath a benefit, and that wherein the public is not concerned. The other is where a
violent or malicious act is done to a man's occupation, profession, or way of getting
a livelihood; there an action lies in all cases. But if a man doth him damage by
using the same employment; as if Mr. Hickeringill had set up another decoy on his
own ground near the Plaintifl's, and that had spoilt the custom of the Plaintiff, no
action would lie, because he had as much liberty to make and use a decoy as the
Plaintiff.

The action was simply brought against the Defendant for an act not
purporting to be done in exercise of a right of his, but maliciously done
in order to injure and damnify the Plaintiff.

Lord Hannen.—At page lic in the "Modern Report", the antithesis
is brought out very clearly.

Suppose the Defendant had shot in his own ground, if he had occasicm to shoot, it

would be one thing, but to shoot on purpose to damage the Plaintiff is another
tiling and a wrong.
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Sir Charles Kussell.—Qnite so. The appositeness is clear enongh,

because the Tribunal will see, whatever else has been said about pelagic

sealers, there is one thing that has not been said, and could not be said,

an«l that is this: that these i)e]agic sealers, largely American and
largely Canadian, were pursuing pelagic sealing maliciously intending

to injure anybody. They were pursuing what they considered to be a

right, and they were ])ursuing this mode of capture or industry in order

to earn the profit which accrued to them from its pursuit.

Now I turn to the case of Amory v. Flyn. But, why these cases have
been cited, 1 do not know. It sometimes has come into my mind that

my learned friend, with the multiplicity of aflfairs which no doubt
occupied him, turned some intelligent student into a library to copy
wholesale passages and pages which have some remote bearing on the

case.

Lord Hannen.—But some of them have a considerable bearing, and
may have been put in out of fairness as being authorities against them.

Sir Charles Russell.—Well, my Lord, I withdraw what I said.

My learned friends have been good enough to supply us with them,
and I withdraw what I said, and I ought not properly to have said it.

What is this case? It is a case in which one Amory brought an
action of trover against Flyn before the Justice for two geese: It is an
American case and is reported in 10 Johnson's Eeports.

The plaintiff proved a demand of the geese and a refusal by the defendant nnless
the plaintiff wonld first pay 25 cents for liquor furnished to two men who had caught
the geese and pledged them to the defendant for it.

The geese were of the wild kind, but were so tame as to eat out of the hand.
They had strayed away twice before, and did not return until brought back. The
plaintiff proved property in them, and that alter the geese had left his premises, the
Bon of the defendant was seen pursuing them with dogs and was informed that they
belonged to the plaintiff.

1015 In other words, they were tame geese, and that is what the
Court said.

Per curiam. The geese ought to have been considered as reclaimed so as to be the
snbject of property. Their identity was ascertained; they were tame and gentle,
and had lost the power or disposition to fly away. They had been frightened and
chased by the defendant's son, with the knowledge that they belonged to the plain-
tiff, and the case aftbrds no colour for the inference that the geese had regained
their natural liberty as wild fowl and that the property in them had ceased.

Again, on page 117 is the case of Goff v. Kilts; that is also an
American authority, reported in loth Wendell's Eeports.

The owner of hees which have been reclaimed v

mark the word '''reclaimed^— '

may bring an action of trespass against a person who cuts down a tree into wbicli
the lieos liave entered on the soil of another, destroys the bees and takes the honey.
Where bees fake up their abode in a tree, they belong to the otcner of the soil, if

tbey are unreclaimed, but if they have been reclaimed, and their owner is able to
identify his i)r<)perty, they do not belong to the »wner of the soil, but to him who
had the former possession, although ho cannot enter upon the lands of the other to
retake then» without subjecting himself to an action of trespass.

The only point on that which I should have thought was a little

doubtful, but which I think is not material here, is where he says it

belonged to the owner of the tree. I do not think myself that that
would he (juite so. It merely means, I think, they belonged to him
in the sense that he would have the right to take them.
Mr. Cauteu.—The case does not decide it.

Sir Charles Rus:;ell.—No. I am much obliged to my learned
friend ; it is really a mistake. It is the headnote by the reporter of the

^
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case, and not the Judp^ment. I liave tlie reports here, and they are at

the service of any Members of the Tribunal who desire to look at them.

Then it proceeds.

Error from the Madison Common Pleas. Kilts sued Goff in a justice's conrt in

trespass for taking and destroying a swarm of bees, and the lioney made by them.

The swarm left the hive of the plaintift', flew oif and went into a tree on the lands of

the Lenox Iron Company. The plaintiff kept the bees in sight, followed them, and
marked the tree into which they entered.

This was obviously a swarm which the Plaintiff had hived; he was
able to identify them ; he keeps them in sight, follows them, and marks
the tree into which they enter.

Two months afterwards the tree was cut down, the bees killed, and the honey
found in the tree taken by the defendant and others. The plaintiff recovered judg-
ment, which was affirmed by the Madison Common Pleas. The defendant sued out
a writ of error.

By the Court, Nelson, J. : Animals feroe natura, when reclaimed by the art and
power of man

—

That is the true doctrine of reclamation

:

are the subject of a qualified property; if they return to their natural liberty and
wildness, without the animus revertendi, it ceases. During the existence of the qnali-
tied property, it is under the protection of the law the same as any other property,
and every invasion of it is redressed in the same manner. Bees a^eferce naturce, but

when hived and reclaimed, a person may have a qualified property in them by
1016 the law of nature, as well as the civil law. Occupation, that is hiving or

inclosing them, gives property in them. They are now a common species of
property, and an article of trade, and thn wildness of their nature, by experience
and practice, has become essentially subjected to the art and power of man. An
unreclaimed swarm, like all other wild animals, belongs to the first occupant—in

other words, to the person who first hives them; but if the swarm fly from the hive
of another, his qualified property continues so long as he can keep them in sight, and
possesses the power to pursue them.

That is all I think that I need read of that case.

Now, the case of Blades v. Riggs is on page 119 ; and I have the report
of that case here also. It was decided by the House of Lords in 1865.

You will find it leported in the 11th "House of Lords' Cases", at page
621. The sole question in the case was this;—Was the property in cer-

tain rabbits killed by a trespasser on the land of another person, in the
man who killed, them or were the dead rabbits the property of the man
on whose land they were killed? And 1 yesterday stated, subject to

being corrected by the Marquis Yenosta if I am wrong, that, according
to the Roman Law, the actual taker, though a trespasser, would have
the right of property; wherein the American and the English Law differ

from the Eoman Law. The sole question, therefore, in the case was, to

which of two persons did the property belong? The rabbits were shot,

and the question was, to whom they belonged ?

Now, Lord Chancellor Westbury, at page 631, thus states the law.

My Lords, when it is said by writers on the common law of England that there is

a qualified or special right of property in game, that is in animals /erw natura which
are fit for the food of man. whilst they continue in their wild state, I apprehend that
the word "property" can mean no more than the exclusive right to catch, kill and
appropriate such animals, which is sometimes called by the law a reduction of them
into possession. This right is said, in law, to exist raiione soli or ratione privilegii,

for I omit the two other heads of property in game which are stated by Lord Coke,
namely propter induatriam and ratione impotentiai, for these grounds apply to animals
which are not in the proper sense ferce naturce. Property ratione soli is the common
law right which every owner of land has to kill and take all such animals /era? natura
as may from time to time be found on his land, and as soon as this right is exercised
the animal so killed or caught becomes the absolute property of the owner of the
BoiL . .
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Then further on he continues:

Tlie (incstion in tho present case is whether game found, killed, and taken npon

mv land, by a trespasser becomes my property as much as if it had been killed and

taken bv nivsclf. or my servant by'my authority. Upon principle there cannot, I

conceive, be" much ditliculty. If property in game be made absolute by reduction

into possession, such reduction must not be a wrongful act, for it would be unreason-

able to hold that the act of the trespasser, that is of a wrongdoer, should divtst the

owner of the soil of his qualitied property in the game, and give the wrongdoer an
absolute right of property to the exclnsion of the rightful owner.

lint in game, when killed and taken, there is absolute property in some one, and,

therefore, the property in game found and taken by a trespasser on the land of A.

must vest either in A. or the trespasser ; and, if it be unreasonable to hold that the

l)roperty vests in the trespasser or wrongdoer, it must of necessity be vested in A.,

the owner of the soil.

1017 Then he proceeds to the conclusion that it vested in the owner
of tlie soil.

In tliis connection an erroneous reference I think is made by mj'

learned friends in note in their printed Arounient attributing I think to

Lord Chelmsford what in point of fact I think Lord Chelmsford did not
say. The note is on page 54.

Lord Chancellor Chelmsford made the proposition that every thing must be owned
by some one, the ground of his decision in the House of Lords in the case of Blades
r. Uigga.

I think that will not be found to be quite correct.

Mr. Carter.—I should say it was entirely correct from what you
have read.

Sir Chakles Russell.—I have not yet read Lord Chelmsford.
Lord Hannen.—He uses a phrase which Mr. Carter thinks is equiv-

alent.

Sir Charles Russell.—I quite agree, applied to the particular case
it is the equivalent of it, aiul it is quite right, but the statement is

attributed to Lord Chelmsford.
Lord Hannen.—It is not a general proposition; it is with regard to

the facts of the particular case.

Sir Charles Russell.—Quite so, it is not worth dwelling upon.
The general proposition that everything must be owned by somebody
is attributed to Lord Chelmsford.
Lord Hannen.—I have opposite to my note on that "page 119";

there may be something there.
Sir Richard Webster.—That is where it is noted in the Appendix

later on.

Sir Charles Russell.—Yes that is the page I have now got to in
the Argument. It is not worth dwelling upon. The Judges agree in
saying the rabbits wiiich were killtnl were wild: they were killed by a
trespasser on the land of A, and the question was whoseis the property!
And contrary to the Ivonian law they arrived at the conclusion that the
property was not the trespasser's, but that <»f the man on whose land
it was killed.

The President.—Before you leave that subject, will you allow me to
put a question relating to one of the earlier cases because I should like
to know your exi)lanation.

Sir Charles Kusskll.—On what ])age is it?
The President.—It is about the white swans on page 114. There

is this, that property vested in the King by reason of his prerogative
because

—

rolatilia (qittr sunt /era- natiirtr) alia stiut regalia, alia communia.

Well of course ijjstead of " rokitilia " you might use a7iimalia in gen-
eral. Would you consider that, in the case of the white swans, this
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property vindicated by the King of England would go beyond tlie

limits of the jurisdictional i)ower of the King of England—would
1018 you consider that as a right of a'isolute property, which might

be vindicated even abroad out of the limits of the realm?
Sir Chakles Russell.—I should like to consider that, JJaron, if

you think it important; but I should have thought not.

The President.—Yes I should like to have some explanation of it.

If you like to think of it by to-morrow please do so.

Senator Moegan.—Uo you mean, Mr. President, going outside the
realm!
The President.—Yes, with reference to the question you put before.

Senator Morgan.—If the Government has the right by its munici[)al

laws to appropriate to itself all ])roperty that does not belong to any-
body else it does not necessarily follow that that right must be recog-
nized by other nations.

The President.—Well, Sir Charles, perhaps you will be kind enough
to think of it.

Sir Charles Russell.—Yes, I should say, as regards the nationals
of the particular country, that the legislative power might decree any-
thing it pleased as regards property in white swans or anything else

wherever that property was, in any part of the world, as regards sub-
jects or nationals; but so far as legislation could affect anything outside
the territory, so far as foreigners are concerned, 1 should have supposed
it could not aflect them outside the realm.
Senator Morgan.—The question, to my mind, arose more particu-

larly in respect to that part of the three propositions submitted in

Article I of the Treaty, relating to the right of pelagic hunting, as we
call it, the right of taking seals. It includes and makes it incumbent
upon the Arbitrators to decide as to the rights of the citizens and sub-
jects of both countries, not one but both. Well, it is a material fact that
the United States have asserted and acquired property by their munic-
ipal laws in the fur-seals within their recognized jurisdiction. When
the seals are beyond that jurisdiction, then the Tribunal has to decide
whether the citizens of the United States have the right to take tiiose

seals although they are appropriated to the Government of the United
States, and their taking within the jurisdictional limits of the United
States is prohibited under severe penalties. It is a peculiar attitude
as the case is stated here, and one that has given me some concern.

Sir Charles Russell.—May I point out, Senator, there seems to be
a fundamental error of fact in the statement yon have made, because
the United States never has, by its legislation, asserted property in
the fur seals.

Senator Morgan.—We differ as to that, you see.

Sir Charles Russell.—Well, I shall be glad to be referred to any
place where they have asserted property. They have asserted an
exclusive right of legislation in the eastern part of Behring Sea. They
have, by that legislation, claimed to exclude all persons from the

pursuit of pelagic se.aling in that area; but they have never
1019 by legislation, or by judgment in any of the Courts, affirmed

property in the fur-seal either in the United States or in any-
body else.

The President.—That is a question of fact which may be different
from the other, but I would like to know your opinion on the question
of right in the case of swans. It is not absolutely irrelevant, I think,
and 1 should like to hear your observations about it.

Sir Charles Russell.—Certainly, Sir.
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I will only trouble the Tribunal by reading one more passage from

the judgment of Jiord Chelmsford, on page 038 of the Keport.

With respect to wild and unreclaimed animals, tlierefore, tliere can be no doubt
that no proj)erty exists in them so long as they remain in the state of nature. It is

also e<inall.v certain that when killed, or reclaimed by the owner of the land on which
they are ftlnnd, or by his authority, they become at once his property, absolutely

when they are killed, and iu a qualilied manner when they are reclaimed!

That is to say. when they are reclaimed the property is qualified and
not absolute. If they escape again, the property is gone.

The next (;ase is the very long case of Morgan and the executors of

Lord Abergavenny against the Earl of Abergavenny. I have here the

report of that case in full as it is reported iu the 8th Common Bench
Kei)orts at page 7G8.

This case of Lord Abergavenny covers a good many pages in the
printed Argument ; but the point may be stated very briefly. The short

point was this : If certain deer were wild and unreclaimed, they did not
pass to the personal representatives of the late owner. If they were
reclaimed so as to be in the category of domesticated animals, they did
pass to the representative of the late owner. That is the short point.

I will read first of all what the jury found. The facts are stated in vari-

ous ways:
These deer were fed. They were described as to tbeir habits as

being to a large extent at least tame, some shy and timid. The report
continues:

That they very rarely escaped out of the boundaries; that they were attended by
keei>ers, and were fed in the winter with hay, beans and other food ; that a few years
back a quantity of deer had been brought from some other place and turned into
Eridge Park; that the does were watched, and the fawns, as they dropped, were con-
stantly marked, bo that their age at a future time might be ascertained: that, at
certain times, a number of deer were selected from the herd, caught with the assist-

ance of dogs, and were put into certain parts of the park, which were then inclosed
from the reat, of sufficient extent to depasture and give exercise to the selected deer,
which were fattened and killed, either for consumption, or for sale to venison dealers;
that the deer were usually killed by being shot; that there was a regular establish-
ment of slaughter houses, for preparing and dressing them for use.

Those are all the facts I need trouble you with.
The jury found that the place was an ancient park with all the inci-

dents of a legal park : Secondly, that the boundaries of the ancient
park could be ascertained. They expressed a wish to abstain from find-

ing for either plaintiffs or defendant; but upon being required to
1020 do so, they found a verdict for the plaintiffs, and stated that the

animals had been originally wild, but had been reclaimed. There-
fore the jury found that they were reclaimed animals—originally in the
class of wild animals, but reclaimed.
Then the rule came on for argument. I read now from the judgment.
The Pbesidknt.—Does it appear that those deer were selected and

shut uj) to be fattened f

Sir CHAitLEs Russell.—Oh no ; the question arose as to all the deer,
some of whom were shut up and fattened. The report continues:

The rnle came on to be argued in Easter term, 1848; and it appeared, upon thedis-
cnbsion, that the objection that no sufficient verdict had been found by the jury,
had been urged upon a misapprehensiou of what the jury had said.

The judgment of the court was delivered by Mr. Justice Maule, the
argument imving been heard before Chief Justice Wilde, Mr. Justice
Coltman, aiul Mr. .lusticte Creswell: and the learned Judge said.

The second objection [to the suumiing up of the Judge] was that the Judge had
misdirected the jury; and it was contended, in 8uppx)rt of that objection, that the
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Judge nmst be held to have misdirected the jury in haviti": omitted to impreas snflB-

cieutly upon them the importance of the fact of the deer being kept in an ancient
legal park. IJut the judge did distinctly direct the attention of the jnry to the fact

of the deer being in a legal park, if such should be their opinion of the place, as an
important ingredient in the consideration of the question whetlier the deer were
reclaimed or not, when he directed them that the question whether the deer had been
reclaimed, must be determined by a consideration, among the other matters pointed
out of the nature and dimensions of the park in which they were confined; and we
do not perceive any objectionable omission in the Judge's direction in this respect,

unless the jury ought to have been directed that such fact was conclusive to negative
the reclamation of the deer.

Then lie proceeds to deal witli the facts, and he says:

It is not contended that there was Ho evidence fit to be submitted to the jury, and
that therefore the plaintiff ought to have been nonsuited; but it is said that the
weight of the evidence was against the verdict.

He deals with that question thus:

In considering whether the evidence warranted the verdict upon tlic> issue, whether
the deer were tamed and reclaimed, the observations made l»y Lord Chief Jtistice

"W'illes in the case of Daviea v. Powell are deserving of attention. The difference in

regard to the mode and object of keeping deer in modern times, from that which
anciently prevailed, as pointed out by Lord Chief Justice Willes cannot be over-
looked. It is truly stated, that ornament and profit are the sole objects for which
deer are now ordinarily kept, whether in ancient legal parks, or in modem inclosures,

80 called; the instances being very rare in which deer in such places are kept and
used for sport; indeed, their whole management differing very little, if at all, from
that of sheep, or of any other animals kept for profit. And iu this case, the evidence
before adverted to, was, that the deer were regularly fed iu the winter ; the does with
yonng were watched; the fawns taken as soon as dropped, and marked; selections
from the herd ntade from time to time, fattened in places prepared for them, and
afterwards sold or consumed,—with no difference of circumstance than what attached,
as before stated, to animals kept for profit and food.

As to some being wild, and some tame, it is said,—individual animals, no doubt
differed, as individnals in almost every race of animals are found, under any circum-

stances, to differ in the degree of tameness that belongs to them. Of deer
1021 kept in stalls, some would be found tame and gentle, and others quite irreclaim-

able, in the sense of temper and quietness.
Upon a question whether deer are tamed and reclaimed, each case must depend

upon the particular facts of it; and, in this case, the Court think that the facts were
such as were proper to be submitted to the jury; and, as it was a qtiestion of fact
for the jury, the Court cannot perceive any suiKicient grounds to warrant it in say-
ing that the jury have come to a wrong conclasion upon the evidence.

I therefore wish to point out that all that case really shows is that?

upon certain evidence, it was submitted as a question of fact to a jury?
who are, according to the English system of jurisprudence, charged
with the determination of questions of fact, whether or not, in the cir-

cumstances of the particular case, the deer in question belonged to the
category of wild and unreclaimed deer, or belonged to the category of
tamed and reclaimed deer; whether in fact in the opinion of the jury
they were tamed and reclaimed. The jury found tliat in fact they
were tamed and reclaimed. That is the whole case.

Next we have the case of Davies v. Powell, which is reported in
Willes' Keports. It was decided in 1737, long previous to the case
last mentioned; in the middle of the last century. This was of the
same class of cases for which I must be forgiven for uttering one word
of explanation. This was also on demurrer. It is found on page 12t>

of the United States Argument:

Trespass for breaking and entering the close of the plaintiff called Cavcrsham
Park, containing 600 acres of land, etc., for treading down the grass, and for chasing,
taking and carrying away diversas /eras, videlicet, 100 bucks, 100 does and 60 fawns
of the value of £600 of the said plaintiff' incluaas et coarctataa in the said close of
the plaintiff'.
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You will see therefore thnt the plaintiff was coinplaining that these

100 bucks, does, etc. which he said were his, were inclusas et coarctatas

ill the close of the plaintiff.

Lord llANNEN.—Can you explain the use of that Latin? It was
lonjr after Latin had been used in that way.

Sir KrciiARD Webster!—As late as the middle of the last century

I think some words were still used in certain portions of the pleadings.

Lord Hannen.—^That is the explanation I had given of it, that cer-

tain phrases were used.

Sir Charles Russell.—Yes; certain words of art were used in

the Latin tongue. I think that is the explanation. But the question

here was: Whether they were distrainable for rent which the plaintiff

owed to his landlord, Lord Cadogan : and if they were the plaintiff's

proiwrty they were distrainable for rent, but if they were not the plain-

tiff's i)roperty, if they were animals fene naturae and wild, then they
were not distrainable; but he was complaining that they had been
seized to pay the rent he owed, and he described them as his own bucks
and his own fawns, as inclusas et coarctatas in his close.

This is again raised on demurrer. That is to say the plaintiff having
made this complaint, the defendant pleads, ''I seized them for

1022 rent. Admitting all your facts, I seized them for rent"; where-
upon a demurrer to that defence. If you will turn to page 127,

the matter explains itself pretty well. It is the second paragraph:

To this plea the plaiutiff demurs generally, and the defendants join in demurrer.

The technical effect of that, Mr. President, is this: That the plaintiff

says: Although I tidrait that the facts you set up in the defence are
true in fact, I deny that in point of law they afford an answer to my
claim.

That is the effect of the demurrer. Then the report goes on

:

And the single question that was submitted to the judgment of the court is

•whether these deer under these circumstances, as they are set forth in the pleading,
were distrainable or not. It was insisted for the plaintiff that they were not;

(1) Because they were not ferce naturw, and no one can have absolute property in
them.

(2) Because they are not chattels, but are to be considered as hereditaments and
incident to the park.

(3) Because if not hereditaments, they were at least part of the thing demised.
(4) Their last argument was drawn ab inuHitato, because there is no instance in

which deer have been adjudged to be distrainable.

Then the argument is set out. The judgment of the Chief Justice
is given. He says:

I do admit that it is generally laid down as a rule in the old books that deer,
conies, etc., are fenr nutura; and that they are not distrainable; and a man can only
Lave a property in them ratione loci.

^^Batione locV is only another way of saying ratione soli.

And therefore in the case of swans (7 Co. 15, 16, 17, 18) and in several other books
there cited it is laid <lown as a rule that where a man brings an action for chasing
and taking away deer, hares and rabbits, etc., he shall not say siios, because he has
them only for his game and pleasure ratione pririlegii whilst thev are in his park,
warren etc. But tliiT*^ are writs in the register (fol. 102), a book of the greatest
authority, and si'veral other places in that book which show that this rule is not
always adhered to. The writ in folio 102 is quare clauaum ipsius et intravit et cuniculos
»uoa cfpit.

The reason given for the opinion in the books why they are not distrainable ia
that a man can have no valuable property in them, etc.
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Then comes the real grouud of the decision, the second paragraph at

the top of page 128

:

And that this is tiie case of the deer which are distrained in this present case is

admitted in the pleadings. The plaintiff by bring an action of trespass for them in

'some measure admits himself to have a property in them; and they are laid to be
inclumn et coarctatas in his close,

"They are laid to be", means " alleged to be"

—

which at least gave him a property ratione loci; and they are laid to be taken and
distrained there; but what follows makes it still stronger, for in the demise set forth

in the plea and on which the question depends, they are several times called the

deer of John Davies, the plaintiff.

. . . . The plaintiff therefore in this case is estopped to say either that he had
no property in them or that his property was of no value.

1023 The case is a case decided on demurrer and it is only of interest

technically. It decides nothing. It simply says

—

You as plaintiffs have alleged th<'y were your property. If they were your property,

they were distrainable. The Court therefore say it is a good plea, and it is a good
answer to your claim.

I have come to the end of all the authorities cited on the question of

property, with one exception, and that is an additional authority cited

by my learned friend Mr. Phelps at page 180 of the printed argument.
That is the only case which he adds to the authorities citied by my
friend Mr. Carter, the case of Hannam v. Mocket. This is a case of

rooks. I have got the report here for the use of my learned friends if

they desire it, or for any member of the Court; but there is quite enough
in this for me to refer to.

The facts there are these:

The declaration [that is to say the plaintiff's claim] stated that the plaintiff was
possessed of a close of laud with trees growiug thereon, to which rooks had been
used to resort and to settle and to build ni^sts and rear their young in the trees. That
is to say, they came there year after year to this same i)lace; by reason whereof
plaintiff" had been used to kill and take the rooks and the youug thereof, and great
profit and advantage had accrued to .liini, yet that the defendant wrongfully and
maliciously intending to injure the plaintiff and alarm and drive away the rooks and
cause them to forsake the trees of the plaintiff, wrongfully and injuriously caused
guns loaded with gun-powder to be discharged near the plaintiff's close, and thereby
drove away the rooks; and thereby the plaintiff was prevented from killing and
taking the young thereof.

I need not say that rook-pie is supposed to be an edible commodity;
and the shooting of young rooks sometimes anuises youthful sportsmen
at all events.

Plea not guilty.

Tlie general issue, in fact.
" Plea not guilty " means I deny what you say ; I did not do the thing.

The Case is tried; decided in a partiiular way; and then after trial,

motion in arrest of judgment : it was held that tliis action was not main-
tainable, inasmuch as rooks were a species of hivdfercB naturae, destruc-
tive in their habits, not known as an article of food, or alleged to be so,

not protected by any Act of Parliament; and the plaintiff could not
have any right in them or show any right to have them resort to his
trees. I should like to read what Mr. Justice Bayley says in giving
judgment:

A man's rights are the rights of personal security, personal liberty, and private
property. Private property is either property in possession, property in action, or
property that an individual has a 8))ecial right to acquire. The injury in this case
does not affect to be right of personal security or personal liberty, nor any property
in possession or in action; aud the question then is whether there is any injury to

1
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any property tlie plaintiff bad a special right to acquire. A man in trade has a right

in his fair chaiucs of ])ro(it and he gives up capital to obtain it. It is for the good

of the public tbat be should. But has it ever beeu held that a man has a right in the

chance of obtaining animals /era- naiurcB where he has lad no expense in inducing

them to his premises, and wbere it may be at least questionable whether they

1024 will be of any service to him, and whether indeed they will not be a nuisance

to the neighbourhood. This is not a claim propter impotentiam because they

are young, propter noh(m because they are on the plaintiffs land, or propter induatriam

because plaintilf has brought them to the place or reclaimed them, but propter usum

et consuitiidinem of the birds.

In other words, the migratory habits, the animus revertendi, of the

birds.

They of their own choice and without any expenditure or trouble on his part have

a predilection for his trees and are disposed to resort to them.

The seals have a predilection for the Pribilof Islands aud have a right

to resort to them.

Kut has he a legal right to insist that they shall be permitted to do sol Allow the

right as to these birds and how can it bo denied as to all others.

Then he proceeds to point out the distinction in a claim of this kind
between birds that are htted for food and birds that are not fitted for

food. He says

:

It is not alleged in this declaration that these rooks were not fit for food; but we
know in fact that they are not generally so used, etc.

Then follows a passage which is omitted in the Argument, but which
is not unimportant. It follows after the word " established ". He says

:

So far from being protected by law they have been looked upon by the Legislature
as destructive in their nature aud as nuisances to the neighbourhood where they are.

Then follows the passage which is omitted.

It has been said that a man may acquire rights over other animals sirailis naturas
as affording him diversion, such as rabbits in a wairen, doves in a dove-cote. But
first it is to be observed that rabbits and pigeons are not only subjects of diversion
but constitute an article of food. In the second Inst. 199, it is said that the common
law gave no way to matters of pleasure (wherein most meu do exceed) for that they
brought no profit to the commonwealth; and therefore it is not lawful for any man
to erect a park, cbace, or warren, without a license under the great seal of the
King. . . And even with respect to animals ferw natural, though they may be fit for
fooil, such as rabbits, a man has no right of property in them.

Then he goes on to explain, in the way so many other authorities
have done, what are the rights in respect to animals /er«B naturce, ratione
soli. etc.

I have exhausted the authorities, I have considered every authority
that has been cited by my learned friend on this point; and I am not
justilied in doing more than submitting to the Tribunal at this stage of
the argument that there is not one of them which is not in favor of the
propositions for which we are contending, the non-existence of property
in the particular animal with which we are dealing in this case.
The Tribunal here adjourned for a short time.
The President.—Sir Charles, we are ready to hear you.
Sir Charles Russell.—My friend Mr. Phelps has courteously inti-

mated to me that his impression is that in that case of Goff v. EilU
(which is at page 117 ot the printed Argument of the United States),

the learned Judge did atlirm the proposition that when bees take
1025 up their abode in a tree they belong to the owner of the soil,

if they are uureclainu'd. I resi)ectfully differ from my friend.
What I first read is the liead note of the case—not the reported words
of the Judge. The head note ends with the word "trespass"; but if.
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Mr. President, you will turn to page 118 of the printed Argument
(which i8 the only foundation for that note in the judgment), I think it

will be seen that it does not rightly construe what the learned Judge
said. It is the sentence beginning:

It is said the owner of the soil iseutitled to the tree and all within it. This may be
true, so far as respects ou unreclaimed Bwarni. While it remains there in that con-
dition, it may like birds or other game, (game laws out of the question) belong
to the owner or occnpant of the forest ratione soli. According to the law of nature,
where prior occupancy alone gave right, the individual who first hived the swarm
would be entitled to the property in it; but since the institution of civil society, and
the regulation of the right of property by its positive laws, the forest as well as the
cultivated field, belong exclusively to the owner, who has acquired a title to it under
those laws. The natural right to the enjoyment of the sport of hunting and fowling,
wherever animals feiie naturw could be found, has given way, in the progress of
society, to the establishment of rights of property better defined and of a more
durable character. Hence no one has a right to invade the enclosure of another for

this purpose. He would be a trespa-sser; aud, as such, liable for the game taken.
An exception may exist in the case of noxious animals, destructive in their nature.
Mr. Justice Blackstone says :—If a man starts game in another's private grounds, and
kills it there, the property belongs to him in whose ground it is killed, because it

was started there, the property arising rai/ojje «o/t. (2. Black Com., 419.) But if

animals /era; «af«r(B that have heen reclaimed, and a qualified property obtained in
them, escape into the private grounds of another in a way that does not restore them
to their natural condition, a diftercnt rule obviouslj' applies. They are then not
exposed to become the property of the first occupant. The right of the owner con-
tiuiits

—

and so on.

1 submit it is clear that the learned Judge there is referring to the
argument in the course of the case, in which he says.

It is said the owner of the soil is entitled to the tree aud all within it. This may be
true.

—

He is treating it as a point made in argument; but he goes on to show,
in the very next words, that lie is tliere referring not to the question
of property strictly so called, but to the right of the owner ratione soli,

that exclusive right to take, aud there being no property without taking.
As my friend was good enough to call my attention to it, I thought it

right to make that observation.

Now, I have exhausted all the authorities cited by my learned friends
in the course of their written Argument, and there were none others
referred to in the course of the oral argument; but my friend Mr. Carter
has been good enough to furnish us with a small volume,—I do not know
whether the members of the Tribunal have had it or not,—it is entitled,
" Citations from the Writings of Jurists and Economists illustrating

and supporting certain propositions maintained in the Argument of the
United States upon the subject of property". Well, 1 wish to pay

every tribute to the erudition and labour of my friend; but when
1026 I cite the propositions in respect to which these authorities are

collected together, unless I am invited to do it by the Coui't, I
certainly do not intend to pursue the enquiry further.

Ifow, the propositions are these.

First. That the earth and all its bounties were originally bestowed upon mankind
in common.
Skcond. That the institution of property, and especially of private property exists

only for the satisfaction of the great social necessities dt' mankind.
That such necessities may be generally described as two-fold

:

1. The preservation of peace and order.

2. The preservation of the gifts of nature, and the making of them more productive,

tn order to support the increasing population of the earth which the advance of civil-

ization necjessarily involves.
Third. That the institution of property is governed by the social necessities which

it is designed to satisfy ; and will be extended to every subject to which those neces-
sities require its extension.
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Fot'RTH. That The extent of the dominion which is allowed by the institutiou of

property, cither to nations or to individuals, is always limited by the social duties

which invariably accompany it.

1. It is the use only which is given.

2. Thev ninst be so used as to carry out the purpose of the original gift for the

benefit oV all mankind. What is not needed for the use of the nation or individual

owning the gift must be otVered on reasonable terms to the rest of mankind.

3. Nothing must be wantonly or needlessly destroyed.

Fifth. Wherever a useful thing is not furnished by nature in quantities suflScieut

to satisfv the desires of <tU, and will be exhausted unless it may be preserved by
making "it the subject of property, it must be made the subject of property.

I really do, with the "Teatest deference to my friend, and not, I hope,

usinjrmore vehemence of language, or pointedness of language than the

occasion requires, say that this is an invitation to us very far afield from

the question that jwi have to decide. You are not here framing laws;

you are not here judges of ethics or of morals; you are here to declare

what the law is; and you are not even to trouble to enquire into the

foundation upon which the law rests, but you are to declare it as you
believe it to be.

Xow I have to supplement these authorities by certain authorities

referred to in our Argument and Counter-Case. In the
Additional au- British Couutcr-Case, page 82, a number of authorities

G^t^Briuin.
"^ arc cited, with which I do not intend to trouble you; but

there is, on page 83, one authority I should like to cite

because it is an American authority—the opinion of a writer of dis-

tinction—1 mean Chancellor Kent. On page 83 there will be seen a
citation from the Boston edition, the 9th edition of his Commentaries,
page 1858, vol. II, p. 432:

Animals /ertc naturte, so long as they are reclaimed by the art and power of man,
are also the subject of a qualified property ; but when they are abandoned, or escape,
and return to their natural liberty and ferocity, without the animiis retertendi, the
property in them ceases. While this qualified property continues, it is as much
under protection of law as any oth,er property, and every invasion of it is redressed
in the same manner.

The difficulty in ascertaining with precision the application of the law arises
1027 from the want of some certain determinate standard or mle, by wliichto deter-

mine when an animal \sfer(e vel domifw nafurce.

If an animal belongs to the class of tame animals, as, for instance, to the class of
horses, sheep, or cattle, he is then clearly a subject of absolute property; but if he-
belougs to the class of animals which are wild hj nature, and owe all their tempo-
rary ilocility to the dicipliue of man, such as deer, fish, and several kinds of fowl,
then the animal is the subject of qualified property, and which continues so long
only as the tauieness and dominion remain.

Then at the bottom of that page in our Counter-Case, the argument
which is at the basis of our case on property is suggested, thus:

It would seem useless to multiply authorities, as there is no suggestion tlirough-
ont the United .States Case that, even in their own law, the rule is not laid down by
Kent.

'

Then there follows a statement which I think is not immaterial,
especially in view of some observations made by Senator Morgan, but
which 1 merely intend to refer to and not to dwell upon: it is pointed
out that the efiect of the law of the United States, beginning with the
law of 3nl March 1809, \)y which the Islands of St. Paul and St. George
were declared to be a special reservation for Government, is not an
affirmation of any projierty in the fur seals; and it is further pointed
out, on page 84, that when the lessees assumed that position from the
United States, all that was given to them by their lease was "the
exclusive right to engage in the business of taking fur-seals on the
Islands of St. Paul and St. George in the territory of Alaska." I do
not, however, in this couuectiou pursue this subject.
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Now some further authorities are referred to, in the printed Argu-
ment of Great Britain ; but inasmuch as all the authorities have been
discussed by me at length, I do not think it necessary to do more than
ask the Tribunal to bear in mind that there is that reference to further

authorities at that place, and that there will be found what we submit
is an accurate statement of the law, both as to that prevailing in the
United States and that prevailing in Great Britain.

On page 31 of the English Argument you will find this:

The common law in force both in America and England as to aniii!alB/er«P naiuroe

is identical.

This law recognizes no property in animals feras naturcB until possession. Prop-
erty, while the animals are alive, remains only so long as this possession lasts ; when
this possession is lost the property is lost. The law considers that they are then wild
animals at large, and that the rights of capture revert to all alike.

The owner of land has what is sometimes called a qnalitied property in wild ani-

mals on the land, but this is no more than the exclusive right to take possession
while they are there, and when they leave the land that exclusive right is gone.

There is one other American authority to be cited. I have already
referred to him, but for another purpose—I mean Professor Angell— (I

refer now to page 95 of the first volume of the Appendix to the
1028 Case of Great Britain).—In his article in the "Forum", he states

the argument of the United States as plausibly as it can be put.

He says

:

It may be argued that, since most of the seals which are taken by the British breed
on our soil in the Pribylof Islands, we have an exclusive claim to them in the sea,

or at any rate a right to protect them there from extinction. But some of them
breed on Copper Island and Behring Island, both of which belong to Russia. How
is it possible to maintain any claim to ownership in seals on the higli seas under any
principle of law applicable to wild animals? We can acquire no property rights in
animals ferae naturae from their birth on our soil, except for the time that we hold
them in our possession. A claim by Canada to the wild ducks hatched in her terri-

tory, after the birds have passed her boundary, would seem to be just as valid as
ours to seals in the open sea.

Then a little lower down he says

:

On the whole, we find no good ground on which we can claim as a right the exclu-
sion of foreigners from the open waters of Behring Sea for the purpose of protecting
the seals.

Now I intend to supplement the authorities already referred to by
only one or two more. I refer to the case of Gillett v. Mason^ which is

a United States case, decided in 1810, and reported in the 7th Volume
of Johnson's Reports. It is on the question of bees. I cite it merely
to shew that the law of the United States, as regards bees, is the same
as the law of Great Britain ; and, indeed, that the judgment was based
upon the citation, to which reference has already been made, from
Blackstone.
Now the head note in that case is this

:

Bees are fercp, naturae; and until hived and reclaimed, no property can be acquired
in them. Finding a tree on the land of another, containing a swarm of bees, and
marking the tree with the initials of the finder's name, is not reclaiming the bees,
nor does it vest in the finder any exclusive right of property in them ; nor can the
finder maintain trespass against a person for cutting down the tree and carrying
away the bees.

In giving his judgment the learned Judge cites the opinion of Black-
stone (2 Commentaries p. 392), and of Justinian, as the justification

iRp the legal view that he takes as to property in bees.
** Then, again, as regards rabbits, I refer to the case known as Boul-
lion's Cme, which is in the 5th volume of Coke's Reports, page 512

:

Between Boulston and Hardy it was adjudged in the Common Pleas that if a man
makes coney-boroughs in his own land, which increase in so great number that they

B S, PT XIH 17
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destroy his neighbour's land next adjoining, his neighbours cannot have an action

OD the case against him who makes the said coney-boroughs; for so soon as the

coneys come on his neighbour's land he may kill them, for they are /era? natiirw, and

he who makes the couey-boronghs has no property in them, and he shall not be

punished for the damage which the coneys do in which he has no property, and
which the other may lawfully kill.

In Other words, if lie bad the property in them, and kept them on his

land, he would be responsible for the damage that they did; but being

no man's property—being the property of the first man who kills them

—

and the owner having the exclusive right to kill them while on his land

and no more, he is not liable for the damage that they did.

1029 The last case I intend to cite is an interesting case, which per-

haps, in this very dreary and dry subject is something to say for

it. It is the case of Ibbotson v. Peal; which is reported in the 34th

volume of the Law Journal Eeports, Kew Series, page 118. It was
decided m 1865. The action was a very curious one : the facts are these.

There were two adjoining owners. One was the Duke of Kutland, who
had upon his land grouse preserves, which he took great pains (to use
an expression used by my friends in their argument), to "cherish".
Adjoining him, was a neighbour who was not unwilling to get some
benefit from the fact of his contiguity to these same preserves, and who
had resorted to the most unsportsmanlike and unneighbourly means of

enticing the birds to leave the Duke of Eutland's preserves and come
upon his ground; and he had done that by seeking to decoy them by
putting down food in particular places contiguous to the Duke's pre-

serves, with the result that he did induce a considerable number of the
grouse to come to him.
Thereupon the gamekeeper of the Duke, not to be out-done, thought he

would endeavour to deprive the unneighbourly neighbour of the advan-
tage, and lie proceeded to fire off, in the neighbourhood where this prov-
ender was put as an inducement to the grouse, guns, rockets, fireworks,

and things of that kind to drive them away from the lands to which
they had been so enticed, and back again to their usual ground on the
Duke's preserves. -

Thereupon the neighbour brought an action against the Duke's repre-
sentative for injuring him by these means. The Duke in answer said,
" As to so much of the plaintiffs case as alleges "—so and so

—

the defendant says that before the time of the committing of the said supposed
grievances in the first count mentioned, his Grace the Duke of Rutland was seised
in fee of certain land abutting on and next adjoining the land of the plaintiff in the
first count mentioned, and was entitled to the exclusive right of shooting, killing
and taking grouse on his land; and the said Duke, before the committing of the said
supposed grievances, had gone to great expense in getting up and preserving great
numbers of grouse on his lands, as the plaintiff well knew; and the defendant says
that just before the committing of the said supposed grievances tbe plaintiff fraudu-
lently and wrongfully, and with intent to lure and entice the said grouse away from
the said lan<l» of the said Duke on to the lands of the plaintiff and to obtain for
himself the benefit of the expense so incurred by the said Duke as aforesaid, laid
and phiced on the land of the plaintiff near to the'lands of the said Duke, quantities
of corn and other substances on which grouse feed, and thereby then lured and
enticed the said grouse.

Thereupon he goes on to say that all he did by his fire-works was to
get them away from the spot to which they had been enticed. The
question was, Did an action lie? Ueld that an action, even in that case,
lay against him. The Duke hatl no property in the grouse. They were
only his so long as they were on his land, and he had the right to take
them while on his land, and no more than a right to take them when
they were on his land. And Lord Bramwell who interposed in the
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1030 beginning of the argument of the case, illustrates his view of

the matter by saying.

In Chasemore v. Richards the plaintiff was possessed, of a sprinc^ unrlerground
which supplied his well. The defendant dug a well ou his land, and the plaintiff's

spring in consequence dried up. Tlie only remedy the plaintiff had was to dig his

well deeper and so retain the water if he could.

So, says Lord Braniwell, in the present case the remedy of the Duke
is to offer greater attractions to the grouse, and induce them to come in

that way, and because the plaintiff has done an unneighborly thing, he
has got no right to frighten them away.
He says:

What is the reason givent The reason ^iven is this: That the game which the
defendant frightened away was game wliuh the plaintiff wholly or partially got
from off the Duke of Rutland's land,—say the Defendant's land—the Duke having
attracted it there l>y providing food for it, or taking care of it, and then the plaintiff

improper]}' attempte(l to get it on his laud by putting down some grain on his land.
Then, in order that tlie plaintiff may not shoot the game which the Plaintiff had so
attracted and in order that the plaintiff may have no inducement to go on withsnch
conduct—for that is the only meaning of preventing him from alluring the grouse
aforesaid,—in order that he should be without inducement for such acts as that, the
defendant did the thing complained of. 1» appears to me clearly that the plea is

bad, because I see nothing in point of law, to prevent the plaintiff from doing that
which the plea alleges he has done. If the plaintiff has done no wrong, how can
there be a jiistitication of the defendant's act. No one can pretend for a moment
that any action would lie at the suit of the Duke against the plaintiff. The truth
is this: without saj ing anything as to the propriety of such conduct as this between
gentlemen and neighbours, the true remedy, I take it, where a person knows game
is attracted away from his laud, is to offer them stronger inducements to remain.

Kow I have said that we have exhaustinglyand exhaustively stated the
municipal law of these two great communities, but I have yet to trouble
the Tribunal with the law of another great community. French law as to

I mean the law of France; and at some trouble, and with '^^^ animau.

some pains, we have endeavored to inform ourselves about this law;
and it will be found that, with very slight exceptions, it is essentially

the same in principle as that of the United States of America and of
Great Britain.

I am glad to know that there is, in the President of this Tribunal, one
who can check or correct, if any error be committed, our statement of

. the French law. I find as the result of this enquiry that there are
recognized three main divisions of living animals; wild animals: FerUj
who live in a state of natural freedom, or as the civilian expresses it in
laxitate naturali, I find that there are domestic animals, Mansuetaj and
the third class is the half-tame or reclaimed animals, Mansuefacta^ which
is an intermediate class between the other two. But I find also that
the existence of that third class is not admitted universally by text
writers; but it is to be added that the existence of that class is a mat-
ter of small importance, for these animals are regarded by the law in

the light of domestic animals when they are on the land, that is

1031 to say, the right to take them is recognized when they are ou the
land; and treated as wild, or no man's property, when they are

off the land.
Senator Morgan.—Does the Government of France assert a title in

any wild animals for any purpose?
Sir Charles Kussell.—I am not aware, except on the same lines I

have been endeavouring to explain ; but I would respectfully refer to
the President as a much more reliable authority.
Now as regards domestic animals, or the animals which belong to the

first class, they are dealt with by various articles of the Codej and I
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do not think I need trouble the Tribunal at all to refer to that. As
regards wild animals, I will give a definite reference to authorities. A
wild animal in a natural state of freedom belongs to no one. It is ren

nullius; the method of acquiring a right of property over it is by taking

possession ; and the reference to that is Aubry and Eau, Droit Civil,

Vol. 2, paragraph 201.

The President.—That is the acknowledged principle of our French

law.
Sir Charles Bussell.—Yes. The things which are recognized by

French law as res 7niUit<s include these categories: Things which can

never be the private i)roperty of any one: Things such as air, light, the

high sea, and so on: Things which do not actually belong to anyone,

but which, by their nature, become the object of a personal appropria-

tion by possession. Such are wild animals, the fish of the sea, and so

forth. As regards the products of the sea, such as amber, coral, and so

on, a distinction might be made, which is a distinction made in Italian

law also: If the things are taken from the bottom of the sea or caught
upon the waves, they are the property of the first taker. If, on the other

hand, they are sim])ly found on the sands, a part belongs to the finder

and a part to the State. And the authority for that is Busson, " Des
fitablissements de Peche", page 17.

The President.—The State is the legal owner of the shore, but a
part of the find belongs to the finder as a general rule. The shore of

the sea is considered as belonging to the State as it would to any pri-

vate man.
Sir Charles Russell.—Quite so, but as to the sea, everyone has

an equal right to gather the riches which it contains, for these riches,

up to the time of their being taken possession of by the individual are
common to all ; for which the authority is also Busson, " Des Etablisse-

nients de Peche". Then I need not refer to an account which is inter-

esting, but not directly ad rem, as to restrictions which in former times
existed upon the pursuit of hunting and the way in which those rights
were exercised.

The President.—Perhaps you would kindly give us the authorities
about it.

Sir Charles Russell.—Certainly I will read the whole authority.
Hunting, says in effect the Court of Cassation, includes the whole
series of operations which begin with the search for any wild animal
for the purpose of ultimately eflecting its capture. Hunting being the

means of capturing and appropriating to oneself wild animals,
1032 it follows that hunting is only the exercise of a natural right.

Nevertheless this natural right has been for a long time appro-
priated in France by the feudal law to the profit of the Sovereign.

It was considered as a royal right. The Xobles alone had the power
to hunt, but they did not exercise it even on their own lands except by
royal license.

Then a reference is made to the royal Ordinance of Louis XIV in
which Articles XIV and XXVIII are as follows:

We permit all Lords, Gentlemen, and Nobles to hunt in noble fashion with dogs
and birds in their forests, thickets, warrens, and plains, provided that they keep a
leaj^ue distance from onr plesaunces for buck and Mtes noires to a distaiice of 3
leagues.

Then Article XXVIII is:

We prohibit Merchants, Artizans, Commoners, and Inhabitants of towns, bor-
oughs, parishes, villages, hamlets, peasants and yeomen of whatever condition and
quality they may be, not possessing fiefs, lonlships, and haute justice from hnnting in
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any place, condition or manner, or any fnrred or feathered game whatever under

fienalty of lOOi tine for the first time, double for the second, and for the third, to be
iable to three hours in the pillory of their place of residence on market day, and
banished lor three years from the jurisdiction of the mailriae, unless for some cause
the judges can remit or diminish the penalty to prohibition.

The President.—The right of hunting was considered a regal right,

and the Lords had it by tenure only as a derivative right.

Sir Charles Kussell.—Yes, as a seiguorial right.

The President.—As a seignorial rightj and that was all derived

from the sovereign right.

Sir Charles Russell.—Quite so.

Senator Morgan.—If I understood it, Mr. President, you said it was
a right derived from the Sovereign, and not inherent in the individual t

The President.—It was not inherent in the individual under our
ancient law.

Sir Charles Russell.—Quite so. It was the old feudal law, in

which the King was supposed to be the source and origin, the head of
the whole society—the Lord of all that was jwssessed, who granted out
from his royal favour this, or that, or the other. That was the old
original feudal idea, undoubtedly.
The President.—It was somewhat different from the right of prop-

erty. The right of property was quite independent of any grant of

the King. Feudal right was derivative, but allodial right was not deriv-

ative—the right of hunting was considered part of the power, and it

was given in fee, just as the right of justice was given. You know that
landlords were judges, and were entrusted with the care of judging in

certain provinces and at certain times. They had the right of " mint",
and several other regal rights of that sort. The right of hunting was a
derivative right from the sovereign power. It was not quite the same

as property.
1033 Sir Charles Russell.—Then there is a reference to the

existing Police Law of 1844, which I do not think I need trouble
about. It simply says that no one shall have the right to hunt on the
property of another without the consent of the proprietor or of his
assigns. The right of hunting is thus accessory to property; but it

must not be confounded with right over the game. The right of the
chase only allows the proprietor to legally possess himself of wild
animals found on his land, and so forth.

Then Monsieur Demolombe, in commenting on the general provisions
of Book 3 of the Civil Code—this is in his "Traite des Successions",
Tolume I, sections 26 and 27—as to the different methods in which a
man acquires property, puts the question, does the hunter who kills a
head of game become the owner of it? This is our subject. The
answer is simply, the property in the animal killed in hunting belongs
to the hunter in virtue of the right of possession. This is one of the
divergences from English Law, because this is not restricted to hunt-
ing upon his own land. It agrees there with the Roman Law.

This rule is perfectly clear when the animal has been killed by the hnnter on his
own land, or on the land of another with the permission of the proprietor. But
9nght this rule to be applied in the case where the hunter has killed or taken the

iame on the land of another without the permission of the proprietor, or in spite of
is prohibition ? This is a very old question, and Cujas has maintained the negative.
iQt the contrary solution has always been generally insisted upon; and it is that

frhich follows from the Roman Laws.

So that he adopts that view.
Then he goes on

:

Pothier in otir ancient law likewise maintained it (de la Propri<?t<5 n" 24), and it

rp without any doubt the best according to our present law. The prohibition by the
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proprietor iigainst any person hunting on his land, does not really change, the natnre

of the game which is'none the less always a thiugni/Z/iM*; "prohibitio ista' as Vin-

niuB well says "conditiouem aninialis mntare non potest." The owner of the land

oaunot bring an action to recover the game since he has never been the owner of it;

all he can do is to sue for damages.

That is for the trespass. Then the Law of the 3rd of May, 1844,

which I have already referred to, contains nothing contrary to this

principle; but it does appear to provide that in the case of hunting

during the prohibited time this law deprives the hunter of the game
which he has killed or taken; and, further, in reference to killing out

of season, it is not in order to restore it to the proprietor of the land

on which it has been killed by a third person, for, as we have seen, the

law gives it on the contrary to charitable societies.

Senator Morgan.—Confiscates it.

Sir Charles Russell.—Yes, if it can be called confiscation.

Senator Morgan.—That is because it is killed in violation of law.

Sir Charles Russell.—Then the next passage which is instructive

is from the book by M. Villequez, doyen de la Faculte de Droit de
Dijon, " Droit du chasseur."

1034 Game at large which is not confined in an inclosed area from which it can-
not escape, belongs to no one, no more to the proprietor of the land on which it

is harbouring, lying or perching or through which it is passing than to any one else.

It becomes the property of the first who takes possession of it even on ground where
he has not the right of chase or pursuit. This is a constant principle applied, with-
out dispute from the time of the Romans to our own days. It results from the very
nature of the things. Natural law and reason alone would teach it, were it not every-
where written and acknowledged. A right in fact is not intelligible except so far

as it is possible to exercise it. The exercise of the right of property consists in the
use of the thing which is subject to it. The proprietor of a held uses it when he
cultivates it, when he reaps it. or even when he walks over it. To use a hare which
is lying there he must begin by taking it, or at least by having it in his possession
in Buch a manner as to be its master and to prevent it from escaping. Up till that
time it belongs to no one, is its own master, and often will only lose its liberty with
it« life, to the profit of whoever kills it for the purpose of appropriating it by taking
possession.

The next clause is from Pothier Be la Propriety, No. 57, and from
the same author Demolombe, vol. xiii, No. 26.

The property which is established in wild animals by possession rests so clearly
on the fact of eflective possession that it is lost with that possession when the ani-
mals by escaping from us have regained their natural liberty, and have thus returned
to the "negative domain" of the human race; thus dilfering from inanimate things
and domestic animals in which we retain the property even when they are lost.

Then, upon the subject of fishing, fish of the sea and in running
waters are also, as we have said, like wild animals, res nullius. The
capture of fish is eflected by means of a series of operations covered
by the description of fishing. And then from the Ordonnance sur la
marine of 1681, 5th book, title I, article 2, and also from Pothier's Be
la Propriete, No. 51, everyone can fish in the sea without permission.
It is, in this sense, that one is accustomed to sav sea-fishing is free;
for, in other respects, it is subject to by-laws and police rules, which in
the general intt>rest, in order to i)revent the destruction of the spawn
and to encourage the reproduction of different kinds of fish, determine
the seasons and hours during which fishing is forbidden, the method,
the machines and instrnments prohibited, aiid the size of the nets-
which may be used. These rules are not binding in the oi>en sea except
on the nationals whom alone the national law can follow outside their
territory (Civil Code, article 3). They have no legal effect as regards
foreigners, except in the limits of the territorial sea.
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Then I could refer if need be, and I must refer to it in another con-

nection, though I may mention it here as it is under my eye at this

moment, to cases which are constantly occurring, where the interests of

countries separated by water or contiguous by laud are concerned:

thus boundary questions have arisen between France and England as

to fisheries, where France has seen the utility of admitting certain

limitations and certain rights claimed by Great Britain, and Great Brit-

ain, on the other hand, has seen the equity and utility of conceding to

France, and Belgium and other Powers, the same limitations,—

I

1035 must say something on this at some later period, probably at

greater length ; but all this goes to show that these Conventions

or Agreements for mutual accommodation are effecting that which
international law cannot effect, because it does not provide for it.

They are outside the domain of that law; they are dealt with upon
principles of mutual give and take and mutual convenience; and even
in these cases, 1 need not say, the Conventions so made and the legis-

lation of the respective countries intending to give effect to these Con-
ventions only bind the respective nationals, and bind no outside Powers
and the nationals of no outside Power whatever, and, therefore, it does
not fall within the scope of international law.

Ifow I will only make one further reference, and that is to say that
the law as to bees is the same as that which I have been already deal-

ing with and there is a case decided by the Cour d'Appel de Toulouse
as late as May 1876, where the principles are laid down by that Court
in strict conformity with the authorities which I have already been
citing:

When bees are in a wild state, they are res nulliua and become the property of
the first taker. If they have taken up their abode in the hives they are susceptible
of private property. The recent law of the 4th April 1889 of the Rural Code in

Article 7 indicates in what manner the property in bees ceases when the bees located
on any land abandon it.

These are the words of the law of 1889:

The proprietor of a swarm has the right to retake it, and repossess himself of it

as long as he has not given up its pursuit; otherwise the swarm belongs to the
proprietor of the ground upon which it has settled.

He has the right to take it.

Senator Morgan.—Is that a Statute?
Sir Charles Eussell.—Yes, the Eural Code of 1889.

Lord Hannen.—There have been some decisions on that.

Sir Charles Russell.—This decision could not have been on that;
but it was on a similar law. This is in 1889, and it conforms to the
previous decision of the Cour d'Appel de Toulouse, delivered in 1876.

Lord Hannen.—There is a case somewhere with reference to silk-

worms. Have you got that?
Sir Charles Russell.—No, I have not got that case. The reasons

given in the Cour d'Appel de Toulouse I might read.

Considering that according to the t«st8 furnished both by principles and by juris-
prudence, domestic animals are those which associate with man, live about him in
his house, are nourished and bred by his care; that the bees still retain, after being
taken possession of by man, their wild nature which the Roman law recognized;
that they do not live near man and under his roof, and they are separated from his
habitation by reason of the inconvenience and danger which their proximity
involves; that the bees familiarize themselves so little with man that one is obliged
to take precautions in approaching their hives and removing their honey, which the
labour of these insects has stored in cells;

Considering further that if in a certain measure the surveillance and care of the
proprietor is employed in the preservation and nourishment of the bees, that they
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rely for their subsistence in taking from shrubs and flowers near the hives, and in

carr\ lug thither the substances that they have gathered.

1036 Considering also that these essential difficulties make it impossible to class

bees in the category of domestic animals.

That is the short decisiou.

Senator Morgan.—Was that before the statute to which you

referred t

Sir Charles Kussell.—Yes I have said so. The decision was in

1876 and the Statute was passed in 1889.

Lord Hannen.—It was a codification of the principles embodied in

that decision.

Sir (3HARLES Kussell.—Yes.
There is another decision also referred to of the Cour de Limoges to

the same eflfect.

Mr. Phelps.—These have not been quoted in your previous argu-

ment, and we have had no access to them or opportunity to see them.
Sir Charles Eussell.—I do not wish to say anything that would

be at all irritating, but it is to be borne in mind that my learned friend

Mr. Carter very early before commencing his argument deplored the
loss of certain French authorities which he hoped to be able to recover
or replace, and therefore my learned friend's mind, which was no doubt
laboriously engaged in this matter, was addressed to the subject of

French authorities, and indeed it was that which suggested to us that
we should explore the same region with the result that I have put before
the Court.
The President.—It is an argument of analogy.
Sir Charles Kussell.—Yes : I claim to have shown that the laws

of France, the United States, and Great Britain, all concur; and so far

as I know, but it is not safe to generalize, the municipal law of no
country can be invoked in favour of the claim to property in the seals p*

and thus municipal law cannot be invoked in favour of this claim of
the United States to property. Now I have dealt with the general
propositions.

The President.—May I remind you with regard to what you said
as to the Kussian law, that the Russian law did not admit of res nullnis.

Sir Charles Russell.—I did say so.

The President.—Yes.
Sir Charles Russell.—I do not think that contravenes the propo-

sition I am now upon.
The President.—I merely remind you of what you have stated

—

the seal in Russia would not be res nuliius.
Sir Charles Russell.—The law would not give it to the proprietor

of the land on which it was found. If it did not belong to the pro-
prietor, it would belong to the State. I suppose that is the result of
the Russian law.
The President.—What you stated this morning was quite novel to

me, and I cannot form an opinion from a law I do not know.
Sir Charles Russell.—I have seen it somewhere stated. I know

that Russian law does form an exception to the general law of
1037 other countries in that regard, that nothing is said to be accord-

ing to the Russian law without an owner, and if there is no
private owner the State claims to be the owner. 1 thought it right to
say that, because I IkmI seen it, but the authority for it I do not recall.
The President.— It may be said that is one of the objects that are

capable of appropriation.
Sir Charles Russell.—Yes, matters which are capable of being

the subjects of proi>erty; and, as regards animals /ercp naturcBj there is
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merely that right to take them and so acquire the property, and nothing
more,—it may be so.

The President.—The fact is, we do not, either of us, know the law.

Sir Charles Eussell.—No ; 1 do not trust myself to speak posi-

tively about it.

I am not at all sure. Sir, that it would not be a more correct thing to

say of wild animals that they are res communes rather than res nullius.

That may possibly be. I merely suggest it because anybody may take
them. I should not like to pledge myself to {iny view about it.

Senator Morgan.—They are res, at any rate.

Sir Charles Eussell.—They are res, certainly.

THE APPEAL TO INTERNATIONAL LAW.

But now, Mr. President, I have yet to deal with another view of this

question, what law is to govern this Tribunal in determining this ques-
tion. I submit that I have demonstrated that municipal law does not
support this chiiin, but negatives it. I have further submitted that
title in things must take its root in municipal law, and I have sought
to illustrate that by pointing out to you what tlie case must be if,

instead of the Pribilof Islands being the national property of the United
States, they were, as they well might be, the piivate property of an
ordinary individual. I gave as an illustration yesterday the Scilly

Islands on the southwest coast of England, and many other islands
along the coast. Suppose that, in such a case, the private owner of those
islands asserts that his right of property in the seals is attacked by
pelagic sealing in the adjoining ocean.
What must be his initial step? He is complaining of an invasion of

his right of property in the fur-seals, by a neighbour, by a pelagic sealer

from the adjoining coast. He sues him in trespass j he sues him in

trover; he sues him in any form of action he chooses. The first step he
must take, the first position he must lay down clearly and distinctly, is

that according to the law of the place he has a title to the thing which
he claims, and his right to which he says has been invaded. Can there
be any difference—is there any ground conceivable for treating the
question in a different way, because the United States happen to be the

owners of the sovereignty over the Islands and have given to

1038 their lessees the right to take these seals on the Islands? Is the
question any different because the claimant here is the United

States, from what it would be if the lessees were the claimants: or if a
private person, being the owner of the Islands, was the claimant? I

say it is impossible that property should exist in one case, and not
exist in the other, or that property should be non-existent in one case
if it is not also non-existent in the other.

But then my learned friend says in effect:—Failing municipal law,
deriving no authority from municipal law for my position, yet there is

another law which gives me property, which gives me the right I claim,

and which is the law in this matter to determine the right of these
parties, and that is international law.
Let us see if my friend is well founded there. What must he do;

must he not in order to derive support from international law estab-
lish—for the onus is upon him—that international law has laid down a
rule or a principle treating fur-seals in a way different from the mode
in which municipal law regards them, as ammalsferw nattircef or in

other words, must he not support the proimsition that, while by inter-

national law, all nations on the high sea are equal and have a right to
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take from the sea what they can get from the sea, that international

law lias engrafted upon that general principle an exception which

ex<'ludes fur-seals or any similar creature from that generally admitted

right!
Surely T am right in affirming that one or both of those propositions

must be established by my learned friend. Has he made an attempt

to support either of them by reference to international law! I submit

he has not; and here again! must recur to what I think must be from

time to time, if I may say it with respect, borne ia mind by the Tribunal

as to what international law really is. I have already endeavoured to

explain that nothing can be considered international law as to which
it cannot affirmatively be shown that the consent of civilized nations

has been given; and that nothing short of an affirmative answer to the

question placuitne gentibus, applied to any proposition, will satisty the

test of what international law is. M}^ learned friend says international

law, moral law, natural law, are all i)ractically interchangeable words,
meaning the same thing. I would like to examine this briefly for a
moment or two.

It is quite true that there are some writers of distinction who refer

to natural law as the basis and source of international law, and whose
langnage would seem to show that they regarded natural law as the
same thing. Puft'endorf is the most prominent amongst these; but
such o-riters as Bynkershoek and Wolfe have an entirely different view.
Heffter, with whom I have no doubt the President is entirely familiar,

speaks of international law as founded on necessity developed by morals.
Calvo recognizes the idea of general justice as modifying for the com-

mon good the relations of States; but lie himself prefers to rest inter-

national law upon the principles defined by various Treaties, and rules,

natural and logical, to be deduced from many ingredients in

1039 many cases, carried into practice and generally recognized ; he
finally sums it up in the phrase ''la jurisprudence consacre par

la coutume."
There are two very acute criticisms upon this subject to whicb I should

like to draw the attention of the Tribunal. One is the criticism of Ben-
tham, cited, and cited with approval, by Ortolan in his " La Diplomatie
de la Mer". I am citing from the second edition of 1853. He cites a
passage from Bentham of a very incisive character, as nearly all of Ben-
tham's were, in which he is speaking of natural law, and natural right
as springing from natural law. He says:

Natural ripht is often employed in a sense opposed to law, as wlien it is said, for
example, that law cannot be opposed to natural right, the word "right" is employed
in a sense superior to law: a right is recognized which attacks law, upsets, and
annuls it. In this sense which is antagonistic to law, the word " droit " is the great-
est enemy of reason, and the most terrible destroyer of governments. We cannot
reason with fanatics armed with a natural right, which each one understands as he
pleases, applies it as it suits him, of which he will yield nothing, withdraw nothing,
which is inflexible at the same time that it is unintelligible, which is consecrated in
liis eyes like a dogma, and which he cannot discard without a cry. Instead of exam-
ining laws by their results, inst^jul of judging them to be good or bad, they consider
them with regard to their relation to this so called natural right. That is to say they
substitute for the reason of experience all the chimeras of tlieir own imagination.

Another critic, a very able and acute one, Austin, speaks to the same
effect. I am now reading from a book which has certainly had enormous
influence on the mind of England, and the value of which I think has
been almost universally recognized. I mean his " Province of Jurisdic-
tion Determined": at volume I page 222, he says:

Grotius, Puffeudorf and oilier writers on the so-called law of nations have fallen
into a similar confusion of ideas.
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What that confusion is you will find from the context.

They liave confounded positive international morality, or tbe rules whicli actually
obtain amongst civilized nations in their mutual intercourse, with their own vague
conceptions of international morality as it ought to be, with that indeterminate some-
thing which they conceived it would be if it conformed to that indeterminate
something wliich ihey called the law of nature. Prof. Von Martens of Gottingon who
died only a few years ago is actually the first of the writers on the law of nations
who has seized this distinction with a firm grasp, the first who has distinguished the
rules which ought to be received in the intercourse of nations or which would be
received if they conformed to an aasumed standard of whatever kind, from those
which are so received, endeavoured to collect from the practice of civilized communi-
ties what are the rules actually recognized and acted upon by them, and gave to these
ixiles the name of positive international law.

Now, lastly, an American author, Mr. Woolsey. This is in the original

text. This is in fact the first edition. It is the introductory chapter,
page 13 of the first edition. He says.

Thus Puifendorf commits the faults of failing to distinguish sufficiently between
natural jirsticc and the law of nations, of spinning the web of a system out of his
own brain, as if he were the legislator of the world, and of neglecting to inform
US what the world actually holds the law to be, by which nations regulate their
coiuse.

1040 But now, apart from these weighty authorities, am I not justified

in saying as to the natural law what I have already intimated in

the previous part of my argument as to the moral law, that it is only so
much of the rules of morals or the rules of the law of nature, as have
received the imprimatw of nations—evidenced by the assent of nations
expressed or im])lied—only so much as has been taken up by that
consent into the body of international law is in truth international law.

I took occasion this morning to put to my learned friends the question
argumentatively, and I now repeat it; can they refer to any controversy
between nations which has ever been settled by a reference either to

natural law direct, or to a supposed law of morals? I think they will

find it difficult to find any such case.

But now I have to meet this suggestion of ray learned friend, namely,
that although he may be wrong in saying that natural and moral law
are the same as international law, yet that although they may not j)er se

be international law unless and until consent of civilized nations has
bfeen given, yet—and I think he put this affirmatively in his argument

—

yet that you are to presume that nations have assented as part of inter-

national law to all principles of morals, and all principles to be drawn
from the law of nature, until you can show that they have dissented.

I first ask the question : Is there any authority for this statement that
any such thing is to be presumed? 1 have already pointed out that, so
far as the law of nature is concerned, it could give us no help whatever
upon the question of property: for that the true view of all law, properly
so called, municipal as well as international, is that it has substituted
rules of right and equity for claims of property which originally, accord-
ing to natural law, rested for their ultimate sanction upon force and upon
force alone.

But, let me ask again, where arewe to find these laws of nature ? What
nations have agreed upon them? Where are they codified? Where are
they to be found? "What is the book, edition and page" to which
reference has been made? No satisfactory answers can be given to these
questions.

Again, what are the rules and laws of morality? Upon what points
where they touch modern society, regarded either municii)ally or inter-

nationally, do societies of men, or do nations, agree as to them? Is it



268 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

not true to say that opinion, which is matured upon a particular point

touching morals in one nation, is in a state of flux and uncertainty in

ant.ther nation, even upon points where there is a general consensus in

reprobatiug a particular course of conduct? I gave an illustration the

other day—and what other illustration can be stronger—the slave trade;

yet it cannot be affirmed that the slave trade is yet relegated by inter-

national law to the same category as piracy, or carries with it the same
sanction. Or, again, take the illustration which the argument of my
learned friends here supplies. According to their contention, it is—and

the United States have made it, as far as municipal law can make
1041 it,—a crime against the law of nature or of morality, or of both,

to kill a female seal. Is that a rule of morality which prevails the

world over? Have nations agreed in regarding this as a crime? Has
international law or a congressof international statesmen ever suggested

that to kill a female of any species of animals, wild or domestic, aye, or

even a gravid female—very reprehensible and regrettable, it may be

—

was to be regarded as an international crime?

I have said before that there are certain great principles of morals
which have been used to test the relative value of conflicting usages or

tendencies of opinion or doctrine, to give formal ex])ressiou to growing
custom, to support fresh theories placed before the world for considera-

tion and acceptance; but no attempt can be made to directly impose
such principles upon States as a direct obligation until the consensus
of nations has first assimilated them as part of the international law.

If I am right in this—and I submit that I am—the conclusion is that

it is not a question of presuming assent to ideas of international law,

or morality, or anything else, as to which civilized nations, just as

civilized men, take different, diverging views; but that to constitute

international law, assent has to be affirmatively shown.
Finally, in this connection, I have to submit that modern interna-

tional law has long passed the stage at which an appeal to any vague
general principles can afford any safe, certain resting place or guide
at all. It is now, and it has long been, a body of derivative prin-

ciples and concrete rules, formed by the action and re-action of each
other, of custom, moral feeling, considerations of convenience. It is

only capable of modification and extension either by the slow growth
of fresh customs, under the influence of these other factors, morals and
convenience, or py general express agreement amongst nations,—mat-
ters involving new principles or new rules, or fresh, unrecognized prac-
tices. No speedy way exists of changing the concrete rules of existing
law otherwise than by the general agreement of civilized States; and
to nothing else than these concrete rules is obedience due.

I concede that these concrete rules do not cover all cases. Probably
the law never will be found to cover all possible cases; but the law is

supplemented by treaty, by agreement between particular States; and
you are in this instance, in discharge of the important functfons which
you have assumed, standing in the place of these parties, in connection
with the branch of the question which I have not yet approached.
But now you are to declare as regards the branch with which I am deal-
ing, what are the rights, legal rights, according to existing law, of the
parties, not looking beyond that law, until you come to the second
branch of the question ; then indeed you are to say for the parties what
they would have said for themselves had tliey entered into an agreement
to settle the differences existing between them.

Senator Morgan.— Is it to be determined according to existing inter-
national law, or existing municipal law, or both?
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1042 Sir Charles Russell.—I have already said that in my judg-
ment international law, as regards property and things, has

nothing to do with the questions in this case.

Lord Hannen.—That is to say, intematioual law does not speak on
the subject?

Sir Charles Russell.—It does not speak on the subject.

Senator Morgan.—The Treaty does not refer to the subject as either

municipal or international, or to any particular law, municipal or inter-

national.

Sir Charles Russell.—Quite true, sir. It speaks, however, of
rights which are to be ascertained by reference to law, as legal rights.

I have dealt with the question of municipal law. I have attemj^ted to

show that there is no such right according to municipal law. I have
also attempted to show— I hope you will think I have succeeded in
showing—that there is no such right according to international law; but
I have not exhausted that subject.

Senator Morgan.—1 have not yet heard any reference by anybody
to writings in which we are to And either the general principles or the
concrete rules by which we are to be guided in the determination of
what is the international law, or how much of it applies to this case.

Sir Charles Russell.—You will have the opportunity. Sir, before
this case is over, of being referred to them.
Senator Morgan.— 1 hope so.

Lord Hannen.—Will you allow me to put a question to yout
Sir Charles Russell.—If you please, my Lord.
Lord Hannen.—You have argued that the municipal law of the

United States has not made this property in the United States. Sup-
pose there had been a law of the United States enacting that the seals
on the Pribilof Islands should be the property of the State, would that
have made any ditt'erence in the argument?

Sir Charles Russell.—Kone at all, outside the territorial limits.
Of course, as regards their own nationals, it would.
Senator Morgan.—Outside the territorial limits?
Sir Charles Russell.—Certainly.
The Tribunal then adjourned until Thursday, May 25, 1893, at 11.30

o'clock A. M.

I
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Sir Charles Russell.—Mr. President, I am now able to fortify by
authority the correctness of the answer wliicli I gave yesterday to the

question you were good enough to address to me upon the question of

how far the riglit of the King as to property in swans or in royal fish

extended, and whether it extended, or was asserted to exist, beyond
the territorial limits. The authority that I refer to is recognized as the

principal authority upon the subject,—Chitty on the "Prerogatives of

the Crown "—and I am reading from the edition published in 1820, page
144. It deals both with the question of royal fish and royal birds,

swans. This is the passage:

The King has uo general property in fieh. It would be superflnoiis to specify and
particularly designate whales and sturgeons alone, as being royal tish, if all fish were
the King's property. Exceptio probat regnlam. With respect however to whales and
sturgeons, it was always a doctrine of the common law that they belong to the King.
And by the statute de Prerogativd Regis, it is declared that the King shall have whales
and sturgeons taken in the sea or elsewhere, within the realm, except in certain

S
laces privileged by the King. But to give the Crown a right to such fish they must
e taken within the seas parcel of the dominions and Crown of England, orin creeks

or arms thereof; for if taken in the wide seas or out of the precinct of the seas sub-
ject to the Crown of England, they belong to the taker. A subject may possess this
royal perquisite; first, by grant; secondly, by prescription within the shore, between
the high water and low water mark, or in a certain districtus maris, or in a port,
creek, or arm of the sea; and this maybe had in gross or as appurtenant to an
honour, manor or hundred.
Under this head may also be mentioned the right of the King to swans, being

inhabitants of rivers. By the statute 22 Edward IV, chapter 6, "no person other
than the son of the King shall have any mark or game of swans, except he have
lands of freehold to the yearly valne of five marks; and if any person not having
lands to the said yearly value shall have any such mark or game, it shall be lawful
to any of the King's subjects having lands to the said value, t» seize the swans as
forfeits, whereof the King shall have one half and he that shall seize the other".
A subject may, however, be entitled to swans; first, when they are tame; in which
case ho has exactly the same property in them as he has in any other tame animal;
secondly, by a grant of swan mark from the King; in which case all the swans
mark«-d with such mark shall be the subject's, wheresoever they fly; and, thirdly,
a subject may claim a property in swans ratione privilegii, as if theKing grant to a
subject the game of wild swan in a river.

That I think answers the question you were good enough to address
to me. Blackstone in his Commentaries, (Stephen's Edition, page 2),
states the law to the same effect. I need not trouble the Tribunal by
reading it. Indeed one sees at once that in the nature of things it must
be 80, because once outside the territorial jurisdiction of the State those

who owe no allegiance to that State owe no respect to any rights,
1044 regalia or otherwise, which depend upon its laws. Of course

the State might make any law to affect its own subjects, but as
regards foreigners t»utside the realm it has no such right.
Lord Hannen.—If a royal swan at large in the country where the

King had the right to swans escaped to anotlier country where the other
King had the same right to swans at large, which King would the
swan belong to!

270
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Sir Charles Russell.—Quite so, my Lord. For myself I should
be prepared to back the right of the King in whose territory it was
found.

Tiie President.—Well Sir Charles I thank you very much for the
explanation. It has beeu very useful to me at any mte. I believe the
law is the same law that formerly i)revailed in France under the feudal

system, by which the right of chase and hunting was derived from the
regalian right; and I believe the regalian right was exactly the same
as that defined in the law of England which you have just read.

Sir Charles Russell.—This subject was mentioned yesterday at an
advanced stage of our i)roceedings, and it may not be without interest

to say that the discussion reached Ottawa, the seat of Government in

Canada, in time to be digested there; and this morning Mr. Tupper
received a telegram which I might be permitted to read, as a matter of
some interest. An erudite gentleman, Mr. Grifl&n, telepraphs this:

Edward I of England, on knighting the Prince of Wales, swore to God on the
swan that ho would conquer Scotland. The swan was the heraldic sign for God, the
Virgin, and Ladylove for all Knights. See Walter Scott's history of Scotland Vol-
ume 8, and also ISrcwer's Historical Handbook, page 861.

Now, Mr. President, I come to the last ground on which the preten-
sions of the United States are based in argument, namely the ground
that pelagic sealing interferes with a legal right in the industry, as it

has been called, said to be carried on on the Pribilo.f Islands; but
before I call attention to the way in which this proposition is put bymy
learned and ingenious friend, Mr. Phelps, who has specially taken this

proposition under his protection, I should like to remind the Tribunal
of the hypothesis on which this question is to be considered. We are
away from the question of property in the individual seals: we are
away from the question of property in the seal herd. We are away also

from the question of any exclusive right in the United States or the
lessees of the islands, to kill the seals, or to take the seals, or to pre-

vent others from taking the seals in the high sea, or in a given area of
the sea.

Therefore the proposition is that, although there is no such exclusive
right, and no such property either in the individual seal or in the seals

collectively, yet tliere is a right to complain, as of a legal wrong, of the
fact that seals are killed in the high sea, whereby they are probably
prevented from reaching the island. That is the proposition. Now I

have to remind the Tribunal that what has to be established in

1045 this connection is that sealing on the high sea is an invasion of
some legal right connected with the industry on the Islands. I

use the phrase "industry" for brevity. I shall describe presently
what it is, and consider whether it deserves that appellation.

Now that is the broad proposition, which, stated in untechnical lan-

guage, may be put thus: that if a nation has an industry on its shores
which depends upon the resort to those shores of certain wild animals
to take which such nation has no exclusive right, and in which it has no
property, if it can nevertheless prevent the killing of such animals on
the high seas by another nation, if such killing prevents the animals
leaching the island and so interfering with the industry.

I shall have to point out the far-reaching consequences of such a
proposition as that: consequences which I thmk if applied to the inter-

ests and actions of the United States authorities themselves upon the
eastern shores of America, will be found to be exceedingly awkward
for them. But I postpone for the moment the illustrations upon that
subject which I intend to submit.
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I will ask the Tribunal to turn to the argument of my learned friend

Mr. Phelps as it is set ont in the printed book. I do not refer to it for

the purpose of going- through it page by page. I have

Mr"hd^"°^^ stated the main proposition which is laid down in it, but
nient. there are certain statements incidentally made in the

course of that argument which I cannot pass without some notice. The
first of these is on page 132. It is the sentence which runs thus:

The complete right of property in the Government while the animals are upon the

shore or are within the cannon shot range which marks the line of territorial waters

cannot be denied.

This the Tribunal will see is not relevant to the point as to the indus-

try apart from property; but I cannot pass it by without pointing out,

a« I have already done in relation to Mr. Coudert's argument, and as I

have already done in relation to Mr. Carter's argument (though it did

not appear there so prominently as in Mr. Coudert's), that there is here,

as it seems to me, a distinct misstatement of the law.

There is no complete property while the animals are upon the shore,

or within cannon-shot at all! The only right that exists is the right

upon which I have already, I am afraid with painful reiteration, again
and again insisted—the simple right, ratione soli : the right to capture,

the right to kill, the right thereby to take jiossession; but there is no
complete right of property ; and therefore there is this fundamental
error, as I conceive, at the basis of the whole of that argument as to

property. To that i)oint, however, I am not again going to refer.

On page 134 again, at the bottom of the page, is another misstate-

ment, as I conceive it to be, which I wish to correct.

The whole herd owes its existence, not merely to the care and protection, but to the
forbearance of the United States Government within its exclusive jurisdiction.

1046 Now I wish, simply to say that we know that that fact is not
correct. If the United States had nobody there the seals would

be there; if the islands were no man's land, the seals would be there

—

they would be there all the more because of the absence of man or
human interference; and the very regulations which Mr. Coudert
described, by which dogs were forbidden, lest their barking should dis-

turb the seals or frighten them, or keep them away—the very remote-
ness of human dwelling from the places of the seals—the fact that even
smoking is forbidden lest it should frighten away the seals, their sense
of smell being so acute—all these things go to show that it is an entire
mistake on the part of the United States to suggest that the herd owei
iU existence to them. The herd would be there all the more if they were
not there; and if they even attempted artificially to do something to
induce them to go there it would have a repelling effect, and not an
inducing effect; and all they do is the one thing which I have again
and again referred to, namely, that for their own uses, and for their
own purposes, they prevent trespassers raiding on the island.

I pass on to the next page, the top of page 135. I do not dwell upon
It, but there is this statement of Mr. Phelps:

While the seals are upon United States territory during the season of reproduc-
tion and nurture, that Government might easily destroy the herd by killing them
all, at a considerable in)mediate profit. From such a slaughter it is not bound to
refrnin.

It conflicts with the contention of my friend Mr. Carter, and I leave
them to settle their differences upon this point between themselves,
venturing at the same time to express my preference for the law as laid

down by Mr. Phelps. I think he is perfectly right in saying that the
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United States may legally, if they can and choose, kill all the seals that
come to the land ; that there is no law which prevents such a slaughter;
that they are not in any way bound lo refrain.

Kow on page 136 we come to the enunciation of a precise and definite

proposition. The secoud sentence from the top proceeds thus:

Tho case of the United States has thus far proceeded upon the ground of a national
property in the seal herd itself. Let it now be assumed for the purposes of the argu-
ment, that no such right of property is to be admitted, and tliut the seals are to be
regarded, outside of territorial waters, aafercB vaturcB in the full sense of that term.
Let them be likened,

—

My frieud is logical, and does not shrink from this inevitable result;

Let them be likened, if that be possible, to the iish whose birthplace and home are
in tho open sea, and which only approach the shores for the purpose of food at certain
seasons, in such nnmbcrs as to render the fishing there productive.

That is my friend's proposition; and then he proceeds to argue that,

under such circumstances, there is an industry, the legal right to which
is invaded (because of course, that is what he must affirm), by seal-

ing on the high seas. To that proposition, of course, I must come
back.

1047 ISow, on page 138, in the third sentence from the top, the char-
acter of pelagic sealing is referred to. I have already dealt with

it, and do not recur to it; but, in the last sentence, he refers to the
existence, in civilized countries, of laws (during the breeding season),

protective of wild animals; in other words, he refers to the game laws.
Now, I must point out—I think I have already done so more than

once, and, therefore, I will not dwell upon it,—I must point out that
there could be nothing more significant to show that there is no prop-
erty in game than the very existence of tho^ game laws. The law
steps in, and, in the interests of all who have a right to attempt to cap-

ture game, says that, during certain seasons, no attempt at capture shall

be made. It in no sense affects property,—does not pretend to affect

property. It simply says that that general right of taking animals
fer(e naturce,—which is the equal right of all mankind, of all the sub-
jects of the realm, with the difference, only, that there is greater oppor-
tunity for exercising the right where a man is the owner of land,—shall

not be exercised during certain seasons of the year, shortly called

"close time".
Now, at the bottom of page 139, my friend states what he calls the

" inevitable conclusion " from the facts that he has mentioned.

Tlie inevitable conclusion from these facts is, that tliere is an absolute necessity
for the repression of killing seals in the water in the seas near the Pribilof Islands,

if the herd is to be preserved from extinction. No middle course is practicable
consisteutly with its preservation.

I do not discuss that point in this connection. My friends have
thought it right to mix up the two things,—claims of property right
and Regulations. I do not. That is an asserti<m which my friend will

be entitled to urge with such force as belongs to it when the question
of Kegulations is being discussed by him. It is not relevant to the
question of property.
Then, on page 149, in the last sentence, there is a statement in these

words.

Such was the view of the United States Supreme Court in the Sayward Case, in

respect to the operation of the Acta of Congress before referred to, for the protection
of the seal in Behriug Sea. In that case a Canadian vessel had been captured on
tlie high sea by a United htates criiiser, and <!outlemiii'd by decree of the I'nited

States L>istrict court, ibr violation of the regulations prescribed in those actsj and

B S, PT xin 18
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it was claiuie<l 1)y the owners that the capture was nnjnstifiable, as being an attempt

to give eJlfct to a ninnicipal statute out>.ide the niuuicipal jurisdiction. The case

was <li>iiiiss((I l.ftause it was not properly before the court. But in the opinion it

is intimated that it it had been necessary to decide the question the capture would
have been r<j;arded as an executive act in defense of national interests, and not as

the enforcement of a statute beyond the limits of its eflect.

I liave already read the jiidoinent to the Court.

Mr. PuELPS.—Perliaps I might say that the number of the Volume
ill which the case is to be found is misquoted by a printer's error. Per-

haps, Sir Charles, you have noticed that.

1048 Sir CiiAiiLES Kussell.—1 have, thank you,—143 is the right

Volume.
]Mr. Phelps.—Yes.

Sir Charles Kussell.—I have read that case, and I beg to say
that this statement, as I read that case, is quite incorrect—in fact, one
of the Jud,iies is here, and he will no doubt tell the Court; but we have
the authentic record. It would indeed be a very extraordinary thing if

the Court had attempted to say any such thing. It would indeed be
an extraordinary thing for the Judges of the Supreme Court, or indeed
of any Court, under the circumstances in which the matter was pre-

sented to them, to have attemi)ted to express an opinion upon so

weighty a subject which was not before them, because, when I was dis-

cussing the action of the United States Government in relation to the
seizures, I pointed to the judgment of the Court condemning the ship
and imprisoning the men : and I pointed to the argument of the Solicitor

General to the United States, Mr. Taft, in the Supreme Court of Wash-
ington : and I showed how the case was put on one ground and one
ground only: namely that of exclusive jurisdiction based upon the
territorial eftect given to the municipal Statute. There was no sug-
gestion in the libel in the case, or in any part of the record before the
Court, of the justification now suggested for the seizures as an execu-
tive act of self-preservation or self <lefence; and therefore it would have
been indeed an amazing thing if Judges of the eminence and position
of those learned Judges had stepped aside from the case presented to
them to express or intimate in the faintest degree an opinion on a point
which was not before them, or argued before them, or even suggested
before them.
The President.—Perhaps you might read us the passage from that

opinion.

Sir Charles Russell.—If my learned friends will kindly give it

to me, I will read it at once. «
^Ir. P]iKLP.<.—Wo have not got it here this morning. I
We will bring the volume of the Supreme Court, N° 143.
Sir Charles Kussell.— 1 read the case with some care, and I found

no such thing in the judgment. It is conceivablethat I may have over-
looked some passage in it, but my friend Sir Kichard Webster has read
it as well as myself, and we think there is no warrant for that statement
at all.

Lord IIannen.—If it were, it would be only what we call obiter dicta.
Sir Charles Kussell.—There is not even that.
Mr. Phelps.—That is all I claim for it.

Sir Charles liussELL.—I should have referred to it if it had
existed, but 1 do not lind even an obiter dictum.
The President.—If we can have the proper wording of that opinion,

it would be better—at a later stage perhaps.
Sir Charles Kussell.—Yes, J should be glad.—But as Lord Han-

nen has been good enough to intimate (and Mr. Justice Harlan I am
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sure will recognize the accuracy of it), as that case was presented
1049 to the Supreme Court, it would not be ad rem for them to express

any opinion of that kind at all. Judges sbnietinies do, no doubt,
express opinions away from the point before them, and those are called,

and sometimes contemptuously called obiter dicta—they are beside the
question; they are quite away from the point; they are not necessary
for the decision of the case. They, therefore, have more or less

authority, according to the more or less important character of the
Judge who pronounces them; but they are not cited as authorities,

unless it is a judicial pronouncement on a matter in wh^ph it was rele-

vant to the judgment of the Court that the opinion of the Court should
be expressed.
The PEESIDE^'T.—As we have not the case of the Sayward before

us we do not care if they are ad rem as to the "Sayward" Case; but
they may be of interest to us as being an important opinion—a weighty
opinion.

Sir Charles Russell.—I do not at all mean to undervalue the
opinion of any Judge of eminence or position—what I meant to say
was, that it is no authority.

The President.—No, it is no judicial authority.
Sir Charles Russell.—I conceive it to be difficult to suppose that

there will be found to be even an obiter dictum, because, as I have said,

of the argument of Mr. Taft, which I read pretty fully to the Court.
Mr. Phelps.—I was wrong in sujjposing that we had not got the

book here. There is a book here containing the opinion: I was not
aware of it.

Sir Charles Russell.—Which is the passage?
Mr. Phelps.—The passage is one of some length.
It is here [indicating].

Sir Charles Russell.—I will read it at once with pleasure.
The President.—Perhaps Mr. Phelps will be kind enough to read

to us tlie part which he deems important.
Sir Charles Russell.—What is the book?
Mr. Phelps.—It is a collection of pamphlets, and it contains the

opinion of Chief Justice Fuller.

Sir Charles Russell.—I want the report.

Mr. Phelps.—This is the whole report, I am quite sure of it. It is

usual to quote from this in Washington, and it is a pamphlet issued by
the office.

Sir Charles Russell.—Perhaps you will kindly show it to my
friend, Sir Richard Webster.

[Mr. Phelps handed the book to Sir Richard Webster.]
Sir Charle-^ Russell.—The volume of the report is 143.

The President.—Sir Charles, if you think it material it can be got
a little later.

Sir Charles Russell.—I do not think it the least material.
The President.—Perhaps you might reserve it for the afternoon.

Sir Charles Russell.—Yes, except that my friend thought
1050 he could put his hand on the passage.—I was willing to read it

at the moment.
The President.—Rather than read it in a hurry we had better wait

until the afternoon.
Mr. Phelps.—If my friend will excuse me, we have marked the pas-

sage, which occupies several pages in the opinion of chief Justice
Fuller, which 1 shall contend more than bear out the statement that I

have made in the argument, that although unnecessary to the decision
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of the case, wliicli went off as I have stated on other g^rounds, it did

intimate an opinion to tlie effect stated in my argument. I have
marked the passage for the use of my friend. I supi^osed it was not

here, bnt I iWnnd it was.

The Pkesident.—Perhaps you will prefer to keep the reading of this

passage for your own argument.
Mr. Phelps.—Yes, unless my friends wish to read it for their own

purposes.
Sir Charles Russell.—I am perfectly willing to read it.

Mr. Phelps:— I do not ask them to read it.

Sir Charles Russell.—I care not; but it is not necessary for me
to stop at tliis moment.
The President.—If it is not necessary to stop for the momcTit per-

haps j'ou will leave Mr. Phelps to refer to it, and if he will be kind
enough to refer to it in his argument, we shall be glad.

Lord Hanken.—Have you not read it?

Sir Charles Russell.—I had thought I read all, my Lord, that had
any beaiing on the question—I read from the report that was given to

ns—tbe report of Chief Justice Fuller's judgment.
Mr. Justice Harlan.—I have no doubt the document you have there

is a correct report of the opinion. I thought you had the authority.

Sir Charles Russell.—That is how I read it.

Mr. Justice Harlan.—I have no doubt it is accurate.

Sir Charles Russell.—I can find nothing to that effect: that is

all I can say.

Sir John Thompson.—It strikes me, Sir Charles, that perhaps the
difference is in the interpretation of the judgment of the Court—not of

the argument of Mr. Phelps as contained in this book. Do you contro-

vert the version given by Mr. Phelps in this argument because you
conceive the solution to be a statement that the seizure of these ves-

sels was an executive act done in defence of the property in the fur-

seals, for if that is your interpretation of Mr. Phelps' argument, my
recollection of the "Sayward" case is that the judgment of the Court
did not justify that, but that the judgment of the court did establish
this position, in so far as it could establish anything by a dictum—that
what had been done in relation to the seizures of these vessels was an
executive act.

Sir Charles Russell.—Clearly so.

Sir John Thompson.- Done in pursuance of an interpretation by
the Executive of its property rights; and therefore, the judicial branch

of the Government would not interfere with this interpretation.
1051 Sir Charles Russell.—I am very much obliged to Sir John

Tliom})Son for this interposition, because of course my whole
argnment goes to show that the condemnation of these ships was based
on the executive action of the United States invoking their municipal
law, and alleging that the extent of that municipal law, territorially
regarded, embraced the place where the ships were seized: and that
therefore they were subject to municipal law, which exacted a certain
penalty for being engaged there in sealing. But that is not the proiw-
sitiou which my learned friend has stated here—nothing like it.

The President.—Mr. Pheli)s in his argument does not refer to the
judgment. He refers to the opinion. He says :" In the opmon it is

intimated".
Sir Charles Russell.—That means the judgment, Sir.
Mr. Justice Harlan.—Xo.
Sir Chables Russell.—What does it mean then!
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Mr. Justice Harlan.—The judgment of the Court is something dif-

ferent from the opinion of the Court.
Lord Hannen.—But when .you speak of the opinion of the Court

that t!ommonly, with us, means the judgment.
Sir lliCHARD Webster.—The reasoned judgment.
Mr. Justice Harlan.—It is not always the case in America. An

opinion is often separate from a judgment, but as a general rule you
find, in the opinion, all that is essential to the formal judgment. That
is added as a record of the Court, and you refer to the opinion for the
jmrpose of interpreting the mind of the Court on the question
submitted.

yir Charles Eussell.—The matter stands in America, and in

England, upon precisely the same ground. A judgment, properly so

called, is the result of the opinion arrived at by the Court.
Lord Hannen.—And is a formal thing, drawn up by some officer of

the Court.
Sir Charles Russell.—^Yes: "Judgment for the Plaintiff"; "Judg-

ment for the Defendant"—that, technically, is the judgment; but the
opinion is the reasoning of the Court upon which the technical judg-
ment is based, and that opinion is called, in England, the judgment of
the Court, and is cited as the judgment of the Court, and I think it is

the same in America.
The President.—Is it considered to have the same authority as the

judgment itself?—^That is, in France, would it not be what we call Les
Gonsiderants f

What you call the "opinion" that precedes the judgment and justi-

fies the judgment, is of no judicial authority; it is merely a moral
authority.

Lord Hannen.—It is, that the Court for the reasons given, lias deliv-

ered such a judgment.
Sir Charles Kussell.—May I point out the difference Mr. Presi-

dent! The mere judgment, (if it were to be restricted to the technical
verdict for the plaintiff', or judgment for the plaintiff, or judgment for

the defendant), would be no authority at all except as between
1052 those two litigants; it is the opinion or the reasons, upon which

that result has been arrived at, which is tlie authority cited for

the guidance of future Courts of co-ordinate jurisdiction; and, if it be
the judgment of a Superior Court, for the control of Courts of inferior

jurisdiction.

Mr. Justice Harlan.—The opinion is the authority—is a precedent
in future cases, according to the inquiry whether the Court in so talk-
ing kept within the case! That is the point.

Sir Charles Eussell.— I quite agree.
Lord Hannen.—Whatever leads up to the judgment is properly

referred to as part of the opinion which is binding in the future; that
which does not lead up to it, is not referred to as binding, but is simply,
(to use a phrase which has been already used) the obiter dicta.

Mr. Phelps.—If my friend will allow me it may be well that the
Tribunal should understand precisely what I have undertaken to say
in my argument.

Sir Charles Eussell.—To what page do you refer!
Mr. Phelps.—The last words on page 149. Eeferring to the " Say-

ward" case I say:

In that case a Canadian vessel had heen captured on the high sea by a United
States cruiser—
I
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Sir Charles Russell.—I read the whole of it.

Mr. Phelps:

far a United States cruiser and condemned bydecree of the United States District

Court lor violation ot the regulations prescribed in those acts; and it was claimed

bv the owners that the capture was unjustifiable as being an attempt to give efiect

to a municipal statute outside the nniiiicipal jurisdiction. The case was dismissed

because it was not properly before the Court. Bat in the opinion it is intimated

that if it had been necessary to decide the question, the capture would have been
regarded as an executive act in defence of national interest and not as the enforce-

ment of a statute beyond the limits of its eftect.

Now if niy learned friend will take the trouble to read the passage in

the opinion which I have just marked and handed to Sir Richard
Webster, he will find that I have correctly stated the intimation of the

Court, as contained in the opinion, on the main question by which it

was able to dispose of the case.

The President.—Do you mean to say that the passage you have
mentioned implies that the act of the Executive would have been
justitied?

Mr. Phelps.—No: it implies, in my judgment, that the Court would
have held, that being an executive act it was not subject to judicial

inquiry.

Sir Charles Russell.—Oh!
Mr. Phelps.—Not that they would have undertaken to decide as

between Nations the diplomatic question, but that so far as the judicial

qnt'stion was concerned the judgment of the Court below would have
been aflBrmed upon the merits, if the merits had been decided.
The President.—But Mr. Phelps, in your Constitution I believe the

acts of the Executive come under the judicial power?
1053 INIr. Phelps.—Not as to foreign Nations, i^ometimes, as

between the Executive and the citizens, they are subject to review
by the Courts; but, as between the Government and a foreign Nation, the
judicial power has nothing whatever to do with questions of that sort.

The President.—If the Executive does wrong, other foreign Nations
appeal to the judicial power,—is that what you mean?
Mr. Phelps.—If the Executive does wrong,—it is hardly for me to

argue it at this time,—it is a matter for adjustment between the two
Governments.
The President.—I must say that somewhat alters my own view

about what was the action of your Constitution.
Sir Charles Russell.—The President will see that that is a very

dilfereiit statement from the statement in the Case, because the state-
ment in the Case is that there was an intimation by the Court, if it had
been m'ccssary to decide it, that the capture would have been regarded
as an executive act in defence of national interests. I respectfully say
that no su(;ji o|)inion is intimated.
My learned friend has now read the book which Mr. Phelps was good

enough to hand him, and which is exactly, my learned friend says ver-
batim^ the same as the judgment I read to you. I have now got it before
me; and I will read the passage.

Before 1 read it, may 1 point out what the statement of my learned
friend now is, as to which I agree? What he says is this, that the
Legislature of the United States having by their Statute assumed terri-

torial jurisdiction over a certain area of the sea, and having by their
executive action put that Statute into operation, the Judicial Tribunal
would not go behind what the Executive had done and what the Legis-
lature had done, but would recognize the fact that they had claimed
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de facto territorial dominion and no more. That is clear from the pas-

sage I read.

May I read it again? This is on page 16 of what I think is a regu-

lar Ueport, and verbatim the same as the passage my learned friend

referred to:

If we assume that the record shows the locality of the alleged offence and seizure

as stated, it also shows that officers of the United States, acting under the orders of
their Government, seized this vessel engaged in catching seal and took her into the
nearest port ; and that the Law Officers of the Government libelled her and pro-

ceeded against her for the violation of the laws of the United States in the District

Court, resulting in her condemnation. How did it happen that the officers received

such orders? It must be admitted that they were given in the assertion, on the
part of this Government of territorial jurisdiction over Behring Sea to an extent
exceeding 59 miles from the shores of Alaska:

That 59 miles is mentioned, you will understand, because the vessel

was caught at about that distance.

That this territorial jurisdiction, in the enforcement of the laws protecting seal
fisheries, was asserted by actual seizures during the seasons of 1886, 1887 and 1889,
of a number of British vessels; that the Government persistently maintains that
such jurisdiction belongs to it, based not only on the peculiar nature of the seal

fisheries and the property of the Government in them, but also on the position
1054 that this jurisdiction was asserted by Russia for more than 90 years, and by

that Government transferred to the United States, and that negotiations are
pending on the subject.

And then he proceeds, on the lines ray learned friend refers to, to
point out that in the Statute as finally enacted, the words "all the
waters of Behring Sea in Alaska embraced within the boundary lines

mentioned and described in the treaty with Eussia of 1867" were
omitted, and the exijressiou "all the dominion of the United States in
the waters of Behring Sea" was substituted.

Then he proceeds

:

If reference could be properly made to such matters (for the act, as finally
approved, must speak for itself) still we do not concur in the view that it follows
that Congress thereby expressly invited the judicial branch of the Government to
determine what are "the limits of Alaska Territory and the waters thereof", and
what is " the dominion of the United States in the waters of Behring Sea", and think,
on the contrary, that there is much force in the position that, whatever the reason
for the conservative course pursued by the Senate, the enactment of this section
with full knowledge of the executive action already had and of the diplomatic
situation, justified the President in the conclusion that it was his duty, uuder Sec-
tion 3, to adhere to the construction already insisted upon as to the extent of the
dominion of the United States, and to continue to act accordingly. If this be so, the
application calls upon the Court, while negotiations are pending, to decide whether
the Government is right or wrong, and to review the action of the political depart-
ment upon the question, contrary to the settled law in that regard.

Therefore my friend's latter statement is quite correct. I quite admit
it, but it is not correct to say, as stated in the printed Argument, that
the Court intimated an opinion that the capture could have been justi-

fied in law as a defence of national interest. That is the main dividing
line between us.

Isfow, Mr. President, I come back to the question, and I repeat the
hypothesis on which it is to be regarded,—the datum for the argument.
I have to assume, and the proposition that my learned friend advanced
assumes, that there is no property in the seal, and no property in the
seal herd. 1 have also a right to assume that the general right of fish-

ing acknowledged by the Treaty of 1824 between Eussia and the United
States, and the same general right of fishing acknowledged by the
Treaty of 1825 between Eussia and Great Britain, did not except any
living thing in the sea. I have further to assume that that was but a
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recogmtion, in the case of the waters of Behring Sea and tbe other

waters, involved in the controversy which led up to those Treaties, of

the general right of all maukind to fish in the sea and to take therefrom

outsule territorial waters whatever they are able to capture. These

are the hypotheses, these are the data, in view of which this proposi-

tion must be approached; and 1 say it without any affectation, with

the greatest respect for my learned friend Mr. Phelps and for his inge-

nuity, that I find it difficult to understand and to appreciate what it is

that I have to meet on this part of the case. The lessees may be
ti-eated, for the purpose of this discussion, as the owners of the islands

and the owners of the industry. What is their position ! What
1055 is their industry? They wait until the seals come to the islands,

and, when the favourable opportunity offers, they select such as
they desire to kill, and adopt the best means they can for killing them.
They are in this exercising their right as owners of the territory.

I^obody disputes their right. They may extend that right still fur-

ther, assuming them to be the possessors of the island, as I am doing
for simplicity's sake, and if they choose they can supplement their

killing on the island by killing within the three miles of territorial

waters, and by claiming to exclude, and rightfully claiming to exclude,
all others from that area; and, if they choose further, they may go out
on the high seas and compete with others who are sealing upon the
high seas. These are their rights fully and exhaustively stated: their

right to kill the seals upon the land,—an exclusive right; the right to
kill within the territorial waters,—an exclusive right: their right, on
terms of equality with all whose interest or convenience may prompt
them to resort to the high seas, to pursue and kill the seal.

Where is the right that is invaded by that pelagic sealing? Where
is the legal right invaded! Because, to constitute an invasion of a
right, you must first prove the existence of the legal right. It is not
enough to prove that their industry (if I must use that phrase) may be
less i)rofitat)le to them because other persons, in the exercise of the
right of sealing on the high seas, may intercept seals that come to
them,—that may be what lawyers call a damnum, but it is not an
injuria; and I have no doubt the legal minds I am addressing under-
stand the distinction between the two.
Let me assume that the island is divided by a boundary line, between

two owners, one half of the island, given to A., the other half given to
B. Would A. have an action against B.—could he complain that B.
had peri)etrated a legal injury upon him, if B. not merely killed the
seals tliat came to his own division of the island, but exercised his
right of sealing on the sea and killed seals there which might have
gone, or some of which might have gone, to the land of A: if B. had in
other words exercised his right to kill on the high sea? That would
have been a case in which the profits or the volume of A's business
might have been diminished, and he would, therefore, have suffered a
loss, a dammnn; but a damnum does not give a legal right of action.
There must also be the tn/wna,—the invasion of the legal right; There
must be injuria cum damno; the combination of the two.
The President.—Unless done maliciously.
Sir Charles Bussell.—You are good enough, Mr. President, to

anticipate the very next topic,—perhaps not immediately the next, but
a topic to which 1 am going in a moment to advert.

liCt me illustrate the position of things a little further by putting an
imaginative case or two. Suppose there was no indastiy on the island
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at all; it will not be denied that we could kill on the high
p^^j^jon of m»i.

seas; or, if it be deni('<l, it will not be denied with very ice in the enquiry

much efficacy; our rij>ht would be undoubted. Again, examined.

suppose that liom some cause or another (I care not what), the

1056 United States should find it beneath its dignity, or not conducive
to its profit, to carry on this industry on the islands,—say, that

it does not pay, for instance: they cease to carry on the industry.

Should we still be without our right to seal on the high seas? (Jlearly

not. Can it be said that our rights, or their rights relatively to us,

shift and change according to the eventuality of whether there is or

is not, according to their own interest for the time, an industry carried

on there? It is impossible that legal rights can be of this shifting and
varying character, iso, Mr. President; their rights are strictly those

which 1 have enumerated; the right to kill on the islands exclusively;

the right to kill within the territorial limits exclusively; the right to

compete on the high seas on terms of equality with all the rest of man-
kind: and that is the whole statement of their legal, positive rights.

But there is another right, I admit. They would have a right to

complain (and this meets the whole of the illustrations which all the
ingenuity of my learned friends have supplied) if it could be truly

asserted that any class or set of men had, for the malicious purpose of
injuring the lessees of the Pribilof Islands and not in regard to their

own profit and interest and in exercise of their own supposed rights,

committed a series of acts injurious to the tenants of the Pribilof
Islands. I agree that that would probably give a cause of action ; and,
therefore, they have the further right (what I might call the negative
right) of being protected against malicious injury.

Now I have stated, I conceive exhaustively, as a lawyer would state

them, and as a lawyer I respectfully think ought to state them, what
are the rights of owners of the Islands in relation to this so-called

industry.

The point, Mr. President, to which you were good enough to refer is

well illustrated by reference to the case I mentioned yesterday, Keehle
v. HicJceringill; and the passage is at page 116 of the ])rinted Argu-
ment the United States. In the Report of this case in the 11th Modern
Reports, at page 75, Lord Chief Justice Holt says

:

Suppose the defendant had shot in his own ground ; if he had occasion to shoot it

would be one thing, but to shoot on purpose to damage the plaintiff is another thing
and a wrong.

That brings out clearly and neatly the distinction; that is to say,

that when a man is exercising his right, a right which I assume that I

have established by reference to the general law and by reference to
the Treaties,—to kill seals on the high sea, and he pursues that avoca-
tion or industry for the purpose of making a profit to himself and
making it legitimately for himself in that way, not thinking of injuring
anybody but merely of enriching himself in the exercise of what he
conceives to be his right, his act cannot be regarded as malicious: and
there is, from beginning to end of this case, no suggestion that the
action of the pelagic sealer could be properly regarded as malicious, or
be attributed to any other motive than that of self-gain in the exercise

of a supposed right.

1057 The President.—Would you consider, as having a certain
maliciousness in itself, what has gone on during the last two

years, where the modus vivendi has impeded the process of seal killing

on the islands and left in the open sea, in the Pacific, at least, and
on the North-west Coast, the pelagic sealing qoite free. We have
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>vitnessed. according to the statistics which were read to us, I miorht

say au extraordinary increase of the pelagic sealing during these two

years, during tliis sort of " close season,"—at all events, close season

for tlie Americans:—is that quite free from maliciousness in your eyes?

Sir Charles Kussell.—Absolutely. Let me suggest this: or,

rather, let me first make the ground perfectly clear. The first time

that the suggestion of the word "malice" has occurred here comes
from you, Mr. President. You will not find a trace or suggestion of it

in the Case, or in the diplomatic correspondence.

The President.—But malice may exist without suggestion.

Sir Charles Russell.— You are dealing with this case, I presume.
Sir, like every other Tribunal, according to the case presented, supple-

mented by such additional light as your own erudition may bring to

bear upon it. The case is not presented as a malicious injury, but as

the case of au invasion of a legal right. That is what I meant to urge
upon you ; but I would like to consider it a little more .closely for a
moment.

In the pelagic sealing which occurred after the modus vivendi many
persons took part belonging to various nationalities. You will bear in

mind, of course, that the people who engaged in this were not Cana
dian sealers only, but were American citizens also. It is a little strong
to suggest that the American sealers were pursuing this pelagic sealing

not to benefit themselves, not to put profit into their own pocket by the
pursuit of what they conceived to be a right, but were doing it mali
ciously to injure the propi^rty of the nation to which they belonged. I

think the suggestion, with great deference, will not be found to be
sustfiined by any facts.

The President.—I merely want to make the matter quite clear. I
did not suggest anything myself, of course.

Sir Charles Russell.—The point I wish to emphasize is this. My
learned friends are acute lawyers, as of course you know, and men of
eminence. They know how best to frame their case in the way that
seems to them strongest. We have seen how they have departed in a
large measure, as I conceive, from the original case put forward, and as
I have endeavoured to demonstrate, in the diplomatic correspondence,
and how, in this elaborate written argument, they have formulated in
the best way they conceived it possible to formulate it.

They know as well as any of us that there is the greatest distinction in
point of law as to the legal liability for acts done maliciously and for
acts not done maliciously; and therefore, as they cit« such cases as
Keehle v. HickcringiU, if it had been intended to suggest that the

l)elagic sealers were doing this not to profit themselves, but to
1058 injure the tenants of the Pribilof Islands or the United States

interest in the Pribilof Islands, we should have had, of course,
some definite suggestion of that sort.

Lord Han.xkn.—1 follow your argument so far, but does that argu-
ment meet an illustration of Mr. Phelps! Suppose djTiamite was used
for the same i)urpose and resulted in the wholesale destruction of fish,

that would not be malicious, because it was done for the purpose of
immediate gain. What would you say to that case?

Sir Charles Russell.— I have not forgotten that illustration, and
as you mention it, my Lord, I will come to it at once. I am taking it a
little out of order. The case my friend has put in that connection is
this, that where the use of dynamite would cause a wholesale destruc-
tion of fish with a sujall and disproportionate gain to themselves it

would be illegal: that is my learned friend's proposition. To begin
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with, I should say that it might be very strong evidence, as one would
say in our English Courts, to go to the Jury, of malice; but it is not
every act which causes destruction, and even destruction which may
be disproportionate to the gain derived, which constitutes an action-

able wrong. Let me illustrate that in a way that will be familiar to

each Member of the Court. Take, for instance, the mode of fishing

known as trawling. I think you all realize what trawling is : that mode
of fishing—dragging a heavy beam with a net along the bottom—has
the eifect of destroying enormous quantities of small fish and, still

more, of disturbing sjjawning ground, and causing an enormous
amount of mischief in the destruction of fish.

Has any international law ever declared, or has any nation ever
asserted that that destruction outside its territorial limits,—because
trawling goes on many miles out at sea and in very deep waters—would
give a cause of international complaint as a matter of right against
the trawlers of another nation? No, because on the high sea all are
equal; and although that particular method is a destructive method,
the case is met in tlie only way in which it can be met, by regulations,
by conventions, but not by the assertion of a legal right to prevent the
trawling, even although it cause that great mischief.

Lord Hannen.—Are there conventions on that subject?
Sir Charles Russell.—Oh yes, my Lord—conventions, as the

President will tell you, between France and Great Britain on that very
subject. I will mention later conventions between Canada and the
United States with a view to preventing the use of dynamite by the
nationals of either country on the high sea.

Then may I also put the question with reference to the use of dyna-
mite from another point of view? One might use dynamite for the
purpose of trying some' very important experiment, or testing some
important invention connected with war—torpedo experiments, or what
not—these may be tried upon the high seas, outside territorial waters;
and yet such experiments may be conducted in such a position as
regards an adjoining nation that very considerable mischief may be

done temporarily to the fishing interests of that particular
1059 nation. But that would be a perfectly legitimate use of the high

sea. The nation conducting the exi)eriment would be acting for

a justifiable cause, and within its right; and if, acting within a right,

it causes damage to another person, it gives that other person no cause
of complaint, because no legal right of his has been invaded.
Senator Morgan.—It seems to me we are getting into a difficulty

here by failing to take notice of the well-established distinction between
express and implied malice. The law implies malice from any wanton
act done against the life or property of another, or from any act that is

necessarily destructive of the life or property or business of another

—

when that is a requisite element in the right of action. The law implies
it from the nature of the act.

Lord Hannen.—But that implication may be met by showing it was
done with an excusable cause.

Senator Morgan.—Always; but if a process by which a certain spe-

cies of property is destroyed, as by dynamite, is used in the neighbour-
hood of property which belongs to another person, that process would
be cx>nsidered malicious in law and the answer that it was done in pur-

suit of a legitimate object would not be good. For instance, if the seal-

ers draw uj) a cordon of ships around the three mile limit, and take seals

there as they come to and as they go from the Pribilof group of Islands
during the breeding season, taking them indiscriminately—then it
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would scarcely be held I think by any Court that that was an act from

which lualice would not be implied.

Sir Chakles Kussell.—Surely Mr. Senator you are putting an

im])ossible—an extravagant case; but I will tell you what the remedy
would be; and here lies I think the confusion that has prevailed in the

branch of the argument which deals with the rights of self-defence and
self-preservation. In such a case as that the United States would say:

whether we have a legal right or not, this is a matter so important to us

that we will take our stand and make it, if need be, a matter of war.

That is what they would say.

Senator ]Mokgan.—Or an Arbitration such as tliis.

Sir Charles Eussell.—Xo : this Arbitration has nothing to do with
rights of war. This is to declare legal rights in time of peace.

But 1 must follow up this point, as the President has broached it for

the tirst time, and I was not intending to do more than make a passing

allusion to it. The suggestion of the learned President is that the seal-

ing outside Behring Sea and under the modus vivendi of 181>1, and of

1892, while they were in operation, might itself—of course he was not
expressing any opinion—but he suggested whether that might not be

regarded as malicious. Let me recall the facts. The United States has
the power to control its own citizens everywhere. It had the power
both before its acquisition of this territory and after its acquisition of

this territory, to impose any restrictions it chose upon its owj) nationals

wherever those nationals were. After 1867, the United States acquired
an interest in these islands: the nature of that interest we are

1060 now discussing. Is it not a little strong to say, or even to sug-

gest, that they could have regarded the pelagic sealing of their

own nationals, carried on from 1867, for a period of so many years, as a
malicious injury to them ? We have the extraordinary fact that accord-
ing to the law of the United States, as it is to-day, pelagic sealing
outside Behring Sea is a perfectly lawful thing; and yet it is to be sug-
gested that pelagic sealing outside Behring Sea was a malicious thing
done to injure the United States. So regarded, the suggestion becomes
grotesque.

1 do not know whether the learned President realizes the point 1 am
now putting: that absolutely according to the law of the United States
as it is to-day i)elagic sealing is a lawful pursuit outside Behring Sea.
The President.—1 perfectly reahze what you state, and what the

American counsel have argued, but we must keep in remembrance that
all these matters are extremely recent—pelagic sealing has not been
found fault with until 1886. Very few years have passed, and in all

countries the action of legislation is always slow.
Sir Charles Russell.—With great deference, I am dealing with the

thing as it is. Pelagic sealing has gone on as the oldest pursuit of seals
from time immemorial. Since the time that seals were first hunted,
they were hunted pelagically, and it is no answer to say that it was then
conducted upon a scale and at a time when it did not affect, in a material
degree, the interest of the United States. But I am coming a little

closer to the action of the United States. The learned President refers
to the years 18'J1 and 1892, but is he aware that the books before him
show that in 1891, engaged in pelagic sealing, outside Behring Sea,
were 48Ajwmc^m resacts, und in 1892 outside Behring Sea were engaged
46 American vessels—lawM\y, according to the law of the United States,
engaged in this pursuit of ])olagic sealing, and engaged in it ever since
1880; because although it increased, as the learned President quite
rightly said, in later years, and increased considerably in later years, it
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still was not without a certain volume of importance even during earlier

years. The suggestion is worth following. In the first volume of the
Appendix to the United States Case, there is a table giving the nation-

ality of the vessels engaged in pelagic sealing.

Sir John Thompson.—I thought the decision you lately read, Sir

Charles, was to the point that if the defendant had had no occasion to

shoot or kill birds or animals on his own land, it would have been malice
prepense!

Sir Charles Eussell.—^Yes, but as the learned President has men-
tioned the subject I think it respe(!tful to pursue it a little further.

Sir John Thompson.—Before you finish I should like to ask you to

satisfy me upon what branch of this enquiry we have given us in charge
the question of malice prepense.

Sir Charles Russell.—I do not know, because it is not alleged. I
hear of it for the first time.

Lord Hannen.—You take the point that it is not amongst the
allegata.

1061 Sir Charles Russell.—^It is not amongst the allegata.

Sir John Thompson.—I am not upon that, but upon what
branch of the Treaty is this? on what question—Jurisdiction, property
interest, or regulations?

Sir Charles Russell.—I do not know. I cannot say.
Mr. Justice Harlan.—I suppose it arose from the distinction you

were making between the destruction of the industry maliciously or by
simple pursuit, and what you regard as a right.

Sir Charles Russell.—Yes. The way, probably, it would be said
to have some relevance is this. I was stating what were the positive
rights attached to an industry; and I was stating what negative rights
an industry had: the negative right I indicated was, to be protected
against a malicious injury. They do not complain of malicious injury.

The President.—Supposing an allegation of malice had been
made—it is not the case—it would refer would it not to question 5?

Sir Charles Russell.—I find it difficult to say that it would; but
I assume that it would for the moment.
The President.—Until the regulations come to be considered.
Senator Morgan.—It seems to me it refers to the third question of

Article I. Tlie third question- of Article I concerns the rights of the
citizens of both countries to take seals in the open sea.

Sir Charles Russell.—No, Sir, with deference.

Senator Morgan.—" The rights of the citizens and subjects of either
country as regards the taking of fur-seals in or habitually resorting to
the said waters."

Sir Charles Russell.—That Article is "Tfee questions which have
arisen,^^ concerning, and so on. Then theformulation of the questions to

be answered is to befound in Article VI.
Senator Morgan.—I do not so understand the Treaty. Those are the

points in Article VI. Not questions, but subdivisions of questions.

Sir Charles Russell.—1 was about to call attention to a Table
which I have before me. First however I wish to note the fact that on
page 108 of the first volume of the Appendix to the Case of the United
States, it appears that as early as 1876 an American vessel called the
" San Diego" was seized for sealing near Otter Island, which is close to
the Pribilof Islands.
Mr. Justice Harlan.—Is not that 1883?
Sir Charles Russell.—Xo, Sir, 1876—she was an American vesseL
Mr. Justice Harlan.—The " Som Diego^^i



28G ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

Sir CiiARi.F.s lUssELL.—The " 8a)i Diego ". She was seized ajarain

later. Tliat in()l)iibly will exphiiu it. There are several vessels of that

name, but tliis one was seized in 1876.

Now tlie Table to which I was calling- attention, and which faces page

590 of the same volume, shows that in 1880 there were 7 British and 9

Anu^rican vessels.

In the year 1881 there were 7 British and 2 American.

1(U)2 In 18S'J there were 12 British and 3 American.

In 18So theie were 10 British and 3 American.

In 1884 there were o British and (5 American.

In 188.5 there were 3 British and 11 American.

I need not follow it to the end. The columns are long, and will take

some time to add up: but when you get on a little further they seem to

be about equal numbers all through;* and towards the end I think there

are miu-e British. 1 therefore treat this matter in this way.
]Mr. Phelps.—The British Commissioners' Eeport increased the

number of British vessels.

Sir Charles Kussell.—My friend Mr. Phelps says that the figures

given by the British Commissioners increase the number of British ves-

sels in later years. That may be so. It does not touch my argument.
The matter therefore stands thus: Pelagic sealing outside Behring

Sea lawful by the law of the United States: no allegation that the pur-
suit of such sealing, although contrary to the United States law, which
binds only its own nationals, inside Behring Sea, was contrary to the
law outside Behring Sea, or was nuiliciousiy pursued either inside or
outside. And lastly the point which Sir John Thompson has suggested,
and which I have already endea\ oured to make—that no suggestion of
malice can be maintained when the thing is done in pursuance of what
is claimed to be a right, and for the profit of the individual who pursues
that right.

Further, if it is necessary to add anything else—if malice can enter
into this question at all—it must be malice in the individual: you can-
not attribute malice to a mass of individuals. Therefore I think I have
given sullicieut reasons why my friends have not made this point. It

w<)uld be a bad one if they had made it. They have made some points
which 1 cannot think are good; they have not made this point, which
I submit would be utterly bad.
But now I have to call the attention of the Tribunal to what would

have been the far-reaching consequences of this contention: I have

The rights in
^^^^cd, siuiply and 1 think correctly, the contention of my

u industry" learned friend as follows—that when a nation has an
exaniinea. industry on its shores which dei)ends on the resort to its

shores of certain animals which that nation has no exclusive right to
take, aiul in which it has no property, it nevertheless may claim that
the killing on the high sea is an invasion of its right, although such
killing is itself done in the exercise of a right, if the result of that
killing is to interfere with the animals reaching the land, and so to
lessen the it<»ssible profit which may be made on the land.
We know what rights are attached to an industry. There is the right

to carry on the business. If there is a gootl-will; there is a right to the
good-will. If there are trade-marks in connection with the business,
those trademarks may be juotected. It may be defended against mali-

cious attack, lint this exhausts the statement of the rights, both
1063 positive and negative. There are no other rights in connection

with it known to the law: the catalogue is exhaustive. Always
bearing in mind that we are arguing upon the assumption of no property
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aDd no exclusive riprht, let ns see what would be the consequences of

this new principle Avhich is asserted? Where will it land us?
Just let me put some of the eases. Take that large and increasing

volume of industries carried on ui)on the west coast of America, and
along the coast of British Columbia, and stretching further north along
the Alaskan coast, known as the salmon canning industries. You, prob-
ably, Mr. President, hardly appreciate what an enormous industry
that is. Unless you have visited the neighbourhood of the Willamette
river, as I have had the opportunity of doing, and of Portland, in

Oregon, you can form no idea of the extent and importance of that great
industry as a means of food supply to mankind. Supposing by some
modern system and improved method of catching salmon, neighbouring
nations should be attracted to the fishing, and catching large numbers
imtside the territorial waters should intercept the salmon on their way
up the rivers where they would be brought within the reach of this

industry : is it to be said because the canning industry would be thereby
injured, that there would be a legal right to prevent the fishers from
operating ouside the territorial waters on the ground that they pre-

vented the salmon coming up the river to the platte where they could
be more conveniently caught? Once you have realized that exclusive
right to take is out of the question, the parallel is comi)lete.

Take another illustration : the case of the fishery on tiie coast of New-
foundland—a matter largely debated, for many reasons—an enormous
industry carried on on the coast by reason of the possession of that terri-

tory of Newfoundland, not merely because the sailors are in a convenient
position to go to sea and catch the fish, but because their ownership of
that territory enables them to do an enormous trade, to carry on an
enormous industry, in curing fish upon the land. Supposing that that
industry is found to be greatly atiected, because some enterprising
American sailors and fishermen go outside the three-mile limit and
catch enormous quantities which would otherwise have come within the
three-mile limit, and so nearer to and within easier access of the New-
foundland fishermen: suppose that the interference were so great that
their industry should droop and their commerce should be blighted:
would that give them any legal right? None whatever.
Again, "take the case of the Guano Islands in the south, where the

deposits of countless myriads of birds, over many years, have caused
there accretions of enormous value in the shape of guano. Supposing
some change of fashion took place, which offered a fitting reward to the
sportsman or to the hunter to kill these birds, in their tens and hun-
dreds of thousands for the sake of their plumage, and that thereby this

great and profitable guano industry on the islands were impaired, nay,
brought to an end. Could the owners of the islands complain

10G4 that because they were carrying on an industry on the islands, a
valuable industry, an important industry, and because that

industry was attacked by these men in shooting these tens of thousands
of birds outside the islands, that therefore that shooting was wrong?
Or take again the illustration, which is an apt one, as it seems to me,

where the collection of the eggs of the wild birds of the air is an impor-
tant industry, as it is upon many islands, as it is in connection with
some of these very islands in Behring Sea. I have got here before me
a book which I should like to hand to the Tribunal to examine. It is

a Report of Mr. Elliott in 1874, the one that is referred to by my learned
friends in some parts of their case and argument, in which he refers

—

Mr. Foster.—We discuss your reference to it.

Sir Charles Russell.—Eeally I do not understand yon.
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Mr. Phelps.—We do not refer to it. We do not understand it is in

the Case. ^Ve have not seen it.

Sir Chakles Russell.—Not seen it? Not seen the rei)ort of 1874?

Mr. Justice Haelan.—Sir Charles is talking of the Report of 1874.

Mr. Phelps.—Elliott's Report of 1874. It is not in our Case.

Sir Charles Russell.—I am at a loss to know what the interrup-

tion means.
Mr. Phelps.—It means that we were suggesting that the document

from which my friend is about to read is not in the Case. It is not in

evidence that I know of, and therefore I have not examined it.

Mr. Justice Harlan.—It is cited either in the British Case or Counter
Case.
Mr. Foster.—That is what I said. It is cited by ihem—not by vs.

Sir Charles Russell.—It is cited again and again. Why I should
be interrupted I do not know. I do not comi)lain of the interruption,

but I do not understand its cause. I think I am well founded also in

saying it is referred to by Mr. Blaine in his earlier correspondence.
Mr. Carter.—We have not referred to it ourselves in our Case.

We have carefully avoided everything of Mr. Elliott's.

Sir Charles Russell.—Well, that is rather an awkward admission,
which my learned friend perhaps had been wiser not to make.
Mr. Carter.—We are willing to admit it.

Sir Charles Russell.—Because this is the gentleman whom they
constituted a special Commissioner by a special Act of Congress in the
year 1890. He was the creation of Congress to go out to make a report
on the Pribilof Islands.

The President.—Is there any reason why the scientific authority of
Mr. Elliott should be considered as not valuable?

Mr. Carter.—We totally distrust him, and have carefully avoided
him. He is a great favourite on the other side.

Sir Charles Russell.—As a learned Judge once said, it sometimes
happens that a witness who is called for the plaiutifT turns out

1065 to be a very valuable witness for the defendant; therefore the
plaintiff naturally distrusts him.

Mr. Foster.—We have not called him as a witness.
The President.—Do you say he was recalled by the Gov'emmentt

Is that your remark?
Mr. Foster.—I say we have not called him as a witness.
Sir Charles Russell.—No, you have not; and that induces me to

say what I thought was beyond dispute. You constituted him a special
commissioner by Act of Congress in 1890, and you clothed him with
a special authority, as the best person you could select for the purpose
of enquiring into this very question, after it had arisen in controversy
between Great Britain and America; and because his results do not
suit the argument or the purposes of my learned friends, then he
is rejected, and his evidence discarded.

Mr. Caktkh.—The reason of it is another thing.
The President.—Is it a reason which you can state?
Mr. Carter.—Our interruption was founded solely ui>on this: Sir

Charles sought to injpute him to us. We reject him. That is all.

ThePREsiDKNT.—What I took the liberty of asking you was whether
you distrust him as a bad observer, or for another reason, a reason
which might make his observations suspicious.
Mr. Carter.—Oh, we distrust him because we suppose that he is an

untrustworthy observer—a man who is given to theories, and not to
an accurate dealing with facts. It is on this ground that we distrust
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him. He is not a man from whom we conceive the truth can be well
and suitably gathered.
The President.—I believe there were some contradictions, were

there not, in his observations at different periods?
Mr. Carter.—We think a great many. Mr. Phelps will probably

have something to say about him.
The President.—Very well.

Sir Oharles Russell.—I would dismiss this subject in a word. I

only intended to make a passing reference to it. If there is anything
to be said about this gentleman, let it be said by members of the Tri-

bunal, or let it be said by my learned friends, so that we may know what
it is ; because I find myself in avery strange position in regard to him. I

find this gentleman, not once, but twice, instructed to report officially

for the United States Government. The document which I was about
to refer to is an official document printed by the Government Department
at Wasliington in 1874, and it appears in the Tenth Census Keport of
the United States. I find that it was reprinted, in 1881. I find that
in 1890 the author is appointed to report by an Act of Congress, which
I have got here if there is any doubt about it.

Mr. Carter.—l^one of those things are questioned. It is not the
first time the United States has had an objectionable man in its

employment.
1066 Sir Charles Russell.—^Very well. He is objectionable

because his evidence does not suit your purpose.
Mr. Carter.—We will discuss that hereafter.

Sir Charles Russell.—Now finally, we have got Mr. Charles J.

Gofl:', the Treasury Agent, in charge of the seal islands, writing on the
31st of July, 1890, " There is but one authority upon seal life, especially
the seals of the Pribilof Islands, and this is the work of Prof. H. W.
Elliott, who surveyed these rookeries in 1872 and 1874, and his work
was verified by Lieutenant Maynard, and I am satisfied was as near
correct when made as was possible for a man to make; but to-day there
is a marked contrast between the conditions of now and then." That
was as late as July 1890. All I was going to say—it was really very
innocent matter

—

Mr. Carter.—Except that you imputed him to us. That is all we
object to.

The President.—I think it is clear that you do not trust him. Sir

Charles trusts him. Well, we have to decide.

Sir Charles Russell.—I merely asked you, Sir, to take a note of
the page. I was not even going to trouble to read it It is on page 127
of the Report, which is in my hands, in which he refers to the industry
of collecting the eggs of these wild birds as being an important one,

upon these very islands : I was merely referring to it as an illustration

of the theme I am upon, the rights which are attached to an industry.
Now precisely the same argument which has been advanced in respect

of this industry of seal-skinning would apply to this industry of col-

lecting eggs.
Or again, take the case of a game preserver, and there are such in

England, who does not preserve game merely for the sake of shooting
the game, but who makes a trade of preserving game. They shoot the
birds and thereby they get sport out of them ; but they send their game
regularly to market, making the best profit they can out of their

business. I have already dwelt upon how much greater careand expense
and cultivation, or, to use an expression dear to my learned friends, how.
much more "cherishing " the action of the game preserver in the matter

B s, PT xni 19
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of pheasants i8 than it is possible for the action of the United States

or their lessees to be; how the game preserver takes the eggs away from

the nest to induce the bird to lay more than it otherwise would; how
he places them under an ordinary fowl, and in that way rears them;

how he feeds them and keeps them until they grow up, and he kills

them; and yet when the birds go off his land upon the land of another,

has it ever been heard, could it even be suggested, that this industry

of sending his pheasants to market was injured in point of law because

his unneighbourly neighbours in the open common adjoining waited until

his birds escaped from his land, or were on the way back to it, and shot

them tliere, thereby lessening his profits'? The cases are absolutely

analogous, but the case of the pheasants is much stronger.

Take again the case of a rabbit warren. A great many rabbits

1067 are imported from this country intoEngland. They are cultivated

as an article of commerce. They are also cultivated in England
as an article of commerce. There are such things as rabbit farms where
everything is given up to the rabbits, and they are sent to the market
as regularly as you send barn-door fowls to market, or as you send eggs
to market, or butter to market, or any other article of farm produce.
Is it to be said that when these rabbits leave the land of theman where
they are in the habit of burrowing, and go on the adjoining open com-
mon or into another man's land, and are shot, and thereby his chances
of shooting them in his own warren are diminished, and thereby the
volume of his business are diminished,—is it to he said that that gives
him a right of action ? No.
These are apposite illustrations which, always bearing in mind that

the absence of property in the animals is the hypothesis on which the
argument of property in the industry is based, show how fallacious that
argument is.

The President.—Would you say that in the case of the Earl of
Abergavenny, which you mentioned yesterday, if the deer had been
shot out of his park, it would have been lawful?

Sir Charles Russell.—JSTo; because the jury found that the deer
were tame. That is the difference. If there be any doubt about that,
I will refer to it.

The President.—Oh no.

Sir Charles Russell.—The jury found that the deer were tame;
and of course I took it for granted that that point was present to the
mind of the Tribunal. I am arguing this question upon the assump-
tion that the seals are ferce natures; that is the assumption upon which
my learned friend Mr. Phelps rests.
The President.—Would you consider the rabbits in the rabbit farms

you spoke of as wild rabbits, aa ferce naturce?
Sir Charles Russell.—They are so considered. I have never

known any allegation of property in rabbits except in the case of tame
rabbits, raised in hutches.
The President.—In France, you know, we cultivate tame rabbits.
Sir Charles Russell.—In hutches you mean?
The President.—Yes in hutches. That is another thing?
Sir Charles Russell.—That is a different thing altogether: I was

not of course dealing with that case.
But on this point I hope I am followed by the Tribunal: I read the

argument so that there should be no mistake about it. The proposition
which my learned friend advanced assumes that the animals are ferce
natures. Let me read it again, in order to make my ground clear.
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The President.—Perhaps it is best to read it agaiu.

Sir Charles Russell.—It is on page 136

:

The case of the United States has thus far proceeded upon the groand of a national
property in the seal herd itself. Let it now be assumed, for the purposes of the argu-

ment, that no such right of property is to be admitted, and tliat the seals are
1068 to be regarded outside of territorial waters as ferce natural, in the full sense of

that term.

I have been arguing, of course, upon the assumption of this propo-

sition.

The President.—That is an assumption. That is not the general

statement of the United States.

Sir Charles Russell.—No, Sir.

The President.—It is an assumption merely for the sake of argu-

ment.
Sir Charles Russell.—May I point out that I have been eudeav-

ouring, I thought, with the closest attention to the order of the points,

to followout this assumption. I have argued, first, the question whether
there was a right of property, and in discussing this question, I endeav-
ored to establish—I hoped I had established—that seals were ferce

naturce. I had passed away from that, and I had therefore assumed as
the datum of this part of the discussion, as Mr. Phelps logically assumes,
that they are/erw naturce. His position is that, assuming them to be
ferce naturce, assuming no property in the seals or in the herd, yet that
there is a property in the industry; that is the point 1 am now arguing.
The President.—There is no misconception about that.

Sir Charles Russell.—No, Sir. Now, Sir, I have said all I have
to say upon those general illustrations of the fallacy of this proposition.
The Tribunal here adjourned for a short time.

Su- Charles Russell.—Mr. President, recurring to the proposition
which I said at the commencement of my argument on this point must
be established by my h-arned Mends, I have now to submit that that
proposition has not been and cannot be establivshed. That proposition
is that what must be shown is, that pelagic sealing is an invasion of a
legal right attaching to the industry. I have dwelt at some length
upon the matter, because of the respect that I unfeignedly feel for any-
thing my learned friend Mr. Phelps feels justified in gravely advanc-
ing; but I have finally to say, first of all, that I find no authority either

in municipal law or in international precedent to warrant the claim
that is here made; secondly, that I have pointed out by illustrations

that I have given, that if any such idea were to be accepted, novel as
I submit it is, it certainly would apply to many other cases; and, when
it is remembered that there is no property right in the thing or no
exclusive right to take the thing, it would have a far-reaching impor-
tance.

There are two other subjects that were referred to incidentally in

some observations which fell from you, Sir, as to certain rights, which
might be likened to industrial rights, which had not a copy and patent

" tangible existence, but which might be considered in the "ei^t-

nature of property or property right, and the special illustration that
you gave was in relation to copyright. Now I think that that was per-

haps a reference not without its use, because it does present an
1069 illustration of a case in which there exist in the popular, ordi-

nary acceptation of the phrase, natural rights of property which
may take the form of a useful invention for the benefit of the world, or

of a creation of the brain, either in the shape of works of iningiiiation,

the result of long labour and reseaich, or works of history or science,
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or may take the shape of inventions to lessen labour and advance in

that way processes useful to mankind—and would suggest that, in the

case of the individuals, they were eminently deserving of protection and
recognition; and, taking the productions of a nation in the aggregate,

might well be said, without any extravagance of language, to consti-

tute a national property or a national interest, speaking in popular

language. Yet what is the fact in relation to both those subjects of

copyright or patent right? 1 said a day or two ago that some English

judges had declared that our earliest Statutes upon the subject of

cojjyright were but an affirmance of a principle which was embodied in

the Common Law. That has not been generally accepted. The ear-

liest of our Statutes dates back to the time of Queen Anne. But
though those opinions have been entertained by some Judges as to the

existence of a common law right of protection to copyright, certainly

they were not generally held, and certainly they were not views that

were ever held to have any operation in the sense of establishing prop-

erty outside the municipal law of England. I think the law of France
is the same. I do not know any country which has protection except

by comparatively recent legislation either for copyright or for inven-

tion. I do not think there is any trace of it—and I speak subject to

the correction of the eminent Jurists I am addressing—in the earlier

systems of law, especially the Roman law.

The President.—The first trace in France was in the form of a royal

license for printing.

Sir Charles Eussell.—Quite so. i^Tow I will state what the con-

dition of things is internationally upon both these subjects. A good
many of the civilized Powers have by international arrangement—I use
international arrangement as distinguished from international law

—

sought to bring their mutual relations on the subject into consonance
with municipal law.

Now, first as to copyright. One of the earlist International Con-
ventions to which Great Britain was a party dealing with copyright
was as recent as the year 1886 ; and up to that time it had been a mat-
ter of great complaint, as regards many foreign countries, on the part
of English authors that their books were re-published under circum-
stances which gave them no reward whatever for their- labour. And
great complaints were made, especially of one great English-speaking
community,—I mean, of America, though it also had its complaints,
and well-founded complaints, which I shall presently refer to—but one
great complaint was that in America English books were reproduced,

and the profit of their reproduction went into the pocket not of
1070 the original author, but into entirely different channels; and to

the general Convention I am about to refer to, America was no
party. The i)art the United States of America played in the matter I
will mention hiter ; but, in 1886, Great Britain, Germany, France, Italy,
Spain, Portugal, Belgium, Switzerland, Hayti and Tunis were parties
to the International Copyright Convention of that year; and, under
that Convention, authors of any of the countries, parties thereto or
representatives of tliose authors, enjoy in the other countries for their
works, whether published in one of those countries or not, the rights
which the respective laws of those countries, either then or thereafter,
give to the nationals of the i)articular country.
The enjoyment of these rights is made subject by the Convention to

compliance with the conditions and formalities prescribed by the law of
the country of origin of the work, and does not extend in other coun-
tries beyond the terms of protection granted in the country of origin.
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As I have said, the United States was not a party to this Convention

;

but quite recently, I think in 1891, the United States passed a law
granting security of copyright in the United States to tlie authors of
any country which gives copyright to the productions of the citizens of
the United States on the same terms as it gives protection to its own
nationals in respect of any work printed ancl published first or, at least,

simultaneously, in the United States; and, upon an official intimation

hom the Government of Great Britain that Great Britain in fact gives
copyright protection to United States citizens on the same terms as she
does by her law to British subjects, the President, under the authority
of the law of the United States, may issue a Proclamation extending
the benefits of the Act to British subjects.

Senator Morgan.—Will you permit me to say that that Act of Con-
gress was based upon the fact that the Constitution of the United States
creates property in intellectual productions and also in inventions. It

creates property.
Sir Charles Russell.—That is my point. My point is, that while

it creates or recognizes that for its own citizens and nationals, it did
not recognise that property when it was the creation of British law.
Senator Morgan.—It might have been so in practice; nevertheless,

the Government of the United States assumed the right in virtue of its

sovereignty to create property in intellectual productions and also in

inventions, just as if they were material substances.
Sir Charles Russell.—I assure you, Sir, I am not concerned to

dispute that. I began by saying that the Copyright Act of Queen
Anne was, by some of our Judges, supposed to be an assertion of a
common law principle, which would be a recognition of property. The
point I am upon, the learned Senator will see, is that, while municipally
regarded there was property, there was no international recognition of
that property.
Senator Morgan.—That depends on international considerations;

but the fact of property in intellectual efforts and productions,
1071 and property in inventions, was established by the Constitution

of the United States.

Sir Charles Russell.—I do not doubt it. I have said the fact was
so as regards Great Britain. That is not the point I am upon. The
point I am upon is that it was not internationally so regarde<l; namely,
that the author producing an important work in England, the result of
the labour of years or of a lifetime, had that work reproduced, pirated,
in the United States and other countries. Do not let the learned Sen-
ator suppose I go into it for the purpose of recrimination, or anything
^f that kind, for I certainly do not. I only seek to show that interna-
tionally the property was not regarded, and that this Convention does
Bot make international law; it is a step towards international law, but
it does not make it. It is simply an agreement binding upon the Pow-
ers who are parties to it, and carrying with it an obligation upon the
part of those Powers to take the necessary steps to give effect to it.

Now as regards inventions the United States, on the other hand, had
very serious ground of complaint. The United States has added
greatly to the wealth of the world in that field of invention especially
which tends to the simplification of processes of labour, to which
invention the spur had been given largely owing no doubt to the
absence of a dense population to supply the full demands for manual
labour. The state of the English law in that regard is this: Prior to
1883 it had been for many years the law in England that the person
who introduced into the Unitetl Kingdom for the'tirst time a new inven-
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tioTi, wlietlier it was his own invention or not, was considered the first

and true inventor. I think I am right in saying that the same was the

law in the United States of America, as regards inventions of other

conntries. The result was that many inventions created in America,

when thev became known there, were communicated by telegram or by

post to Great Britain, and in Great Britain they were registered and
patented: provisional specifications were filed, and so forth, and the

person who so specified it, and patented it, although he might not have

been the producer of the idea, and often was not, was, according to

English law, the " first and true inventor".

This dilliculty formed the subject of frequent discussions, and ulti-

mately a convention was signed in Paris on the 2()th March 188;3, to

which, in the first instance, Belgium, Brazil, Spain, France, Guatemala,
Italy, and Portugal, amongst others, were parties: by which it was
agreed in Article 4 that any person who had duly applied for a patent,

design, or trade mark, in one of the contracting States should for a
period of six months, and in some cases for a longer period, have the

priority to the right of application for the patent or trade-mark in any
of the other countries parties to the convention. The actual terms of

the original convention were subsequently modified but not in any
material respect upon this point. The United States subsequently

joined in the convention, and thereby, in common with the other

1072 contracting countries, established a rule for the protection of

designs, trade marks, and letters patent, which were called

industrial property. Prior to this convention, and apart from the
countries that are parties to it, no right of property in letters patent
was recognized as between nations at all; and the law at this moment
stands in this way, that though the concurrence of the most conspicu-
ous Powers of the world goes a long way towards a general interna-

tional copyright law and a general law in relation to patents, still, the
law which afiects internationally these two important subjects of copy-
right and of invention, rests solely upon the agreement embodied in

the convention, and is binding solely on the parties to it.

Senator Morgan.—That would become international law if we wait
long enough and nobody objects.

Sir Charles Russell.—In process of time I sincerely hope it M-ill.

Now Mr. President, the next branch of the argument that my learned
friend Mr. Phelps proceeds to is the consideration of the question,
assuming that he has established an industry which he says is inju-
riously afiected by something done, what by international law are the
rights which a Power in time of peace may exercise for the protection
of that right, or of that industry.

Examination of
^ow, of coursc, Mr. President, it is obvious that if I

the arguinont as have succecdcd iu establishing that there is no right to

So^uon.^''*
°^ prote(;t, it becomes quite unnecessary to consider what

are the rights of protection. I certainly should be quite
content to leave the argument at this stage resting upon the ground
that no right has been shown to exist, and therefore, where there is no
riglit to protect, it l)ecomes immaterial to consider what may or may
not be done under international law, with a view to protection; but I
do not wish to pass by in a contemi)tuou8 way any argument my learned
friend has advanced; and I think it may throw some light on the gen-
eral consideration of this question and upon the fallacies which, I con-
ceive, creep into this part of the case, if I call attention to the cases
which my learned friend has cited in support of this supposed right of
protection in time of i)eace, and the acts which may by international
law be done in defence of that right.
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But first, and in order that tbe Tribunal may, when I am calling

attention to these cases, appreciate the distinction which I make in

reference to them, and the criticism which I shall take the liberty of

addressing in reference to them, 1 should like to be permitted to i)oiut

out in general language what I submit are the fallacies of the argu-

ments based upon them. The fundamental fallacy in this connection
is found in the proposition advanced in the Argument of the United
States that a State has in time of peace a right under international law,

and in its full rights of self defence and self-preservation, to do ou the
high seas whatever it may conceive to be necessary to protect its prop-

erty or its interests. That I conceive to be an unsound projwsition.

It makes the rights in time of peace the same as the rights in

1073 time of war. It confuses, I conceive, a variety of actions upon
the part of States, and treats them as if they were all of the

same character, to be explained and to be defended upon the same
grounds, although, in fact, as I have to submit, they are different in

character and are defensible or are explicable by very various reasons.
It will be found that in these illustrations my learned friend, as I

submit, has confounded acts done in a state of belligerency with acts
done in time of peace, and confounded acts which a nation will do in

defence of what it conceives to be its interest with what it may legally

do under the sanction of international law. Now, still speaking gen-
erally, I would ask to be allowed, without referring for the moment to

text books, which I shall do hereafter, to state generally the view which
we desire to present upon this subject. I think, it will help to clear the
ground, and to make the subject more intelligible, if we consider the
case in which the rights of self-protection and defence, or self-preserva-

tion as they are called, are recognized by international law, and the
grounds on which that recognition is based.
Now, by far the greatest number of instances apply to the state of

belligerency, yet even here there are very strict rules. It will be recol-

lected that belligerent rights rest on the genuine emergency of danger,
which is the true basis of all exceptional acts of self-defence, or of self-

preservation, and upon the consent which in consideration of that dan-
ger is given by neutral States. But even in the state of belligerency,
and as to belligerent rights, there are very clear limitations. Take the
case of contraband of war. The law of contraband of war does not
extend to every commodity which a belligerent Power may choose to

declare contraband: and, therefore, if something which international
law does not recognize as contraband of war is seized by a belligerent,

and brought into a Prize Court for condemnation, although the bellig-

erent might have been morally justified, according to its view of the
emergency at the moment, in seizing that particular thing, a Prize
Court could not condemn it, according to international law, unless it

fulfilled the conditions which are recognized by international law as
being essential to contraband.
Again, take the case of blockade. There was an attempt in years

gone by to establish what was known as paper blockade, but that is not
recognized by international law. A blockade, according to existing
international law, in order to carry with it the subsequent sanctions for

attempts to break it, must be an effective blockade. And if a ship is

seized by a belligerent Power, the Interimtional Prize Court would have
to consider whether or not the condition of blockade existed which
justified the seizure of a particular vessel as attempting to run that
blockade. Again, the belligerent Power might have thought itself jus-

tified in doing it on moral grounds; but, still, invoking international
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law, it could not get a condemnation in a Prize Court unless it was
shown that the oftence had been committed contrary to the canons of

international law.

1074 The nation might consider itself justified in seizing the ship

going to run the blockade, though the blockade was not effect-

ive,—though the iuternational conditions were not complied with; but

it does so at its own risk. It does so at the risk of ha^ing to defend

it«elf; and it does so with the consequence that, if it invokes the aid of

an international Tiibunal to condemn that ship, it cannot invoke it suc-

cessfully. The nation seizes because it is thought the occasion justified

it; because it is important that it should be done; but it is not a thing

which, by international law, they are justified in doing.

Kow, there is a good illustration of the distinction between what a
nation icill do and what a nation may legally do, in the well-known case

of the " Trent ", which occurred at the time when the United States

was engaged in the great struggle of its Civil War. I would like to

remind the Tribunal of what the circumstances of that case were. Cer-

tain gentlemen, among others a Mr. Mason and a Mr. Slidell, were on
board the " Trent". These gentlemen were on board a neutral ship, an
English ship, carrying the mails, not however that that gave any par-

ticular importance to it. They were bound on a mission to Europe, I

think to England and France, to seek the aid of those Powers in their

attempted revolt against the Federal Government of the United States.

Tte "Trent" was seized, and possession of these gentlemen taken
by the authority of the United States; and I have before me the Par-
liamentary Papers, which set out the whole of the correspondence in

relation to this matter. The whole of it I do not intend, as you will con-
jecture, to trouble the Tribunal with ; but what I do wish to call atten-

tion to is the position taken by the United States Minister Mr. Seward.
He argues at very great length that these gentlemen might be treated
as contraband of war; they were not soldiers, they were not carrying
arms, but that nevertheless they might be treated as cx)ntraband of war.
But that subject being treated by him at very great length in a despatch
of the 26th of December, 1861, which extends to a great many pages, he
finally, upon the remonstrances of Lord John Eussell (who was then
Foreign Secretary of Great Britain), feeling that he could not defend
his position upon any international legal principle, agre-es to release the
men ; and he adds that, as to this release, he does it the more willingly
because he says all danger which might arise from their not being
further detained had practically passed away.
To make this clear, I must go back a little. On the 9th of Novem-

ber, 1801, the announcement of the seizure is made; and Lord John
Russell writes to the British representative at Washington on the 30th
of November, 1861, announcing that intelligence of a very grave nature
had reached Her Majesty's Government; and he proceeds to mention
the facts, and he concludes by making a demand for the release of the
men : he says

:

It thus appears that certain individuals have been forcibly taken from on board a
British vessel, the ship of a neutral Power, while such vessel was pursuing a

1075 lawful and innocent voyage, an act of violence which was an afiront to the
British flag and a violation of international law.

Her Majesty's Government, bearing in mind the frieudlv relations which have long
Bubsisted between Great Britain and the United States,' are willing to believe that
the United States naval officer who committed this aggression was not acting in
conjpliance with any authority from his Government, or that if he conceived himself
to be so authorized, he greatly misunderstood the instructions which he had received.

P'or the Government of the United States must be fully aware that the British
Government could not allow such an affront to the national honour to pass without
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full reparation, and Her Majesty's Govornraeut are unwilling to believe that it could
be the deliberate intention of the Government of the United States unnecessarily to
force into discussion between the two Governments a question of so grave a character,
and with regard to which the whole British nation would be sure to entertain such
unanimity of feeling.

Her Majesty's Government, therefore, trust that when this matter shall have been
brought under the consideration of the Government of the United States, that Gov-
ernment will, of its own accord, offer to the British Government such redress aa alone
would satisfy the British nation, namely, the liberation of the four gentlemen, and
their delivery to your Lordship, in order that they may again be placed under British

protection, and a suitable apology for tlie aggression which has been committed.

Then a coinmuiiication of the facts was at the same time made to the
French representative by some of the persons taken on board this ves-

sel, two, I think, being French subjects; and Mr. Thouvenel writing to

M. Mercier a communication which is afterwards communicated to Lord
Eusscll, takes the same ground of its being an offence against interna-

tional law. I need not trouble to read that.

Then follows, also, a commnnication from the Austrian Minister in

the same sense as that from the French Minister. Also one from the
Gorman Minister, Count Bernstoflf", to Baron Gerolt in the same sense.

Then comes the long communication from Mr. Seward to which I have
already referred, but with which I do not think I need trouble you at
length. He argues the question out; tries to suggest that these men
might be regarded as contraband of war; points out the difficulties of so
regarding them, and makes the best answer he can. That claim to treat

them as contraband of war he afterwards withdraws; and, finally, when
he writes, announcing the release of the men, he says that if the safety

of the Union required the detention of the captured persons, it would be
the right and duty of the Government to detain them. " The right and
duty''\ you will observe is the language used. "Eight" is one of those
words very often ambiguously employed. This correspondence demon-
strates there was no right to seize or detain them by international law;
and when Mr. Seward used the word "right" in that connection, he
meant what I have already adverted to—that it was something which
would he done, right or icrong, whether internationally defensible or not,

if the emergency of the situation arid the interests of the United States
required that it should.be done.

Now Lord Eussell replies to that despatch on the 23rd January
1076 18G3 {I am reading from page 37 of this correspondence) in these

words.

Mr, Seward asserts that "if the safety of this Union required the detention of the
captured persons it would be the right and duty of this Government to detain them."
He proceeds to say that the waning proportions of tlie insurrection, and the compar-
ative unimportance of the captured persons themselves, forbid him from resorting to
that defence. Mr. Seward does not here assert any right founded on international
law, however inconvenient or irritating to neutral nations; he entirely loses sight
of the vast diflference which exists between the exercise of an extreme right and the
commission of an unquestionable wrong. His frankness compels me to be equally
open, and to inform him that Great Britain could not have submitted to the perpe-
tration of that wrong, however flourishing might have been the insurrection in the
South, and however important the persona captured might have been.

My object in referring to this case, Mr. President, as I hope you will

perceive, is to point to it as an illustration of the casein which a nation

puts itself outside International right, and where the only defence of

its position must be that it considers itself morally justified in doing the

thing, and is prepared, if necessary, to fight in defence of having done
it. That is not within the domain of international law, it lies entirely

outside.
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Again, take the case of the Keveime Laws—the Hovering Acts, wliich

are referred to in the argument, as if they afforded some justification for

the position of the United States as to self defence or self preservation.

Upon what principle do those Acts rest? On the principle that no civ-

ilized State will encourage offenses against the laws of another State

the justice of which laws it recognizes. It willingly allows a foreign

State to take reasonable measures of prevention within a moderate dis-

tance even outside territorial waters; but all these oiJences, and all

offences of the same class and character relating to revenue and to

trade, are measures directed against a breach of the law contemplated

to be consummated within the territory, to the prevention of an offence

against the municipal law within the area to which the municipal law
properly extends. But it does not follow that all Acts of this kind will

in all cases meet with assent. It certainly would not, and could not be
expected to meet with assent, if the right were attempted to be exer-

cised—I use the word ''right" in the laxer sense of the word: I would
prefer to say ''if the Acts were attempted to be enforced",—at a consid-

erable distance from land, and I affirm that in no such case by interna-

tional law, could it be maintained as of right against an objecting nation.

As was said in the case my friend referred to in his Argument of

Church V. Euhbart, by Chief Justice Marshall, if the right is extended
too far, it will be resisted; in other words, he considers that it is a quasi-

right exercised by concession, and depending for its continued existence
upon consent and upon the moderation with which it is used. And,
indeed, as I read my friend Mr. Phelps' argument upon this point, he

seems to admit that that is the true view; because on pages 170
1077 and 171 my friend dealing with one of the contentions advanced

on the part of Great Britain, says:

An effort is made in the British Counter Case to diminish the force of the various
statutes, regulations and decrees above cited, by the suggestion that they only take
effect within themunicipal jurisdiction of the countries where they are promulgated,
and upon the citizens of those countries outside the territorial luoits of such
jurisdiction.

Then my friend proceeds

:

In their strictly legal character as statutes, this is trap. No authority need have
been produced on that point. But the distinction has already been pointed out,
which attends the operation of such enactmonts for such purposes. Within the ter-
ritory where they prevail, and upon its subjects, they are binding as statutes, whether
reasonable and necessary or not.

That is true : Then he goes on to say " without", that is to say, outside
the territory

:

Without, they become defensive reflations, which if they are reasonable and nec-
essary for the defense of a national interest or right, will be submitted to by other
nations, and if not, may be enforced by the government at its discretion.

You see, Mr. President, once you criticize and appreciate the language
in which this is stated (which is in strict conformity with Church v.
Eubhart), you will see my friend is there referring to exactly the princi-
ple of the Hovering Acts, about which I shall have something to say in
a moment, that he is referring to something, not which the nation has
a legal right to do by a recognized rule of International law, but to
something whicli, so long as it is reasonable and necessary, "irt'/i be
submitted to by other nations, and, if not, may be enforced by the
Government at its discretion."

I need not say, tlierefore, that my friend's proposition consists of two
branches—first of all, that a defensive regulation which is reasonable
and necessary will be submitted to; secondly, that if it is not submitted



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 299

to, the nation has, in order to compel assent, the resort to force alone

—

which is war. But I would like to say one thing, as I have drawn
attention to this, although it is not strictly to the i)oint upon whicli I

am, but it is nevertheless sufficiently ad rem to justify my now alluding

to it. You will observe that in this paragrapli my friend Mr. Phelps
has recognized that the territory is .the limit within which a municipal

statute operates; and, therefore, he X)rovides for the case of the United
States failing to establish territorial dominion, or territory over the area

to which their statutes have been adjudged to apply, and he is in effect

saying that, although qua statute it has no operation outside the terri-

tory, yet failing operation outside the territory it becomes a good,
effective, defensive regulation.

Now I have, upon that, to make two observations. I have to ask in

the first place: Is there any precedent in any book of authority or in

any international controversy in which a statute assuming to

1078 exercise authority over a territorial area has over been regarded
as a protective or self defensive regulation? That is the first

question to which I would invite, when the proper time comes, my learned
friend's answer—Is there any such case? Nay, I will suggest further

that the very idea of defensive regulation, or defensive act, or self-

preservative act, repels the idea of cut and dried, formulated rules?

The occasions for acts of self-defence, or self-preservation, are occasions

of emergency—sudden emergency—occasions when there is no time (to

use the expressive language of an eminent Statesman of the United
States, to which I shall hereafter refer),—when there is no time for

deliberation, no time for contrivance, no time for warning, no time for

diplomatic expostulation. That is the very idea at the bottom of all

these exceptional acts of self-defence or self-preservation. But to say
that a statute which fixes its own x>enalties, including imprisonment,
and which is applied and intended to apply territorially, that is, within
the dominion, is to be regarded, when the occasion of the State requires
the argument to be turned that way, as a defensive regulation applica-

ble to the case of emergency, or falling within the principle of acts of
self-preservation, is, as far as I know, entirely and absolutely without
any kind of authority.

Besides, let me remind you of a further difficulty, as I have touched
upon this point. The very constitution of an international Court implies
that there is a question to be settled upon international principles

—

upon the principle that the Court is not the Court of the captor only,

but a Court which is charged with the care of, and the just adjudication
upon, matters affecting the rights of all nations, entirely and wholly
apart from the municipal law; and one of the first things which the
Judge of such a court would be called upon to consider would be the
circumstances of the case, the character of the emergency, and the char-

acter of the sanction which by international law would follow upon the
act done if it were not justified by the circumstances of the case. But
here is a cut and dried statute, which tells the Judge that the conse-

quences of the act on which he has to adjudicate are confiscation of the
ship, imprisonment of the men—imprisonment not exceeding a definite

term—or imposition of a fine not exceeding a definite amount. This
argument of self-defensive regulation is an ingenious afterthought:
creditable to the subtlety of the minds which have invented it, but not
a defence wliich was present to their minds when this question was
diplomatically in controversy between Great Britain and the United
States.
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I have been drawn a little away. Mr. President, from the point which
I was ii\H)n. although I think what I have said is still quit« necessary

to the line of the argument which I am pursuing.

I have already referred, Mr. President, to this question of the Hover-
ing Acts, and I do not intend to repeat myself upon them except to

make this comment: that—although many Powers have adopted Acts
which may be called Hovering Acts, and although other States, espe-

cially tliose that have similar Acts, have recognized, have not
1079 complained of, have acquiesced in, acts done; outside the terri-

torial limits in defence of trade or revenue, acts done by other

Powers under those Acts even where they involve the seizure of their

own shii)S and subjects—yet I think it would be too much to say, even
at the present day, that the i>rinciple of the Hovering Acts can iirop-

erly yet be said to be part of international law: it really does rest now
ui>on that principle of acquiescence which I have mentioned, and that
acquiescence in its turn rests upon the principle that a nation will not
interfere to throw the mantle of its protection over one of its nationals
when that national has, for his own private ends, been running counter
to a just and reasonable law of a friendly Power.
And I observe that that is the way in which these Hovering Acts are

treated by text writers of authority. I refer to Dana's edition of
Wheaton, the 8th edition published in 1866, and especially to the note
1()8, following upon the beginning of section 180; but I will not read
the i)assage for the moment.
Now I will still pursue the question raised, as to certain things which

are done with permission and acquiescence, whether or not they may be
said to be strictly conformable to international law.
Take again the pursuit of vessels out of the territorial waters, but

which have committed an offence against municipal law within terri-

torial waters—which is a case which my learned friend and myself (and
I have no doubt my learned friends on the other side), have had fre-

quent occasion to consider. Here, again, there is a general consent on
the part of nations to the action of a State pursuing a vessel under such
circumstances, out of its territorial waters and on to the high sea.
Senator Morgan.—You mean a consent by acquiescence?
Sir Charles Russell.—A consent by acquiescence.
The President.—And not in every case?
Sir Charles Russell.—No, certainly not in every case. I will

state—although not perhaps exhaustively—some of the leading condi-
tions. For instance, one condition is it must be a hot pursuit—that is
to say, a nation cannot lie by for days or weeks and then say: ''You,
weeks ago, committed an offence witiiin the waters, we will follow you
for miles, or hundreds of miles, and pursue you". As to that, it must
be a /iO< jmrsuit, it must be immedmte, and it must be within limits of
moderation. In other words, we are still considering the character of
the act which is not defined by International law, ichich is not a strict
right by International lair, but which is something ichich nations will stand
by and see done, and not interpose if they thinl- that the particular person
has been endeavouring to commit a fraud against the laws of a friendly
Power.

Senator Morgan.—That relates to the morality of the act.
Sir Charles Russkll.—To some extent, undoubtedly. The par-

ticular nation would undoubtedly be gni<led in its acquiescence or non-
acquiescence according to its view of the morality or immorality of the
particular conduct pursued—according to its view of the justice or injus-
tice, reasonableness or unreasonableness, of the particular law.
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1080 I am of course here endeavouring to show that these various
cases, quite dissimilar in their character, but all grouped together

by my learned friend, are explicable upon different reasons. Some of

the instances in the later cases which he gives, to which I am going to

refer, are cases that fall within an entirely different category. They
are acts either quasi-belligerent or actually belligerent, and fall within
no rule of international law at all; they are acts which the nation does
at its peril, taking the risk of having to defend them by force if they
are challenged. They do not fall within any (what 1 may call) peace
principle of international law.

Then again, take the case of sudden emergency, where there is some-
thing that may properly be considered as requiring instant action; as,

for instance, those which are given by Azuni, where to avoid a greater
danger, for example, the spread of fire, you may even destroy the prop-
erty of another under the urgent necessity of the moment, where there
is no time for precautionary measures, and the spread of the fire must
be prevented : there you may act on the instant though by your act you
destroy the property or invade the right of another. The case rests
upon an entirely different principle.

But as regards those cases, as Mr. Webster, the American Minister,
said in the case to which I shall presently refer, what a Government in

such a case has to do in defending or excusing an act which is an inva-
sion of the rights of another sovereign Power, is to "show a necessity
of self-defence, instant, overwhelming, leaving no choice of means and
no moment for deliberation."

That is the language of one of the most distinguished of the Ministers
of the great American community.
Now in time of peace it wiU be found that the liberty conceded by

consent of nations to maritime Powers as to exceptional acts of self-

preservation is very closely restricted indeed; and here the simple
inquiry is, how far can it be shown that civilized States have agreed to
the exercise of a jurisdiction on the high seas under the plea of self-

defence or self-preservation.

And I submit that it has never been suggested, still less agreed to
by nations, that a particular Power may judge for itself of the incon-
venience it is suffering from the action of another Power on the high
seas, and put down that action with a high hand. Any such general
proposition is unsound. It may do it; but if it does it it does it as an
act which it must defend by force if challenged; it is not In the exercise
of a legal right. It is a resort to the early sanction of force, and must
be justified, if it be necessary, by force. And the restricted proposition
which we state, and by which we stand, is, that in such a case as the
present, where there was no such instant overwhelming necessity of
self-defence, where there was time for device of means, where there was
time for deliberation, where there icas time for diplomatic expostula-

tion and representation, that it is idle to try to treat this case as
1081 a case of necessary self-defence or self-preservation. For be it

recollected that beyond the fact of the legislation, which was pro-

fessedly a territorial legislation, and a territorial legislation only: and
beyond the fact of the seizures, which were made upon the basis of the
assertion of that territorial legislation, there was, before these seizures

began, no representation made to Great Britain by the United States
that she regarded this as a matter of national interest by which, right
or wrong, they were determined to stand. And up to the present time
even there has been no such representation.
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Their case has been based upon alleged right, and based upon right

mainlv and primarily upon the giouud of extended territorial jurisdic-

tion over the vraters'^of Behring Sea. We say therefore the true propo-

sition, the true limitation, in such cases, in times of peace, as between
friendly Powers, is that there is no right by international

of^8eKd™en^°t^ law to seizc the ships of another nation—I am excluding
time of peace. cascs within tlic Hovcring Acts, which I have already

dealt with—that in time of peace there is no right to seize the ships of

another nation on the high seas except for piracy.

I may be asked, finally, may there not be cases in which, although it

may not be possible to formulate the interests of a nation under any
recognized head of law, municipally or internationally regarded: yet

may there not be cases in which there may be great interests of a nation

which yet call for and morally justify that nation in acting, and acting

in assertion of those interests and in defence of them? Yes; there are

such cases; but what are they? They are cases which rest upon the

very same principle upon which nations have been driven, sometimes
justly, sometimes unjustly, to defend territory which they have acquired,

or to acquire territory in which they have by international law no right,

but which, either in pursuit of a great ambition, or in the gratification

of racial antipathy, or under the influence of the ambition of a great

potentate, they choose to think is necessary for the well-being and safety

of the nation. But that is not international law, or international right.

That is war, and is defended as war, and justified as war alone.

And I do not hesitate, Mr. President, to follow out this illustration to

its conclusion. I do not hesitate to take the concrete case of these seals.

It would be remarkable if they did it, they would be very unwise if

they did it—extremely foolish if they did it—if 1 may respectfully say
so. But the United States might choose to say:—We regard the inter-

ests of fur-sealing as of so great a magnitude, as of so much importance
to the well-being of our great community, as so important to the advanc-
ing interests of civilization the world over, that we will assert, right or
wrong, our claim against the world to protect the fur-seals in Behring
Sea, or miles away from the Behring Sea.

But that would be war.
And there is another side to the question. Great Britain might choose

to say:—We consider the interests involved in this question as
1082 very great and very important—not merely to the interests of the

Canadians, to the interests of a rising colony; but in view of the
broader and greater principle which we conceive to be involved, the
interference with the eqality of all nations on the high sea, the attempt
by one nation to usurp special privileges and special powers on the high
sea. We consider that question to be of so great importance that we
will defend it by force.

But that again is war.
That is not international law; that is not international right; and

that is not the character of the question which this Tribunal has been
invoked to determine. In this at least we are agreed: that as regards
these questions which I am discussing (I have nothing to do with regu-
lations at this moment) as regards these questions of legal right, we are
to address you as lawyers would address judges, as advocates would
address jurists.

In view of, and after, this general statement upon this matter, I now
Examinatjon of 'I'^k your consideration of the authorities cited by my

SielTn^'cH^' learned fiiend
; aiul you will see that they fall within one

by uoitU sut«s. or Other of the categories to which I have adverted, and
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are not cases of acts of defence or in the nature of acts of self preser
vation, as suggested.
The first of these is at page 152, the case of Amelia Island, which

occurred in the year 1810. This will be found to have been in eflect

belligerency. These are the facts; and I take them as they are put in

the printed Argument of the United States.

Amelia Island, at the mouth of St. Mary's river,

Which I may say is oft' what is now the State of Florida

and at that time in Spanish territory, was seized in 1817 by a baud of bnccaneers
under the direction of an adventurer named McGregor, who, in the name of the
insurgent colonies of Buenos Ayres and Venezuela, preyed indiscriminately on the
conmierce of Spain and of the United States. The Spanish Government not being
able or willing to drive them off, and the nuisance being one which required imme-
diate action, President Monroe called his Cabinet together in October, 1817, and
directed that a vessel of war should proceed to the island and expel the marauders,
destroying their works and vessels.

Why, the mere statement of the case, as it is put here—not unfairly
at all—by my learned friends, shows what the character of the case was.

I have before me the message of the President of the United States to
Congress, in which he explains and justifies the action that is referred
to in that case; and having read that, I shall not need to say more about
it. Of course if I am relieved, as I should be delighted to be relieved,

of any of these cases by the Tribunal, I shall pass on.

The President.—Not at all.

Sir Charles Russell.—But I must deal with each of them unless
I am so relieved.

1083 This was the message of President Monroe, delivered on the
13th of January, 1818. He says

:

I have the satisfaction to inform Congress that the establishment in Amelia Island
has been suppressed, and without the effusion of blood. » » * * By the suppression of
this establishment and that of Galveston, which will soon follow, if it has not already
ceased to exist, there is good cause to believe that the consummation of a project
fraught with much injury to the United States has been prevented. When we con-
sider the persons engaged in it, being adventurers from different countries, with
very few, if any, of the native inhabitants of the Spanish colonies;—the territory
on which the establishments were made, one on a portion of that claimed by the
United States, westward of the Mississippi; the other on the part of East Florida,
a province in negotiation between the United States and Spain;—the claim of their
leader, as announced by his proclamation on taking possession of Amelia Island,
comprising the whole of both the Floridas, without excepting that part of West
Florida which is incorporated with the state of Louisiana;—their conduct while in
the iiossession of the island, making it instrumental to every species of contraband,
and in regard to the slaves, of the most odious and dangerous character;—it may
fairly be concluded that if the enterprise had succeeded on the scale on which it was
formed, much annoyance would have resulted from it to the United States.
Other circumstances were thought to be no less deserving of attention. The

institution of a government by foreign adventurers in the island, distinct from the
colonial governments of Buenos Ayres, Venezuela, or Mexico, pretending to sov-
ereignty and exercising its highest oflBces, particularly in granting commissions to
privateers, were acta which could not fail to draw after them the most serious con-
sequences. It was the duty of the executive either to extend to this establishment
all the advantages of that neutrality which the United States had proclaimed and
have observed in favor of the colonies of Spain, who, by the strength of their popu-
lation and resources had declared their independence, and were affording strong
proof of their ability to maintain it, or of making the discrimination which circum-
stances required. Had the lirst course been pursued we should not only have sanc-
tioned all the unlawful claims and practices of this pretended government in regard
to the United States, but have countenanced a system of privateering in the Gulf of
Mexico and elsewhere, the ill effects of which might and probably would be deeply
and very extensively felt. The path of duty was plain, from the commencement ; but
it was painful to enter upon it while the obligation could be resisted. The law of
1811, lately abolished, and which it is therefore proper now to mention, was con-
sidered applicable to the case, from the moment that the proclamation of the chief
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of the enterprise was seen, and its obligation was daily increased by other con-

siderations of hiijli importance, already mentioned, which were dtemed sufficiently

Btronp in tlieiiistrves to dictate the course which has been pursued.

Early intimations having been received of the danjrerous purposes of these adven-

turers, timely precautions were taken by the establishment of a Force near the St.

Marys, to prevent their etiect, or it is probable that it would have been more sensibly

felt.

Then on the next page:

For these injuries, especially those proceeding from Amelia Island, Spain would
be resjjonsible, if it was not manifest that, although committed in the latter instance

through her territory, she was utterly unable to prevent them. Her territory, how-
ever, ought not to be made instrumental through her inability to defend itto purposes

so injurious to the United States. To a country over which she fails to maintain
her authority, and which she permits to be converted to the annoyance of her neigh-

bors, her jurisdiction for the time necessarily ceases to exist. The territory of
Spain, will, nevertheless, be respected, so far as it may be done consistently

1084 with the essential interests and safety of the United States. In expelling

these adventurers from these posts, it was not intended to make any conquest
from Spain, or to injure in any degree the cause of the colonies. Care will be taken
that no part of the territory contemplated by the law of 1811 shall be occupied by a
foreign Government of any kind.

You will see at once what the case was.
Lord Hannen.—Is not the substance of it this: There being no

responsible Government to which recourse could be had for redress,

direct war was made upon these people?
Sir Charles Russell.—Certainly; and they were adventurers,

usurping authority in two places, part attached to American territory,

part attached to the State of Louisiana, with regard to which they
were in negotiation with Spain, at the very time, for the acquirement
of the territory, and which they afterwards acquired. They were, if I

may use that expression, land pirates.

^Ir. Justice Harlan.—Sir Charles, it may be worth stating that
under the Constitution of the United States only Congress can declare
war.

Sir Charles Russell.—That I had also recollected. It is impor-
tant, undoubtedly, in that connection. I supposed it had declared war,
though I do not know for certain.

Mr. Justice Harlan.—I do not remember that it had.
Sir Charles Russell.—It did not treat this party as a real bellig-

erent. It treated it rather as a case of land pirates.
The President.—It was rather an act of military execution than of

belligerency, I should say.
Sir Charles Russell.—^That may be so—quasi-belligerency, in

point of fact, I suppose.
What 1 wish to point out is this. I am obliged to Mr. Justice Harlan

for reminding me of what I in fact knew, that the assent of Congress is

necessary to the conclusion of a Treaty and to a declaration of war; but
whether it was war formally declared or not, I wish to point out that
my learned friends, in citing this case, have themselves treated it as
belligerent, because the sentence on page 152, begins with these words:
"A belligerent may "

—

The President.—That is a quotation from Mr. Wharton, I believe.
Mr. Phelps.—All those quotations are from Mr. Wharton. They

should be in quotation marks.
Sir Charles Kus.sell.—Very likely that is so. I accept it. What

I am calling attention to is this:

A belligerent may under extreme necessity enter nentral territory and do what is
actually necessary for protection.
And he cites the case of Amelia Island, in respect to which he saya:
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The President.—The last line is by Mr. Phelps, but I believe the
two preceding lines are not.

1085 Mr. Phelps.—Mr. Wharton's proposition is the first one, begin-

ning,

Intrnsion on the territory or territorial waters of a foreign state, etc.

Sir Charles Russell.—Then Mr. Phelps, I think, agrees that these
words are his.

A belligerent may, under extreme necessity, enter neutral territory and do what
is actually necessary for protection.

Mr. Justice Harlan.—Is that yours, Mr. Phelps, or Mr. Wharton's!
Mr. Phelps.—Mr. Wharton's.
Sir Charles Russell.—Are you quite sure, Mr. Phelps!
Mr. Phelps.—I am quite sure.

Sir Charles Russell.—It is enough then to say I have not the
weight of the authority of my friend Mr. Phelps; I have only the
authority of Mr. Wharton, and he treats it as a belligerent act. I am_
sorry I have not both; but I shall be content with one.

But whether war was formally declared or informally declared, the
acts were in the nature of belligerent acts, directed to putting down
the persons who were assuming, without authority, jurisdiction, and
who were committing acts, as I have said, of land piracy. That is

practically all that one can say of it.

The next case cited is the case of the Caroline, on page 153. That
was a case where there was, or had recently been, an actual rebellion

in Canada. What happened was this : It appears from the correspond-
ence, which I shall presently refer to, that this vessel, the Caroline,
was armed by a number of persons acting in sympathy with the rebel-

lion. These persons got the vessel to the river which connects Lake
Erie with Lake Ontario.
The flow of the water is from Lake Erie into Lake Ontario, and Lake

Erie divides Canadian from United States territory. They got this

vessel, intending to use it as an offensive weapon against Canada, into
the river which unites Lake Erie with Lake Ontario, and they got to
the side of the river next to American territory. In that condition of
things the Canadian authorities sent down an armed force, took pos-
session of the vessel, and being unable to take her away, they destroyed
her as being an engine of offence directed against her. My friend Mr.
Box has been good enough tp give me a short note which he has
extracted from a parliamentary paper which I have here, and which I

have read, but the note gives the facts. The case of the United States
is set out in a despatch from Mr. Stevenson to Lord Palmerston, dated
the 22nd of May 1838.

According to this despatch, there was an insurrection in Canada.
The Caroline was an unoffending United States vessel. She was seized
in a United States port, set on fire, and sent over the falls of Niagara.
That is the statement of Mr. Stevenson.
The British case, on the other hand, is set out in a despatch from

Lord Palmerston to Mr. Stevenson, dated the 22ud of August,
1086 1841. According to Lord Palmerston's account of the facts, a

small band of Canadian refugees, who had taken shelter in the
state of New York, formed a league with United States citizens for the
purpose of invading British temtory, not to aid in the civil war, which
did not exist, as Lord Palmerston contended, but to commit in British

territory robbery, arson and murder. At the United States ix)rt of
Schlosser, with the connivance of the authorities there, the Caroline

H S, FT XIII 20
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obtained mnnitions of war from the public stores, some of which were
conveyed to Navy Island, in British territory, for the above uses. The
British boat surprised the vessel in Schlosser harbor at night, removed
the crew, set it on fire, and let it drift over the Falls. Mr. Webster,

who then was the Minister of State, writes in reference to this matter
the language which I have quoted; at a later stage of the diplomatic

discussion, and repeating his view of the facts, says:

Lender those circumstances, and under tliose immediately connected with the trans-

action itself, it will be for Her Majesty's Government to show upon what state of

facts and what rules of international law the destruction of the Caroline is to be
defendeil. It will be for that Government to show a necessity of self defence, instant,

over-whelraing, leaving no choice of means and no moment for deliberation.

It is set out at page 186 of the printed Argument, in which tliis case

is referred to.

I have only finally to read the justification which Lord Palmerston
put forward for the act, with which explanation the United States was
content, and did not pursue the matter further. The despatch from
Lord Palmerston is dated the 27th August, 1841, and is set out at page
56 of the correspondence relating to this matter. He gives the state-

ment and facts which I have endeavored to summarize.
The President.—We have not got that.

Sir Charles Russell.—'No, I shall hand this to the Tribunal if

thoy so desire it. It is upon a matter upon which there is no dispute

as to fact. I am reading historical documents. Lord Palmerston goes
on, after stating the facts very much as I have described them, and
says:

In this state of things a small band of Canadian refugees, who had taken shelter

in the State of New-York, formed a league with a number of citizens of the United
states for the purpose of invading the British territory, not to join a party engaged
in civil war, because civil war at that time in Canada there was none, but in order
to commit within the British territory the crimes of robbery, arson, and murder.
Her Maje.-ity's Government, and Her Majesty's Minister at Washington have called

these people pirates, and the American secretary of State in a recent note to Mr.
Foj. observes, that this name cannot properly be applied to them. The Undersigned
is ready to admit that technically, the word •* pirate" is applied to persons who,
without authority or commission, commit upon the hiarh seas the crimes which this

band of offenders determined to commit upon the laud ; but if the term is in this
case inappropriate, it is so, not on account of the nature of the acts which these
men were about to perpetrate, but on account of the element on which those acts
were to be committed

—

And then he concludes:

That there was no fortification at Schlosser

—

1087 That is the place where the ship was seized.

Her Majesty's Government are ready to admit; for though the place is called
Fort Schlosser, Her Maiesty's Government believe that no fortified building at pres-
ent exists there. It is also perfectly true that no hostilities had been commenced on
the Aincric.in side, if by that expression Mr. Stevenson means the American side of
the river; but that hostilities had been commenced by the Americans is now an
historical fact, and those hostilities consisted in an invasion of British territory by
an armed force from the state of New-York. In fact, the peoijle of New-York *had
begun to make war a<iainst Her Majesty's Canadian Provinces. They had done so
apparently with the connivance of the Authorities of the State; not only the New-
York territory at Schlosser h:id lost its neutral character, and had become enemies'
land, but other portions of the territory of that State had assumed the same condition.
One or other of two thinj^s must be'. Either the Government of New-York know-

ingly and intentionally pernntted the band of invaders to organize and equip them-
selves within the State, and to arm themselves for war against British territory, out
of the military stores of the State ; or else the State Government had lost its authority
over the border districts; and those districts wore for the moment in open defiance
of the power of the State Government, as well as at war with the opposite British
province.
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In the first case the British Authorities in Canada had a right to retaliate -war for

war; in tlie second case they were no longer bound to respect .as neutral that portion
of territory which, by shaking off its obedience to a neutral Government, had ceased
to he neutrjil, and could certainly not be entitled to the privilege of protecting per-

sons who were actively engaged in making war upon Her Majesty's territory:

Whether that view was right, or wliether it was wrong, I am only con-

cerned in showing that the justification of tlie proceedings was a justi-

fication based upon a belligerent right, and as Lord Palmerstou
declared, it was an act of defence against an act of war; and it is

enough to conclude this story to say that after some correspondence
the authorities of the United States accepted that explanation, and did
not press any claim lor reparation.

Mr. Phelps.—The correspondence on which this matter was con-

eluded was between Mr. Webster and Lord Ashburton, and was of a
very diflierent character from that.

Sir Charles Russell.—I do not think it is of an essentially differ-

ent character from that. My learned friend is so courteous, that I am
sure he would not make that observation unless he thought it was well
founded. We have the correspondence of Lord Ashburton at page
186, and I do not admit that it differs in any sense. I do observe this,

that Lord Ashburton takes up the language which Mr. Webster form-
ulates, and says that you have to show that the necessity for what you
did was instant and overwhelming, leaving no choice of means, and no
moment for deliberation; and Lord Ashbuiton proceeds to show that
it came within that principle. But I am not aware that there is any
other difference between them.
Mr. Phelps.—The difference was not put upon the ground of being

an act of war or of the United States having lost its character of
neutral territory; but simply as an act of self-defence against a band

of robbers.
1088 Sir Charles Russell.—Be it so. I think I have in effect

already said so, because I pointed out that in answer to Mr.
Webster, who says "can you in justification of this show that the
necessity was instant, overwhelming, leaving no choice of means, and
no moment for deliberation ", Lord Ashburton proceeds to accept that
and justify it.

Now, before the Tribunal rises, as my learned friend has been good
enough to call attention to this point, let me refer to the bottom of
page 186. Lord Ashburton says:

Give me leave, sir, to say, with all possible admiration of your very ingenious dis-

cussion of the general principles which are supposed to govern the right and practice
of interference by the people of one country in the wars and quarrels of others, that
this part of your argument is little applicable to our inmuu'.iate case. If Great
Britain, America, or any other country, suffer their people to fit out expeditions to
take part in distant quarrels, such conduct may, according to the circumstances of
each case, be justly matter of complaint, and perhaps these transactions have gen-
erally been in late times too much overlooked or connived at.

That is very much what Lord Palmerston had said

:

But the case we are considering is of a wholly different description, and may be
best determined by answering the following question: Supposing a man standing
on ground where you have no legal right to follow him, has a weapon long enough
to reach you, and is striking you down and endangering your life, how long are you
bound to wait for the assistance of the authority having the legal power to relieve

youf Or, to bring the facts more immediately home to the case, if cannon are mov-
ing and setting up in a battery which can reach you, and are actually destroying
life and property by their fire; if you have remonstrated for some time without
eflFect and see no prospect of relief, wlien begins your right to defend yourself, should
you have uo other means of doing so than by seizing your assailant on the verge of
neutral territory?
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The President.—It is not necessary for your case to settle whether
that is an act of legitimate self-defence.

Sir Charles Russell.—That is what Lord Ashburton said.

The President.—I think that is perfectly riglit. I believe he is

more moderate and appropriate in his terms than Lord Palmerston was.
Sir Charles Russell.—Lord Palmerston was a man who used

strong language, or at all events had the credit of doing so.

The President.—Well I suppose if you say so there was no harm
in my saying what I did.

Adjourned till to morrow at 11.30.

i



TWENTY-EIGHTH DAY, MAY 26™, 1893.

Sir Charles Russell.—Mr. President, I wish to recall to the minds
of the members of the Tribunal the subject we are discussing, and the
position that it holds in the main argument in the case. I have dealt,

as the Tribunal will remember, with the alleged claims of property in

the seals and of an alleged invasion of right as regards the industry;
and I have endeavoured to establish, and I hope have established, that
there was neither property in the seals, nor any right to the industry
invaded by pelagic sealing; and, therefore, I have stated that if there
were no rights which called for or authorized protection or justified

protection, it was not necessary to discuss, or essential to discuss, what
would have been the rights of protection had property in fact existed,

or had tbe rights of the industry in fact been invaded. But it is, nev-
ertheless, not without importance to follow my learned friend's line of
argument and illustrations as set out in this Argument, in order to see
whether it affects in any way the truth of the proposition that the
pacific rights of nations, that is to say the rights of nations in time of
peace, against ships of a friendly Power on the high seas, are of an
exceedingly restricted and narrow kind. We must assume that the
industry exists, and that my learned friends have produced in argu-
ment the cases which they believe are most in point to establish their

view of what the rights of self-preservation and of defence will justify
nations in resorting to in time of peace. Therefore, it cannot be said,

I think, that the time is wasted in discussing, as I must do, these cases.

I had referred to the case of the " Caroline"; I have only further to
say, in relation to it, that from the standpoint from which I am asking
you to consider the question, it is entirely unimportant whether you are
to take the ground upon which Lord Palmerston, in the early part of
the correspondence, based the action of the British Government,
namely that it was an act done to put down a body of marauders who
were contemplating offensive operations on British territory, or whether
you are to adopt, as Lord Ashburton did, the formula put before him,
or suggested to him, by Mr. Webster when he used that emphatic lan-

guage pointing out that the strict emergency of the case could alone
justify any exceptional measures.

I conclude my reference to the subject by citing the fact that Lord
Ashburton finally made a kind of apologetic statement, and that is

rather significant in regard to the matter, showing that he regarded it

on the border line. Chancellor Kent in his " International Law "refer-
ring to the matter (at page 148 of the 2nd edition by Mr. Abdy) says
this:

Her Majesty's Government having stated their regret at the violation of territory
complained of, and at the omission, or neglect, to explain and apologize for that vio-
lation at the time of its occurrence.

1090 And SO forth.

The matter was then allowed to drop.
Mr. Phelps.—Were you reading the language of Chancellor Kent or

Mr. Abdy the editor!

309
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Sir CnARLES Eussell.—This is tLe orip:inal text. It is noticeable

also that Lord Cami)bell wlio tilled very high judicial offices in Eng-

land—at one time he was Lord Chief Justice after having been Attor-

ney General, and he was afterwards Lord Chancellor—that he, in refer-

ence to the case, (and this is noted at page 187 of my learned friend's

Argument) refers to the affair of the "Caroline" as being a difficult

matter, and he then goes on to say:

Even Lord Grey told me he thought we were quite wrong in what we had done.

And he goes on to say, assuming the facts to be as he states, that he,

Lord Campbell, thinks it was justifiable. I read this for this purpose.

It makes very little for my learned friend's contention to cite isolated

cases in which things have been done by particular Governments and
in particular circumstances, and to show that those Governments sought
to justify what they had done under international law: the fact that

they sought to justify it under international law would not prove that

it was international law.

A large number of cases of that kind, acquiesced in by different Gov-
ernments, might go, according to the extent and the number of instances

and the period of time over which they extended—the general acqui-

escence and consent would go, according to the volume and importance
of the cases, a certain way to prove what was international law: but
isolated instances would not.

The next case my learned friend refers to is at page 153 of the printed
book. That is the case of the fort on the Appalachicola river. This
was a case, shortly stated, of putting down a band of marauders. I

should have said that in every one of these cases we have tried to get
at the original documents; if it be a United States case, at the United
States documents; if it be a British case, at the British documents.
This was a United States case, and I will refer for a moment to what is

said in the argument about it. I will first read the account in the
United States Argument.

In 1815, under orders of Mr. Monroe, mensures were taken for the destmction of a
fort held by outhiws of all kinds on the Appalachicola River, then within Spanish
territory, from which parties had gone forth to pillage within the United States.
The governor of I'ensacola had been called upon to repress the evil and punish the
marauders, but he relused ; and on his refusal the Spanish territory was entered and
the fort attacked and destroyed, on the ground of necessity.

Now I take the original United States documents; and I refer first

to the communication from the acting Secretary of War, George Gra-
ham, to (ieneral Gaines. I am reading from page 1140 of the United
States Official Papers

:

The papers have been submitted to the President, and I am instructed by him to
inform you that he approves of the movement of the troops from Fort Montgomery
to Fort Scott. The appearance of this additional force, he flatters himself, will at
least have the effect of restraining the Seminoles,

1091 those are the Seminole Indians, with whom the United States
was at that time at war,

from committing farther depredations, and perhaps of inducing them to make repa-
ration for the murders which they have committed. Should they, however, per-
severe in their refusal to make such reparation, it is the wish of the President that
you should not on that account pass the line and make an attack upon them within
the limits of Florida until you shall have received farther instructions from this
Department.

And, on page 1141, there is a further communication to the same
gentleman commanding the United States forces:

Should the Indians, however, assemble in force on the Spanish side of the line
and persevere in comraittinK hostilities within the limits of the United States, you
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will in that event exercise a sound discretion as to the ])ropTiety of crossing the line

for the purpose of attacking them and breaking up their towns.

The proclamation of General Jackson on the 29th of May, 1818,

completes all I need trouble you with in this connection. This is the
Proclamation

:

Major-General Andrew Jackson has found it necessary to take possession of
Pensacola.
He has not been prompted to this measure from a wish to extend the territorial

limits of the United States, or from any unfriendly feeling on the part of the Amer-
ican Republic to the Spanish Goveruiueut. The Seminole luilinns inhabiting tlie

territories of Spain have, for more than two years past, visited our frontier settle-

ments with all the horrors of savage massacre. Helpless women have been butch-
ered, and the cradle stained with the blood of innocents. These atrocities, it was
expected, would have early attracted the attention of the Spanish Government and,
faithful to existing Treaties, speedy measures adopted for their suppression. But
so far from being able to control, the Spanish authorities were often compelled,
from policy or nefessity, to issue munitions of war to these savages; thus enabling,
if not exciting, them to raise the tomahawk against us.

That is his justification. I need not point out that that is a state
of war.
Mr. Phelps.—^You do not mean that that is the transaction that is

referred to in my Argument; that is three years later—the occupation
of Pensacola for a difl'erent reason.

Sir Charles Russell.—^Yes, this is the occupation of Pensacola
that I have been reading.
Mr. Phelps.—But it is some years after. I do not object to your

reading it, of course.

Sir Charles Russell.—I assure you it is part of the story and
the same transaction. It begins on October 17th, or at least the earliest

communication I have read is then, and the proclamation of General
Jackson, after the attack, is on the 2yth May, 1818. The mistake that
my learned friend has fallen into, with great deference is, that it is not
1815 but 1817. I think that my learned friend will find we are right

in that.

1092 We have had a careful search made through the whole of the
American papers of the time, and that is the only one which we

can identify as being referred to in this Argument. But whatever the
time may be, my learned friend, I think, will not deny that the state-

ment in his Argument that it was "held by outlaws of all kinds on the
Appalachicola River, then within Spanish territory, from which parties

had gone forth to pillage within the United States" relates to the
Seminole Indians to whom I have referred. About that there can be
no doubt.
Now the next case which my learned friend refers to is at the bottom

of the same page

:

A similar case was that of Greytovm. It was a port on the Mosquito coast, in
which some United States citizens resided. These citizens, and others interested
with them in business, were subjected to gross indignities and injuries by the local
authorities, who were British, but who professed to act from the authority of the
king or chief of tlie Mosquito Islands. The parties then appealed to the commander
of the United St.ates sloop of war Cyane, then lying near the port, for protection.
To punish the authorities for their action he bombarded the town. For this act he
was denounced by the British residents, who claimed that the British Government
had a protectorate over that region. His action was sustained by the Government
of the United States, the ground being the necessity of punishing in this way the
wrong to the citizens of the United States, and preventing its continuance.

Now, here again, we have the Official Papers. The United States
President, at that time Mr. Franklin Pierce, in his Message to Congress
explains this occurrence. He says, after referring to the position of
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American interests in Central America, and to the necessity for estab-

lishing inter-oceanic communication across the Isthmus

—

A Company vras organized under the authority of the State of Nicaragua, but

composed for the most part of citizens of the United States, for the purpose of open-

ing such a transit way by the Kiver San Juan and Lake Nicaragua, which soon

became an eli<^ible and much-used route in the transportation of our citizens and
their property between the Atlantic and Pacific.

Meanwhile,' and in anticipation of the completion and importance of this transit-

way, a number of adventurers had taken possession of the old Spanish Port at the

mouth of the River San Juan in open defiance of the State or States of Central

America, which, upon their becoming independent, had rightfully succeeded to the

local sovereignty and jurisdiction of Spain. These adventurers undertook to change
the name of theplacefrom San Juan del Norte to Greytown; and though at first

pretending to act as the subjects of the fictitious Sovereign of the Mosquito Indians,

they subsequently repudiated the control of any Power whatever, assumed to adopt
a distinct political organization, and declared themselves an independent Sovereign

State.

Then he goes on

:

At a later period, they organized a strong force for the purpose of demolishing the

establishment at Funia Arenas; but this mischievous design was defeated by the
interposition of one of our Ships of War at that time in the Harbour of San-Juan.
Subsequently to this, in May last, a body of men from Greytown crossed over to

Pnuta Arenas, arrogating authority to arrest on the charge of murder a
1093 captain of one of tlie steamboats of the Transit Company. Being well aware

that the claim to exercise jurisdiction there would be resisted then, as it had
been on previous occasions, they went prepared to assert it by force of arms. Onr
Minister to Central America happened to be present on that occasion.

And he proceeds to state how he was threatened upon American
territory; and thereupon they proceeded to bombard the town in which
these people took refuge; and he says finally:

This pretended community, a heterogeneous assemblage, gathered from various
countries and composed for the most part of blacks and persons of mixed blood, had
previously given other indications of mischievous and dangerous propensities.
Karly in the same montli, property was clandestinely abstracted from the dejiot of
the Transit Company and taken to Greytown. The plunderers obtained shelter
there, and their pursuers were driven back by its people, who not only protected the
wrongdoers and shared the plunder but treated with rudeness and violence t hose
who sought to recover their property. Such, in substance are the facts.

And so on.

And, finally, he describes it as a place which they were justified in

boml)arding,

it was in fact a marauding establishment too dangerous to be disregarded, and too
guilty to pass unpunished, and yet incapable of being treated in any other way than
as a piratical resort of outlaws, or a camp of savages, depredating on emigrant
trains or caravans and the frontier settlements of civilized States.

The bearing of their illustration upon the question of seizing and
confiscating a ship because it caught or was about to catch a seal, half
a dozen seals or a dozen seals,—I suppose the number makes no differ-

ence—seems sorawhat remote.
The President.—Have you official statements of the view of the

British Government on that business?
Sir Charles Kissell.—I am not sure.
The President.— It was invoked as a protector; and it would be

interesting to know what was the view of the British Government as
to that.

Sir Charles Russell.—I will see if 1 have the document. We
liave a despateh which I have not read, and I will go through it.

The President.—It may be of interest in their view of the question.
Sir Charles Russell.—Yes. I should think it exceedingly likely
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that they thought that the United States Government had gone a great
deal too far ; but I will read the despatch in a moment.
Now on page 154 you will find a reference, which will be easily

appreciated, to the Orders in Council of 1809. This is touching on a
very sore subject, though its soreness has been somewhat mitigated by
time. One great Power was at war, practically, with a combination of

other European Powers, and the Emperor Napoleon had prohibited

British commerce with certain neutral ports; and, as a retaliatory

measure of war, British Orders in Council were issued exactly in the

same way as had been done by Napoleon : there was a similar inter-

diction: it was act against act: the Powers were involved in a
1094 struggle for mastery, each doing what it could to minimise the

enemy's powers of resistance and attack. What light it throws
on this matter I confess 1 do not know, but I do observe that when the
Orders in Council were brought before prize courts for adjudication,

the exceptional character of these Orders in Council was recognized;
for I see at page 155 of the Argument of the United States my friend

cites, with great fairness, from Lord Stow ell, then Sir William Scott:

Again, speaking of those retaliatory measures as necessary for the defense of
commerce, he says in another case:
In that character they have been justly, in my apprehension, deemed reconcilable

with those rules of natural justice by which the international communication of
independent States is usually governed.

And immediately before that he says

:

When the State, in consequence of gross outrages upon the laws of nations com-
mitted by its adversary, was compelled by a necessity which it laments, to rewortto
measures which it otherwise condemns, it pledged itself to the revocation of those
measures as soon as the necessity ceases.

And this again was war. They were engaged in what may be
described as a death struggle.

Now, Mr. President, 1 come to a reference on page 155 which is of
quite a different character, introduced here strangely out of its order
as it seems to me. It is a statement, and, as we conceive, an entirely

misleading statement as to the views asserted by Great Britain in

relation to rights of fishery off the coast of Newfoundland and Nova
Scotia. At best it would be an argiimcntum ad hominem; but it is so
seriously in error in point of fact that I think it is well that the matter
should be fully, clearly, and chronologically put before this Tribunal.
I say so all the more because, in relation to this matter of the New-
foundland fishery, Mr. Phelps on page 157 of his argument says:

If the countries now contending were right then,

that is to say, in reference to the fishery claims on the east coast of
America, and on the coasts of Newfoundland and Nova Scotia.

in the views entertained by both governments and by all who were concerned for
them, in cabinets, diplomacy, Congress, and Parliament, and in the claims then
made, conceded and acted upon ever since, the precedent thus established must be
decisive between them in the present case. There cannot be one international law
for the Atlantic and another for the Pacific. If the seals may be treated, like the
fish, as only fera nalurce, and not property, if the maintenance of the herd in the
Pribilof Islands is only a fishery, how then can the case be distinguished from that
of the fisheries of Nova Scotia and Newfoundland f Why would it not be, until
conceded away by treaty or thrown open to the world by consent, a proprietary
right belonging to the territory to which it appertains, and which the Government
has a right to defend ?

I have to say, in the first instance, that I accept the challenge
1095 which is covered by that statement. We do not insist, and I

shall prove we have not insisted, on a different law, or upon
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dififereiit principles of law in relation to the subject-matter liere

referred to, from tliose that we are insisting upon in this controversy

to-day; and that we should be quite content to have the law which

applies and exists, and the rights that are claimed in respect of the

fisheries of Newfoundland and Nova Scotia, applied to the controversy

which we are here engaged upon.
Now", I would like to remind the Tribunal shortly (for I must be par-

doned for dealing with this a little exhaustively), how this matter

arises. When America (that which is now the United States, or part

of it), was a Colony of Great Britain, Great Britain had entered into

certain Treaties with Spain and with France, under wliich Treaties

unquestionably there were conceded to Great Britain fishing rights

over a considerable extent of the sea beyond the 3-mile territorial limit.

It is not ad rem to go into the history of those Treaties. It is enough
to say that those extended rights as between those Powers, parties to

the Treaties, were given by the Treaties, in other words, by Conven-
tion and Agreement of the parties. In 1776 the American Independ-
ence was declared; and, following that Declaration of Independence
and after the War of Independence, the Treaty of 1783 was entered

into between Great Britain and the new independent Sovereign Power,
now the United States. I first call your attention to what that Treaty
was.

I wish to remind you, before I refer to it, that my friend Mr. Carter,

no doubt with Mr. Phelps' Argument before him, asserted a contention
based upon the statements contained in the Argument. On the 21st
of April, on pages 492 and 493 of the printed report will be found my
friend Mr. Carter's argument.

Now I have instanced the Pribilof Islands. Take the fisheries on the hanks of
Newfoundland, which are also another illustration of that. I will not say that they
are a full and perfect illustration, but they will answer for the purpose of my argu-
ment. Great Britain asserted, at an early period, an exclusive riglit to the fisheries

on the Nowfoundland banks because she had created a national industry which was
engaged in, and sustained, by her subjects resorting to those banks for the purpose
of gathering fish. And she claimed that the carrying on of that industry was a
property of hers. Upon the United States gaining its independence, the United
States asserted a right to participate in those industries. They said, "We were a
part of Great Britain originally, and, indeed, were the people who went there and
creat<!d this industry ; but, having gained our independence, we have not lost our
right to carry on this fishery". That ri.uht was denied, and an attempt to exclude
them was still maintained, it being admitted on both sides .that it was an industry
to which each nation had a peculiar claim. Great Britain insisting it was her own
and that the United States had no right to it, and the United States going on the
ground that it was a national industry, and that they had a right to participate in it,

because they were one of the original creators of it. There are numerous other cases
of laws passed by Great Britain for the purpose of protecting the Herring Fisheries,
and so on.
The President.—Are those fisheries exclusive of other nations than American and

English t

Mr. Cartkr.—I do not think they are practically assorted now as being exclusive
of other nations; but they were originally, and there were contests with other

1096 nations for the possession. They tend to illustrate my argument only; in the
particular case they were not defensible, but they illustrate the view. The

correspondence is printed in our Argnnient which fully supports it.

The Prksident.—But if the exclusive right was not maintained?
Mr. Carter.—It was maintained for a while; but I do not think it has been main-

tained down to now.

Thereupon, my learned friend, Mr. Phelps, interposes and expresses
his dissent from that, and intimated, as I gathered from him (he will
correct me if I am wrong) that he meant to say in some sense or other
that assertion was doubted.

Mr. Phelps.—What I said was, our fishery rights now are derived
under the Treaty of 1779.
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Sir Charles Russell.—^Tliat goes without saying; that is not tlie

point.

Mr. Phelps.—Not as a right; but as under the Treaty with Great
Britain.

Sir Ohajeles Eussell.—^There are certain fishing rights, undoubt-
edly, that the United States have under the Treaty with Great Britain.

That is true; I am going to show what they are, and that they are in

territorial waters; and also that outside territorial waters the United
States has those rights not under Treaty at all, but as a recognized

part of the general right of mankind, and I will justify this by refer-

ence to the Treaty which is before me. I understand ray friend Mr.
Phelps did not mean to intimate that he was differing from Mr. Carter
and that there was, now, asserted any right inconsistent with the gen-

eral right of all mankind to tish in extra-territorial waters.

Mr. Phelps.—What I meant to say was that the question having
been decided by Treaty between Great Britain and the United States,

this right of fishing in the open sea had never come up as an actual
question since, that I know of.

There has been great discussion about territorial rights. The case is

cited for the purpose of showing that it was claimed and conceded on
both sides that the fishery to a great distance out into the sea belonged
to Great Britain as an appurtenance to its territory.

Sir Charles Russell.—That is a little different from the way in

which it is put in the case; nor is it the historical fact. I will show
what the exact case is in a moment, but my friend will see that in page
156 of his Argument he puts it diiierently.

He says at the bottom of page 156

:

Upon this view entertained by both nations and by all the eminent diplomatists
and statesmen who participated in making or discussing these treaties, the conten-
tion turned upon the true construction ol the grant of fishing riglits contained in
the treaty of 1783. It was claimed by the British Government that this was a pure
grant of rights belonging exclusively to Great Britain, and to which the Americans
could have no claim, except so far as tliey were conferred by treaty.

I shall show that that is not so. Then my learned friend goes on

:

It was contended on the other side, that the Americans, being British subjects
1097 up to the time of the Revolutionary War, entitled and accustomed as such to

share in these fisheries, the acquisition of which from France had been largely
due to their valour and exertions, their right to participate in them was not lost by
the Revolution, nor by the change of government which it brought about, when con-
summated by tiie treaty of 1783. And that the provisions of that treaty on the sub-
ject were to be construed, not as a grant of a new right, but as a recognition of the
American title still to participate in a property that bifore the war was common to
both countries. Which side of this contention was right it is quite foreign to the
present purpose to consider. It is enongh to perceive that it never occurred to the
United States Government or its eminent representatives to claim, far less to the
British Government to concede, nor to any diplomatist or writer, either in 1783 or

1815, to conceive, that these fisheries, extending far beyond and outside of any limit
of territorial jurisdiction over tlie sea that ever was asserted there or elsewhere,
were the general property of mankind, or that a participation in them was a part
of the liberty of the open sea. If that proposition could have been maintained, the
right of the Americans would have been plain and clear.

Now that is an entire misconception, as I conceive. In the first

instance, let me point out that so far as any special rights were con-

ceded by France—I have told the Tribunal there were such—they were
conceded by Treaty. So as regards Spain; but those Treaties only
bound Spain and only bound France, and would not have interfered

one iota with the right of any other nation over the area attected by
them. It bound them and bound them only. But here is the Treaty
of 1783 to speak for itself, and you will see that it recognizes the right
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to fish in the luui-territorial vaters; but that it concedes to the United

States certain rights in the territorial waters, and that the only dispute

that has existed between the United States and the Government of the

Queen has been, since those Treaties, as to the interpretation of por-

tions of it which relate to bays and so forth—how they were to be con-

strued and how their limits were to be defined. That arises under a

Treaty of 1818, to which I shall come presently.

Mr. Phelps.—I quit« agree Sir Charles with your construction of

the Treaty of 1783. What I cite is the opinions given on both sides at

the time they were negotiating.

Sir Charles Kussell.—1 do not understand really how my friend,

consistently with what I have just read, can say that he agrees with it,

unless he means to retract that argument as it appears in the printed

Argument.
In order that what I am now about to read may be intelligible to the

Tribunal—I am sorry to have to go into it in detail, but I wish to clear

it up and make it quite apparent what the true position of things is,

—

I may say that after that Treaty of 1783, there was, as the Tribu-

nal will recollect, at a later period, in 1812, a war with the United
States, that war arising out of an attempt to take British sailors from
American ships, which was resisted by the United States; the war
ended by the Treaty of 1818, known as the Treaty of Ghent. I am
going to refer now to the Treaty of 1783, after the Declaration of

American Independence; articles is as follows:

1098 Article III,

It is agreed that the people of the United States shall continue to enjoy nnmo-
lested tlie right

:

1. To take fish of every kind on the Grand Bank and all the other banks of
Newfoundland.

2. Also in the Gulf of St. Lawrence.
3. And at all other places, in the sea, where the inhabitants of both countries used

at any time heretofore to fish. And also, that the inhabitants of the United States
shall have liberty

:

You note the difference between the two.

1. To take fish of every kind on such part of the coast of Newfoundland as British
fishennen shall use (but not to dry or cure the same on that island).

In other words, the right is acknowledged to take the fish outside
non-territorial waters. Inside the territorial waters the liberty is given,
under this Treaty, to take fish of every kind and to use them as British
fishermen may use them, except that they are not to have the right of
landing on the island for the purpose of curing.
Then it says

:

2. And also on the coasts, bays and creeks of all other of His Britannic Majesty's
dominions in America.

3. And that the American fishermen shall have liberty to dry and cure fish in any
of the unsettled bays, harbours, and creeks of Nova Scotia, Slagdalen Islands, and
Labrador, so long as the same shall remain unsettled; but so soon as the same, or
either of them, shall be settled, it shall not be lawful for the said fishermen to diy
and cure fish at such settlement without a previous agreement for that purpose with
the inhabitants, proprietors, or possessors of the ground.

Now how was this Treaty regarded by the United States people them-
selvest I refer here again, as I have always tried to do all through, to
oflHcial documents as to which there can be no doubt, and for this pur-
pose I refer to the Report of the Committee of Foreign Affairs of the
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House of Representatives, of January 18th 1887 j and referring to this

Treaty, they say:

It will be o1)aerved that this Article, in continuing, confirming, and establishing
the thirteen States and their inhabitants in the taking of fish on the banks, in the
gulf, and in the sea, uses the word "rights"; but uses the word "liberty" in con-
hrming to American fishermen the taking of fish on the coasts, bays, and creeks of
every part of the British dominions in America. The word " rights " is thus applied
to fishing in the open sea, which by public law is common to all nations, and was
intended to atlirm that Great Britain did not claim to hold by Treaty engagements,
or in any other manner, anj' exclusive right of fishing therein. The word "lib-
erty" is thus applied to taking fish, to drying and curing fish, on what was, anterior

to the Treaty, within the jurisdiction, or territorial waters, of Great Britain, but an
exclusive right of taking fish therein was not hers. "Liberty", as thus used, implies
a freedom from restraint or interference in fishing along the British coasts.

The distinction you see, therefore, is plainly and clearly drawn
1099 by the American representatives themselves. Again, at a later

page, page 38 of the same Keport they say

:

England contended that the word "right" in the Treaty of 1783 was used as appli-
cable to what the United States were to enjoy in virtue of a recognized independ-
ence, and the word "liberty" to what they were to enjoy as concessions strictly
dependent on the existence of the Treaty in full force, which concessions fell, as
England asserted, on the declaration of war by the United States, and wonld not be
revived excepting for an equivalent.

Therefore, so far away as 1812 the contest between the United States
and Great Britain took this form. Great Britain said: sofarasthefishing
in non-territorial waters is concerned, you have the same rights at Brit-

ish subjects have, and as all the world has; but as regards tliese special
liberties which were given to you under the Treaty of 1783, which
enabled you to come into territorial waters, and into the creeks and
])lace8 where you would not otherwise have a right— as regards those
which are given to you by the Treaty, your title to which is by the
Treaty; those rights are annulled by the fact of war, which has, by
international law, put an end to the Treaty.

I might almost leave the matter there, but it is perhaps better that I

should go through it. I have read what the Kepresentative Committee
of the United States said in 1787. In 1788 the Senate Committee on
Foreign Relations, referring to the Treaty of 1783, reported in these
words. My learned friends probably have the reference to the docu-
ment. It is N" 109 of the fifth Congress, first session, page 2, Miscel-
laneous Documents. They there report as to the open sea fishing. It

was merely a recognition of a right common to all nations, and as to

the fishing on the coasts, bays and creeks within the municipal dominion
of His Majesty. It was an averment that these lights, theretofore exist-

ing in all British subjects, should have belonged as of right to those
British subjects who by the rebellion had become the citizens of an inde-

pendent nation. You observe therefore the recognition of the view
which I am now putting before you. I am reading these out of order
of date, because they refer back to the Treaty of 1783. There was the
war of 1812, the Treaty of Peace of 1815, and the Fishery Treaty of
1818. The document is to be found in the 3rd volume of Wharton's
Digest of International Law, at page 304. In 1814 Commissioners from
Great Britain and the United States met at Ghent for the purpose of
opening negotiations for peace. What I am about to read is an extract
from the instructions given to the British Commissioners on the subject
of the fisheries that will present tlie view on both sides of the question.

These are of the 28th July, 1814, State Papers, volume 1, page l."i43:

But the point upon which you must be quite explicit from the outset of the nego-
tiations is the construction of the Treaty of 1783 with relation to the Fisheries. You
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will observe that the 3rd Article of that Treaty consists of two distinct branches.
The first which relates to the open sea fisheries weconsider of permanent obli-

1100 f?ation, being a recognition of tlie general right which all nations have to

frequent and take fish on the high seas. The latter branch is, on the contrary,

considered as a mere conventional arrangement between the two States, and as such
to have been annulled by tlie war. You will see it is an entirely erroneous view to

suggest that at any time and in any part of this discussion. Great Britain was assert-

ing that the open sea was not open to all mankind as between the United States and
herself, or that she was conferring upon the United States a privilege which she did
not have as a general right.

The matter is important, but I am afraid I am wearying the Tribunal
by reading too much.
The President.—Well, it is a weighty comparison and of great

interest.

Sir Charles Eussell.—I read now from the communication from
Lord Bathurst, the then Foreign Secretary of Great Britain, 30th Octo-
ber, 1815. I am reading from the volume of the American State Papers,
Class 1, Foreign Relations, vol. 4, page 355. Mr. John Quincy Adams
was then Secretary of State for the United States, and Lord Bathurst
is addressing him on the position of affairs. The date of the title page
is 1834.

Mr. Phelps.—We have the book, I understand.
Sir Charles Russell.—ISTo doubt.

But the rights acknowledged by the Treaty of 1783 are not only distinguishable
from the liberties conceded by the same Treaty, in the foundation upon which they
stand, but they are carefully distinguished in the Treaty of 1783 itself. The under-
signed begs to call the attention of the American Minister to the wording of the first

and third Articles, to which he has often referred for the foundation of his argu-
ments. In the first Article Great Britain acknowledges an independence already
expressly recognized by the Powers of Europe and by herself in her consent to enter
nto provisional Articles of November 1782. In the third Article

—

the one I read

—

Great Britain acknowledges the right-'

it is printed in italics

—

of the United States to take fish on the banks of Newfonndland and other places
from which Great Britain has no right to exclude an independent nation.

These banks are I think something like 100 miles from the coast of
Newfoundland, but they were to have liberty to cure and dry fish in
certain unsettled places j and he then goes on to another branch of the
subject.

I find also that the Counsel for the United States in the case of the
Halifax Commission 1877 refers to these Treaties, and says:

The Treaties of 1818, 1854 and 1871 related solely to fishing within the three
miles. The Treaty of 1783 recognizes the right of American fishermen to take on the
banks on the high seas, a right which had always belonged to American fishermen,
never ceded to them by any Treaty, but which they held by the right of common
humanity.

1101 Now, on the same occasion, Mr. Dwight Foster, who was then
the Agent of the United States, treats the matter thus. I am

reading here from volume II, page 591, of the report of that Fishery
Commission.
He says:

Early in the dii>loniatic history of this case, we find that the Treaty of Paris in
1763 excluded French iisheruien three leagues from the coast belonging to Great
Britain in the Gulf of St. Lawrence, and fifteen leagues from the island of Cape
Breton. We find that the treaty with Spain in the same year contained a relinquish-
ment of all Spanish fi.shing rights in the neighbourhood of Newfoundland. The
Crown of Spain expressly desisted from all pretensions to the right of fishing in the

I
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neighbotirliood of Newfoundland. ITiose are the two treaties of 1763, tlie Treaty of
Paris with France and the Treaty with Spain. Obvionsly, at that time, Great Britain
claimed for heiaolf exclusive sovereignty over the whole Gulf of St. Lawrence and
over a large part of the adjacent seas.

I have already pointed out that she claimed that under a Treaty,

whether rightly or wrongly:

By the Treaty of Versailles in 1783, substantially the same provisions of exclusion
were made with reference to the French fishermen Now, in that broad claim of
jurisdiction over the adjacent seas, in the right asserted and maintained to have
British subjects fish there exclusively, the fishermen of New England, as British

subjects, Hhared. Undoubtedly the pretensions that were yielded to by those Treaties
have louj; since disappeared. Nobody believes now that Great Brit.iin has any exclu-

sive jurisdiction over the (iulf of St. Lawrence or the Banks of Newfoundland, but
at the time when the United States asserted their independence and when the Treaty
was formed between the United States and Great Britain, such were the claims ofEng-
land, and those claims had been acquiesced in by France and by Spain. That explains
the reason why it was that the elder Adams said he would rather cut off his right hand
than give up the fisheries at the time the Treaty was formed, in 1783, and that
explains the reason why when his son John Quincy Adams was one of the Commis-
sioners who negotiated the Treaty of Ghent, at the end of the war of 1812, he insisted

80 strenuously' that nothing should be done to give away the rights of the citizens

of the United States in these ocean fisheries.

Now I have a further reference to make to the Committee of Foreign
Kelations of the United States Senate, coming down a little later. This
refers to the Treaty of 1818, and I have already given the reference where
that Treaty is to be found. This is the third volume of Wharton's
International Law, Section 304. It recites that,

Whereas differences have arisen respecting the liberty claimed by the United
States, for the inhabitants thereof, to take, dry, and cure fish on certain coasts, bays,
harbors, and creeks of His Britannic Majesty's dominions in America, it is agreed
between the High Contracting Parties that the inhabitants of the said United States
shall have forever, in common tcith the subjects of His Brita7inic Majesty, the liberty to

take fish of every kind on that part of the southern coast of Newfoundland which
extends from Cape Ray to the Rameau Islands, on the western and northern coast of
Newfoundland, from the said Cape Ray to the Quirpon Islands, on the shores of the
Magdalen Islands, and also on the coasts, bays, harbors, and creeks, from Mount
Joly on the southern coast of Labrador, to and through the straits of Belleisle,

and thence northwardly indefinitely along the coast, without prejudice, however,
to any of the exclusive rights of the Hudson Bay Company : and that the

1102 American fishermen shall also have liberty for ever to drj' and cure fish in any
of the unsettled bays, harbors, and creeks of the southern part of the coast

of Newfoundland, above described, and of the coast of Labrador; but so soon as the
•same, or any portion thereof, shall be settled, it shall not be lawful for the said
fishermen to dry or cure fish at such portion so settled without previous agreement
for such purpose with the inhabitants, proprietors, or possessors of the ground. And
the United States hereby renounce forever any liberty heretofore enjoyed or claimed
by the inhabitants thereof to take, dry, or cure fish on or within three marine miles
of any of the coasts, bays, creeks, or harbors of His Britannic Majesty's dominions in

America not included within the above mentioned limits : provided, however, that the
American fishermen shall be admitted to enter such bays or harbours for the purpose
of shelter and of repairing damages therein, of purchasing wood, and of obtaining
water, and for no otlicr purpose whatever. But they shall be under such restrictions

as may be necessary to prevent their taking, drying, or curing fish therein, or in any
other manner whatever abusing the privileges hereby reserved to them.

This is solely conversant with, the question of facilities and advan-
tages in territorial waters, and has no reference to the question of open
sea fishing.

Now in reference to that Treatj*- of 1818, the Committee of Foreign
Eelations of the United States Senate (a reference which is to be found
in the United States Papers, No. 109), says:

Thus it will be seen that the matter to be dealt with was a claim in favour of the
inhabitants of the United States to do certain things within the territorial dominion
of His Majesty, and not a matter touching the right of the inhabitants of the United
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Stated to cruize, fish, or do auy other thing in waters that by the public law of

nations did not belong to the territorial jurisdiction of His Majesty.

Theu follows a discussiou as to the meaning of the word "bays". 1

do not think I need read that. As a matter of fact, for years upon the

banks of Newfoundland, and without any question, outside the terri-

torial limit, the fishermen of France, of the United States, of Canada,

and of Great Britain are to be found pursuing their calling.

Now I really must ask the Tribunal to allow me to read again this

extraordinary statement beginning at page 156 of the United States

Argument, in view of what I have now read to you.

It is enough to perceive that it never occurred to the United States Government
or its eminent representatives to claim, far less to the British Government to concede,

nor to any diplomatist or writer, either in 1783 or 1815, to conceive that these fish-

eries, extending far beyond and outside of any limit of territorial jurisdiction over

the sea that ever was asserted there or elsewhere, were the general property of

mankind, or that a participation in them was a part of the liberty of the open sea.

If that proposition could have been maintained, the right of the Americans would
have been plain and clear.

Now, I have demonstrated, I submit, that the Treaty of 1783 recog-

nized the right in the opeu sea, and that it granted concurrently with
the recognition of that right in the open sea certain rights within terri-

torial waters in British territory. It never was suggested that the

former right was aflected or touched by the question of the war.

1103 It was not a Treaty right; it was a natural right. It was sug-

gested that the war did put an end to the special privileges that
were granted by virtue of the Treaty ; but the special privileges in non-
territorial waters alone were put an end to by the war.
The President.—Might not there be a difference in respect of time?

The historical expose of Mr. Dwight Foster which you have just read
seems to me to be practically correct; that Great Britain may have
asserted in previous times the doctrine of mare a/pertum in opposition to

mare clausnm which was not quite acknowledged,—they asserted an
exclusive right over part of those seas and fisheries which by progress
of time and progress of ideas were considered abandoned, though they
did not want to abandon it in fact. Towards the end of the eighteenth
century it was not abandoned; but, perhaps, at the time of the Treaty
of Utrecht it was not quite clear.

Sir Charles Russell.—I began by telling you, Sir, there were such
claims made by Great Britain, and she professed to base those claims
on Treaty rights conceded by France and by Spain. That is so. I did
not stop to consider whether she would be justified under those Treaties
in making that pretension at all. I have stated wliat was asserted,
what was put forward. There were certain Treaty rights, but that is

ancient history.

The President.—The Treaty rights were limited to about 100
miles.

Sir Charles Russell.—As I have already pointed out, and you
were good enough to assent to my statement I think, even if such pow-
erful nations as France and Spain had conceded to Great Britain rights
over an area of the sea, they would not have the power of giving to
Great Britain that right as against the people of any other nation in
the world on the high seas. Of course, when the United States became
an independent Power, one of the family of nations, it would have, in
virtue of its sovereignty, tbe right to claim the free use of the high
seas; but the jwint is this: that, from 1783 down through the whole of
this negotiation, Great Britain has never asserted, and the United
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States has iiever alleged that she was asserting, that the right of fishery

in the non-territorial waters was not a right that belonged to every
independent nation. That is the point.

Senator Morgan.—Do you mean she has abandoned it since 1783?
!> Sir Charles Kussell.—I do not know that that would be appro-

priate language. So far as I have read the history of it, there was no
assertion of it: certainly not since 1783.

Senator Morgan.—There was some mention of it.

Sir Charles Kussell.—I have read all the documents, and you
have seen what mention there is of it. I have read that letter of Lord
Bathurst, and I suppose I must read it again. That is going far enough
back. Did you mean the United States abandoned itt

Senator Morgan.—No; Great Britain.

Sir Charles Russell.—Then I must read this letter of 1815,

1104 First of all, the Treaty of 1783 shows it, as it seems to me; but
here is the official statement.

The President.—I think there is no doubt as to that time. What
I hint at is that perhaps in former times, say in the seventeenth century
towards the middle or end,— perhaps at that time England may have
asserted rights over the sea which it did not maintain in the course of
the eighteenth century, and certainly not in the course of the nine-

teenth. It is rather perhaps a progress of theory than of right.

Sir Charles Russell.—I recognize an amiable eftbrt to give an
explanation of this paragraph, but I beg respectfully to say that this

paragraph, is not capable of it, because the paragraph begins with 1783.

It is not referring to anything antecedent to 1783. If it had, I should
have begun earlier and examined it earlier, but it begins with 1783 and
it begins with the erroneous statement that the right of fishing in the
open sea was conceded by that Treaty to, or created by that Treaty in,

the United States. That is the fallacy. Not only does it begin in 1783,

but it absolutely goes on to say that the assertion was further made in

1815, because at the top of page 157, he says " it never occurred to any
of these diplomatists in 1783 or 1815 to conceive that these fisheries"

and so on, and yet in 1815 Lord Bathurst's letter to the United States
Minister (which I must read again) says:

Bnt the rights acknowleged by the Treaty of 1783 are not only distingnishable
from the liberties conceded by the same Treaty and the foundation upon which they
stand, but they are chiefly distinguished in the Treaty of 1783 itself. The under-
signed begs to call the attention of the American Minister to the wording of the first

and third Articles to which he has often referred for the foundation of his argument.
In the first article Great Britain acknowleges an independence already expressly
recognized by the Powers of Europe and by herself in her consent to enter into pro-
visional articles in November 1782.

In the third article Great Britain acknowledges the right of the United States to
take fish on the banks of Newfoundland and other places from which Great Britain
has no right to exclude an independent nation, but they are to have the liberty to

cure and dry them at certain unsettled places within his Majesty's territory.

I think, even if that right was asserted at some earlier period. Sen-
ator Morgan will see that that is a clear abandonment.

I leave this branch of the subject by expressing my agreement with
the opinion stated on page 157 of the United States Argument, that

there can not be one international law for the Atlantic, and one for the
Pacific, and 1 agree the law is the same for each—that outside the terri-

torial limits there is an unrestricted right and liberty for all mankind
to take what it can from the bosom of the sea*

B s PT, xiix 21



322 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

The next subject that is dealt with as to self-preservatiou in time of

peace is the law of Quarantine, which is referred to on page 159:

" Upon this principle also", he says, " was based the British act putting restric-

tions upon the passage of a vessel on the high sea, approaching Great Britain from

a port where infectious disease was raging. Quarantine and health regulations

are usually enforced within the jurisdictional limit, and so confined, are in ordi-

nary cases sufficient for their puri)Ose. But when in a particular case they are

1105 insufficient, and the necessity of protecting the couutry from incursion of

dangerous disease re(|uire8 it, no right of freedom of the sea stands in the way
of putting proper restrictions on the approach of vessels, at any distance from the

shore that may be fouud requisite.

I need not say that this is a subject as to which there would be a

ready concurrence of all civilized nations to prevent the spread of dis-

The Quarantme Gasc, and any uieasurcs that required to be adopted are
analogy. not measures that would be likely to be called in ques-

tion by any nation, or as to which it would be necessary to resort to the
enforcement of any international principle at all. My learned friend

has misconceived the effect and character of these laws. The British

statute is the 6th of George the Fourth, cha])ter 78, passed in 1825,

which I have before me, and I will furuish my learned friend with it, if

he desires. For brevity, I will read a carefully prepared and correct

summary of that statute. First of all, the Act deals with vessels

coming to the shores of a i^articular nation in the same way as the
Hovering Acts, It deals therefore solely with vessels coming to British

ports, it does not profess to deal in any other way with vessels beyond
the three-mile limit coming from infected places. The following only
are subject to quarantine:—first, vessels coming to the United King-
dom from infected places; secondly, boats receiving persons and goods
from vessels which have come from or touched at infected places ; and,
thirdly, persons or goods on board of such vessels coming from or
having touched at infected places, or on board such receiving boats, in
order to meet the case of transshipment from infected vessels.

What are the enacting provisions in relation to those classes of ves-
sels or goods coming from vessels or boats which have come from infected
places? Vessels liable to quarantine, that is, vessels or receiving boats
coming to United Kingdom ports, because, of course, the quarantine is

to be performed with reference to the port to which it is destined and
in the port of the territory,—vessels liable to quarantine are to hoist
quarantine signals on meeting any other vessel at sea or when they are
within two leagues of the United Kingdom coast. Signals are to be
continued so long as the meeting vessel continues in sight, or the ves-
sel itself remains within two leagues of the coast of the United King-
dom, and until the vessel shall have arrived in a United Kingdom port;
and, if it fails to do that, there is a penalty of £100 fixed for it; and
that applies to all ships. How is this penalty to be recovered? It
never can touch any vessel that does not come to the port, because,
under section 35, the only remedy for the recovery of the penalty is by
proceeding in a local Court against the Captain of the vessel; and,
therefore, although it speaks of the penalty being incurred if the
quarantine signal is not hoisted when it approaches within two leagues,
it cannot be operative until the ship herself, with the Captain on board
of her, has come within the territorial jurisdiction of the port.

Further, vessels having infectious disease on board are required
1106 to hoist a signal when they meet any other vessel at sea or are

•within two leagues of the United Kingdom coast; and the signal
is to remain hoisted so long as the meeting vessel remains in sight, or

the vessel itself remains within two leagues of the United Kingdom
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coast while so in sight or within such distance, until it shall have
arrived at the port where it has to perform quarantine. This is the
whole of the Statute, I think.

The President.—I suppose that Statute is in application now,—^is it

still in vigour I

Sir Charles Russell.—^We have made the enquiry through the
Privy Council Office as to whether there was any record of its ever
having been put in force against foreign vessels, and this is the answer
we got:—Section 8 of the Act enjoined certain formalities on vessels

liable to quarantine as soon as they passed within two leagues of the
British coast; but the Act provides no machinery for enforcing these
Eegulations on vessels that do not come within the ordinary limits, or
communicate with the shore, and the Privy Council are aware of no
instance of any attempt to interfere with any vessel simply passing out-

side the 3-mile limit, and, in fact, such interference would have been, as
far as tliey understand, both unnecessary and illegal.

Mr. Phelps.—Is the Act repealed?
Sir Charles Eussell.—No. It is, therefore, not a Statute which

enforces any penalty in rem against the ship at all; it is one which
simply imposes a penalty against the Captain, which is not enforceable
till he comes within the jurisdiction of the Court, and comes with the
ship into the port, and which can only be recovered in the local munic-
ipal Court.
Of course the performance of quarantine is an operation which must

be gone through in tlie territory of the port. The observation of Lord
(3hief Justice Cockburn alludes to this in his Judgment in the Queen v.

Keyn, and he treats it, and I think correctly treats it, thus. He says:

I am further of opinion that Parliament has a perfect right to say to foreign ships
that they shall not, without complying with British law, enter into British ports,
and that if they do enter they shall he subject to penalties, unless they have pre-
viously complied with Requisitions ordained by the British Parliament.

A proposition which is, as I submit, perfectly sound.
Let me just illustrate that. I am quite unable to appreciate what is

in my friend's mind about this. Does he suggest that, uuder this law,
we could go outside territorial waters and seize the ship—for instance,

a ship that was passing through the British Channel, beyond the three
mile limit, on its way to some European j)ort'? Does he suggest that
we could under this Statute go outside tlie territorial limits and seize

that ship, because she had not hoisted a signal? Such a thing would
be impossible. The Statute creates a penalty, a penalty only recover-
able against the captain, and only recoverable in a municipal court,

when the ship arrives within the territory.

Now I come to the next question, which my friend treats as
1107 important, which covers some space in the printed Argument. I

am referring to the last sentence of page 160, where my friend
says:

Upon the same principle has been maintained the right of visitation and search,
as against every private vessel on the high seas, by the armed ships of any other
nationality. Though this vexatious and injurious claim has been much questioned,
it is firmly established in time of. war, at least, as against all neutrals. Says Sir
William Scotia

And then he proceeds to give a citation. Then he says:

It has been said that the right of search is confined to a time of war.
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Certainly it is, and will still be said, except under Treaty. Then my
friend continues:

That iissertioii proceeds npon the ground that only in time of war can the necessity

for it arise. No one has ever claimed that the right should be denied in time of peace,

if an equal necessity for it exists. And when such necessity has been regarded as

existing, the right has been asserted. Prior to the war of 1812, between the United
States and Great Britain, the latter country claimed the right in time of peace to

search American ships on the high seas for British subjects serving as seamen.
Though the war grew out of this claim, it was not relinquished by Great Britain when
a treaty of peace was made. It has been disused, but never abandoned.

Now I stop there for a moment, and I proceed to examine the question.

And first I would like to make one general observation upon it. It is

quite true that at that time an attempt was made by Great Britain to

as.sert the right to take British seamen from the ships of the United
States—perfectly true; and it is perfectly true also that at a later stage

it was—I will not say asserted—but assent was sought to be obtained
to the right to search vessels—to visit vessels—for the purpose of ascer-

taining their nationality; that is to say, it was not asserted there was a
right to visit a United States or French vessel if it was merely a United
States or a French vessel flying French or United States colours, the
assertion was limited to the case where there was ground to suspect that
the flag of France or the flag of the United States was used dishonestly
or fraudulently in order to cover illicit trade in slaves. It is perfectly

true that those two assertions were made, and now I proceed to show
how they were dealt with, and to enquire whether this statement is cor-

rect, which my friend has thought right to ])ut here in his Argument,
that: "Though the war grew out of this claim, it was not relinquished
by Great Britain when a Treaty of peace was made. It has been dis-

used, but never abandoned". That is the proi)osition that my learned
friend puts forward.
Then he proceeds:

The objection to it on the part of the United States was the obvious one that it

was founded upon no just necessity or propriety. Had it been a measure in any
roa8(mable sense necessary to self-delense on the part of Great Britain, its claim
would have rested on a very different foundation, and would have been supported
by the analogy of all similar cases. The right of search is exercised without ques-
tion as against private vessels suspected of being engaged in the slave trade.

1108 I beg to say that that is a further inaccuracy, and that I think
my friend, if he examines it carefully, will find that that is not

correct, and that it is only under Treaty that there is such a right of
search.

Then he goes on

:

And it is very ajiparent, that as the increasing exigencies of international inter-
course of all kinds render it necessary, the principle that allows it in time of war
will be found BuUicient to allow it in time of peace.

That is looking into the future. It is not considering what the law
is, but suggesting what, at some future time, it may be.
Then he proceeds:

The rule, as has been seen, grows out of necessity alone, and must therefore extend
with the necessity.

And thereupon he proceeds to refer to the correspondence of Lord
Aberdeen.

I shall now bring tins matter (beginning with the correspondence that
is there referred to, from 1840 until the last occasion when the subject
was referred to, as far as I am aware, in public—in Parliament), down
to the year 1858, but I need not do that at au^ very great length.
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Now Lord Aberdeen, who was tlien Prime Minister, writes to Mr.
Everett, who was at that time Secretary of State oftlie United States,

on the 20th December, 1841 ; and I will ask you, Mr. President, when I

read this, to see,—while it is as strenuous a demand on the ])art of the
Foreign Minister for consent on the part of the United States to a course
that the Minister of Great Britain is urging as eminently reasonable
from his point of view,—whether it amounts to an assertion of it as a
right at all, or whether it is not rather a demand for the reasonable
assent on the part of the United States to what is suggested.

Now this is the language of Lord Aberdeen's letter:

The Undersi<ine(l, etc., has the honor of addressing to Mr. Everett, etc., the obser-
vations which he feels called apon to make, in answer to the note of Mr. Stevenson,
dated on the 2l8t of October.
As that coinmnnication only reached the hands of the Undersigned on the day-

after the departure of Mr. Stevenson from London, on his return to America, and as
there has since been no Minister or Charg<5 d'Affaires from the United States resident
in this country, the Undersij^ned has looked with some anxiety for the arrival of Mr.
Everett, in order that he might be enabled to renew his diplomatic interconrse with
an accredited Representative of the Republic. Had the Undersigned entertained no
other purpose than to controvert the arguments of Mr, Stevenson, or to fortify his
own, in treating of the matter which has formed thesubject of their correspondence,
he would have experienced little impatience; but as it is his desire to clear up all

doubt, and to remove misapprehension, he feels that he cannot too early avail him-
self of the presence of Mr. Everett at his post, to bring to his knowledge the true
state of the question at issue.

The Undersigned agrees with Mr. Stevenson in the importance of arriving at a clear
understanding of the matter really in dispute.
This ought to be the first object in the differences of States, as well as of indi-

viduals ; and, happily, it is often the first step to the reconciliation of the par-
1109 ties. In the present case, this understanding is doubly essential, because a

continuance of mistake and error may be productive of the most serious
consequences.

Would you, Mr. President, kindly allow my friend Sir llichard
Webster, to read this next passage for me.

Sir EiCHARD Webster.—He goes on:

The Undersigned again renounces, as he has already done, in the most explicit
terms, any right on the part of the British Governiaeut to search American vessels
in time of peace. The right of search, except when specially conceded by Treaty, is

a purely belligerent right, and can have no existence on the high seas during peace.
The Undersigned apprehends, however, that the right of search is not confined to

the verification of the nationality of the vessel, but also extends to the object of the
voyage, and the nature of the cargo. The sole purpose of the British cruizers is to

ascertain whether the vessels they meet with are really American or not. The right
asserted has, in truth, no resemblance to the right of search, either in principle or
in practice. It is simply a right to satisfy the party who has a legitimate interest
in knowing the truth, that the vessel actually is what her colours announce. This
right we concede as freely as we exercise. The British cruizers are not instructed
to detain American vessels under any circumstances whatever; on the contrary, they
are ordered to abstain from all interference with them, be they slavers or otherwise.
But where reasonable suspicion exists that the American flag has been abused, for
the purpose of covering the vessel of another nation, it would appear scarcely cred-
ible, had it not been made manifest by the repeated protestations of their Represent-
ative that the Government of the United States, which have stigmatized and
abolished the trade itself, should object to the adoption of such means as are
indispensably necessary for ascertaining the truth.

Then lower down on the same page he says:

The Undersigned has also expressed his belief that the practice was general, of
ascertaining by visit, the real character of every vessel on the high seas, against
which there should exist reasonable ground of suspicion. Mr. Stevenson denies this

;

and he asks, what other nation than Great Britain had ever asserted or attempted to
exercise, such a right f In answer to this question, the Undersigned can at once
refer to the avowed and constant practice of the United States, whose cruizers,
especially in the Gulf of Mexico, by the admission of their public journals, are
notoriously in the habit of examining all suspicioos vessels, whether sailing under
the English flag, or any other.
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Sir Charles Eussell.—^Then he says at page 618:

It is undoiihtecUy true, that this right may be abused, like every other ^rhich is

delepated to many and different hands. It is possible that it may be exercised

wantonly and vexationslv ; and shonld this be the case, it would not only call for

remonstrance, but would' justify resentment. This, however, is in the highest degree

improbable; aud if, in sp'ite of the utmost caution, an error shonld be committed,

and anv American vessel should suffer loss or injury, it would be followed by prompt
and ample reparation. The Undersigned begs to repeat, that with American vessels,

whatever be their destination, British cruizers have no pretension in any manner to

interfere. Such vessels must be permitted, if engaged in it, to enjoy a monopoly of

this unhallowed Trade; but the British Government will never endure that the

fraudulent use of the American flag shall extend the iniquity to other nations by
whom it is abhorred, and who have entered into solemn Treaties with this country

for its entire suppression.

1110 I will now read the last paragraph of the letter:

Mr. Stevenson has said that he had no wish to exempt the fraudulent use of

the American Hag from detention; and this being the case the Undersigned is

unwilling to believe that a government like that of the United States, professing

the same object and animated by the same motives as Great Britain shonld seriously

oppose themselves to every possible mode by which their own desire could be really

accomplished.

I think I am justified, Mr. President, in saying that although the
word "right" is used there, it is used in a sense in which even by
writers upon law it is sometimes used ; he uses it to indicate something
claimed which ought to be allowed, ought to be assented to, by the
other Power. He points out that it is not the right of search that he
is insisting on, but the right to use means to ascertain whether or not
a vessel is Iraudulently flying a false flag. This right was resisted by
the United States it was resisted, too, by France. That he was speak-
ing of the right in that vaguer or le.^ser sense of the term, and not of
something which he could do under the force of some existing law, is

made apparent by the fact that he states that if, the circumstances
being sufficiently suspicious to justify visitation, it turns out upon
visitation that that suspicion is not warranted, then reparation is to be
made to the vessel so visited; whereas, of course, if it were an absolute
right, enforceable against the will of particular nations, you would not
find it accompanied by such a provision for reparation.

Tlie matter came up again in 1858; and it came up in a way that, if

anything can be made interesting in this matter, will make it more or
less interesting to the Tribunal. It came up in the House of Lords on
the 2Gtli of July 1858, and some verj^ eminent jurists took part in the
discussion; and Lord Lyndhurst, whose position is known, I should
think, to all members of the Tribunal—at one time Chief Baron of the '^.

Excheqner, afterwards Lord Chancellor, and besides, an important i
\

political personage—rises to put a question, of which he had given ^
notice to the Secretary of State for Foreign Affairs. America, I think, —
has the right to claim him as one amongst many of her distinguished
sons. Lord Malmesbury was the Foreign Secretary. Lord Lyndhurst
said

:

Your Lordships, no doubt, have most of you read a speech which was made by
Mr. Dall;i.s, the American Minister, a short itime since, at a meeting of his fellow-
subjects, to celebrate the anniversary of American Independence. On that occasion
the honourable gentleman stated that the question of the right of visiting American
vessels in time of peace on the high seas had been finally settled. This is a subject,
my Lords, of so much importance and such deep interest that it is material that we
should receive a distinct and precise account of the terms on which that settlement
is based; and I have therefore given notice of a question which I intend to propose
to my noble the Secretary of .State Foreign Affairs, in order that he may give us
some explanation on the subject to which I have referred. Many persons—^perhaps I
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ought not to say "many persons", but several persons, and those in a high political

position—appear to think that that proceeding was not justified, and tliat in point
of fact we have surrendered a most valuable and important right. The

1111 answer which I make to that is, that we have surrendered no right, for that,
in point of fact, no right such as that which is contended for ha« ever existed.

We have, my Lords, abandoned the assumption of a riglit, and in doing 'so we have,
I think, acted justly, prudently and wisely. Now, my Lords, with your permission,
I shiill proceed to make a few observations upon the general question, and lo refer

to some of the most eminent authorities on the subject; but I assure you that I

should not have troubled you were it not that 1 think it is of great importance that
this question should be distinctly and finally understood and settled. The first

proposition which I state is this: Tliat in no writer on international law has that
right ever been asserted; and, in the next place, that there is no decision of any
Court of Justice having jurisdiction to decide such questions in which that right
has been admitted. 1 wish, in making this assertion, to fortify myself by some
autliorities; and I cannot quote a higher or a better English authority than that of
Lord Stowell, who states distinctly, in the words which I am about to read—in con-
formity with what I have stated—that no sach right has ever been asserted by any
competent authority. His words are these

:

"I cau find no authority that gives the right of interruption to the navigation of
States in amity upon the high seas excepting that which the rights of war give to
both belligerents against neutrals."

At present I am dealing with the assertion that this was a right claimed
and exercised, or claimed to be exercised, by Great Britain, and not
abandoned. But of course the Tribunal will see that this is a valuable
authority, which I need not have to go back upon again, upon what the
law itself is.

That is a distinct statement made by that noble and learned Lord, In addition,
I beg leave to refer to Wbeaton, the emiuent American authority on International
law, who states the proposition in these terms

:

" It is impossible to show a single passage in any institutional writer on public
law, or the judgment of any Court by which that law is a<iministered, which will
justify the exercise of such a right on the high seas in time of peace independent of
special compact."
So that your Lordships perceive that both on this side of the water and in Amer-

ica, by the best authorities and by the highest jurists, that right, in the passages to
which I have referred, is controverted instead of being admitted. It has been agi-
tated long between this country on the one side and America on the other. The
eminent jurist on the other side of the water makes his statement and assertion ; our
corresponding authority an this side of the water makes his assertion; and those
assertions directly and distinctly agree. For myself, my Lords, I have never been
able to discover any principle of law or reason on which that right could be sup-
ported. I will refer again to the same high English authority—Lord Stowell—upon
this subject, and you shall .hear what he emphatically states with respect to it.

That distinguished jurist says:
" No nation can exercise the right of visitation and search on the high seas except on

the belligerent claim. No such right has ever been claimed, nor can it be exercised,
without the oppression of interrupting and harassing the real and lawful naviga-
tion of other countries, for the right, when it exists at all, is universal, and will
extend to all countries. If I were to press the consideration further, it would be by
stating the gigantic mischiefs which such a claim is likely to produce."

I may add that another very high authority—the American Judge Story—in the
well-known case of the "Marianna Flora", expressed the same opinion in almost the
same terms, and in language as emphatic. So here again is a coincidence of author-
ity between the two parties agitating the question—the authority on this side of
the water corresponding exactly with the authority on the other. But I do not

think it necessary to refer to any cases in support of the cases I am consider- .

1112 ing; I will refer only to the principle on which the question rests. "What is

the rule with respect to the high seas and the navigation of the high seast
All nations are equal on the high seas. Whether they be strong and powerful, or
weak and imbecile, all are on a footing of perfect equality. What is the position of
a merchant ship on the high seas? A ship is part of the dominion to which Khe
belongs, and what right has the ship of one nation to interfere with the ship of any
other nation, where the rights of both parties are equal? The principle is so clear
and so distinct that it will not admit of the smallest doubt. I am unwilling on a
question of this kind to refer to any arguments of mj' own, or to any authority which
I can possess on the subject; but hear what is said by Lord Stowell with respect to
the navigation of the high seas. His language is this

:
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"All nations being eqnal, all have an equal right to the uninterrupted use of the

unappropriated parts of the ocean for their navigation. In places where no local

authority exists, where the subjects of all States meet on a footing of entire equality

and independence, no one State or any of its subjects has a right to assume or exer-

cise authority over the subjects of another."

That is a confirmation of the doctrine which I have stated, that the principle on
which this question is to be decided, is the equality of all nations on the high seas.

Admitting this principle, how can it be asserted that the ships of one nation can
interfere in any way with the vessels of another? Then, having laid down this

principle, the consideration next occurs that difficulties may arise out of frauds

which may be practised on the high seas ; and it is said that the flag of America may
be assumed by another Power to cover the basest of purposes. But how can the act

of a third Power, or of the subjects of a third Power, by possibility affect any right
existing on the part of the United States? Take this case: By our Treaty with
Spain, we have a right to visit and search Spanish vessels with a view to prevent the
Slave Trade. But, how can that agreement between us and Spain, by any possibil-

ity, aflect the rights of America? Clearly in no way at all. But, then, what are

our cruizers to do?

He refers a little later to a discussion that took place after the Treaty
of Vienna in 1815. I read a little farther down in the same speech.

He says

:

Treaties have been entered into between England and foreign countries, giving
the right of visit. But why enter into such treaties, if the right of visiting is a
national right, founded on iuteruational law ? What took place in the year 1815 after

the Treaty of Vienna ? Lord Castlereagh applied to the French Grovernment to estab-
lish some mutual system by which cruizers could visit the vessels of either country:
but the Due de Richelieu replied that France would never consent to a maritime
police being established over her own subjects, except by persons belonging to her
own country. I think I have now gone far enough to establish the position with
which I started, etc.

Then Lord Malmesbnry,in reply, indorses categorically and distinctly
the opinion of Lord Lyndhurst.
The Tribunal here adjourned for a short time.
The President.—Sir Charles, we are ready to hear you.
Sir Charles Kussell.—I was about to read the reply of Lord

Malmesbury, who was then the Foreign Secretary. I will only read
the part which shows his agreement with the statement of the law as
made by Lord Lyndhurst. He says :

It is with great pleasure that we have heard the views of my noble and
1113 learned friend on this important subject, because they conform 'precisely to

the opinion of the Law Officers, of the Crown, whom we thought it our duty
to consult

—

Lord Hannen may recall that the law oflBcers of the Crown at that
time were Sir Fitzroy Kelly, and Sir Hugh Cairns. Lord Malmesbury
says:

because they conform precisely to the opinion of the Law Officers of the Crown,
whom we thought it our duty to consult before we seut answer to the commanica-
tions we received from the American Government.

I may say of the tlien Attorney General, Sir Fitzroy Kelly, that he
was afterwards Chief IJaron of the Court of Exchequer, and Sir Hugh
Cairns, afterwards Lord Cairns, was first of all a Lord Justice of
Appeal, and afterwards Lord Chancellor, and a lawyer of Great emi-
nence.
Then Lord Malmesbury proceeds:

When we received General Cass's communication

—

Which I shall presently read to you as showing the views of the
United States upon the question of law.

When we received General Cass's communication, which was addressed to Her
Majesty's Government, we immediately consulted the Law Officers of the Crown,
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and they unanimously asserted that the international law in relation to this ques-
tion was precisely as it has been just described by my noble and learned friend.

Upon that opini(m Her Majesty's Government at once acted, and we franlily con-

fessed that we have no legal claim to the right of visit and of search which has
hitherto been assumed. Her Majesty's Government therefore abandoned both those
claims, but at the same time they placed before the American Government the para-
mount necessity of agreeing upon the adoption of some instructions perfectly identi-

cal in character to be placed in the hands of the oflicers of both Governments, and,
indeed, in the hands of the officers of all maritime nations, by which all Powers
should be ruled, so as for the future to avoid all obstruction to commerce, while at

the same time the fraudulent use of national flags may be prevented.

Lord Aberdeen joined in this discussion, and you will recollect that it

was Lord Aberdeen, when Minister for Foreign Affairs, who conducted
the correspondence in 1841, to which I referred in this connection a few
minutes ago. Lord Aberdeen says

:

I was therefore astonished to hear my noble and learned friend (Lord Lyndhurst)
quote the statement of the highly respected American Minister

—

that is Mr. Dallas

—

who is now in this country, to the effect that we had given up frankly and finally

the right of visit and search.
Twenty years ago

—

Keferring back to the period I have mentioned

—

Twenty years ago the Government of that day repudiated the assertion of any such
right, and therefore what the noble Earl the Secretary of State for Foreign Affairs

can have given up I am at a loss to understand. Any such right was given
1114 up then as frankly and finally as it possibly can be given up at this moment.

After my noble and learned friend's quoting the high authority of Lord Stow-
ell, it may appear ludicrous in me to quote myself. At the same time, in order to
show how the matter stood twenty years ago, I will just quote a note of my own.
Though an humble authority, still I was speaking the langujige of the British Gov-
ernment, and that language was received by the American Government with acqui-
escence and satisfaction.

Then he gives the passage from his letter which I have read to you
already. I will merely read enough of it to remind you what it was.
Its words are these

:

The Undersigned resigns all pretensions on the part of the British Government to
visit and search American vessels in time of peace ; nor is it as American vessels that
such vessels are ever visited. Bui; it has been

—

and so on.

Hp then proceeds to repeat at length the letter which I have already
' read.

Now it will be convenient, I think, if I deal at once with the corre-

spondence which led to this discussion in Parliament; and Iinvoke that
correspondence, not merelybecause it shows that there wasnotthe asser-

tion as a matter of right at that time, or that if there was at any time
such an assertion, it was definitely abandoned. In view of what I have
so far read, and still more in view of what I am about to read, I will

content myself with expressing my surprise that my learned friend, Mr.
Phelps, having, as I cannot but think he had, all this matter under his

eye, or at least having the opportunity considering it thoroughly,
should have written, as he has written in his Argument, at page 161:
" It has been disused but never abandoned".
The correspondence is correspondence presented to Parliament in

1859, and I read from the Parliamentary papers. I will begin by an
important despatch from General Cass to Lord Napier.
General Cass, I believe, was at that time Secretary of State.
Mr. Justice Harlan.—In what year?

, Sir Charles Eussell.—1859.
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Mr. Justice Harlan.—He was.

Sir Charles Kussell.—It is rather long, but it is important, not

merely for its value as an expression of the views of the United States

Government, but for the authority which it cites upon the general

question of the right of search. On page 5 of this correspondence, he
cites an opinion of Lord Stowell in the decision of a case of a French
vessel seized upon the coast of Africa: "No nation can exercise a right

of visitation and search upon the common and unappropriated parts of

the ocean except upon tlie belligerent claim". That is, of course, the

contention that I have for so long been maintaining, that this right of

search is a belligerent right and does not exist in time of peace. He
then proceeds:

1115 No nation has the right to force its way to the liberation of Africa hy tram-
pling ou the independence of other States, on the pretence of an eminent

good, by means that are nulawful, or to press forward to a great principle by break-
ing tlirough other great principles which stand in the way.

Then on pf|ge 6 is this emphatic statement:

The United States deny the right of the cruisers of any other power whatever for

any purpose whatever to enter their vessels by force iu time of peace. No such right
is recognized by the law of nations. As Lord Stowell truly said: "I can find no
authority that gives the right of interruption to the navigation of States upon the
high seas, except that which the right of war gives to belligerents against neutrals.
No nation can exercise a right of visitation and search upon the common and
unappropriated parts of the Ocean except upon the belligerent claim".

At page 7 he says something which may have a very distinct appli-

cation to this case

:

It is one thing to do a deed avowedly illegal, and excuse it by the attendant cir-

cumstances: and it is another and quite a different thing to claim a right of action,
and the right also of determining when, and how, and to what extent, it shall be
exercised. And this is no barren distinction so far as the interest of this country is

involved, but it is closely connected with an object dear to American people—the
freedom of their citizens upon the great highway of the world.

So much for General Cass's view. Communications were then opened
with other European Powers, with France and Germany among others,
and proposals made for the concession of mutual rights by convention,
which some of those Powers agreed to in 1862. On page 38 of this
Parliamentary paper the suggestion is made, which I think emanated
in the flrst instance from Lord Malmesbiiry, as a basis of such a
Convention.

In virtue of the principle of the immunity of national flags, every merchant vessel
navigating the liigh seas is exempt from all foreign jurisdiction. A ship of war can
therefore only visit, detain, arrest and seize those merchant-vessels which she recog-
nizes as being of the same nationality as herself.

Then he proceeds:

The flag being j»riwi4 facie the distinctive sign of the nationality of a vessel, and
consequently the proof of the jurisdiction to which she is subject, it is nati'ral that
a merchant vi-ssel on finding herself on the high seas in the presence of a man-of-war
should hoist her flag to attest her nationality : so soon as the man-of-war has made
herself known by hoisting her colours, the merchant vessel ought likewise to hoist
hers. If she refuses to hoist her flag it is agreed that she may be sumnioned to do
80, first, by a blank gun, and if that remains without eflect, by a second gun shotted,
but pointed so as not to strike her. As soon as the merchant vessel by hoisting her
flag hafl established her nuticmality, the foreign man-of-war can claim no authority
over her. The utmost wliich the latter may do is, in certain cases, to claim the right
of speaking with hor; that is to say, to ask her to reply to questions addressed to
her through a speaking trumpet, but without interfering with her course. When,
however, tiie presumption of nationality resulting from the colours hoisted by a
merchant vessel is rendered seriously doubtful by information or by signs of a nature
to encourage the belief that the vessel does not belong to the nation whose colours
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she has assumed, then the foreign man-of-war may have reconrse to a verification of
the nationality assnmed. With this object a boat shall be sent to the suspected

1116 vessel which shall have been previously hailed to announce the intended visit.

The veritication shall consist of the examination of the papers proving the
nationality of the vessel.

These were the proposals which resulted in the Treaty of 1802 upon
the subject.

Lord Hannen.—From whom did these proposals emanate?
Sir Charles Eusskll.—Originally from Lord Malmesbury, I think.

It was a communication by Lord Malmesbury, the Foreign secretary,

to Lord Napier the British Minister at Washington. Tliis was Lord
Malmesbury's proposal as to the identical instructions to be given to

the cruisers of these nations.

He says:

The exhibition of these docnments is all that can be desired. All enquiry into the
natare of the cargo, commercial operations, or, in a word, on any other point but that
of nationality, all search or visit of any kind, are absolutely forbidden. The otticer

entrusted with the verification ought to conduct his proceedings with great discre-
tion and with all courtesy, and leave the vessel as soon as the verification has been
effected, offering to enter in the ship's papers the fact and circumstances of the
verification, and the motives which determined him to resort to it.

Except in the case of legitimate suspicion of fraud, it ought never otherwise to be
necessary for the commantier of a man-of-war to go or to send on board a merchant-
vessel, so numerous are the signs which, putting colours out of the question, reveal
to the eye of a seaman the nationality of a vessel.

Then follows this important provision

:

In every case it is clearly understood that the man-of-war that decides on board-
ing a foreign merchant-vessel does it at her own risk and peril, and remains respon-
sible for all the consequences which may be the result of her act.

The commander of the foreign ship of war who shall have had recourse to this
measure ought, in all cases, to make it the subject of a report to his Government,
and should explain the reasons of his having so acted. This report, and the reasons
which led to the verification, shall be communicated officially to the Government to
which the vessel whose colours have been verified shall belong.
Whenever the examination shall not be justified by evident reasons, or shall not

have been conducted in a suitable manner, a claim may arise for indemnity.

There then is a communication of a similar kind to the Government
of France; and on page 59 there is a communication to Lord Malmes-
bury by the Duke of Mahikoif ; and annexed was a draft of instructions
proposed to be issued to the Commanders of French ships of war, which
are, (though I have not compared them word for word), practically
identical with what I have read. I will read sufficient to justify that
statement. They begin:

INSTRUCTIONS PROPOSED TO BB ISSUED TO COMMANDERS OF FRENCH SHIPS OF WAR.

In consequence of the lapse of the Treaty with Great Britain for the suppression
of the Slave Trade, the French and British Governments have felt the necessity of
coming to some provisional arrangement with respect to the visit of merchant-vessels
suspected of fraudulently assuming the British Hag.

1117 The counterpart of that was " suspected of assuming fraudu-
lently the French flag", and it begins:

Protected by the independence of her national flag, a merchant-vessel navigating
the high seas is subject to no foreign jurisdiction, unless by virtue of any Treaty.
A man-of-war can therefore only visit, detain, arrt'st, and seize tbose merchant-ves-
sels which she recognises as being of the same nationality as herself.

And it proceeds to point in the same way to the flag being a prima
facie indication, if there is no ground to suspect its honesty, of the
nationality of the vessel.
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Then it proceeds to say that, if it can be seriously called in question

tbat it is fraudulently assumed, the proceedings mentioned may be

taken; and tinally, in clause 10:

In every supposition

that means in every supposed case,

it is thoronghly understood that the captain of a man-of-war who decides upon hoard-

ing or sending on hoard a merchant-vessel, always does it at his own risk and peril,

an7l remains responsihle for all the consequences of his act.

If the captain is mistaken, if he finds that the vessel is honestly bear-

ing the flag to which she is entitled, then the nation to which the cruiser

belongs must pay if the vessel has been damnified.

The President.—Is not that French draft applicable to time of war?
Sir Charles Eussell.—I do not understand it to be so I under-

stood this was intended to be applicable in time of peace also, that it

should be mutually agreed by treaty to allow this invasion of what
would have been, without such agreement, the invasion of the territori-

ality of the country. The object was one which all Governments would
apparently have & prima facie interest in eflfecting, namely, the preven-
tion of the fraudulent use of the national flag.

The President.—Were there any negotiations between France and
England at that time about that matter.

Sir Charles Russell.—Certainly, what I have just read to you was
the communication from the Duke of Malakoff to Lord Malmesbury.
The President.—As it is dated in 1859, I thought it was a pro-

vision with reference to the Italian war against Austria.
Sir Charles Russell.—I do not see any trace of it. The real object

of the whole of this matter was the desire of those nations that were
really in earnest to sui)press the slave trade, that flags of nations that
were themselves parties to the suppression should not be fraudulently
used, or that flags of other nations should not be fraudulently used to

cover that obnoxious traffic I did read it, but probably I did not read
distinctly. It is headed " Instructions proposed to be issued to com-

manders of French ships of war."
1118 The President.—Yes, but it does not apply in time of peace.

It does not imply that it is connected with the slave trade nego-
tiations. That is what I did not know.

Sir Charles Russell.—If I may suggest, the first clause rather
shows it must have been contemplating a time of peace and not a time
of war

:

In consequence of the lapse of lYeaty of Great Britain for the suppression of the
slave trade the i'^ench and British Governments have felt the necessity of cominjf
to some provisional arrangement with res])ect to the visit of merchant-vessels sus-
pected of fraudulently assuming the British flag.

The President.—Yes, I beg your pardon, I had lost sight of it: you
did read it and I remember it now.

Sir Charles Russell.—Then, on page 64, are to be found similar
instructions ''about to be issued" (they had then got to the point of
agreement) " to the Commanders of Cruisers ". I need not trouble by
reading that; I think it follows on the same lines.
There is only one other reference I have to make. The TJuited States

come into this arrangement; and I will read General Cass's communi-
cation on the subject. It is the 12th of May, 1859, to Lord Lyons, who
was then Minister at Washington. A similar draft had been sent for
the consideration of the United States Government:
As stated in the draft furnished hy Lord Napier, no merchant-vessel navigatijig|

the liigh seas is sabjeot to any foreign jurisdiction. A vessel of war cannot, tlier»»-
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fore, visit, detain, arrest, or seize (except under Treaty) any inorchant-vessel not
recognised as belonjjfing to her own nation. And as a necessary consequence from
this rule, it is added in the same draft tliat in every case it is clearly to bo under-

stood that the vessel of war wliich determines to board a nierciiant-vessel must do
so at her own risk and peril, and must remain responsible for all the consequences
which may result from her own act.

Then General Cass proceeds

:

These extracts, which fix the responsibility of every Government whose oflQcers

interrupt the voyage of a merchant-vessel upon the ocean, suggest very strongly the

adoption by each Government of such instructions to its own officers, as will tend to

make thcni appreciate this responsibility, and lead them to observe great caution in

acting upon their suspicions against such a vessel. The same extracts supply a very
just limitation, also in respect to the cases to which the instructions can, under any
circumstances, apply.

And then follows this passage, to which I would ask attention.

Leaving out of view, ^

says General Cass

the crime of piracy, which happily is now seldom committed, the only instance
(except under Treaty) in which a ship of war maj' be excused in visiting, detaining,
arresting, or seizing any merchant-vessel bearing a foreign flag, is when such vessel

is, for good and sufficient reasons, believed to belong, in fact, to the country of the
visiting ship,

—

their own nationals' ship.

A slaver cannot be detained by a foreign vessel because it is a slaver, unless
1119 the right of detention in such a case has been conferred by the Government

to which the foreign vessel belongs. Except so far as it may have parted with
it by Treaty, every nation has the exclusive care of its own flag upon the high seas.

The final letter is also a letter from General Cass of the 25th of Janu-
ary, 1859, in which he, referring to the African Slave Trade, says, and
quite justly says

:

The United States were among the earliest of the nations of the world to denounce
the Traffic as unjust and inhuman.

And then he proceeds

:

While, however, the President is thus earnestly opposed to the African Slave
Trade, and thus determined to give full effect to the laws of the United States for
its suppression, he cannot permit himself, in so doing, to concur in any principle, or
assent to any practice, which he believes would be inconsistent with that entire
immunity of merchant-vessels upon the ocean, in time of peace, for which this Gov-
ernment has always contended, and in whose preservation the commerce of the
world has so deep an interest.

This is also the position, I am gratified to observe, of the Government of France.
France, like the United States, recognises no right of search or visit upon the high
seas, except in time of war. France, like the United States, holds, in the language
of your Memorandum, that an "armed vessel cannot visit, detain, arrest, or sieze any
but such merchant-vessels as it ascertains to belong to the same nation to which the
armed vessel itself belongs." France, like the United States, holds further, that
while cases may exist of a fraudulent assumption of a flag, the verification of such
a case must be made at the peril of the party making it, or in the words of your
Memorandum, "under all circumstances it is well understood that the armed vessel
that may determine to board a foreign merchant-vessel, does so in every instance at
its own risk and peril, and stands responsible for all the consequences which may
follow the act."
While thus recognizing the immunity of merchant-vessels on the ocean, and the

grave responsibility which is assumed by a ship of war when she boards a foreign
ship in order to verify its flag, your Memorandum suggests some interesting views
in respect to the caution with which such a verification should be pursued, and such
a responsibility exercised.

I do not understand that the French Government desires to limit this responsi-
bility, or to change in any way that rule of international law by which in time of
peace an honest merchantman is protected on the ocean, from any visit^ detention;,

^ uarch whatever.
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Ifow I have come to the end of that correspondence, and I will not

more pointedly refer to the inaccuracies, as I submit I have now shown
them to be, of the United States Argument than to say this, that this

correspondence clearly shows that whatever assertion was made in the

first instance was not an assertion of a general right of visitation and
search, but was a right put forward as a right undoubted, I admits by
Lord Palmerston, who used that language, of visitation for the purpose

of establishing the nationality of the ship : that from the assertion of

that right, in the emjthatic language which I read earlier, he retired:

and that that view is expressly disclaimed by the responsible minister

of the Crown in his place in Parliament, acting upon the opinion of the

Law Oflficers of the day, and reiterated and communicated in the cor-

respondence whicli I have just read.

1120 Lord HA^NEN.—What did those proposals result in?

Sir Charles Russell.—In a Treaty of 1862. I thought I had
it here to refer to it, but 1 have not, my Lord.

Lord Hannen.—I only wanted a general statement to what extent
they were adopted.

Sir Charles Eussell.—Shortly put it is this : a Treaty was entered
into between the United States and Great Britain, by which was mutu-
ally conceded to the ships of war of each Power the right under the
general conditions i have read to search vessels bearing the flag of the
other, in order to ascertain if it were the true flag. The Treaty, was
confined in its operation to the waters in which the West African slave-

trade would have been carried on.

General Foster.—In 1862?
Sir Charles Eussell.—I think so.

The President.—And I think in the Treaty between France and
England that not even so much as that was conceded.

Sir Charles Eussell.—Xo, not till a later period. France has
always been very staunch in denying any right of interference with its

ships upon the high seas, even under these extreme circumstances as
they were considered. She always strenuously denied the right in any
form, and even as a matter of agreement she was very slow and chary
in alteriug the position she assumed.

I now pass on to another matter. You will see at the end of page
162 of the Argument an innocent little passage, as it looks there, taken
from Azuni, which, if I did not explain the context, might lead to a
very wrong conclusion indeed as to its meaning.

Aznni carries the principle still further, and holds that even national rights should
yield to the rij^hts of another nation, when the consequences to the latter are the
more important.

A very broad proposition indeed.

When the perfect right of one nation clashes with the perfect right of another,
reason, justice, and huiuanity require that in such case the one that will experience
the least damage should yield to the other.

Well, if it has any application to this case that would mean that it

is more important to the United States to keep to the industry of kill-

ing seals on the Pribilof Islands than it can be to Canadian fishermen
to pursue pelagic sealing on the high seas, and therefore pelagic seal-

ers should on that ground give way.
But I cannot think that my learned friend Mr. Phelps had leisure to

read the context, or he would not have cited this passage, because
when the context is read, his citation is, to say the least, annising. My
learned friend, Mr. Box, has been good enough to summarize the whole
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passage for me, and, I think, correctly. I have Azuiii here, and I will

hand it to my learned friend. It is Azuui, vol. 1, page 220.

1121 This is the resume of the full passage and context, and my
learned friends will see the point he makes—the illustration he

gives of the clashing of those rights.

Marquis Venosta.—Azuni was an Italian.

Sir Charles Kussell.—Yes he was an Italian writer on the " Droit
maritime de I'Europe".

Mr. Phelps.—I cited from the English translation, this is the French.
Sir EiOHAKD Webster.—That may be so, but still his words are

there.

Mr. Phelps.—Yes.
Sir Charles Kussell.—My criticism is not one that turns upon

verbal translation. The translation that my learned friend has used is

quite accurate so far as the translation goes, but it is trte context I want
to call attention to to show what the particular passage means.

It is in nature a sacred and inviolable law which, in the conflict of
two equal rights, authorises the suspension of the one of which the
interruption produces a less damage, reparable in some manner either
more easily or with less expense.
These are the instances, and the Tribunal will at once see that this

is my only point about it.

The instances given are:

Jettison : that is to say, a shij) is in peril, the whole adventure is in

peril, and the right of the owner of particular goods, which happen to be
on the top of the cargo and under the hatch way, must give way if the
jettison of that cargo is necessary for the preservation of the greater
portion of the whole adventure, or of the lives of those on board.
Demolition of a house to prevent a fire from spreading to one's own

:

Like the case which frequently happens in the great prairies of America
where it is I believe thought perfectly justifiable if a fire is raging, to

cut down the intervening vegetation, which belongs to somebody else,

to prevent that fire spreading and causing more widely spread devasta-
tion.

So, sinking a burning ship to prevent the fire from spreading to its

neighbours.
Taking one's neighbour's timber to raise the bank of a stream which

is on the i)oint of overflowing.
In extreme scarcity, taking ship-loads of food to supply the nation

which is in want. That is of course a very extreme case.

In all these cases says Azuni it is enough to repair the damages in

order to prevent complaint.
This violation of right is commanded by the imperious law of neces-

sity which, in this conflict, chooses that one avoid the imminent, irre-

parable, and greater evil, of the death or ruin of a great number of
individuals, equivalent compensation being granted.

I think that will show that the particular passage is not of any value
upon the subject we are discussing.

I pass on now to one of a series of illustrations given by my learned
friend, which, of course, he would not have given if he had not satis-

fied his own mind that they were in some sense analogies. But
1122 analogies are like metaphors. They are very diflBcult to man-

age; and indeed an analogy brings you but a very short way,
and that not very satisfactory either, upon your journey, because you
'lave first to establish that the analogy is really a perfect analogy, and
rhen you have got to that point it becomes a question idem j^er idemj
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SO that you are remitted back to the original case, which was your crux
aud difficulty in the matter.

But I must notice these cases. The first is on the top of page 176 of

the argument:

Suppose that some method of explosive destraction should be discovered by which
vessels on the seas adjacent to the Newfoundland coast outside of the jurisdictional

line could, with profit to themselves, destroy all the fish that resort to those coasts,

and so ])ut an end to tlie whole fishing industry upon which their inhabitants so

largely depend. Would this be a business that would be held justifiable as a part of

the freedom of the sea? Although the fish are admitted to be purely fer<z vaiurce,

and the general right of fishing in the open seas outside of certain limits is not denied.

Well, I would first ask: Is there any analogy between that case and
the case we are discussing, if that can be called the exercise of the right

of fishing at all? As 1 read the case, I fail to see where the profit

conies in, because he says: " Could, with profit to themselves, destroy
all the fish".

Mr. Phelps.—Yes.
Sir Charles Eussell.—And gather them—perhaps that is under-

stood ?

Mr. Phelps.—Certainly.

Sir Charles Eussell.—"Destroy all the fish and gather them". I

have, in the first instance, to say that it is a little extravagant to com-
pare that which is not a known or recognized form of fishing with the

pursuit of seals pelagically, which is the oldest form of the pursuit of

seals known in the history of the pursuit itself.

Next, I say—(I think Senator Morgan was good enough to put a
question to me the other day on the subject)—if in truth the case were
that such wholesale destruction were resorted to for disproportionate
results, it would be very strong evidence indeed to go to any Tribunal
to determine whether that act was not itself done maliciously, and with
the intent to injure those who had the common right of fishing.

Now the next case that is put is this:

An Atlantic cable has been laid between America and Great Britain, the operation
of which is important to those countries and to the world. Suppose some method
of deep-sea fishing or marine exploration should be invented, profitable to those
engaged in it, but which should interrui)t the operation of the cable and perhaps
eud.inger its existence. Would those nations be powerless to defend themselves
against such consequences, because the act is perpetrated upon the high sea?

Well, one would require to know the circumstances intended to be
contemplated by that paragraph. For instance: Was the injury to the

cable done accidentally in the lawful pursuit of a known mode
1123 of fishing, because, if so done, I should say there was no remedy,

and no cause of complaint. If it were done gratuitously and
maliciously, I should have thought there was. I am not now troubling
myself with the question of jurisdiction or the particular Court in

which the eauseof action miglit be tried—I am speaking of it on broad
and general principles, assuming no question of venue, or of technical
difficulty, to arise. But in truth all this matter (because of the uncer-
tainty of what the rights would be juridically considered in relation to
such a matter) has been already dealt with, with the co-operative assent
of, I may say, all the civilized Powers in the World. I proceed to shew
how it has been dealt with.
By the Treaty of the 14th March 1884,-1 will mention presently

what nations are parties to it—wilful and negligent interrui)tions of
telegraphic comnumication are made punishable without prejudice to

civil action (Art. U) ; ott'enders are to be tried in the Courts of ithe coun-

try of their owi^ ship or nation (Art. 8) j and when tliere is reason to
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believe that a ship has infringed the Treaty, the cruisers of the con-

tracting Parties may require production from the master of " pifeces

oflBcielles" proving its nationality (Art. 10).

Now I have the Treaty before me. The Powers who are parties to it

are.—The Queen of the United Kingdom of Great Britain and Ireland;

the Emperor of Germany; the King of Prussia; the President of the
Argentine Confederation; the Emperor of Austria; the King of Bohe-
mia; the King of the Belgians; the Emperor of Brazil; the President
of the Republic of Costa Kica; the King of Denmark; the President
of the Dominican Republic; the King of Spain; the President of the
United States of America; the President of the States of Columbia;
the President of the French Republic; the President of the Rei)ublic

of Guatemala; the King of the Hellenes; the King of Italy; the King
jof the Ottomans; the King of the Netherlands; The Grand-Duke of
Xjixembourg; the Shah of Persia; the King of Portugal; the King of
Roumania; the Emperor of all the Russias; the President of the Repub-
lic of Salvador; the King of Servia; the King of Sweden and Norway;
the President of the Oriental Republic of Uruguay. I cannot suggest
any great Power that is not a party to this Convention, and therefore
the case which my friend here suggests as a difficulty is a case which
these Powers have recognized as one which might not be perhaps ade-
quately or properly dealt with under existing international law, and
therefore they have made it a matter of express compact for the bene-
fit of all the Nations.
Now the next case on page 176, to which my friend refers, is one

highly creditable to my friend's ingenuity, but does it help the Tribunal?
My friend says:

If a light-house were erected by a nation in waters outside of the three-mile line,

for the benefit of its own commerce and that of the world,

that is the first "if"

1124 if some pursuit for gain on the adjacent high sea shonld be discovered which
would obscure the light or endanger the light-house or the lives of its inmates,

would that Government be defenseless ?

Well, it is a very difficult case to realize what is really meant by that.

For instance, I cannot quite realize how a pursuit of fishing on the
high seas could, except by some stretch of imagination of which I am
not capable, require the obscurity of the light of a light-house, or
endanger the light-house or the lives of its inmates; but I wish to
point out that I think my friend has, for the moment forgotten, that if

a light-house is built upon a rock or upon piles driven into the bed of
the sea, it becomes, as far as that light-house is concerned, part of the
territory of the nation which has erected it, and, as part of the territory

of the nation which has erected it, it has, incident to it, all the rights
that belong to the protection of territory—no more and no less.

Mr. Phelps.—If it should be five miles out?
Sir Charles Russell.—Certainly, undoubtedly. The most impor-

tant light-houses in the world are outside the 3 mile limit.

Lord Hannen.—The great Eddystone Light-house, 14 miles off the
land, is built on the bed of a rock.

Sir Charles Russell.—That point has never been doubted; and
if it were there is ample authority to support it. The right to acquire
by the construction of a light-house on a rock in mid-ocean a territorial

right in respect of the space so occupied is undoubted ; and therefore I

answer my friend's case by saying that ordinary territorial law would
apply to it—there is no reason why any different territorial law should
apply.

B s, PT xm 22
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Then my friend proceeds:

Lord Chief Justice Cockburn answers this inquiry in the case of Qneen v. Keyn
above cited (p. 198) when he declares that such encroachments upon the high sea

would form a part of the defence of a country, and "come within the principle that

a nation may do what is necessary for the protection of its own territory."

Tbe passag:e which I conceive my friend was referring to, is a passage

which, like that from Azuni, requires, in order to understand it, the

whole passage to be read. I am reading now from page 58 of a printed

report of the Judgment of Lord Chief Justice Cockburn.

It does not appear to me that the argument for the prosecution is advanced by
reference to encroachments on the sea, in the way of harbours, piers, break-waters,

li'^ht houses, and the like, even when projected into the open sea, or of forts ereited

iiT it, as is the case in the Solent. Where the sea, or the bed on which it rests, can
be physically occupied permanently, it may be made subject to occupation in the

same inanner as unoccupied territory. In point of fact, such encroachments are

generally made for the benefit of the navigation ; and are therefore readily acquiesced
m. Or they are for the purposes of defence, and come within the principle that a
nation may" do what is necessary for the protection of its own territory. Whether
if an encroachment on the sea were such as to obstruct the navigation, to the ships

of other nations, it would not amount to a just cause of complaint, as inconsistent
with international riglits, might, if the case arose, be deserving of serious con-

1125 sideration. That such encroachments are occasionally made seems to me to fall

very f:ir short of establishing snch an exclusive property in the littoral sea as

that, ill tiie absence of legislation, it can be treated, to all Intents and purposes, as

part of the realm.

In other words, it defends and justifies the taking possession of a

certain part of the sea, and permanently occupying it for the purpose
of erecting light-houses.

Of course the President and other members of the Tribunal are aware
that by the invention of a blind gentleman of the name of Mitchell,

who invented the screw-pile arrangement, these piles are driven down
in great depths of the sea, and upon these piles in many places, where
there is no rock as a more secure resting place, many light-houses
throughout the world are supported.

I think I have got to the end of the illustrations and of the cases
cited by my learned friend with the exception of one set of cases, which
may be called appeals in the nature of argumentum ad hominem, to
which I have already incidentally referred namely: cases as to which
there is a supposed analogy with the rights that the United States are
here contending for; a supposed analogy conceived to be found in cer-

tain legislation of Great Britain, especially legislation in relation to
her colonies and by her colonies. There is also a case of Church v,

Hubbnrd, and some cases cognate to it, which I shall have a little later
to refer to.

But I shall try to answer on this occasion the question addressed to
me by the learned President before the adjournment as to the view of
the British Government of the Greytown incident. You recollect. Sir,

that you were good enough to address that inquiry to me.
The President.—Yes, Sir Charles.
Sir Charles Russell.—I am now able to answer the inquiry. The

matter became a subject of discussion in the House of Commons on the
19th of June, 1857, Lord Palmerston being then Prime Minister. In
order to appreciate what follows, it is well to observe that the way in

which the question arose was this: That in the bombardment of Grey-
town loss had been sustained by private persons, some of British
nationality, 8t)me of French, and some of other nationalities; and the
question was whether in the circumstances of that bombardment of
Oreytowu, and according to principles of international law, the Gov-
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ernments of those nationals would be justified in pressing upon the
United States claims for compensation. The short answer will be found
in the statement that they \\:ere rejjarded as acts of belligerent hos-

tility, and that in tbe opinion of the Law Officers—1 will read the
opinion of the Law Officer of the day, a man of great eminence—it fell

within the principle that innocent neutrals who suffer by the operation

of belligerent acts in time of belligerency, had no claims which their

Governments could press diplomatically. There were as usual in all

cases of legislative bodies of any kind, I may say, and certainly of a
popular character, diverse views, and persons were to be found

1126 to reproach tlie Government of the day for not having been more
thorough and more strenuous in insisting that there should be

compensation m.ide. For instance, I see that Mr Eoebuck, an eminent
politician of that day, makes a more or less vehement attack upon Lord
Palmerston because he has not done more; and Mr Disraeli, as he then
was. Lord Beaconsfield, as he afterwards became, rather joins in that;
but Lord Russell, who was at that time not in the Government of Lord
Palmerston (and indeed, as some of you will recollect was on anything
but good terms with Lord Palmerston, in 1857), supports the Govern-
ment. What the Attorney General says is this :—the reference to Han-
sard is Third Series, vol. CXLVI, page 47.

(The Attorney-General, 1 ought to say, because it gives some weight
to his opinion, was Sir Richard Bethel, afterwards Lord Westbury,
Lord Chancellor of England.)

The Attorney General assured the hon. and learned member for SbeflSeld (Mr Roe-
buck) and the hon. Gentleman who had just sat down, that if the law advisers of
the Crown had found that, compatibly with the international law of Europe, satis-

faction could have been demanded from America for the losses sustained by British
sabjects at Greytown, they would unquestionably have pressed upon the Govern-
ment advice to that etfect. The opinion they arrived at was arrived at unwillingly
and reluctantly by the law advisers of the Crown. But France also was concerned
in this affair, and was she to be accused of truckling to America? In France they
were obliged to come to tbe same conclusion, and France therefore as well as Eng-
land had abstained from pressing any demand for satisfaction that could not legally
be obtained. The experience of the proceedings between this country and America
which he had had as law adviser of the Crown led him to a conclusion the reverse
of that arrived at by the hon. Gentleman who had just sat down. If America were
asked her opinion, she would say that she had reason to complain again and again
of the strictness with w^hich the law of this country and the principles of interna-
tional law had been enforced against her. He defied the hon. Gentleman to point
to a single instance in which Eugland had given up a legal claim to satisfaction.

Every jurist admitted that in a case like that of the Greytown bombardment no
compensation could be enforced for the losses sustained. The principle wliich gov-
erned such cases was, that the citizens of foreign States who resided within the
arena of war had no right to demand compensation from either belligerents, for the
losses or injuries they sustained. As an instance of this doctrine he would beg the
hon. Gentleman to call to mind the case of Copenhagen and the bombardment of
other places.

I care not whether that was right or whether that was wrong. That
was the view taken by the Law Officer, that it was a case of loss within
the arena of war.
i^ow I come to the argument from the analogy of legislation in Eng-

land which is relied upon by my learned friends. If I may be permitted
to refer the Arbitrators to a convenient reference which will save the
need of their constantly changing their books of reference, I would ask
them to refer to the British Argument, at page 39.

Now may I make—without making it I hope in any acrimonious
spirit—this one comment in reference to this legislation which I am
about to call attention to. The facts are, with sufficient fullness and
correctness in each of these cases, set out in the British. Counter
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1127 Case; and yet we have in the argument of the Fuited States

these cases reproduced as if they had not been explained, and
the whole statement of explanation discarded as if it had not been made
at all.

The President.—Perhaps that may be accounted for by chronology

:

that the Argument had been made before the Counter Case was
delivered.

Sir Charles Russell.—There was an extension of time; but if my
friend says so I will accept that.

Mr. Phelps.—Certainly not. We stand upon the Argument without

any reference to chronology, and we expect to sustain it.

Sir Charles Eussell.—Then my friend will not accept the shield,

Mr. President, which you are good enough graciously to offer.

Mr. Justice Harlan.—What is your point? that the American Argu-
ment should have referred to the Counter Case and not reproduced the
statutes in it?

Sir Charles Russell.—My argument is—if it deserves to be desig-

nated by the name of argument—my observation is that whereas in

our Counter Case we had stated the facts as they are

—

Mr. Phelp^.—As you claim them.
Sir Charles Russell.—The facts as they are as to this legislation:

in the United States Argument that statement of the fa^ts as tlwy are

is entirely disregarded as if it had not been made; the whole statement
is ignored. It is not an important matter; but I think it is fitting to

make some reference to it because one would have expected that when
in the British Counter Case the explanations were given, some notice

would be taken of those explanations, and if they were incorrect, that
the points in which they were incorrect would have been pointed out.

On page of our Argiunent 39 we state that:

The claim of the United States to rest their case on the precedents of the laws of
other nations forms a distinct branch of their case, and requires to be specially con-
sidered.
Such laws are referred to by the United States, for three objects:
1. To endeavour to prove a uniform practice of nations to protect seal life from

j

destruction by means of extra-territorial legislation.
2. To endeavour to show a uniform practice of nations of extending the provisional

of their fishery laws beyond the 3-mile limit; and of making these provisions appli»
cable to foreigners. ;

3. To show that other examples of extra-territorial jurisdiction are to be found in!
the laws of other nations.
The deductions desired to be drawn by the United States from the examples cited

are:
From 1. That the United States law under which British vessels have been seized

is justified by the laws of other nations for the protection of seals.
From 2. That the law is justified by analogy to the fishery laws of other nations}

'

and.
That the application of this law to foreigners beyond the 3 mile limit is also justi-

fied by example and analogy.
From 3. That the law, and more especially in its application to foreigners beyond

the 3-mile limit, is further justified by analogy of other extra-territorial laws not
dealing with fisheries.

1128 Then the scheme of consideration of these cases is explained:

It is proposed to demonstrate in the following Argument that these premises are not
well founded, and that the position assumed by the United States is untenable.

Witii regard to the argument from the practice of other nations, or from analogy
to the practice of other nations, it is submitted that the following propositions can
alone be maintained.
To warrant any exceptional departure from the principles commonly accepted by

all nations as part of the law of nations, it is essential that there should be an agree-
ment between all

:

1. As to the sufficiency of the causes calling for such exceptional legislation.
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2. As to the means for remedying snch causes, i. e., as to the purport of such
lecislation.

This follows from the fundamental principle on which the law of nations rests,

viz., consent of nations.

This subject has already been dealt with, bnt it is necessary to examine categor-

ically the examples of extra-territorial legislation adchiced by the United States in

order to show that they utterly fail to support the argument for which they are
cited.

The first citations are in support of the proposition that seal life is

protected by extra-territorial law of other countries. The instances

given are the Falkland Islands, New Zealand, Cape of Good Hope,
Canada and Newfoundland.
Those are British territories. These are followed by Sweden and Nor-

way, Russia, Germany and Holland, with reference to the Greenland
or Jan Mayen fisheries; the other countries cited are Russia, Uruguay,
Chile, Argentine Republic and Japan.

I cannot do better than quote in substance what is said here.

Tou will observe, Mr. President, that in some of these passages some
of the words are printed in Italics. I think it will be found in some of
these cases that they are so printed in the United States Case or Counter
Case or in the Appendix. Now as regards the Falkland Islands:

The Act providing a close time for seals is No. 4 of 1881. It recites that the seal
fishery of the islands was once a source of prolit to the colonists, but has been
exhausted by indiscriminate and wasteful fishing, and that it is desirable to revive
and protect this industry by the establishment of a close time tcithin the limits of
this Colony and its dependencies.
The Statute then enacts that a close time shall be observed within the limits of

this Colony and its depeudencies from the 1st October to the let April.
The words italicised have a special meaning.

And here I call attention to a principle which you will at once rec-

ognize, the diflerence between the powers of legislation of what may
be called a supreme body, and the powers of legislation which may be
exercised by a subordinate Legislature, which is the creation of a
supreme Legislature. For instance, the Parliament of Westminster can
legislate for the whole of the Queen's dominions, even for those portions
of the dominions to which the Queen has given constitutional Govern-
ment, and which has its own powers of legislation; and it can also

legislate for the subjects of the Queen all the world over. But
1129 colonial Legislatures can legislate efiectively only for and within

the limit of their own actual territory. They cannot extend the
eflect of their legislation beyond that territory, or even to bind the sub-
jects of the Queen beyond that territory.

This illustration from the Falkland Islands is referred to on page
168 of the United States Argument, the third paragraph from the top

:

An ordinance of the Falkland Islands, passed in 1881, established a close season
for the islands and the surrounding waters, from October to April in each year.
Two of the islands lie 28 miles apart, and this regulation is enforced in the open sea
lying between them.

Yon will observe that after that statement my learned friend gives,

as it were, authorities for the statement, "Report of U. S. Fish Cora-
mission"—^I do not know what that is, or where it is—"affidavit of
Capt. Budington; Case of the United States, Appendix, Vol. 1, p. 435";
but for my purpose I will read from page 221 of the United States
Case. Having set out this ordinance at the bottom of that page, they
go on to say

:

Capt. Budingtoa SYEACUSE UHIYERSITY

Historical Associatig::,
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This is the expert in law

—

—an experienced navigator and seal hnnter in southern waters, visited that region

in January, 1892, and he states, under oath, that the ordiuauce of 1881 is enforced

in the sea 'surrounding those ishinds outside the three-mile limit, and that it would
be deemed a violation of the law to take seals dnriug the close season between the
Falkland Islands and Beauchene Island, twenty-eight miles distant.

When you read the affidavit, if you will bear in mind the words I

have just read, I think you will find that it has been put a little too

strongly in the Case; because Budington's affidavit, which is in another

volume—Volume 2 of the Appendix, page 593—says, under the head
of the Falkland Islands:

At one time these islands were very abundant in seal life, but excessive and indis-

criminate killing has nearly annihilated them.

That is not the fact I am upon.

This fact was recognized by the Government of the islands, which passed an ordi-

nance in 1881 establishing a close season from October to April for the islands and
the eeas adjacent thereto. My understanding of this ordinance was that the Gov-
ernment would seize any vessel taking seals close to or within 15 or 20 miles of the
islands.

So we have got this gentleman, who may be a good mariner, but
hardly an expert in law, to say that his "understanding of this ordi-

nance was that the Government would seize any vessel taking seals

close to or within 15 or 20 miles of the islands."

Mr. Foster,—The affidavit shows he was a seal hunter returned
from the South Seas.

Sir Charles Eussell.—And he may go back to the South Seas, so

far as I am concerned. 1 am dealing with him as an authority on this

subject, as a lawyer. ^ 1 am pointing out that what he says in

1130 this affidavit is not that he was ever stopped, not that he heard
of anybody that ever was stopped, not that he heard anybody

said that anybody ever was stopped, but that this hunter, who had
returned from the South Seas—what recommendation that is to him, I

do not know—says

:

My understanding of this ordinance was that the Government would seize any
vessel taking seals close to or within 15 or 20 miles of the islands. I understood this
ordinance was passed on the ground that the seal resorting to these islands was the
property of the Government and therefore it had a right to protect them every where.
The Government, however, gave licences to certain parties to take seals during
the close season.

Senator Morgan.—Sir Charles, are all of those legislative acts of
the colonies repealable by the Parliament of Great Britain ?

Sir Charles Eussell.—The machinery is this. The assent of the
Grown is absolutely necessary to give effect to any act in the nature of
a legislative act by a Colony, whether it is a colony with a constitution
or a Crown Colony. That is the way it stands. It would be quite
within the powers of Parliament to pass legislation which should gain-
say this, if it chose to do so.

Senator Morgan.—Of any act of the Canadian Parliament, for

instancet
Sir Charles Eussell.—Oh certainly, if it chose to do so. The

Imperial Parliament, which, it should be borne in mind, has created
the Legislature of Canada, for instance, has the power to modify that
creation, and if necessary to undo it.

Senator Morgan.—We have a system somewhat akin to it in the
United States. The acts of the territorial Legislatures are considered
as Acts of Congress, unless Congress intervenes to repeal or modify
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them, so that they become the supreme authority of the Government
of the United States. What is done by- the colony is done by the
Crown.
The President.—Unless it is cancelled t

Senator Morgan.—Yes.
Sir Charles Russell.—It is to me a most painful thing to have to

refer you to so many books, but it seems to be absolutely necessary.

The President.—Could you not refer us directly to the statutes of
these Colonies?

Sir Charles Russell.—That is what 1 am going to do. You will

find them in Volume 1, page 435, of the United States Appendix.
Mr. Foster.—We print all those statutes.

Sir Charles Russell.—Yes.

Whereas the seal fishery of these islands, which was at one time a sonrce of profit
and advantage to the colonists, has been exhausted hy indiscriminate and wasteful
fisliing, and it is desirable to revive and protect this industry by the establishment
of a clo»e time, during which it shall be unlawfal to kill or capture seals within the
limits of this colony and its dependencies:
Be it therefore enacted by the Governor of the Falkland Islands and their dependencies,

mih the advice and consent of the Legislative Council thereof, as follows:
1. No. person shall kill or capture, or attempt to kill or capture, any seal

1131 within the limits of this colony and its dependencies, between the days' here-
inafter mentioned (which interval is hereinafter referred to as the close season)

;

that is to say, between the first day of October and the first day of April following,
both inclusive; and any person acting in contravention of this section shall forfeit

any seals killed or captnred by him and shall in addition thereto incur a penalty
not exceeding one hundred pounds, and a further penalty of five pounds in respect
of every seal so killed or captured.

2. Any owner or master or other person in charge of any ship or vessel who shall per-
mit such ship or vessel to be employed in killing or capturing seals, or who shall permit
any person l)elonging to such ship or vessel to be em^oyed in killing or capturing as
aforesaid, during the close season, shall forfeit any seals so killed or captured and in
addition thereto shall be liable to a penalty not exceeding three hundred pounds for
each offence.

3. Every offence under this ordinance may be pi'osecnted and every penalty under
this ordinance may be recovered before the police magistrate or any two justices of
the peace in a summary manner, or by action in the supreme court of this colony,
together with full costs of suit : Provided, that the penalty imposed by the police
magistrate or two justfces shall not exceed one hundred pounds, exclusive of costs.
One-half of every penalty recovered under this ordinance shall be paid to the per-

son who prosecuted the offence or sued for such penalty.
All fines, forfeitures, and penalties recovered under this ordinance, where not

otherwise hereinbefore provided, shall be to Her Majesty, her heirs, and successors,
and shall be paid to the treasurer for the use of the government of this colony.
For all purposes of and incidental to the trial and punishment of any person

accused of any offence under this ordinance and the proceedings and matters pre-
liminary and incidental to and consequential on his trial and punishment, and for all
purposes of and incidental to the .jurisdiction of any court or of any constable or
officer with reference to such offence, the offence shall be deemed to have been com-
mitted either in the place in which it was actually committed or in any place in
which the offender may for the time being be found.

4. Where the owner or master of a ship or vessel is adjudged to pay a penalty for
an offence under this ordinance the court may, in addition to any other power they
may have for the pui-pi)se of compelling payment of such penalty, direct the same
to be levied by distress or arrestment and sale of the said ship or vessel and her
tackle.

5. In this ordinance the expression "seal" means tire " fur seal," the "sea otter,"
the "hair seal," the "sea elephant," the "sea leopard," and the "sea dog," and
includes any animal of the seal kind which may be found within the limits of this
eolony and its dependencies.

Senator Morgan.—Now, Sir Charles, before you close this subject, I
wish to ask you a question, for information, merely. I wish to know
whether the British Parliament has repealed any of these Acts of auy
of the Colonial Legislatuies, or modified them, having reference to pro-
tection of seal life!
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Sir Charles Russell.—I am not aware of sucli a thing having hap-

pened. There is not one that applies.

Senator Morgaj^.—I am not speaking about where they apply. I

want to know whether the British Government is responsible, as a Gov-
ernment, in its legislation, for these Acts.

Sir Charles Russell.—So far as the responsibility means that it

has not interfered

—

Senator Morgan.—That is what I mean.
1132 Sir Charles Russell.—With the legislative action within

the constitutional rights of the particular dependency, whether
a Crown Colony or selfgoverning Colony, 1 think that is correct.

Senator Morgan.—l^To question has been made of the power of the

Colonies to pass the respective laws that they have passed ?

Sir Charles Russell.—As far as I am aware, no. And also, I add
to that, as far as I am aware, there is no reason why any question

should be raised.

Senator Morgan.—Perhaps not. I only wanted to know what the

fact was.
Sir Charles Russell.—As far as I know, that is the factj but if

you can give me any particulars in any precise case, I shall be glad to

look it up.
Senator Morgan.—I do not refer to any case at aU. I merely

wanted to know whether the Tribunal of Arbitration were to consider
these statutes upon the colonial statute books as being statutes enacted
by the consent of the British Crown!

Sir Charles Russell.—I have stated what the facts are, Sir, and
they will speak for themselves. 1 think I have already answered the
question. •

Senator Morgan.—I supposed that you could tell me what the fact
is in regard to it.

Sir Charles Russell.—That legislation, so far as I am aware—

I

am proceeding to examine it in detail—is all strictly limited according
to, and within, the proper constitutional lines. It is territorial legisla-

tion and territorial legislation only.
The President.—But I believe Senator Morgan is right in saying

that as long as it has not been objected to by the Crown of England,
the Crown of England is held responsible for it. You have just stated
that, I think.

Sir Charles Russell.—I think you probably. Sir, for a moment
were otherwise engaged. I pointed out that as regards a British Col-
ony, whether it has no constitution, and therefore no legislative assem-
bly of its own, or whether it has a constitution, the assent of the Queen
has to be given to such legislation before it can become operative. In
either case, it is given through the Governor of the particular Colony,
as in the case of Canada. The Crown moreover, even after assent has
been given to a legislative act by the Governor in the name of the
Queen, and it has become a law, has the power of disallowing auy
colonial Act, a power which must however be exercised usually within
a fixed period of time. Great Britain has assented, and in that sense,
is clearly responsible for the legislation.
Lord Hannen.—They are all either with the consent, or without the

dissent, of the English Government?
Sir Charles Russell.—Quite so. I rather preferred to answer the

question by stating what the actual facts were, which I have done. I
think at the moment, sir, you were engaged, when I was explaining it

to Senator Morgan.
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The President.—^I believe that answers Senator I\rorgan's ques-
tion.

Sir Charles Russell.—I think it does. I intended it *o be an
answer, and I think the Senator so understood.

1133 Senator Morgan.—I understand this: that without the dis-

sent of the Queen or the Government of Great Britain, in the
case of Crown Colonies, their Statutes stand as if they bad been enacted
by Parliament, and that that is tlie same rule also in regard to what
you call the constitutional Colonies: there being no dissent, the law is

as if enacted by Parliament in legal eflTect, of course.

Sir Charles Russell.—Now 1 wish if I may to conclude this case
of the Falkland Islands, before the Court rises, and I will not repeat
my observations which were more or less in the nature of a complaint:
but this is what we say in our Counter Case, which I understand my
learned friend had before him when his Argument was prepared. This
is on page 87.

In order to suggest that the provisions of this Ordinance are extended to nonter-
ritorial waters, Captain Biidington, a navigator and seal-hunter, is quoted as an
authority for the statement "under oath" that this Ordinance is enforced outside
the 3-miie limit.

It will be found, however, on reference to his affidavit, that Captain Budington
only swears as to what was his "understanding" of the Ordinance; and as to any
instance of the enforcement of this law against foreigners outside the ordinary limit
of jurisdiction, he offers no evidence whatever.
The Ordinance, with reference to the close season thereby established, enacts

:

And it repeats the section, which is confined in its operation to "the
limits of this Colony and its dependencies ".

This is the statement put in our Counter Case and before the Argu-
ment was prepared.

The terms of the Ordinance are expressly confined to the limits of the Colony and
at no time since the Falkland Islands have belonged to Great Britain, whether before
or after the making of the Ordinance in question, has any attempt been made to
interfere with the capture of seals outside the ordinary territorial waters. This fact
is noted in the British Commissioners' Report.

There is a distinct statement. First of all, our position is this, that
the law itself is in fact strictly limited territorially; and secondly,
that, in fact, it has never been asserted or put in force against a
foreigner outside the 3-mile limit.

Senator Morgan.—In regarft to these colonial Acts in regard to
seals, do any of them make leases of the right to take seals ?

Sir Charles Russell.—I am not aware that they do. They grant
what might be called hunting licenses.

Senator Morgan.—Yes.
Lord Hannen.—What is the page of the British Commissioner's

Report?
Sir Richard Webster.—it is referred to on page 87, my Lord, of

the Counter Case, and it is quoted at page 156.

Lord Hannen.—But what is the passage at page 156 of the British
Commissioners' Report that it is referred to?
The President.—Are you sure that it is the Behring Sea Commis-

sioners?
Sir Charles Russell.—Yes, I will give you the passage.

1134 Mr. Justice Harlan.—I suppose it is in reply to what Felton
says in answer to question 3.

Sir Richard Webster.—Yes, I think it is.

Sir Charles Russell.—That is, of course, a statement of fact that
can be challenged if not correct.
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Mr. Phelps.—What is the statement of fact?

Sir Chakles Kussell.—I have just read it at page 87 of the Case.

Mr. Phelps.—But I mean in the British Commissioners' lleport.

The President.—Yes, the evidence of it.

Sir Charles Russell.—I must be allowed to state it in my own
way. There is the statement of fact wliich is capable of being chal-

lenged if not true. Now I will show the reference to the British Com-
missioners' Eeport.
There is set out on page 154 a circular letter of enquiry which they

addressed to, among other Colonies, the Falkland Islands: it is as
follows:

The Department of Fisheries of the Dominion of Canada, in connection with qnes-
tions relating to the fur-seal fisheries of the North Pacific, is desirous of obtaining
all possible information relatiug to the fur-seal fisheries of the Southern Hemisphere.
The southern fur-seal, or "sea-bear" (of the family of eared seals, or Otaridce), is

known to have formed the object of an important industry in the e.irly part of the
present century, but the islands on whicli it once abounded are now reporte<l, and
believed to be, almost entirely depleted of seals. As the habits and life-history of
the fur-seal of the North Pacific appear to be closely similar to those of the allied

seals of the Southern Hemisphere, it is thought probable that the history of the
decline of the southern fisheries mayaftord some facts having a direct bearing on the
fur- seal fisheries of the North Pacific, and may serve to indicate a proper mode of
protection to be accorded to these fisheries, if such should be found necessary.
In this connection, it would be of particular interest to know for each of the seal

islands or sealing-grounds of the Southern Hemisphere:
1. Whether the tlecliue or destruction of the fishery is attributable to the slaughter

of the seals while on shore at their breeding-places, or to their pursuit at large on
the circumjacent ocean.

2. In what manner the fur-seal fishery has been and is conducted in each particular
locality.

3. Whether any, and, if any, what measures have been taken by various Govern-
ments towards the protection of the fur-seal fisheries in their territories or in places
within their jurisdiction; and, farther, if any such measures are known to have
proved successful in preserving or rehabilitating the fisheries.

4. Generally, any particulars as to the life-history of the animal, its migration,
season of bringing forth its young, and the habits of the seals while engaged in
suckling and rearing the young.

Now the answer is on page 456.

The main cause is due to the reckless and indiscriminate slaughter of the seals
during their breeding season.

And SO on.

H. H. Walpron.—The decline in the Southern Hemisphere, including the Falk-
lands, is to be attributed to the indiscriminate slaughter of the females during the
breeding season, whereby the young perish. Pursuit in the high seas is not carried
on to any extent.

1135 Then.

Question 2. In what manner the fur-seal fishery has been, or is, conducted in each
particular locality.

J. J. Feltox.—Formerly, by means of whale-boats; later on, by cutters and
schooners. They would be fitted out for the "pupping "and the "shedding" seasons;
as many men would be taken as possible, armed with clubs, spears, and guns, and,
landing at tlie breeding places, they would line the beach and endeavour to turn the
seals from taking to the water.

And 80 on, and that is repeated.

Whether any, and, if any, what measures have been taken by various Governments
towards the protection of the fur-seal fisheries in their territories, or in places within
thtfir jurisdiction; and, further, if any such measures are known to have proved
successful in preserving or rehabilitating the fisheries.

J. J. Felton.—In the Falklands; sinie the close season was enacted, there has
been an increase of seals; but foreign schooners occasionally break the law.

J. J. GooDHAKT.—See answer to (.Question I.
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E. NiLssoN.—Does not see any improvement since the Law enacting a close season
•was passed.
H. Waldkox.—To the same eftbct as J. J. Felton.

I think that is all, as far as I can make out.

Mr. Justice Haulan.—The last answer on that page has a reference

to the Falkland Islands.

Sir Charles Kussell.—Thank you Sir, I will read it:

H. Wai^dron.—Owing to keen pursuit, the seals prefer caves and ledges of rocks
under high cliffs to form breeding rookeries. The fur-seal hauls up to breed in

January, the young leaving in May for other rookeries with both " wigs "and "clap-
matches". There is no regular migration, but it is probable that, when hard pressed,

they leave the South Shetlands and mainland for the Fnlklands. " They are peculiar
in liking some places for several years, and then at once going away and not hauling
up there agaiu, apparently without cause, in some instances where but few were
killed and in others quite unmolested."

Lord Hannen.—That does not refer to the meaning it seemed to be
quoted for.

Sir Charles Russell.—I have just pointed out to my learned
friend I do not think it justifies the statement that the British Com-
missioners aliirmed that fact.

Sir Richard Webster.—It was not intended to. It is independent.
There is no evidence given in support of it. It is a statement of fact

on behalf of the Government in the Counter Case, and that fact is noted
in the British Commissioners' Report and is set out at page 193 of the
British Commissioners' Report and referred to in section 129.

Lord Hannen.—However, your idea is that this Ordinance does not
deal with the high seas at all.

Sir Richard Webster.—Yes, there has been in fact no assertion of
it; there has been in fact, no exercise of the Act as if it did apply to

the high seas: and those are facts which can be challenged and contra-

dicted, if not accurate. Mr. Budington does not vouch that he
1136 ever heard of anybody, who ever heard of anybody else, who

ever said that he had been prevented sealing: he only states that
his understanding of the Ordinance is so and so.

General Foster.—A little more than that.

Sir Charles Russell.—No, I really read every word he said.

General Foster.—I beg your pardon. I followed closely.

Sir Charles Russell.—Well, I do not complain, but I really did.

Now, one at least of the Tribunal is aware of the very close scanning
an Act requires, before it is intimated that Her Majesty will not dis-

allow it. It is a duty which falls upon the permanent legal adviser of
the Colonial Office, and in cases of importance or difficulty reference is

also made to the Law Officers. It would be their duty to report against
any Colonial Act which affected to assume a jurisdiction which it was
beyond the competence of the Legislative Body, whatever it was, to

exercise. If they so advised in respect of any act, the Privy Council,
on that report, would advise the Queen to disallow it.

The President.—Well, I think we will adjourn now.
[The Tribunal thereupon adjourned until Tuesday next, the 30th of

May, at 11.30 o'clock.]



TWENTY-NINTH DAY, MAY 30^^, 1893.

The President.—Sir Charles, we are ready for you to resume your
argumeut.

Sir Charles Eussell.—Mr. President, I go straight to the resump-
tion of the examination of the instances of legislation by various coun-

tries adduced by the United States which they contend are analogous,

involve an assumption of jurisdiction which they say justifies or

strengthens their position. I have considered the legislation of the
Falkland Islands; and I would ask the Tribunal to open the British

printed Argument at page 41. At the bottom of that page, the legis-

lation of Xew Zealand is considered; and this is, as we submit, a con-

spicuous instance of the misunderstanding of the United States of the
character of this legislation. What is said about it in the Argument
of the United States is at pages 167 and 168 ; but I only need refer to

page 168 which sums up wbat they conceive to be the result. It is the
second sentence on the top of that page of their Argument. Summing
up the result, as they conceive it, they say

:

In other words, authority was conferred by these Acta to seize vessels for illegally

taking seals over an area of the open sea extending at the furthest point 700 miles
from the coast ; and the Government of New Zealand has since kept a cruiser actively
employed in enforcing these regulations.

That is to say, regulations extending 700 miles from the coast. That
will be found to be an entire misunderstanding of the subject.

I^ow, I will content myself with reading what is the actual fact as to

that legislation. On page 41 of the British Argument we say:

The Statute No. 43 of 1878 for the protection of seals establishes a close season; no
reference is made to waters, but the Governor may by order exclude any part of the
Colony from the provisions of the Statute.
A " public fishery" is defined to be " any salt or fresh waters in the Colony, or on

the coasts or bays thereof; " it includes artificial waters, and extends to the ground
under such water.
Further, it is provided that offences against the Act committed on the sea-coast or

at sea within one marine league of the coast are to be deemed as having been com-
mitted in a " public fishery."

There is a therefore, clear limitation to the one marine league from
the coast.

" The Fisheries Conservation Act of 1884 " applies to certain waters of the Colony,
the term " waters" being defined to mean "any salt, fresh, or brakish waters in the
Colony, or on the coasts or bays thereof." The Governor is enabled to make regula-
tions for the protection of fish, oysters, or seals.
By "The Amendment Act No. 27 of 1887" the penalty for violating the principal

Act in its application to seals is increased.
1138 Vessels illegally taking seals are declared to be forfeited, and Her Majesty's

vessels and officers are empowered to seize such vessels " if found within the

jurisdiction of the Gorermnent of the Colony of New Zealand."
The Act also allows vessels within the same jurisdiction to be searched.
The United Stat«8 Case contains an extraordmary mis-Btatement

:

848
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l^ow, here is what the United States say with regard to this legisla-

tion of New Zealand.

The area designated as "the colony" is taken to mean the area spocified in the Act
[26 <fc 27 Vict., cap. 23, sec. 2] creating the Colony, which defines its bonndaries as
coincident with parallels 33° and 53° south latitude, and 162° east and 173° west
longitude.
The definition in the Act [The Fisheries Conservation Act, 1884] of the term "waters"

indicates that it applies to the entire area of the Colony, of which the southcasteni
corner is over 700 miles from the coast of New Zealand, although a few smaller
islands intervene.

Then the Argument proceeds

—

In the Map [which I will not stop to refer to, the Tribunal can refer to it for them-
selves] in the United States Case an area coloured pink is shown, comprising the
waters between the limits of latitude and longitude, to found the contention that
these waters are included withiu the colonial limits.

The words of the Imperial Statute 26 & 27 Vict., cap. 23, sec. 2, above referred to,

nevertheless, are clear and explicit, and are not capable of being misunderstood.
The designation of the Colony in that Statute is as follows

:

The Colony of New Zealand shall, for the purposes of the said Act and for all other
purposes whatever, be deemed to comprise all territories, islands, and cotmtries lying

between 162° east longitude and 173° west longitude, and between the 33rd and 53rd
parallels of south latitude.

Only the territories, islands, and countries lying leiween these limits of latitude
and longitude are thus seen to be included within the Colony.

In other words, in interpreting this Statute, the United States rep-

resentatives have fallen into what we conceive to be precisely the same
mistake which they fell into in construing their own Treaty of Cession
of 1867 between themselves and Eussia: that misconception being that
because that Treaty of 1867 described a certain line drawn from Behring
Straits south-westwards beyond the Aleutian Chain, that thereby there
was a cession as of territory of all the waters that lay to the east of
that line.

All that is said here is that within those limits whatever is territory

is part of the Colony, no more than that, just as the words used in the
Treaty of 1867 were quite apt words to describe the cession to America
of all that was territory lying within those degrees of latitude and of
longitude. These facts were stated in the British Counter Case and
yet the argument is repeated in the print by the United States as if the
explanation had not been made.
Now the Cape of Good Hope comes next in order, on page 43, and I

notice that the printed Argument of my learned friend does not refer

to this case of the Cape of Good Hope. If I am to assume that that is

given up by my learned friends, I will pass it without any notice, but
unless my learned friend gives me that intimation I must of course
notice it. It is mentioned by them in their Case. It is not referred to

in their Argument, but we have in our Counter Case, at page 89,

1139 dealt with it and explained what the facts were, and that has
not been answered. I will read the explanation which is shortly

put in page 89.

It proceeds thus

:

It is stated in the UnitedStates Ca^ethat **in the Colony of the Cape of Good Hope
sealing is prohibited at the rookeries and in the waters adjacent thereto, except
under stringent regulations".
The evidence offered in support of these allegations consists of the following

statements

:

W. C. B. Stamp: who says: I am told, although I know nothing about it, that
regulations of some kind have been made in the Colony of the Cape of Good Hope.

G. Comer: who says: The rookeries "are in the possession or control of a com-
pany, as I was then informed, which has the exclusive right to take seals there. W«
did not dare to go to those rookeries because sealing was prohibited, and we would
not have been allowed to take them in the waters adjacent thereto."
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That does not further their view at all. Then it proceeds:

The Regulations in force in this Colony are of the character which appears from
the (Joveniment Notice -which is printed in the Appendix to the British Commis-
sioners' Report. By this Notice all persons are prohibited "from disturbing the
seals on the said island" [iu Mossel Bay] and are warned from trespassing there.

The Government Agent states that there is practically no pursuit of the animals
in the water on these coasts. The system of killing the seals is the same throughout
all the colonial islands, namely, with ''clubs", by men landing in boats.

Then the explanation further proceeds

:

As a matter of fact, the legislatioTi at the Cape of Good Hope is entirely confined

to the protection of seals on the islands.

There is no allegation of any assertion of any right inconsistent with
that explanation which I have now read.

Now the case of Canada, again, is not referred to in the printed Argu-
ment of my learned friends, and I will pursue in relation to that the
same course. Whether I am entitled to assume that the explanation

given iu our Counter Case was satisfactory or not, I do not know. I

am entitled to say that the explanation was given of what the actual

facts were in our Counter Case, and after that explanation is given, the
matter is not again referred to or apparently relied upon in the United
States Argument. It is referred to in the British Counter-Case, at

page 89

:

Turning from the fur-seal to the other varieties of seals, it is allegedin the United
States Case that, as regards the hair-seal in the North Atlantic

—

"They have thrown about them upon the high seas the guardianship of British
statutes. . . Canadian statutes prohibit all persons, without prescribing any marine
limit, from disturbing or injuring all sedentary seal fisheries during the time of
fishing for seals, or from hindering or frightening the shoals of seals as they enter
the fishery."

The only Canadian Statute referred to is the Fisheries Act of 1886, which undoubt-
edly affects Canadian subjects upon the high seas, and all persons within the terri-

torial waters of Canada, but asserts no jurisdiction over foreign subjects outside
those waters.

Senator Morgan.—That is the statement from your Counter Case.
Sir Charles Eussell.—Yes, which is not challenged in the

1140 printed Argument subsequently delivered by the United States,

and is the fact. I mean it states what the fact is. I am entitled

to assume that in all these cases, unless the confrary is shown, that no
case can be adduced of anj' assertion of a right outside the territorial

waters. If my learned friends could have produced instances of such
assertion outside territorial waters afleeting other than British sub-
jects, it would have been something to the point—it would have been
at least the argumentum ad hominem; but it is not even that in the
absence of any such evidence. They give an extract ft'om the Canadian
Statute which givesno justification whatever for the statement which is

found in their Case; and the Tribunal will be good enough to bear in
mind—I will refer to it later so as not to repeat myself—the paragraph
which I have already explained as to colonial legislation, namely, that
the power to legislate which is conceded to Colonies which have a repre-
sentative system of Government—a constitutional Government, as it is

shortly called—that that being adelegated powerby the Imperial Parlia-
ment, it gives to the Colonial Legislature absolutely no power, even if

it affected to exercise it, which it has not done, to legislate one inch
beyond the actual territory. I shall point to some remarkable decisions
of the Privy Council, which is the Appellate Court from the Colonies,
which have given effect to that view of the powers of Colonial Legisla-
tures.
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Senator Morgan.—What was the penalty imposed in the Canadian
Act upon the taking of hair-seals.

Sir Charles Kussell.—I will tell you, Sir, in one moment. I have
not got it iu my mind at present.

Mr. Justice Harlan.—It is at page 441.

Sir Charles Russell.—I think that for hunting or killing whales,
seals or porpoises, and so on, it is a penalty not exceeding $300, or
imprisonment not exceeding six months. Everyone who with a boat or
vessel knowingly disturbs, etc. a seal fishery is to be liable to a penalty
not exceeding $00, or in defanlt one month, and is liable to pay such
damages as are assessed by the Fishery Officer or Justice of the Peace.
The Statutes are set out page 441 of the Appendix, voL 1, of the Case
of the United States.

Mr. Justice Harlan.—The first section relates to rockets and explo-

sive instruments, and the next to sedentary seal fisheries. I believe
none of the provisions relate directly to seal hunting.

Sir Charles Russell.—No.
Senator Morgan.—Not to fur-seal hunting.
Lord Hannen.—It was included at any rate in the general description.
Sir Charles Russell.— I am informed by Mr. Tupper that these

Statutes apply to the shore fishery.

Senator Morgan.—They relate to hair-seals and not fur-seals.

Sir Charles Russell.—I should not say it related to hair-seals

only, if there are such things as fur-seals in that neighbourhood,
because the phrase is "seals" generally.

1141 Lord Hannen.—It would include both classes of seals.

Senator Morgan.—There are no fur-seals in the Atlantic
Lord Hannen.—I dare say.

Sir Charles Russell.—Very likely; that probably is so.

In reference to Mr. Justice Harlan's reference to the use of any explo-

sive weapons for the purpose of fishing, I am reminded a propos of an
entirely different matter by Mr. Tupper, which Mr. Phelps will be able
to correct if erroneous,— if is rather in reference to the illustration

given by Mr. Phelps as to whether it would be a defensible act to use
dynamite at sea to kill fish,— Mr. Tupper informs me that, by concert
between the United States and Canada, each of these communities has
passed regulations against the use of dynamite.
Mr. Tupper.—No.
Sir Charles Russell.—No, that is not so. I am now told that

they, foreseeing the possible danger that might ensue to interests

which are interests not only of one country but of both, have concerted
measures by their own legislation to deal with the use of anything of
that kind.

Senator Morgan.—Can Mr. Tupper cite the Tribunal to the arrange-
ment or regulation between the United States and Canada on the sub-
ject of mackerel fishing?

. Sif Charles Russell.—^Well, this is not in reference to what I am
talking about; but by all means, if you wish to ask Mr. Tupper, do so,

Sir. It is rather an interruption of my argument.
Mr. Tupper.—The position of that matter is shortly this. The

United States have legislated touching the taking of fish in their

waters by purse-seining, and have prohibited the catching of mackerel
in the United States waters during the spawning period of the mack-
erel season. Canada has prohibited the use of purse-seines in Canadian
yratersfor the whole year; that is from January till December j and,
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by an exchange of notes, the British Government, representing Can-
ada, and the United States have now arranged to discuss a proposal

for dealing with the mackerel fishery, if necessary, outside the 3-mile

limit of the different countries.

Senator Morgan.—I wish to enquire if the basis of that Agreement
was not the fact that this method of purse-seining was an injury to

young mackerel.
Mr. TuppER.—Yes, destroying them in great quantities.

General Foster.—As I participated with Mr. Tupper in that nego-
tiation I may refresh his memory in regard to it. I understand that a
commission of experts has been appointed by the two Governments to

settle the whole question of the fishing interests of the two countries

in the adjacent waters, no mention being made of mackerel fishing or

purse seining whatever, according to my recollection. It covers the
whole question of the fisheries.

Mr. Tupper.—Well we differ upon that and we can produce the cor-

respondence if necessary.

1142 Sir Charles Kussell.—At all events Mr. Tupper thinks not
and whether it is, or is not, it is wholly immaterial. It is a very

good illustration of what I referred to several days ago of where, for

instance, trawling is found to interfere with sealing on the ground that it

involves the loss of small fishes, nations have come by conventions
(where the law cannot help one or the other) to mutual aiTangements for

the protection of their respective interests. It is a verygood illustration,

and all the better if Mr. Foster is correct in saj'ing it is not limited to

mackerel fishing, but has a wider and more general application. The
illustration becomes for that reason the stronger and not the weaker.
Lord Haknen.—I see from the passage cited from the Canadian

Statute that they catch the seals there with nets.

Sir Charles Eussell.—Yes apparently my Lord, and I believe the
British Commissioners' Eeport further suggests that nets should be
disused, and I think some time ago the question was asked by Lord
Hannen why it was that nets were givefl up. I have since asked for

the explanation, and the reason is that the nets frequently include very
young seals as well as seals which are the object of capture, and very
often result in the life of the younger seals being lost, and that is the
reason why the Commissioners recommended its disuse.

I have said all that I need say about Canada. Kow about Ifew-
foundland. The observations on the part of the United States will be
found at page 444, and it is also referred to at page 168 of the American
Argument.

d) That Eo seals shall be killed in the eeal-fishing ground lying off the island at
any period of the year, except between March 14 and April 20, inclusive, and that
no seal so caught shall be brought within the limits of the Colony, under a penalty
of $4,000 in either instance.

(2) That no steamer shall leave any port of the Colony for the seal fisheries before
six o'clock a. m. on March 12, under a penalty of $5,000.

(3) That no steamer shall proceed to the seal fisheries a second time in any one
year nnless obliged to return to port by accident.

Tliis act extends and enlarges the scope of a previous act, dated February 22, 1879,
which contained similar i>rovision8, but with smaller penalties, and also the pro-
vision which is still in force, that no seal shall be caught of less weight than 28
pounds.

That is the statement in the United States Argument, and it will be
observed, to begin with, that there is no allegation there that that
applies to foreigners at all.



ORAL AEGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 353

Now our statement in reference to it is at page 44 of the British
Argument.

The Seal Fishery Act, 1889, 42 Vict., cap. 1, established a close time for seals, and
prohibits the killing of "cats" [immature seals] in order more efficiently to preserve
this close time. Steamers are not allowed to leave port before a certain day.
The Seal Fishery Act, 1892, provides more stringent regulations for the observance

of the close time, and heavier penalties for leaving port before a certain day.
Seals killed in breach of the close time are not to be brought into any port of the

Colony or its dependencies under a penalty of 4,000 dollars.

1143 Steamers are torbidden from going on a second trip in any one year, and if
they shall engage at any time in killing seals at any place within the jurisdic-

tion of the Supreme Court of Newfoundland after returning from the first trip they
shall be deemed to have started on a second trip.

From these Statutes the following conclusions are drawn in the United States
Case:

1. That Great Britain and its dependencies do not limit their Governmental pro-
tection to the fur-seal ; it is extended to all varieties of seals wherever they resort
to British territorial waters.

2. And they have thrown about them upon the high seas the guardianship of
British Statutes.

It is admitted that the principle of providing a close time for seals has been
adopted by British legislation as essential to the preservation of seal life.

It is denied that any country has the power to enforce such close-time regulations
beyond the territorial waters against subjects of a foreign natiou, though it may do
BO as regards its own subjects; and neither Great Britain nor her Colonies have ever
departed or attempted to depart from this principle.

It is denied that the inferences drawn by the United States in respect of the legis-

lation of some of the Colonies already considered are warranted. The principles of
English law show conclusively that such inferences are unsound; it, has already
been shown that they are not in accordance w ith the facts; and no evidence has been
adduced by the United States to support them.

Now I have one word further to say in relation to this statute. It

has been objected by my friend, Mr. Phelps, in his Argument, and
pointed to also by Mr. Coudert, that it was absurd to suppose that,

where there was a valuable fishery carried on in the neighbourhood of
the territory of a particular Power, that Power could put up with a
state of things in which its own subjects there were to be prohibited
during certain seasons from fishing, and yet that foreigners would not
come under that regulation. That was the case that my friend Mr.
Coudert put very forcibly. The answer to it is this : That where the
fishing is carried on in the neighbourhood of a territory, that peculiar

and special advantages accrue, from that fact to the subjects or citizens

of the territory: they have a base of operation which foreigners have
not; and foreigners resorting to those fisheries (speaking as a general
rule), must come within the territorial jurisdiction of that particular

Power for some purpose or the other connected with their pursuit of

fishing; and, once they come within the limits of that territory, they
thereupon become subject to the laws of that territory; and in this case
you will see (and in some other cases to which I shall call attention),

that the colonial Legislature or other legislative power, imposes, and
within its constitutional rights imposes, certain conditions on those
ships that come into its ports: for instance, that they shall not be
allowed to go out before a certain day, or they shall not be allowed to

go out unless they comply with this, that or the other condition ; and
thus it is that by means of the operation of local law, against all who
come within the area of local law, plus the natural advantages which
proximity to the fishing grounds presents, speaking generally, the fish-

ery is more valuable to the subjects or citizens of the territory who are

connected with it, than it is to those who being foreigners are

1144 not connected with it. The statute upon which they rely is set

-& out at page 444 of the first volume of the Appendix to the Case
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of the United States. I am not going to trouble you, Sir, by referring

to it. I am contenting myself with the statement—(it is there to be
examined by tbe> Tribunal if they desire)—that it does not warrant
the inference drawn from it by my friends.

;Xow the next illustration is the Greenland or Jan Mayen fisheries,

and thej" are referred to on page 168 of the Argument of my friend.

The paragraph is short and I will read it. It says

:

The seal fisheries of Greenland were the subject of concurrent legislation in 1875,

1876, and 1877 by En<rland, Norway, Sweden, Denmark, and Netherlands, which pro-

hibits all fishing* lor seals by the inhabitants of those countries before April 3 in any
vear, within an area of the'open sea bounded by the following parallels of latitude

and longitude, viz., 67° N., 75^ N., 5° ¥.., 17° W.

The mere reading of that sentence ought to dispense with further

comment. It shows that this legislation of a concurrent kind arrived

at by these several Powers, each of them recognizing that it has no
power outside territorial limits to bind other than its own subjects,

—

the subjects of each of these Powers resorting to those fisheries are how-
ever bound by the legislation of their own country; and inasmuch as by
convention these Powers have agreed to legislate so as to bind their

respective subjects, then these laws have an extra-territorial applica-

tion to the subjects of England, Norway, Sweden, Denmark and the
]S^etlierlands.

The matter is explained, and clearly explained, on page 45 of the
printed Argument of Great Britain

:

The second group of enactments of other countries referred to in the United States
Case are based upon Conventions; they therefore lend no support to the United
States contention, that they can by their independent action claim to enforce such
regulations against the subjects of other nations in respect of fishing in the high sea.

Tlie enactments in question are those of Great Britain, Sweden, Norway, Russia,
Germany, and Holland. They all deal with the Jan Mayen seal fisheries in the
Atlantic east of Greenland; and proceed on the principle here enunciated.

The principle is at once exi^lained by the section of the Act which I

am going to read.

The first section of " The Great Britain Greenland Seal Fishery Act of 1875 " is

shortly as follows

:

When it appears to Her Majesty in Council that the foreign States whose ships or
subjects are engaged in the Jan Mayen fishery have made or will make with
respect to their own ships and subjects the like provisions to those conUiincd in this
Act, it shall be lawful for Her Majesty, by Order in Council, to direct that this Act
shall apply to the said seal fishery.

In other words, when the other nations have determined on their leg-

islation, then the Queen, by Order in Council, can apply the provisions
of the Act in question.

It then proceeds

:

The legislation of the other countries is conceived in a similar spirit, and was
passed after negotiations between their respective Governments.

The necessary legislatiou having been provided, the Queen, by Order in
1145 Council, dated the 28th November, 1876, put the Act in force against her own

subjects.
The great difficulty of effectively maintaining a close time in distant fisheries in

the high seas, and of protecting and regulating such fisJieries, except as against
subjects, has in many instances been dealt with by Conventions, as is stated in the
United States Case.
These Conventions proceed on principles well established.
The principles are:
1. T)>e determination of the limits of the exclusive fisheries of the respective par-

ties to the Convention.
2. Excei>t as expressly varied by agreement the respective national jurisdictions

are preserved intact.

3. It is only by agreement that jurisdiction on the high sea over its nationals is

giveu by one nation to another.
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Because, you will observe that these conventions sometimes, not
invariably, but frequently give the right to the cruisers of one nation to

seize, upon the high sea, the ships of a subject of another Power, a
party to the convention, which has offended against the i^rovisions of
the convention

:

Then it goes on

:

These principles do not advance the United States contention. The consent of
other nations is wanting to the exercise by the United States of the exclusive control
which it claims. The existence of the Conventions demonstrates their necessity ; by
snch Conventions alone can one nation presume to control the subjects of another
State upon the high seas.

They recognize the right of the subjects of all the contracting Parties alike to fish

in the high sea beyond the territorial waters, but for their mutual benefit they sub-
ject the fishing to regulations to be observed by the subjects of all alike. The Con-
ventions and the legislation giving effect to them do not profess to impose these
regulations on the subjects of other countries, not parties to the Conventions, nor to
prohibit them in any way from fishing in the high seas, nor could they do so.

The next case is Russia, which is referred to on page 169 of the
Argument of the United States; and a statement that is made here,

necessitates that I should go a little out of my way in this matter.

The statement in the Argument of the United States is this

:

By the law of Russia, the whole business of the pursuit of seals in the White Sea
and Caspian Sea, both as to time and manner, is regulated, and all killing of the
seals except in pursuance of such regulations is prohibited.

Certain references are then made: and it proceeds:

The firm and resolute recent action of the Russian Government in prohibiting in
the open sea, near the Commander Islands, the same depredations upon the seal herd
that are complained of by the United States in the present case, and in capturing
the Canadian vessels engaged in it, is well known and will be universally approved.
That Great Britain, strong and fearless to defend her rights in every quarter of the
globe, will send a fleet into those waters to mount guard over the extermination of
the Russian seals by the slaughter of pregnant and nursing females, is not to be
reasonably expected. The world will see no war between Great Britain and Russia
on that score.

Well, it seems to me (although we know from the correspondence that
we have, that the representatives of the United States have been in

communication with Kussia)—that this is a mis-statement, as I hope
to make clear, of Russian action and Russian jDretensions on this

1146 matter. First of all I wish to deal with the matter of Russian
legislation and of Russian action; and we have got a very relia-

ble means of judging of that by a correspondence entirely on the part

of those interested from the point of view of the United States, and 1

am afraid, Sir, I must ask you to refer to one more book in this connec-

tion. It is Volume II of the Appendix to the British Case. The cor-

respondence begins at the bottom of page 16 of Part II. You will see

there, Sir, a letter from Mr. Hoffman. Mr. Hoffman was, as I under-
stand, the Representative at St. Petersburg, of the United States.

General Foster.—He was the Charge d'Affaires.

Sir Charles Russell.—The Charge d'Affaires.

Now, this letter is sent to him from the Department of State, on the

7th of March, 1882.

Sir : I enclose copies of letters from the Treasury, and a copy of a letter from
Messrs. Lynde and Hough, of San Francisco, to the Secretary of the Treasury, toucli-

ing the Pacific coast fisheries. This latter communication states that, according to

late news, "foreign vessels must receive an order from the Governor of Siberi.i,

besides paying duties or 10 dollars per ton on all fish caught in Russian waters",

which they say would be ruinous to their business. In view of the above, I have to

ask that you will make immediute enquiry on this subject, and report the facts. If

a brief telegram will foruish information of value to our fishermen in tliis regard,

you can send one.
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Then the enclosures are to be found on page 17. I will read the

second and third of those enclosures ; the first I need not trouble you
with. I think. The second is

:

The suhjoined Notice by the Russian Consul at Yokohama, that American vessels

are not allowed, without a special permit or licence from the Governor-General of

Eastern Siberia, "to carry on huuting, tradiug, fishing, etc., on the Russian coasts,

or islands iu the Okhotsk or Behring Seas, or on the north-easteru coast of Asia, or

within the sea-boundary line", is published, by the Department for the information
of American ship-masters interested.

Now, here is the third enclosure.

At the request of the local authorities of Behring and other Islands, the Under-
signed hereby notifies that the Russian Imperial Grovemment publishes, for general
knowledge, the following.

(1) Without a special permit or licence from the Governor-General of Eastern
Siberia, foreign vessels are not allowed to carry on tradiug, hunting, fishing, etc., on
the Russian coast or islands in the Okhotsk and Behring Seas, or on the north-eastern
coast of Asia, or within their sea-boundary line.

Mr. Justice Harlan.—What line is that? What does he mean there

by the sea boundary line?

Sir Charles Kussell.—The marine league from the shore. You
will see that presently, Sir, when I have developed the correspondence.
Then it proceeds

:

(2) For such permits or licences, foreign vessels should apply to Vladivostock,
exclusively.

(3) In the port of Petropanlovsk, though being the only port of entry in Kam-
tchatka, such permits or licenses shall not be issued.

1147 (4) No permits or liceuces whatever shall be issued for huuting, fishing, or
trading at or on the Commodore and Robben Islands.

Those are, you will recollect, specially seal islands. Then it goes on

:

(5) Foreign vessels found trading, fishing, hunting, etc., in Russian waters, with-
out a licence or permit from the Governor-General, and also those possessing a licence
or permit who may infringe the existing bye-laws on hunting, shall be confiscated,
both vessels and cargoes, for the benefit of the Government. This enactment shall
be enforced henceforth, commencing with A. D. 1882.

(6) The enforcement of the above will be intrusted to Russian men-of-war, and also
to Russian merchant-vessels, which, for that purpose, will carry military detachments
Mid be provided with proper instructions.

Then at page 18 follows a letter—the fifth enclosure—from which
I must read an extract before I read Mr. Hoffman's reply, in which
Messrs. Lynde and Hough state their position and their complaint

:

Sir : You will please pardon us for this seeming intrusion, but the matter in which
we now seek your aid and assistance is of great import to us.

We now are and have been exteusively engaged in the Pacific Coast Cod fisheries,

and, in fact, are among the very few who fifteen years ago started in a small way,
believing with energy and fair dealing we could work up an enterprise that wonld
be a benefit to the coast. Our ideas were correct. We have been yearly sending
vessels to the coast of Kamschatka (Sea of Okhotsk) for fish. We never have
been molested in Russian waters from catching cod-fish or procuring bait, which
are small salmon in the rivers, or tilling fresh water for the use of ship, but it appears
now there is a law which has never been enforced against foreigners, the same we
have recently noted, and which we have been apprised of, and the substance is that
foreign vessels must receive an order from the Governor of Siberia, besides must pay
a duty of 10 dollars per ton on all fish caught in Russian waters. This decree, if

sustained

—

And so on.

Now this communication being made to Mr. Hoffman at St. Petersburg,
here is his answer. He says:

I have the honor to acknowledge the receipt of a Circular of the Treasury Depart-
ment of the 30th January last upon the subject of fishing, etc, in the Behring Sea and
iu the Sea of Okhotsk.
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I am able to give the Department some little information upon tliia subject, derived
nearly four years ago from Mr. Charles IL Smith, for many years a resident of Vladi-
vostok and afc one time our Consul or Vice-Consul at that port.

A glance at the Map will show that the Kurile Islands are dotted across ^ho entrance
to the sea of Okhotsk the entire distance from Japan on the south to the southern-
most cape of Karatchatka on the north.

In the time when Russia owned the whole of these islands her Representatives in
Siberia claimed that the .Sea of Okhotsk was a mare clauaiim, for that Russian juris-
diction extended from island to island, and over 2 marine leagues of intermediate sea
from Japan to Kamschatka.
But aboxit five years ago Russia ceded the southern group of these islands to Japan

in return for the half of the Islaud of Snghalien, which belonged to that power.
As soon as this was done it became impossible for the Siberian authorities to main-

tain their claim. My informant was not aware that this claim had ever been seriously
made at St. I'etersburgh. •

The best whaling grounds are found in the bays and inlets of the Sea of Okhotsk.
Into these the Russian Government does not permit foreign whnlers to enter,

1148 upon the ground that the entrance to them, from headland to headland, is less

than 2 marine leagues wide. But while they permit no foreign whalers to pen-
etrate into these bays, they avail themselves of their wealth very little. The whole
privilege of whaling in those waters is a monopoly owned by an unimportant Com-
}>auy, which employe two or three sailing schooners only, the trying and other
aborious work being done at their stations on shore.

Then apparently he inquires farther into the matter, and he says, in

a letter dated March 27th 1882, page 19.

I have the honor to acknowledge the receipt of your No. 120, with its inclosures,

in reference to our Pacilic Ocean fisheries. Your despatch roached me yesterday, and
to-day 1 have written to M. de Giers upon the subject, and I propose to call upon him
upon his first reception day.
In the meantime, anil until further information, I do not see that any new orders

necessarily affecting our fishermen have been issnec' by the Russian Government.
Messrs. Lynde and Hough have apparently given insufficient attention to the words
"Russian waters ". These waters are defined in the Notice published by the Imperial
vice-consulate at Yokohama, as follows:
"Fishing etc., on the Russian coast or islands in the Okhotsk and Behring Seas,

or on the north-eastern coast of Asia, or within their sea-boundary line."

If I recollect correctly the information given me by Mr. Smith upon this subject,
referred to in my No. 44 of June 1878, and in my number 207 of this month, the cod
banks lie in the open Sea of Okhotsk, many marine leagues off tlie south-western
coast of Kamschatka. J observe that Messrs. Lynde and Hough state that their ves-

sels fish from 10 to 25 miles from the shore. At that distance in an open sea they
cannot be said " to fish upon the coast."

I do not think that Russia claims that the sea of Okhotsk is a mare clau8um, over
which she has exclusive jurisdiction. If she does her claim is not a tenable one since
the cession of part of the group of the Kurile Islands to Japan, if it ever were tenable
at any time.

I may add that, according to the information given me four years ago, Russia
opposes no objection to foreign fishermen landing in desert places on the coast of
Kamchatka, far from the few villages which are found on that coast, for the purposes
of catching bait and procuring fresh water; but she does object to all communica-
tion between trading and fishing vessels and the inhabitants, alleging that these
vessels sell them whiskey upon which they get drunk, and neglect their fishing, their
only means of livelihood, and then, with their wives and children, die of starvation
the ensuing winter.

Then there comes a further note from the same gentleman in these
terms. In the first paragraph he says

:

I have the honor to forward to you hei*ewith a translation of a note recently received
from M. de Giers upon the subject of hunting, fishing, and trading in the Pacific waters.

I do not see that there is anything in the Regulations referred to that attects our
whalers, nor our cod fisheries either, except that when they go ashore to catch small
fish for bait in the streams, they expose themselves to interruption from the Russian
authorities, who, finding them in territorial waters, may accuse them of having taken
their fish therein.

Then M. de Giers' letter follows. It is in these words

:

Referring to the exchange of communications which has taken place between us
on the subject of a Notice published by our Consul at Yokohama relative to
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1149 fishing, hunting, and to trade, in the Russian -waters of the Pacific, and in reply

to the note -which you addressed to me, dated the 15th (27th) March, I am now
in a position to give you the following information.

A Notice x)f the tenonr of that annexed to your note of the 15th March -was, in

fact, published by our Consul at Yokohama, and our Consul-General at San Fran-
cisco is also authorized to publish it.

This measure refers only to prohibited industries and to the trade in contraband;
the restrictions -which it establishes extend strictly to the teiTitorial -waters of Rus-
sia only. It was required by the numerous abuses proved in late years, and which
fell with all their weight on the population of our sea shore and of our islands,

whose only means of support is by fishing and hunting. These abuses inflicted also

a marked injurv on the interests of the Company to which the Imperial Government
had conceded the monopoly of fishing and hunting (" exportation") in islands called

the "Commodore" and the " Se.ils".

Beyond the new Regulation, of which the essential point is the obligation imposed
upon captains of vessels who desire to fish and to hnnt in the Russian waters of the
Pacific to provide themselves at Vladivostock with the permission or licence of the
Governor-General of Oriental Siberia, the right of fishing, hunting, and of trade by
foreigners in our territorial waters is regulated by Article 560 and those following of
Vol. XII, Part II, of the Code of Laws.

Now, Sir, if you look to the bottom of that page headed " Inclosure
2 ", you will see the Articles.

Articlk 560. The maritime waters, even when they wash the shores where there is

a permanent population, cannot be the subject of private possession; they are open
to the use of one and all.

Art. 561. No exception will be made to this general rule, except under the form
of spvial privileges granted for the right of fishing in certain fixed localities and
during limited periods.
Art. 562. The above Regulation regarding the right of fishing and analogous

occupations on the seas extends equally to all lakes which do not belong to private
properties.
Art. 565. No restrictions shall be established as regar<ls the apparatus (engines)

employed for fishing and for analogous operations in the high seas, and it shall be
permitted to every one to use for this purpose such apparatus as he shall judge to be
best according to the circumstances of the locality.
Art. 571. Ships in quarantine are not permitted to fish. The same prohibition

extends in general to all persons in those localities where ships are lying undergoing
quarantine.

Now you see, Sir, that this correspondence is between two Govern-
ment Departments of the United States. My friends had access to
this even more readily than we had access to it. There it is; and you
will now see how far they are founded in the observations they make
in their case on this subject.
Now I conclude the matter by asking your attention to page 22 of

the same volume. The correspondence I have been reading, up to the
present time, you will observe, Sir, relates to the year 1882.
Now on page 22 is a later letter in 1887, from Mr. Lothrop who was

I think—General Foster will correct me if I am wrong—then the
Charg6 d'Attaires?

General Foster.—He was the Minister.
Sir Charles Kussell.—He was then Minister of the United

1150 States at St.-Petersburg. He says, writing to Mr. Bayard who
was, as you will recollect. Sir, Secretary of State at that time:

I have the honour to transmit to yon a translation of a communication received
from the Imperial Foreign Office on the 1st February instant, relative to the seizure
of the schooner "Eliza".
The Russian Government claims that she was seized and condemned under the

provisions of an Order, or Regtilation, which took elfect at the beginning of 1882,
and which absolutely prohibited every kind of trading, hunting, and fishing on the
Russian Pacific coast without a special licence from the Governor-General.

It is not claimed that the " Eliza" was engaged in seal-fishing, but that she was
found actually engaged in trading with the natives with the contraband articles of
arms and strong liquors.
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She was condemned by a Commission sitting on the Imperial corvette " RashoT-
nik", composed of the oflicers thereof. lu this respect, the cise, is precisely like

that of the '' Henrietta", mentioned in my last preceding dispatch N" 95, and of
this date.

It will be noticed that Mr. Spooner, the owner of th6 " Eliza", in his statement
of his claim, declares that the "Eliza" was on a trading voyage, engaged in barter-
ing with the natives, and catching walrns, and as such diil not come under the
Notice of the Russian Government, which was directed against the capture of seals
on Copper, Robbins, and Behring Islands.

It will be seen that Mr. Spooner either refers to an Order of the Rnssian Govern-
ment difterent from the one mentioned by the Imperial Foreign Office, or he under-
stood the letter in a very different sense.

I may add that the Rnssian Code of Prize Law of 1869, Article 21, and now in

force, limits the jurisdictional waters of Russia to 3 miles from the shore.

I think that is all.

The communication from General Vlangaly to Mr. Lothrop appears
to corroborate the statement of Mr. Lothrop, that it was not a question
of fishing, but a question of the " Eliza " being engaged in an illicit

trade.

The second part of that letter is to this eflfect:

This information is in substance to the effect that the "Eliza" was confiscated
not for the fact of seal hunting, but by virtue of an Administrative Regulation pro-
hibiting, from the beginning of the year 1882, every kind of commercial act, of
hunting, and of fishing on our coasts of the Pacific, without a special authorization
from the Governor-General, and carrying with it, against those disregarding it, the
penalty of the seizure of the ship as well as of the cargo.

Then a little lower down he says:

The crew of the "Eliza" was engaged not only hunting walrus on our coast of
Kamschatka, and in commercial transactions with the natives, but traded there with
Illicit articles such as arms and strong liquors.

I think it will also be found that at a later stage, although emulating
to some extent, but a little way behind the United States, some seizures

have been made by Russia; it will be found that they allege that those
seizures were made within territorial waters and that they required the
captains seized to sign statements that in point of fact they were
illegally engaged within the limits of the territorial waters; but this is

a matter with respect to which I do not wish at present to be diverted.

I think you will see, Sir, that I have answered satisfactorily the point
which is made here.

1151 Marquis Venosta.—Do you not think that the Russian Gov-
ernment has perhaps considered the Gulf of Meseusk as a gulf,

the waters of which are territorial waters? I do not know, I ask you.
Sir Charles Russell.—That I am just coming to Sir.

Marquis Venosta.—Because a nation may recognize the general rule

of the cannon-shot on the open sea, and may have some peculiar claim,

more or less plausible, in regard to a gulf.

Sir Charles Russell.—I am just coming to that: it is the next
item of that argument. At the bottom of page 46 it says

:

The Rnssian law dealing with the Ustinsk sealing industry in the White Sea is set

out in the United States case.

The industry is carried on in the Gnlf of Mesensk in the White Sea; the gulf is 53
miles wide.
The principal provisions of the law are the appointing certain days of departure

to the fisheries, and prohibiting the lighting of fires to windward of the groups or
hatiling-grounds of the seals.

The law is not directly or indirectly applied to foreigners.

In this law again, you see an example of the control that possession

of territory gives over foreigners if they come within the sphere of its
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oi)eratioii. as they maybe obliged to do; they are controlled by the

local law regulatiug days of departure, or other conditious of departure;

and it mav further be, as Count Venosta has been good enough to sug-

gest, that* Russia may think that it has a claim to the Gulf of Mesensk
npou another and ditferent ground as being a gulf largely enclosed by
territory. But it does not seem to me necessary to consider that: and
both Governments recognize, that what Marquis Venosta has been good
enough to suggest is possible.

I have already dealt with Behring Sea, and the Sea of Okhotsk, on

page 47.

Then as regards the Caspian Sea, at the bottom of page 47 of the

British Argument, it is said

:

The lishina; and sealing iiuliistries in the Caspian Sea are also dealt with by law,
which expressly declares that the catching of hsh and killing of seals in the waters
of the Caspian included in the Russian Empire are free to all who desire to engage
in the same, except in certain specified localities, under observance of the est-ablished

rules. A close time is appointed.

Of course the Caspian Sea stands in an entirely different category
from any we have been discussing. The Caspian is a land-locked sea
included within the territorial dominions of Kussia and Persia, and I

need not say that that being the fact, those Powers have absolutely the
right to exclude all whom they please from access to those territories,

because the access can only be obtained, in the one case through Eus-
sian, and iu the other case through Persian territory: because it is an
admitted right of sovereignty to deny access through their territory to

any person they please.

Senator Morgan.—Do you know. Sir Charles, whether Persia has
coincided with Eussia in its enactments?

1152 Sir Charles Eussell.—I am unable to say. Sir; and it is

enough to say that one need only look at the map to see that the
Casjuan Sea is entirely surrounded by land—Persian on the one side
and Eussian on the other—but the case affords no aid to this Tribunal
at all on the question we'are discuvssing, and presents no analogy.
J^ow the next case is that of Uruguay; and as to this, I have to say

that although this is referred to in the Case of the United States, it is

answered in the British Counter Case at page 90, and after that answer
has been given, it is not thereafter adverted to in the printed Argument
of the United States; and therefore I content myself with saying that
the answer has been given in the British Counter-Case, and to this
there has been no rejoinder.
The statement is this. It is, in effect, the statement at page 48 of

the British Argument:

The laws of Uruguay which regulate the taking of seals upon the Lobos Islands do
not extend beyond the ordinary territorial jurisdictiou, and have no application to
pelagic sealing beyond that limit. Seals are taken on the islands, and the Stat«

—

this is part of the enactment

does not permit vessels of any kind to anchor off any of the said islands, and does
not allow any works to be constructed that might frighten the seals away.

That is the whole story.

So as to Chile; that is referred to in the Case of the United Stat^,
but is not reproduced in the Argument of my learned friend.

Mr. Phelps.—At the bottom of page 168, in the Argument, yoa will

find a reference to Uruguay.
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SirCHARLES.EussELL.—1 beg your pardon ; that is so. I had omitted
to notice it.

Under the law of Uruguay the killing of seals on the Lolios an«l other islands "in
that part of the ocean adjacent to the departments of Maldouaih) and Rocha" is

secured to contractors, who pay to the Government a license fee and duty.

If that is all that my learned friend has to say about it, I am content
to take it, it is not a thing that demands an answer.
Then Chile is mentioned in the Case ; I will read what we say about

it at page 90 of our Counter Case. We set out what is said in the
United States Case thus:

The Unit«d States Case says:
The Governments of Chile and 'the Argentine Republic have also recently given

piotection to the fur-seals resorting to their coasts in the hope of restoring their
almost exterminated rookeries.

The mischief, however, appears to have been entirely done by sealers landing on
the rookeries. Mr. Comer states that.

If there had been strict regulations enforced, allowing us to kill only young " wigs",
and not to disturb the breeding seals, I am convinced, and have no doubt, that alL
these rookeries would be full of seals to-day.

The Chilean law referred to appears to be the Ordinance of the 17th August,
1892, from which the following extracts are made in order to show that the

1153 Chilean Government asserts no jurisdiction beyond the oi-dinary 3-mile limit,,

but is careful to define strictly the limits of the operation of the Ordinance.

Then the Ordinance is set out.

" Ordinance regulating the Pursuit at Sea or on Land of Seals or Sea-wolves, Otters and'
• Chungungos' in the Coasts, Islands, and Territorial Waters of Chile.

" Article 1. Only Chileans and foreigners domiciled in Chile are allowed to engage
.

in the pursuit on land or at sea of seals or sea-wolves, otters, and ' chungungos' in
the coasts,islands, and territorial waters of the Republic, as laid down in Article 611 of
the Civil Code.
" No ships can engage in the pursuit to which this Ordinance refers except those

Chilean vessels which are in possession of the qualifications required by the Naviga-
tion Laws to be considered as such, foreign vessels being absolutety prohibited from
engaging in this industry.
"Art. 2. For the purposes of this Ordinance, the coasts, islands, and territorial waters

of Chile shall be considered as divided into as many zones as there are Maritime
Governments in the Republic.
" The extent of each zone shall be that of the respective Maritime GovemmetU."

Then it proceeds

:

Acting under powers conferred by the above Ordinance, the President of the-
Republic on the 20th August, 1892, decreed that the fishery of seals
" be suspended for the period of one year in the regions included in the Miiritime
Governments of Chiloe and Magellanes, and on the coasts of the Islands of Juau Fer-
nandez. "

The general law of Chile as to fisheries is contained in the Civil Code, where it is:

enacted

:

Article 585.

And I would beg to compliment Chile upon its very accurate state-

ment of what I conceive to be the law recognized by nations in this
matter.

Things which in their nature are common property, as the product of tlie high seas,.
are not subject to any dominion, aud no nation, corporation, or individual has any
right to monopolize them. The use or enjoyment of them is determined among the
citizens of any one nation by the laws of that nation, but between diiferent nations
by international law.
" Article 593. The adjacent sea, to a distance of 1 marine leagne, measured fromi

low-water mark, is the territorial sea, and under the national dominion; but police
administration for the purposes of the security of the State or the carrying out of
fiscal Regalationa, extends to a distance of 4 marine leagues, measured in the same

'

manner."



362 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

The 4 marine leagues for the two purposes mentioned I do not admit;

nor for the latter purpose, without the qualification which I have more
than once given.

"Article 611. Sea fishing is free, but in the territorial seas the right of fishing is

enjoyed only by Chilean citizens or domiciled foreigners."

Now the next case given is the Argentine Kepublic and that was
mentioned in the Case, but is not again mentioned I think I only need
read what is said in the British Argument, p. 48.

" The laws of the Republic are not set out in the United States Appendix. The
statement in the United States Case is merely that protection is given to the fur-

seals resorting to the coasts ; it is not stated that the regulations are extra-territo-

rial, or that they apply to foreigners."

1154 The next case is Japan. This also appeared in theUnited State's

Case, but it does not appear in the Argument. It is dealt with
at page 92 of the British Counter Case.

It is also stated that "the Japanese Government has taken steps toward the res-

toration and preservation of the fur-seals at the Kurile Islands". The extract from
Regulations of 1885 referred to by way of verification, and set forth in the Appendix,
relates to islands within the territory of Japan, and no other law is set forth or men-
tioned; nor is it alleged in the Case that any of the Japanese laws relating to seal

fisheries have an exterritorial operation. Further, the Regulations of 1885 do not
appear to be now in force, for the full official Memorandum supplied on the 14th
December, 1891, by the courtesy of the Japanese Government, in answer to a circular

asking for " copies of any printed documents or Reports referring to the fur-seal

fisheries" sets forth "the several Regulations in force at the present time", among
which those of 1885 are not given ; and it states that there are no means of checking
" foreign poachers" " outside the line of territorial limit fixed by international law."

Now, so far, I think I have dealt with every case cited on this point:

and on page 49 of our Argument is stated the conclusion to which I

think the Tribunal is justified in coming upon an examination in detail

of these instances.

None of the countries above specified profess to control the killing of seals by extra-
territorial provisions, or by interfering with foreigners on the high seas, or in any
other way than in accordance with the principles already established; nor do they
profess to claim a property in or a right of protection of seals in the high sea.

The first contention of the United States, that seal life is protected by extra-terri-
torial laws of other countries applicable to foreigners, is therefore shown to be with-
out foundation.

I now come to the next branch of this argument.

A further contention of the United States is that, not seal-fisheries only, but other
fisheries, are protected by extra-territorial laws of other nations, and that they are
extended to foreigners.

Then there are the Irish oyster fisheries, the Scotch herring fisheries,

the Ceylon pearl fisheries, the Queensland and West Australian fish-

eries, which may be called British examples: and the foreign examples
are France, Algeria, Italy, Norwegian, Columbia, and Mexico. These
I will examine in order.
The subject of the Irish oyster fisheries which comes first in order is

referred to on page 106 of the United States Argument. It says:

Oyster beds in the open sea have been made the subject of similar legislation in
Great Britain.

A section of the British "Sea Fisheries Act, 1868", conferred upon the Crown the
right by orders in council to restrict and regulate dredging for oysters on any oyster
bed within twenty miles of a straight line drawn between two specified points on the
coast of Ireland, "outside of the exclusive fishery limits of the British Isles." The
act extends to all boats specified in the order, whether British or foreign.

Now so far (and I should like the Tribunal to follow this a little closely)

jt states, and states correctly, that this British " Sea Fisheries Act
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1868", which prima facie applies only to subjects of the Crown, and not
to foreigners, gives to the Crown the right, by Order in Coun-

1155 cil, to specify boats, whether British or foreign, and so bring
them within the operation of the Act. Now I call attention to

what the actual state of the case is, and to the further fact that no such
Order has been ever made to include any foreign boats, and that there
has never been any assertion of power under this Act as against any
foreigner whatever.

I might, but for the way in which it has been referred to, dismiss it

very lightly, because at page 93 in our Counter Case, relating to this

matter, we make this statement:

As to Ireland, the British Government have never assumed to put in force against
foreigners any bye-laws made under "The Seal Fisheries Act, 1868," affecting waters
outside territorial limits. And although this Act is relied on in the United States
Case as authorizing the assertion of jurisdiction over foreigners outside those limits,

no bye-law having that effect exists, and it would be contrary to the practice of the
British Government that any such bye-laws should be made, nnless in pursuance of
some Treaty with the Power whose subjects may be affected.

Now that is a statement of fact my learned friend, when he came to

prepare his Argument did not meet, and could not meet, and it ought
to be quite enough for the purpose of this discussion.

But the matter is gone into fully in the British Argument at page 50.

The Statute permits the Irish Fishery Commissioners to regulate, by bye-laws,
oyster dredging on b.'xnks 20 miles to seaward of a certain line drawn between two
headlands on the east coast of Ireland.
Within this line the extreme depth of indentation is not more than 5 miles.

The Act provides that the bye-laws are to apply equally to all boats and persons
on whom they may be binding; but they are not to come into operation until an
Order in Council so directs.

The Order in Council is to be binding on all British sea-fishing boats, and on any
other sea-fishing boats specified in the Orders.

Therefore, till there is an Order specifying any except British sea
fishing boats, it has, and can have, no application to any other.

The facts which have occurred since the passing of the Statute are as follows:
The Commissioners have made a bye-law appointing a close time.
The bye-law was put in force by Order in Council of the 29th April, 18G9.

The Order recited the power given to the Queen by the Act to specify other besides
British boats to which the bye-law was to apply.
No other boats were so specified.

The law is therefore expressly limited to British boats within the 20 miles. It

cannot by the terms of the Act itself apply to any foreign boats.
It would be contrary to the principles on which British legislation invariably pro-

ceeds that bye-laws should apply to foreign boats oytside the 3-mile limit, unless
power to enforce such a bye-law against the boats of any nation had been acquired
by Treaty.
The provision was inserted in the Act to provide for the case of any such Treaty

being entered into.

Thereafter, without such enabling provision in the Act, the Queen would possess
no power to make an order in Council bringing foreigners within the Act.
The statement made in the United States Case is therefore inaccurate.

Yon see therefore the object of the assertion of that power: because,
if a Treaty should be made with any other State that might be inter-

ested in this fishery, the Queen would have had no jurisdiction

1156 to apply it to persons outside the three-mile limit other than her
own subjects, unless the Statute gave her express power so to do.

Now the next case referred to is the Scotch Herring Fishery; and
precisely the same thing may be said of this:

By the Act of 1887, 52 and 53 Vict, cap. 23, a close time is provided, and trawling
is prohibited within the north eastern indentation of the coast of Scotland; the line

of limit is drawn from Duncansby Head, in Caithness, to Rattray Point, in Aber-
deenshire, a distance of 80 miles.
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Penalties are imposed on any person infrinjriug the provisions of the Act.

Stress is laid in the United States Case on the words "any person;" and the state-

ment is made that "the Act is not confined in its operations to British suhjects."

Tills statement is at variance with the principles of English legislation and the
practice of the English Courts in interpreting Statutes.

"Any person" is a term commonly used in English Statutes dealing with offences,

and it is invariahly applied to such persons only as owe a duty of obedience to the
British Parliament.

That is to say, so far as tlieir extra-territorial application is con-

cerned. But I cannot help thinking that with regard to all this class

of cases, it helps the Tribunal very, very little, if at all; because, sup-

posing it were to be made clear.that tliere was a case in which a Legis-

lature had affected to bind foreigners outside territorial limits, that is

either a good law or a bad law. It does not make it international law
because a particular Power has affected to usurp a power which inter-

national law does not warrant it in assuming. I shall later have to

call attention to cases illustrating this principle of the construction of

British Statutes which 1 have been referring to, namely, that if the
words of a Statute are general in its application to all persons, the uni-

form rule of construction is that, extra-territorially, it applies only to

those who are subject to the laws of Great Britain.

Now, the next case cited is the Ceylon Pearl Fishery, and I may say
in passing that this is a subject which may be referred to under a dif-

ferent head of claim. The erudition of the members of the Tribunal
may be possibly able to supplement my scant information on the sub-

ject, but, as far as I know, these fisheries of Ceylon and Bahrern stand
in a position perfectly unique. How old they are, I do not know.
Some of my learned friends have said that they are old enough to be
mentioned in Herodotus. I do not know how the fact is, I have not
been able to verify it; but these facts are undoubted that for many
generations the owners of the territory of Ceylon have, with the acqui-

escence of all other Powers of the World, been allowed to claim to

exercise dominion in respect of these Fisheries which are contiguous to

the coast but which extend beyond the three miles of the territorial

zone or belt. Those facts are undoubted, and I care not whether the
title is without a flaw; it is a title which has been recognised for a great
many years; has been acquiesced in; and as to which, as far as I know,
no dispute has ever occurred. There is also the consideration whether
this case may not be referable to a different consideration; it u)ay, pos-

sibly be founded upon exclusive possession, from their contiguity
1157 to the shore and frgm the manner in which the fisheries are them-

selves carried on. My learned friend Mr. Carter was very pow-
erful in relation to the suggestion that the claim to the Ceylon Fisheries
was defended upon the ground that you could occupy portions of the
sea away from the land; and he then proceeded to say that, if that was
so, then all that a Nation had to do was to discover where there was a
valuable feeding bank for some valuable race of fish, and buoy it out
where you could get a bottom sufficient at all events, to plant your
leads upon the gi'ound,—to buoy out 100 square miles, or 200 square
miles, leave the buoys, and say "That is our territory."

I must ask the Tribunal, is that an argument which is to be treated
seriously t Is there any analogy between that case and the occupation
of a very small portion of the bottom of the sea contiguous to admitted
territory, and the pursuit there of this particular fishing? I submit that
the analogy does not exist, and the illustration is one that is very
strained. There is undoubtedly somewarrant for thedistinction between
the case of these fisheries, whether they are pearl, or whether they are
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ooral, or whether they are oyster, and there is an obvious distinction in
fact, between a fishery of that description and one which depends on
the pursuit of any free-swimming fish in the Ocean. Chief Justice
Cockburn, in that case of the Queen v. Keyn, which has been so often
referred to, says that a portion of the bed of the sea, where it can be
physically, permanently occupied, may be subject to occupation in tlie

same manner as unoccupied territory; Vattel also is cited upon page 52
of our Argument, he says

:

Who can doabt that the pearl fisheries of Bahrein and Ceylon may lawfully become
property f

Mr. Justice Harlan.—Where is Chief Justice Cockburn's judgment
reported!

Sir Charles Russell.—It is in the Law Reports, 2 Exchequer
Division, at page 63. I can lend any of the Tribunal the book if they
desire it.

Mr. Justice Harlan.—Yes, I should like to see it.

Sir Charles Russell.—I may have to refer to it a little later.

I must refer now to the Australian Pearl Fisheries as another instance
of a clear misunderstanding on the part of my learned friends. On
page 52 of our Argument we state that

—

In the United States Case reference is thus made to the Australian fishery laws

:

" These Statutes extended the local regulations of the two countries mentioned
(Queensland and Western Australia) to defined areas of the open sea .of which the
most remote points are abont 250 miles from the coast of Queensland and about 600
miles from the coast of Western Australia".

It suffices to point out that these statutes are in express terms confined to Britisli

ships and boats attached to British ships.

The reference is to page 233 of the United States Case. This is the
passage:

The pearl fisheries of Queensland and Western Australia were, in the years 1888
and 1889, made the subject of regulation by two statutes enacted by the Fed-

1158 eral Council of Australasia. These statutes extended the local regulations of
the two countries mentioned to defined areas of the open sea, of which the

most remote points are about two hundred and fifty miles from the coast of Queens-
land, and about six hundred miles from the coast of western Australia.

General Foster.—We go on to say that they are confined to British
subjects.

Sir Charles Russell.—Yes that is just what I am going to read:

These acts are, by their terms limited in their operations to British subjects,

(And therefore of course have nothing to do with the case,)

but as Sir George Baden-Powell ha« pointed out, in a recent address delivered before
the Association for the Codification of the Law of Nations, the remoteness of these
waters renders it practically impossible for foreign vessels to participate in the pearl
fisheries without entering an Australian port, and thereby rendering themselves
amenable to Australian law.

Quite so, that is what I have been saying, and why that should have
been cited I do not know.
Then the next case is the law of France as to which the Tribunal

have the best means within their reach of informing themselves if we
do not explain it correctly. France is referred to at page 165 of the

United States Argument thus:

Legislation of the same character has also taken place in France and Italy in

reference to coral reefs in the open sea and outside the jurisdictional limits.

The French law of 1864 relating to the coral fisheries of Algeria and Tiiuis reriuired

all fishermen to take out licenses to fish anywhere on the coral banks, which e.\t««ud

into the Mediterranean 7 miha from shore. In addiiiou lo this liceuse all foreign
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fiBhermen were required to take out patents from the Government, for which a con-

siderable sum had to be paid; and by the recent act of 1888, foreign fishermen are

precluded entirely from fishing within 3 miles from shore, apparently leaving the

former regulations in force with respect to such portions of the coral banks as lie

outside of those limits.

Now we Lave dealt with the whole of the French legislation which
they mentioned in their origiual case, but when my learned friend comes
to his Argument the only point which is made relates to the case of

Algeria and Tunis, and I think I must trouble the Tribunal with a short

reference to what we say about this subject at page 94 of the British

Counter Case.

The United States Case says that the Decree of the 10th May 1862.

—

" went so far as to provide in terms that under certain circumstances fishing might
be prohibited over areas of the sea beyond 3 miles from shore".

This Decree, of which Article 2 only is set forth in the Appendix to the United
States Case, is given at length in the Appendix to this Counter-Case. Article I has
the following paragraph

:

Les pecheurs sont tenus d'observer, dans les mers situdes entre les cdtes de France
et celle du Royaume-Uni de la Grande-Bretagne et d'Irlande, les prescriptions de la

Convention dii 2 aoftt 1839, et du Reglemeut International du 23 juin 1843.

This shows that French subjects only are affected; for the Government did, and
could bind its subjects only by the Convention of 1839.

Article 2 is as follows

:

Sur la demande des prud'hommes

—

The President.—A prud'homme is a sort of Alderman.
1159 Sir Charles Russell.—
Sur la demande des prud'hommes des pecheurs, de leurs d^l6gu68 et, k d6faut, des

syndics des gens de mer, certaiues poches peuvent etretemporairementinterditessur
une ^tendue de mer an dela de 3 milles du littoral, si cett« mesure est commandee par
I'int^ret de la conservation des fonds on de la peche de poissons de x)a.ssage.

That is "free swimming fish."

The President.—Yes.
Sir Charles Russell.—
L'Arrets d'interdiction est pris par le Pr^fet Maritime.

Then our Counter Case continues

:

i
It is not alleged in the United States Case that the power thus given has been acted

on as against foreigners, and it is submitted that Article 2 was not intended to
authorize bye-laws affecting foreigners beyond territorial limits.

The construction which supposes the Decree to apply to foreigners assumes itto-
assert an authority to prohibit fishing to all nations, unlimited in the selection of
the kinds of fish to which the prohibition may apply, either as to their being
"located" near French coasts, or as to their being those in which France has "an
interest, an industry and a commerce" and assumes that the prohibition may extend
to mere "fishes of pa-ssage" iu which the interest of France is only that which it has
in common with other nations, and may apply to every part of the high seas.

I omit the intervening passage: it then proceeds:

The extent to which lYance claims to legislate for foreign fishermen is now regu-
lated by the Law of the Ist March 1888.

Article 1 says:
"La peche est interdit« aux bateaux dtrangers dans les eaux territoriales de 1»

France et de I'Algerie, en deji d'une limite qui est fix^e h 3 milles marins an large do
la basse mer."
The United States Case proceeds:
*' Numerous laws have also been enacted by Finance to protect and regulate the

coral fisheries of Algeria, both as to natives and foreignei-s, and the coral beds so

regulated extend at some points as far as 7 miles into the sea."
This is not verified by particulars or evidence.

If that answer is in any way incomplete, I would ask you to be good
enough. Sir, to inform your colleagues what it may be necessary to know
further about it.
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The next case is that of tlie Algerian Coral Fisheries, which I have
already dealt with as part of France.
The next is the Italian Coral Fisheries, referred to on page 53 of our

Argument; and I will content myself with reading the observation
wbich the Marquis Venosta was good enough to make in the course of

my learned friend Mr. Coudert's argument. It will be found at page 570
of the print.

I will say in regard to the observation of Mr. Coudert that the Italian Decrees do
not apply to foreigners. The three Decrees cited in the Case of the Unitetl .States

are an addition to the Regulation of November 13tb, 1882, which is made to apply
the law of March 4th, 1877, on iishing, and this law in its 1st article as well as the
Regulations limits their zone of application to the territorial waters. The coral

Banks of Sciacca where fishery was forbidden for some time, are outside the ter-

1160 ritorial waters ; so those Decrees were not applicable to foreigners if they went
there; but the industry, in fact, is exclusively carried on by Italian citizens.

I must add however that this prohibition has now been repealed.
Mr. CouDEKT.—Yes, I was coming to that question,—the distinction between citi-

zens and foreigners, and the privilege that the rule would give to foreigners over
citizens. Of course, if as the Arbitrator says, and I desire to be instructed by him.
Marquis Visconti-Venosta.—It is a question of fact.

Marquis Visconti-Venosta.—The question of fact is that this does
not apply to foreigners.

Sir Charles Kussell.—^Then we have next the Norwegian Whale
Fisheries, which are mentioned in the Case of the United States, but
not referred to in the Argument of my learned friend, Mr. Phelps. We
have, at page 96 of our Counter Case, dealt with that matter.

As to Norway, the United States Case says that the principle of contention (3)

of the United States as set out at page 74, which 1 will refer to in a
moment
is recognized in a Statute for the protection of wliales, "in Varanger Fiord, an arm
of the open sea about 32 marine miles in width." There is nothing in the Norwegian
laws set forth in the Appendix to the United States Case to show that they apply to

foreigners at all. If they do, then, as regards Varanger Fiord, the question may be
whether or not it belongs to the " inner waters" of Norway.

Mr. Gram.—I fehould only wish to say it is quite true there is nothing
in the Norwegian Law which expressly shows that it is intended to

apply to foreigners; but, as a matter of fact, it is directed against
foreigners as well as against Norwegian citizens,—the Fiords are
considered to be interior waters as a rule.

Sir Charles Eussell.—Yes. As a matter of fact, I believe, I am
right in saying that no question has ever arisen as to the necessity of

applying as against foreigners any principle of exclusion.

Mr. Gram.—I beg your pardon. Norway has applied the principle

against foreign subjects in that part of the country.
Sir Charles Russell.—I was not aware of that. Perhaps you will

be good enough, sir, to tell the Arbitrators the result of the contention.
Mr. Gram.—It has always been maintained that the Fiords are inner

waters against foreigners as well as against Norwegians.
Sir Charles Russell.—The statement in the Argument is that if

the law applies to foreigners, and is put in force against foreigners, then
as regards the Varanger Fiord, the qiiestion is whether it does or does
not belong to the inner waters of Norway or fall within the principle of

laud-locked waters.
Lord Hannen.—And it turns entirely on that, Sir Charles. The

question is solely whether these are interior waters.
Senator Morgan.—What is the width of these interior waters, or

fiords?
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Sir Charles Russell.—I havejust read it, Sir. It is 32 miles.

IICI Senator Morgan.—That mast be a good way from the three

mile limit, somewhere.
Sir Charles Russell.—Yes.

Senator Morgan.—It is the Norwegian construction of the three mile

limit.

Mr. Gram.—The distance is calculated from the mouth of the fiords.

Sir Charles Russell.—I think I may remind Senator Morgan that

there are bays on the American coast—Delaware Bay for instance

—

wliich have been claimed by the United States as coming within that

principle of inner waters, land-locked waters, although they are wider
at the mouth than Varanger Fiord.

Senator Morgan.—I know of no case in which that question has been
brought up between the United States and any foreign Government.

Sir Charles Russell.—That is another matter. I was merely sug-

gesting that; and I think Senator Morgan will admit the impeachment.
The President.—This all shows that we must be extremely prudent.
We will not attempt to define what is meant by territorial waters;

and I believe indeed that question is not before us.

Lord Hannen.—I think, Sir Charles, you will find it was brought up
with reference to the Bay of Fnudy, before an Arbitration of which I

have some knowledge; and it was decided that the Bay of Fundy could
not be claimed by England. The United States disputed it.

Senator Morgan.—Because there is an American island in the Bay
of Fundy.

Sir Charles Russell.—However, as the learned President has said,

it does not touch this question, because it is not put as an extension of
jurisdiction beyond the three mile limit; but it is based upon the asser-

tion, right or wrong, that it is inner or land-locked waters of the terri-

tory. Whether that contention is right or wrong, it is not necessary to

consider. The illustration, whatever the case is, does not help the argu-
ment x>ut forward.
The next reference. Sir, is to Panama, w^hich is referred to on page

165 of the Argument of the United States, where m'y friend says

:

Similar restrictions upon the pearl fisheries in the open sea have been likewise
interposed by the Government of Colombia.
A decree by the governor of Panama in the United States of Colombia, in 1890,

prohibited the use of diving machines for the collection of pearls within a section
of the Gulf of Panama, which is between 60 and 70 marine miles in width, and of
which the most remote point is 30 marine miles from the main land.

From the map which is referred to and set out at page 484 of the
First Volume of the Appendix to the Case of the United States, it

would appear that there are two gulfs in the Bay of Panama, and not
one as might be gathered from the above statement, and that both, or
at least one of them, may fall within the principle of embayed waters.
Our comment upon this matter at page 96 of the Counter Case is

this:

1162 The law of Panama next referred to applies, and is alleged to apply, only
to pearl fisheries as to the title or want of title to which, or their proximity

toislands or coast, or whether in inland waters, nothing is said. Nor is there aay-
thing to show that the law in question applies to foreigners.
The assertion in the United States Case as to the area affected by the law is unsnp-

ported by evidence; and it will be observed that the Map of the Panama pearl fish-

eries in the Appendix, does not purport to come from the Panama Government, but
to be "prepared at the ofiice of the Coast and Geodetic Survey". From what mate-
rials it was so prepared is not explained; and as it refers to a Decree of 1890, and is

not dated, it may be supposed to have been made for exhibition to the Tribunal of
Arbitration.
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^o doubt the map is honestly enough made for the purposes for
twhieh it is intended; but it is not an official map, and it does not sup-
3)ly data which would enable one to judge of the exact weight to be
:ia,ttached to it.

The Tribunal here adjourned for a short time.

Sir Charlks Eussell.—Mr. President, I am glad to say that, in
leference to that matter of the legislation in relation to the purse seine
:and mackerel fishery, my friends Mr. Tupper and Mr. Foster are both
Tight. Mr. Foster is right in saying that the convention entered into
is general. My friend Mr. Tupper is right in saying that the occasion
•of its being entered into was in relation to the purse seine. It stands
thus: That on the 22nd of May, 1890 the Canadian Government asked
that the United States Government might be communicated with, with
a view of obtaining some international legislation, either for the pur-
pose of prohibition or of restriction of the use of the purse seine in the
mackerel fishery, in order that, for the general good, the impending
clanger to this valuable industry might be averted.
That was the subject for discussion; and ultimately the Convention

entered into resulted in an arrangement for the appointment of a com-
mission to consider and report concerning the regulations, practice and
icestrictions proi)er to be adopted in concert, with regard to, among
other things:

The limitation «r prevention of exhaustive or destructive methods of taking fish

And shell-fish in the territorial and contiguous waters of the United States and Her
^lajesty's possessions in North America respectively, and also in the waters of the
<oi>en sesLS outeide the territorial limits of either country to which the inhabitants of
£he respective countries may habitually resort for the purpose of such fishing.

It was therefore made by Convention a matter which was, when it

came to any further head, to be given effect to by legislation by either

country so as to bind its own nationals.

Senator Morgan.—That process of purse seine fishing, Sir Charles,
allow me to say, was the invention of the people of the United States
and was practised by them; and both the Government of the United
States and the Government of Canada thought it ought to be given up.

Sir Charles Eussell.—I presume. Sir, like many other inventions
of the United States it was used by others than the people of the
United States—that it was used by both Canadian and United States

fishermen.
1163 Senator Morgan.—It was commonly used by both; yes.

Sir Charles Eussell.—Now, sir, I left off at ])age 54 of the
British Argument; and the only one of these cases of fishery remaining
is the Mexican Pearl Fisheries. That was referred to in the United
States Case, but is not referred to in their Argument. I will content
myself therefore with reading from page 96 of the British Counter Case,
which states what the facts are, which are not contradicted.

The facts stated with reference to these pearl fisheries are not verified by evi-

dence. The Mexican Regulations appear only to refer to " the waters of the Repub-
lic;" and even then foreigners are admitted to the fisheries on complying with
certain Regulations as to registration and payment of tonnage and lighthouse dues.

It is worth observing that, although Mexican legislation is adduced in the United
States Case as an example of the exercise of jurisdiction outside the 3-mile limit,

yet in setting out the Regulations of 1874 in the Appendix, those relating to the
boundaries of the fishing districts are omitted.
As showing that Great Britain has not consented to the exercise of fishery juris-

diction by Mexico beyond the ordinary limit, reference may be made to the Treaty
of the 27th November, 1888, between Great Britain and that country, of which the
last paragraph of Article IV is as follows

:

B s, PT xin 24
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The two Coutractiug Parties agree to consider, as a limit of their territorial waters

on their respective coasts, the distance of 4 marine leagues reckoned from the line of

low-water mark. Kevertheless, this stipulation shall have no elfect, excepting in

what mav relate to the observance and application of the Custom-house Regulations

and the measures for preventing smuggling, aud cannot be extended to other questions

of civil and criminal jinisdiction or of international maritime law.

Now, Sir, I have come to the end of the examples as regards fishery

laws; and I have next to draw attention to the general principles of

the api)licable to legislation of this class, as set out on page 55 of the

Argument, where we say

:

Throughout the foregoing discussion of the legislation of various nations, certaia

principles of law have been referred to, the full explanation of which had necessa-

rily to be postponed until the examinations were completed.

For convenience these principles will now be collected, and will then be separately

examined

:

(I) That by the universal usage of nations, the laws of any state have no extra-

territorial application to foreiguers, even if they have such application to subjects.

(II) That Great Britain has incorporated this principle into her own law by a
long-established usage, and a series of decisions of her Courts; and that the law of

the United States is identical.

(III) That the British Colonies have no power to legislate for foreigners beyond
the colonial limits.

(IV) That iuternatioual law has recognized the right to acquire certain portions

of the waters of the sea aud the soil under the sea, in bays, and in waters between
islands aud the mainland.

(V) That the analogy attempted to be traced by the United States between the
claims to protect seals in Behring Sea, and the principles applicable to coral reefs

aud pearl beds, is unwarranted.
{VI) And, finally, that there is no complete or even partial consent of nations to

any such pretension as to property in, and protection of, seals as set up by the
United States.

Now, as regards the first of these points, that there is no extra-

1164 territorial application of the laws of any State to foreigners, I do
not feel it incumbent upon me to labour that point, because it is

conceded practically, I think, by my learned friend, Mr. Phelps, in his

Argument. He admits that, as laws they have no extra-territorial

effect. His contention, with which I have already dealt, and to which I

must recur again, is that although they have no extra-territorial effect

as laws, yet they may have some effect under another denomination
which my learned friend calls self-defensive or self preservative regu-
lations. I have, as I say, already dealt with that; but I will recur to

it, momentarily at least, again.
The next proposition is that the laws of Great Britain have no extra-

territorial application to foreigners. Chief Justice Cockburn, in that
case to which I have before referred of the Queen v. Keyn, states the
proposition thus, on page 73 of the report:

Where the language of a statute is general aud may include foreigners or not, the
trne canon of construction is to assume that the legislature has not so enacted as to
violate the rights of other nations.

And in that connection also there is a quotation from a judgment of
Lord Stowell in the " Le Louis", which I will refer to later. I will not
read it now.
At the top of page 57 of our Argument, a case is referred to which is

not unimportant, in which Lord Justice Turner, a Judge of the Appeal
Court, says:

This is a British Act of Parliament, and it is not, I think, to be presumed that
the British Parliament could intend to legislate as to the rights aud liabilities of
foreigners; in order to warrant such a conclusion, I think that either the words of
the Act ouj^ht to be express or the context of it very cle^.
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Aud again Baron Parke, in Jeffreys v. Boosey, said

:

The Legislature has no power over any person except its own Huhjects, that is,

persons natural-born subjects, or resident, or whilst they are witliiii the limits of
the kingdom; the Legislature can impose no duties except on them, and when legis-

lating for the benefit of persons must prima facie be considered to mean the benefits
of those who owe obedience to our laws, and whose interest the Legislature is under
a correlative obligation to protect.

There is a remarkable illustration of this in the case referred to of
ex i)arte Blain, re Sawers:

The question arose as to the application of the English Bankruptcy Law to'

foreigners in England; the definitions of acts of bankruptcy in the Statute include
the commission of certain acts " in England or elsewhere; yet it was held by the .

Court of Appeal that a foreigner in England, although on general principles he was
subject to English law, could not be made bankrupt unless he had committed an act
of bankruptcy in England. The words " or elsewhere " were held not to apply to
such a foreigner on the principles above stated.

I have already referred to the case of Queen v. Keyn, and I will not
reijeat the reference to that case.

The next principle adverted to is that the Colonies have no
1165 power of extra-territorial legislation for foreigners. That prin-

ciple follows from the one which I enunciated early this morn-
ing, namely that these colonial Legislatures are acting under a dele-

gated authority, an authority delegated to them by the Imperial Par-
liament and that they have no power to bind any one outside their own
territory. A very remarkable illustration of that is mentioned at page
58 in the case of Maclcod v. Attorney General for Neic South Wales,
which arose in this way. The charge was that Macleod had committed
bigamy. The local statute enacted that:

Whosoever being married marries another person during the life of the former
husband or wife, wheresoever such second marriage takes places, shall be liable to
penal servitude for seven years.

Here were general words similar to the words " any person ", so much
relied on by the United States.

The Judicial Committee nevertheless rejected their general appli-

cation. They said

:

The colony can have no snch jurisdiction, and their Lordships do not desire to
attribute to the Colonial Legislature an effort to enlarge their jurisdiction to such an
extent as would be inconsistent with the powers committed to a colony, and indeed
inconsistent with the most familiar principles of international law. . . .

The words " whosoever being married" mean whosoever being married and who is

amenable at the time of the offence committed to the jurisdiction of the colony ....
"Wheresoever" may be read, " Wheresoever in this colony the offence is com-

mitted."

So that although the words of the statute were "whosoever being
married"—without any limitation of place—"marries another person
during the life of the former husband or wife, wheresoever such second
marriage takes i)lace, shall be liable to penal servitude for seven
years"—where the first marriage had taken place inside the colony,

and the second marriage outside it, it was held tliat the man could not
be convicted under the terms of that section for bigamy.
The case is reported in the "Appeal Cases " of the Law Reports for

1891, at page 445. I have the case before me and it is at the disposition

of any of the tribunal who desire to read it. The considered jiulgmeut
of the Court was delivered by the late Lord Chancellor. On page 458,

he says:

The result as it appears to their Lordships must be that there was no jurisdiction to

try the alleged offender for this offence, and that this conviction should te set aside.
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Their Lordships think it right to add that they are of opinion that if the wider con-

Btrnction had been applied to the statute, and it was supposed that it was intended .

thereby to comprehend cases so wide as those insisted on at bar, it would have been
beyond the jurisdiction of the Colony to enact such a law. Their .jurisdiction is con-

fined witbin their own territories and the maxim which has been more than once
quoted " «;<ro territorium jiM dicenti impune non paretur" would bo applicable to

such a case.

Then, Mr. President, follows a statement on page 59 of our Argu-
ment of those cases where the law does recognize the right of a State

to acquire certain portions of the water of the sea and of the

1166 soil under the sea, and to include them withiu its territory;

I do not stop to dwell upon them because I do not conceive it

necessary, but they will all be found to be cases which are either

defensible as being bays or within a headland oflfing, or being simply
l>ortions of contiguous sea as to which possession, or what was treated

as possession, has been acquired.

Then at the bottom of page 59, and on page 60, there is a brief con-

sideration of the point of whether there can be said to be any analogy
between the claim to property in and to protect free swimming animals,

such as fish and seals, and a like claim in respect of oysters which have
a fixed locus, or coral beds which have a fixed situs : but I do not propose
to trouble you with dwelling upon that subject. I have so frequently
enunciated the principle that I do not desire to do more than refer to it

in the words of Chief Justice Cockburu in the case of Queen v. Keyn,
which is a case deserving of notice on many grounds, first because of
the examination of the general law to which many judicial minds on
that occasion applied themselves, but also because the case itself was
a remarkable illustration of the regard paid by the law of England to
tliat principle of strictly confining a law of a country to the territorial

limits of that country. What was that case? It was the case of an
oftence supposed to have been committed within three miles of the
coast, and therefore within the narrowest limit fixed as the territorial

zone; and yet the majority of that Court declined to aflflrm the propo-
sition that the Courts of Great Britain had jurisdiction, without legis-

lation, to deal with an offence committed within the three mile limit:

it was a very remarkable illustration of the tenacity with which that
principle is observed.
On the next page of our Argument, page 60, we recur to the argu-

ment on the "Hovering Acts", as towhich, incidentally, I shall have to

say a word presently in connection with a case to which I shall call

attention. The Quarantine Acts have already been dealt with, and I do
not trouble the Tribunal with that matter.

I therefore invite the Tribunal on this part of the case to arrive at

the conclusion that the assertion by the United States that the practice
of nations supports the claim now put forward is without foundation,
If it is regarded as an assumption of jurisdiction on the high sea, jt

was entirely beyond the power of the United States Congress to pass
the act applying to foreigners; for, without the acquiescence of other
nations, and without example in the practice of other nations, i\i

infringes upon the rights of those nations upon the high seas.
If, on the other hand, it is to be regarded as part of the general juris-

diction exercised by the United States over Behring Sea, it was also

beyond the power of the United States to make the act apply to foreign-

ers; for, without the consent of other nations, and without example in

the practice of other nations, it extended the territorial waters of the
United States to a limit hitherto unknown and unrecognized, and in so

<loing, it infringed upon the rights of other nations upon the high seas.
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I have already dealt with the other view in which this qnes-
11G7 tioii is put, and, as I have said, I must recur to it, namely, the

so-called self-preservative or self-defensive regulations. There-
fore 1 claim that tiie answer to the fifth question ought to be, as given
on page 03 of our Argument, namely:

That the United States have no right (o) of protection, or (b) of property, in the
seals frequenting the islands of the United States in Behring Sea when they are
found outside the ordinary 3-iflile limit.

There is one other case, to which I must make an allusion. That is

the exceptional case of the St. Helena Act of 1815, the history of which,
no doubt. Sir, is in your mind. I think I may content myself with
reading what is said in the Argument upon it. Mr. Blaine, you will

recollect in one of his earliest dispatches, which is set out in the first

volume of the United States Appendix, at page 283, refers to this Act,
and says :—Here is an island in mid-ocean, and the Government of Great
Britain assumed an authority and power to exclude the commerce of
nations from the approach to that island for its own political ends, an
assumption ofjurisdiction and of authoritymuch greaterthan they allege
we are claiming in this case.

The facts are shortly and correctly set out at page 61 of our argu-
ment; and I have got before rae, in order to supplement that statement,
a copy of the Articles of the Treaty upon the subject, signed in Paris,
on the 2nd of August, 1815, authorizing this exceptional Act. The
statement in the Argument is this:

At the peace of 1815 it was determined by Great Britain in conjunction with the
allied Powers, that St. Helena should be the place allotted for the residence of the
Emperor Napoleon Buonaparte, under such regulations as might be necessary for the
perfect security of his person; and it was resolved that, for this purpose, all ships
whatever.

—

Mr. Justice Harlan.—It was resolved by whom; by the parties to

that Treaty!
Sir Charles Russell.—The parties to this Treaty; yes. You will

see in a moment, sir. I have got before me a copy of the Articles of
1815.

And it was resolved that for this purpose, all ships whatever, British and foreign,
excepting only the East Indian Company's ships, should be excluded from all approach
to the island. Notice was accordingly given by the British Charg6 d'Attaires at
Washington to the United States Government on the 24th November, 1815, that a
Treaty of Commerce between Great Britain and the United States, dated the 3rd
July, 1815, under Article III of which liberty of touching for refreshment at the island
was given to United States vessels, could not be carried out in this respect; .and

that the ratitications of the Treaty would be exchanged under the explicit declara-
tion that United States vessels could not be allowed to touch at, or hold any com-
munication whatever with, the island, so long as it should continue to be the resi-

dence of the Emperor, The Treaty was ratified on this understanding.

So that, so far as the United States was concerned, although not a
party to the Treaty itself, it assented to that, and ratified a Treaty of

Commerce with Great Britain on the express stipulation that that
1168 Treaty should be subject to the eflect of the arrangement which

I am now about to explain. So far, therefore, as the United
States is concerned, that is the position of things. Now, how do the

matters stand as regards the other Powers ? The Articles of the Treaty
which bear upon this matter are in these terms

:

Art, 1, Napoleon Buonaparte is considered by the Powers who have signed the

reaty of the 25th of March as their prisoner.

Art. 2. His custody is especially entrusted to the British Government. The choice

'Of the place and of the measures which may best secure the object of the present

stipulation are reserved to his Britannic Majesty.
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That is the Treaty of the other Powers. Xow, is it not enough to

say-
Mr. Phelps.—What are you reading from, Sir Charles?

Sir Charles Eussell,—The Articles of the Treaty.

Mr. Phelps.—What Treaty?
Sir Charles Russell.—The Treaty between the Powers, by whom

the charge of the Great Emperor was committed to the British Govern-
ment. •

Mr, Phelps.—Is that in the Case anywhere?
Sir Charles Russell.—No; it is not in the Case; but it is not mate-

rial that it should be in the Case. I am reading a historic document.
But surely, it is enough to say about this matter, without more, that it

is no reference, no guide to this Tribunal, and throws no light whatever
upon the question that we are discussing. It was not an assertion of

any general right upon the part of Great Britain. It was a case in which
a number of the Powers—the allied Powers, as they were called—at the
close of a long and disastrous war, took these measures, and, so far as

the United States is concerned, took these measures with the implied
assent of the United States.

The President.—Was that assented to by the United States?
Sir Charles Russell.—Yes. I have read. Sir, the grounds upon

which I base that argument. The matter stood thus : The United States
and Great Britain had entered into a Treaty of commerce. Before the
ratification of that Treaty, when it would become binding upon both
the Powers, this arrangement as to the custody of the Great Emperor
was entered into by the Allied Powers. Upon that, communication is

made by the British Government to the United States Government, and
they are told, "We can only ratify the Treaty subject to your recogniz-

ing that you have no-longer the right to touch at St. Helena, or to go
within a stipulated distance of it."

The President.—And that communication was accepted?
Sir Charles Russell.—That communication was accepted, and the

Treaty ratified after that communication was made. Therefore it does
not lie in their mouth to say that that was something they were obliged
to do, or which was put upon them by compulsion.

Senator Morgan.—I think the United States might be justly cred-
ited with having accepted and admitted, in that arrangement, the

1169 proposition that the great nations of the earth, in providing for

their security and the security of their political rights, could
impose upon other Powers a recognition of this exception that they had
made in the open sea for the security of the Emperor Napoleon ; and so
they could make an exception of like character for the security of any
great industry or any great enterprise, or any other thing that would
concern the affairs of the whole commercial world.

Sir Charles Russell.—If I may respectfully say so, Sir, there is a
great chasm between the premise and the conclusion.

Senator Morgan.—I do not happen to see it.

Sir Charles Russell.—To answer it in detail, Mr. Senator, would
indeed cause a very wide deviation from my path.
Lord IIannen.—I was going to ask what was the effect of the

restraint. I think it was only this. All vessels were forbidden to

touch at the islands.

Senator Morgan.—A little more.
Lord IIannen.—I was going to add, and the rest is analogous to the

Hovering Acts. There was nothing to prevent vessels sailing through
-the waters adjoining St. Helena; but they were not allowed to hover
in those waters.
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Senator Morgan.—I beg your pardon. They were not allowed to
approach within fifteen miles.

Sir Charles Russell.—I rather thought the distance was more
than fifteen miles.

Senator Morgan.—It may be more, but it is at least that.

Lord Hannen.—I was only inviting you to give us the terms, which
are not in my recollection.

Sir Charles Russell.—I thought we had it in the United States
Case, but we have not.
• Senator Morgan.—It was 26 miles, was it not?

Sir Charles Russell.—I have got a note from the Archivist of

the Dominion of Canada, Mr. Brymner, and there is no reason why I

should not read the whole of it. My friend will have no objection,
probably.
Mr. Phelps.—You will find the Act, Sir Charles, on page 495 of the

first Volume of the United States Appendix.
Sir Charles Russell.—There is only a part of the Act, I think, set

out there Mr. Phelps.
Mr. Phelps.-^AH that touches this point. Section 4, is there.

Sir Charles Russell.—Then I had better read it:

IV. And be it further enacted. That it shall and may be lawful to and for the
Governor, or in his Absence the Deputy Governor of the said Island for the time
being, or for the Commander for the time being of His Majesty's Naval or Military
Forces stationed off or at the said Island, respectively, and the I'ersons acting under
bis or their Orders and Conmiands, respectively, by all necessary Ways and Means
to hinder and prevent any Sliip, Vessel, or Boat, Ships or Vesscln, or Boats (except
Ships and Vessels of and belonging to or chartered by the said United Company of

Merchants, also duly licensed by the said Company for that Purpose, as herein^
1170 before mentioned), from repairing to, trading, or touching at the said Island,

or having any Communication with the same; and to hinder and prevent any
Person or Persons from landing upon the said Island from such Ships, Vessels or
Boats, and to seize and detain all and every Person or Persons that shall land upon
the said Island from the same; and all such Ships, Vessels or Boats (except as above
excepted) as shall repair to, or trade, or touch at the said Island, or shall be found
hovering within Eight Leagues of the Coast thereof.

Lord Hannen is quite right.

And which shall or may belong, in the Whole or in Part, to any Stibject or Sub*
jects of His Majesty, or to any Person or Persons owing Allegiance to His Majesty,
shall and are hereby declared to be forfeited to His Majesty, and shall and may be
seized and detained, and brought to England, and shall and may be prosecuted to

. Condemnation by His Majesty's Attorney General, in any of His Majesty's Courts of
Record at fVestminater, in such manner arid form as any Ship, Vessel or Boat may
be seized, detained, or prosecuted for any Breach or Violation of the Navigation or
Revenue Laws of this Country; and the Offence for which such Ship,Vessel or Boat
shall be proceeded against shall and maybe laid and charged to have been done and
committed in the County of Middlesex; and if any Ship, Vessel or Boat not belong-
ing, in the Whole or in Part, to any Person or Persons the Subject or Subjects of or
owing Allegiance to His Majesty, his Heirs and Successors, shall repair to or trade
or touch at the said Island of Saint Helena, or shall be found hovering within Eight
Leagues of the Coast thereof, and shall not depart from the said Island or the Coast
thereof when and so soon as the Master or other Person having the Charge and
Command thereof shall be ordered so to do by the Governor or Lieutenant Governor
of the said Island for the time being, or by the Commander of His Majesty's Naval
or Military Force stationed at or off the said Island for the time being (unless in

case of unavoidable Necessity, or Distress of Weather), such Ship or Vessel shall bo
deemed Forfeited.

Lord Hannen.—There is no restriction against sailing through the

waters. It is only against hovering.
Sir Charles Russell.—None at all.

And shall and ?nay be seized and detained and prosecuted in the same manner an

hereinbefore enacted as to Ships, Vessels or Boats of or belonging to any Sul»ject or

Subjects of His Majesty.
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You will see how very strained and exaggerated is the reference by
Mr. Blaine in the letter to which I have referred, which is that enor-

mously long letter of the 17th of Deceoaber, 1890. It covers some 27

pages, but the passage in question is on page 283. The first part of it

admits the point I have just mentioned.

Before the ratifications of the treaty were exchanged, in the following November,
it was determined that Napoleon should be sent to St. Helena. England thereupon
declined to ratify the treaty unless the United States should surrender the provision

respecting that island. After that came the stringent enactment of Parliament
forbidding vessels to hover within 24 miles of the island. The United States wa%
already a great commercial power. She had 1,400,000 tons of shipping; more than
.500 ships bearing her flag were engaged in trade around the capes. Lord Salisbury

has had much to say about the liberty of the seas, but these 500 American ships

were denied the liberty of the seas in a space 50 miles wide in the South Atlantic
Ocean by the express authority of Great Britain.

I say that is not correct at all; that all they were prohibited

1171 from doing was to hover there. There was nothing to prevent
them sailing within three miles of the coast, if they were pro-

ceeding upon their voyage.
Mr. Justice Harlan.—When he uses the word "liberty" there, he

means the right to use the island in the ordinary way upon terms of

equality ; and the Act does prevent other vessels from trading.

Sir Charles Russell.—But this would convey to the ordinary
reader, Mr. Justice Harlan with great deference, that there was an
exclusion by their being denied the liberty of the seas for that space of
50 miles. He is reckoning there 25 miles on each side of the island.

He conveys the idea that there is an exclusion from that distance.

There is nothing of the kind. What the mandate, or whatever it is to

be called, amounts to is a prohibition against landing and a prohibition
against hovering within that distance; but if a vessel is upon its jour-

ney east or west, there is nothing to prevent its sailing as close to the
island as it wishes—nothing whatever.
But I need not say that an exceptional case, under exceptional cir-

cumstances, forms no precedent whatever.
Now may I in this connection, as it has come up, again reiterate what

I have before said : that these isolated instances of assertion, well or
ill founded, prove nothing as to what is the rule or principle of inter-

national law. The principle of what is international law is well stated
by the late Chief Justice Cockbum at page 63 of the report of his
judgment.
He is applying it to the question of the three mile zone, and treating

that still as, to some extent, an undetermined matter.

And when in support of this position, or of the theory of the three-mile zone in
gjeneral, the statements of the writers on international law are relied on, the ques-
tion may well be asked—upon what authority are these statements founded! When
and in what manner have the nations who are to be affected by such a rule as these
writers, following one another, have laid down, signified their assent to it?—to say
nothing of the difficulty which might be found in saying to which of these conflict-
ing opinions such assent had been given.
For, even if entire unanimity had existed in respect of the important particulars

to which I have referred, in place of so much discrepancy of opinion, the question
would still remain, liow far the law aa stated by the publicists had received the
assent of the civilized nations of the world? For writers on international law, how-
ever valuable their labours may be to elucidating and ascertaining the principles
and rules of law, cannot make the law. To be binding, the law must have received
the assent of the nations wlio are to be bound by it. This assent may be express

—

as by treaty, or the acknowledged concurrence of governments—or may be implied
from established usage—an instance of which is to be found in the fact that mer-
chant vessels on the nigh seas are held to be subject only to the law of the nation
under whose flag they sail, while in the ports of a foreign state they are subject to
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the local law as well as to that of their own country. In the absence of proof of
assent as derived from one or other of these sonrces, no unanimity on the part of
theoretical writers would warrant the judicial application of the law on the sole
authority of their views or statements.
Nor, in my opinion would the clearest proof of unanimous assent on the part of

other nations be suflBcicnt to authorize the tribunals of this country to apply with-
out an Act of parliament, what would practically amount to a new law . In so doinj,;

we should be unjustifiably usurping the province of the legislature. The assent
1172 of nations is doubtless sufficient to give the power of parliamentary legislation

in a matter otherwise within the sphere of international law; but it wouid be
powerless to confer, without such legislation, a jurisdiction beyond and unknown to

the law, such as that now insisted on, a jurisdiction over foreigners in foreign ships
on a portion of the high seas.

Now I am glad, Mr. President, to have made considerable progress,

and to have gone a long way towards getting to the end of this argu-
ment; but there are still some matters with which I must trouble you.
There are three cases referred to by my friend, Mr. Phelps, in his Argu-
ment, which deserve consideration by themselves. They are the cases
of Church v. Huhbart; Rose v. Uimely; and Hudson v. Gu^stier.

Now the case of Church v. Subbart, of which both Mr. Phelps and
Mr. Carter made some use in their arguments, when you come to con-

sider it, is really about the simplest case in the world; and, if I may
be allowed to say so of so great a Judge as Chief Justice Marshall, it

was so simple a case that I am surprised that he found himself able to

make an important judicial utterance depend upon it.

Now I will tell the Court what the case was. It was not a case
involving the question of international rights as between nations, at
all : it was a case between a man who had insured his ship "the Aurora'^
and an underwriter, who was the insurer; and in the policies of insur-

ance there was an exception from the general risk which the under-
writer undertook. I am now speaking with the report in the 2nd of
Cran ell's Reports, page 187, before me. There were two policies of
insurance; in each case there was excepted from the general risk which
the underwriter undertook, these words: in one policy "The insurers
are not liable for seizure by the Portuguese for illicit trade." In the
other "The insurers do not take the risk of illicit trade with the Portu-
guese.^ And it was held (and I think quite rightly held), that those two
exceptions meant the same thing. The sole question, therefore, in

determining whether the underwriter was liable or not, was whether
the seizure of a ship, which was in fact seized by the Portuguese author-

ities, was to be regarded as a seizure by the Portuguese authorities for

engaging in illicit trade, or whether it was to be regarded as an unjus-

tifiable and gratuitous act of maritime trespass. That was absolutely
the sole question in the case.

Now the Portuguese Government had forbidden trade with particular
ports in its dominions, and the facts found by the Judge who enquired
into them, in order to ascertain whether the vessel was seized for Illicit

trade, are set out at page 192, where it is stated that in consequence of
the acts of examination made on board the brig Aurora, and of ques-

tions put to her Captain, and so on, the Judge comes to the conclusion
that

The motives hereby alleged for having pat into a port of this establishment are

unprecedented, and inadmissible, and the causes assigned cannot be proved.

It was alleged that she had gone in there for water or some
1173 other need, and not for illicit trade. The Judge came to the con-

clusion that that was not true. He says:

I therefore believe it to be all aflfected for the purpose of Introducing here com-
mercial and contraband articles of which the cargo is composed; if there are not
other motives besides these, of which there is the greatest presumption.
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And then the Judge of First lustance proceeds to justify that by a

further examination of the case; and he finally comes to the conclusion

that if it had only been their intention to look for the same coast, then

it is presumed he was making for it for the purpose not of business, but

of smuggling.
Now that being the state of the case, it is argued on the one side that

the seizure was not one which, by the strict letter of the Portuguese

law, was authorized, or by international law was authorized, because

the vessel had not gone into ports trade with which was forbidden, and
was anchored some four leagues off the coast; although the master had
gone in, as alleged, for the puri)ose of making arrangements tor this

illicit trade, it was argued that as the ship was seized beyond the three

mile limit it was practically an act of maritime trespass.

The learned Judge deals with that in a way that I will call your atten-

tion to. The argument is enormously long,' and the judgment, which
resembles it, is at page 231. On page 232 Chief Justice Marshall says:

The words of the exception in the first policy are : The insurers are not liable for

seizure by the Portuguese for illicit trade.

Then he repeats the words in the second policy; and then he says:

For the plaintiff it is contended, that the terms used require an actual traflBc

between the vessel and inhabitants, and a seizure in consequence of that traffic, or
at least that the vessel should have been bro.ight into port in order to constitute
a caae which comes within the exception of the policy.

It was a question upon the policy. Then he goes on

:

But such does not seem to be the necessary import of the words. The more
enlarged and liberal construction given to the defendants, is certainly warranted by
common usage.

Then he goes on

:

In this case the unlawfulness of the voyage was perfectly understood by both
parties.

That is to say, you the underwriter knew the unlawfulness of the
trade which you were not going to take upon yourself the consequence
of; you the assured knew the unlawfulness of the particular trade of
which you agreed you would take upon yourself the risk and would
not put it upon the underwriter.
Then he goes on to say

:

That the crown of Portugal excluded, with the most jealous watchfulness,
1174 the commercial intercourse of foreigners with their colonies, was probably, a

fact of as much notoriety as that foreigners had devised means to elude this
watclifulness, and to carry on a gainful but very hazardous trade with those colonies.
If the attempt should succeed, it would be very profitable, but the risk attending it

was necessarily great. It was this risk which the underwriters, on a fair construction
of their words, did not mean to take upon themselves. "They are not liable", they
say, '' for seizures by the Portuguese for illicit trade". They do not take the risk
of illicit trade with the Portuguese; now this illicit trade was the sole and avowed
object of the voyage, and the vessel was engaged in it from the time of her leaving
the port of New-York.

Therefore, really, as it seems to me, this matter might have ended
there, and it did not require to examine whether or not the thing could
be said to be strictly defensible or justifiable by international law, to

make the risk one within the contemplation of both parties to the
contract, and one which the underwriter never intended to take ui)ou
himself, and which the assured never thought the underwriter was
taking upon himself. No doubt, the learned Judge does go more widely
into the question, and he does on page 234 examine the power of nations
within and without their territory, but in a way which, it seems to me,
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80 far from helping, disproves the contention which my learned friends

are submitting, as 1 think you will see.

The learned Judge says:

That the law of nations prohibits the exercise of any act of anthority over a vessel
in the situation of the Aurora, and tliat this seizure is, on that account, a mere marine
trespass, not within the exception, cannot he admitted. To reason from the extent
of protection a nation will afford to foreijjners to the extent of the means it may use
for its own security does not seem to be perfectly correct. It is oppo8e«l by princi-
ples which are universally acknowledged. The authority of a nation within its own
territory is absolute and exclusive. The seizure of a vessel within the rauge of its

cannon by a foreign force is an invasion of that territory, and is a hostile act which
it is its duty to repel. But its power to secure itself from injury may certainly be
exercised beyond the limits of its territory.

Upon this principle the right of a belligerent to search a neutral vessel

Here we get at once to belligerent rights

On the high seas for contraband of war is universally admitted, because the bellig-

erent has a right to prevent the injury done to himself by the assistance intended
for his enemy : so too a nation has a right to proliibit any commerce within its colo-

nies. Any attempt to violate the laws made to protect this right, is an injury to
itself which it may prevent, and it has the right to use the means necessary for ita

prevention. These means do not appear to be limited within auy certain marked
boundaries, which remain the same in all times and in all situations^ If they are
such

this is the part which is conclusive against the suggestion of right which
my learned friend is making

if they are such as unnecessarily to vex and harass foreign lawful commerce, foreign
nations will resist their exertions. If they are such as are reasonable and necessary
to secure their laws from violation they will be submitted to.

1175 And again

:

Thus in the channel, where a very great part of the commerce, to and ftom all the
north of Europe, passes through a very narrow sea, the seizure of vessels on suspi-
cion of attempting an illicit trade, must necessarily be restricted to very narrow
limits; but on the coast of South America, seldom frequented by vessels but for tlie

purpose of illicit trade, the vigilance of the Government may be extended somewhat
further; and foreign nations submit to such regulations as are reasonable in them-
selves and are really necessary to secure that monopoly of colonial commerce, which
is claimed by all nations holding distant possessions.

If this right be extended too far, the exercise of it will be resisted.

Again, the principle is stated, which I have already enunciated, and
which will be found again and again echoed in the textwriters, this being
a question of the protection of revenue laws, the whole jurisdiction or
assertion of authority is not based on the absolute right of one nation
to put that authority in force, but on the fact that if the regulations are
reasonable, and are recognized as such by the authority of the country
against whose nationals they are to be enforced, they will be assented to;

but if they are extended too far, they will be resisted. It is not the asser-

tion of an absolute right—it is the assertion of a qualified measure of

protection depending, for its sufficient exercise, upon assent.

Now the rest of the judgment I need not trouble the Tribunal with,

because it has no bearing upon the point with which I am concerned.
There is also another reason for dismissing it as an authority upon this

question, that it was not necessary to the decision whether the risk was
within the policy or not, for that alone was the point to be determined,
and it was to be determined by municipal law.

IS^ow I come to the two cases of Rose v. Himely, and Sudwn v. (rucsiier,

I have spent some hours with the assistance of my friends, Mr. Box and
Mr. Piggott, in trying to get at the meaning of these cases which

occupy a very considerable sx)ace in the Reports, but when you come to
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the bottom of them they will be found really to be of very little help

indeed to this Tribunal. jS^ow I will try shortly to explain uhat tbese

cases were. The case of Rose v. Himcly was a claim to a cargo of coffee

and the then owner and possessor of the coffee claimed his title to it

under a foreignjudgment of condemnation of a Court—of San Domingo,
which was French territory; and the main question discussed was
whether ornot the American Court could go behind theforeign judgment
to examine the question of jurisdiction : whether the facts as they existed

gave the Court jurisdiction to entertain the matter. Chief Justice Mar-
shall and three of his colleagues held that they were warranted in exam-
ining the question of the jurisdiction of the Court in relation to the
constitutional powers of the Court, and in relation to the situation of

the thing condemned; but the dissenting judge, Mr. Justice Johnson,
in a very elaborate and able judgment, dissented from those views and
came to the conclusion that the principal judgment was not examinable

at all; and in the course of that judgment—indeed in the course

1176 of both judgments—a gi-eat deal of matter is gone into by both
of them a good way outside the particular point in hand. Chief

Justice Marshall's judgment is rather more closely, as it seems to me,
to the point; but Mr. Justice Johnson's, (whose judgment is found in

page 221 of the report of the case 4th volume of Cranch's Reports)
may be correctly summed up in this sentence: that there was no right

to inquire into the cause of capture or to review the judgment of the
Prize Court, but that if there were power to go behind, then he regarded
the seizure in the case in question as legitimately made and not as an
enforcement of a municipal act, but as an assertion of a belligerent

right. That is the sum and substance of Eose v. Himely.
In the case of Hudson v. Guestier, the question came up again, and

upon substantially the same facts, because although it appears in one
part of the case of Hudson v. Guestier that the seizure was not made,
as in Rose v. Himely^ outside the three miles, but according to one
statement in Hudson v. Guestier was made within the three miles, yet
the Judges in their judgment treat the facts as if they were similar,

and nothing turns on the question whether it was inside or outside
three miles.

Mr. Carter.—There were two trials. On the first trial it appears to

have been within the three miles, and on the second trial further out.

Sir Charles Kussell.—That very likely explains how it is vari-

ously stated as a seizure icithin, and a seizure without, the 3 mile limit.

However, the result of the case is what I desire to call attention to.

The result was that the Judges in that second case took the view which
Mr. Justice Johnson had taken in the first, namely that the foreiga
judgment was not examinable. And therefore says Chief Justice Mar-
shall at the end of the case, "My judgment in Rose v. Himely is there-

fore to be taken as overruled." That is exactly the result. I hope my
friends will not differ from me about it, because we have examined it

with as much care as it is possible to bestow upon it, aud I think that
is really what it does come to. The passage I refer to in Hudson v.

Guestier is this

—

Senator Morgan.—Was it a prize Court in San Domingo!
Sir Charles Russell.—Yes, it was a prize Court in San Domingo.

The other Judges, except the Chief Justice, concurred in the judgment
of Mr. Justice Livingston, whose judgment was appealed from and
which deals with the point whether the original judgment was examin-
able, and the Chief Justice observed that he had supposed that the

former opinion delivered in this case upon the point had been con-

curred in by four Judges, but in this he was mistaken, and so on.
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However, he says in conclusion, tbat the principle of that case of
Bose V. Himely is now overruled.

Now I have read these cases with all possible desire to get to the bot-

tom of them, and try and see what information they would give, by
way of assistance to the Tribunal—but beyond certain expressions
which are to be found in them here and there, not always quite ad rem
to tbe particular points they were discussing, some in the judgment of

Chief Justice Marshall and some in the judgment of Mr. Justice
1177 Johnson, there is really nothing that is of any material aid to

the Court. I want however to explain to the Court how those
cases were regarded by a textwriter whom we certainly, in England,
consider as a textwriter of some authority—I mean Mr. Dana, in his

edition of Wheaton, which is an American book of authority. I observe
my friend Mr. Phelps in the Argument does not treat Mr. Dana as
being a person of very high authority. I will only observe in relation

to that that his edition of Wheaton is received with respect in the
English Courts; and as regards his ability and position, I can point to
the fact that he was the Counsel chosen by a very able Secretary of
State, himself a distinguished lawyer, to represent the interests of the
United States on the Halifax Fisheries Arbitration: the Secretary of
State who selected him was Mr. Secretary Evarts, who is known to some
of the Tribunal and known to me personally as a lawyer of distinction.

Mr. Evarts not only selected Mr. Dana, but speaking of his selection,

he congratulates the United States on having been able to secure a
Counsel of such distinguished eminence.
The passage I am now about to read is printed in the print handed

in to the Members of the Tribunal a few days ago. It is an intelligent

criticism upon the whole of this part of the law, shortly described as
the "hovering principle", if it can be designated by the uane of "prin-
ciple". I refer to the note to section 180: the not« being 108, and the
page 208 in the 8th edition. In section 179 he refers to the exclusive
territorial jurisdiction over the inclosed parts of the sea along the coast
called the King's Chambers: he proceeds:

It appears from Sir Leoline Jenkins that both in the reigns of James I and
Charles II the security of British commerce was provided for by express prohibitions
against the roving or hovering of foreign ships of war so near the neutral consts and
harbours of Great Britain as to disturb or threaten vessels homeward or outward
bound; and that captures by such foreign cruizers even of their enemy's vessels
would be restored by the Court of Admiralty, if made withiu the King's Chambers.
So also the British "Hovering Act", passed in 173B (9 Geo. II, cap. 35), assumes, for

certain revenue purposes, a jurisdiction of 4 leagues from the coasts, by prohibiting
foreign goods to be transhipped within that distance without payment of duties.

A similar provision is contained in the Revenue Laws of the United States; and
both these provisions have been declared by judicial authority in each country to be
consistent with the law and usage of nations.

His note upon that includes a criticism of Church v. Hnbhart, and
perhaps you will be good enough to allpw my learned friend Mr, Box to

read it.

The President.—Certainly.
Mr. M. H. Box.—
108. Municipal Seizures "beyond the Marine League or Cannon-shot.—The statement in

the text requires further consideration. It has been seen that the consent of nations
extends the territory of a State to a marine league or cannon-shot from the coast.

Acts done within this distance are within the sovereign territory. The war riirbt of
visit and search extends, over the whole sea. But it will not be found that

1178 any consent of nations can be shown in favour of extending what may be

strictly called territoriality, for any purpose whatever, beyond the marine
league or cannon-shot. Doubtless States have made laws, for revenue jmrposes,

tppchin^ act9 ^one beyond territorial waters; bat it wl|l not be found tl^at, in latef
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times, the right to make seizures beyond such waters has been insisted upon against

the reiuonstrance of foreign States, or that a clear and uneqnivocal judicial precedent
now stands sustaining such seizures, when the question of jurisdiction has been
presented. The Revenue Laws of the United States, for instance, provide that if a
vessel bound to a port in the United States shall, except for necessity, unload cargo
within 4 leagues of the coast, and before coming to the proper port for entry and
unloading, and receiving permission to do so, the cargo ft-rfeit, and the master incurs

a penalty (Act of the 2nd March, 1797, § 27); but the Statute does not authorize a
seizure of a foreign vessel, when beyond the territorial jurisdiction. The Statute
may well be construed to mean only that of a foreign vessel, coming to an American
port, and there seized for a violation of Revenue Regulations committed out of the
jurisdiction of the United States, may be contiscated; but that, to copiplete the
forfeiture, it is essential that the vessel shall be bound to, and shall come within, the
territory of the United States, after the prohibited act. The act done beyond the
jurisdiction is assumed to be part of an attempt to violate the Revenue Laws within
the jurisdiction. Under the previous sectious of that Act, it is made the duty of
revenue otlicers to board all vessels, for the purpose of examining their papers, within
4 leagues of the coast. If foreign vessels have been boarded and seized on the high
sea, and have been adjudged guilty, and their Governments have not objected, it is

probably either because they were not appealed to, or have acquiesced in the par-
ticular instance, from motives of comit}^
The cases cited in the authors's note do not necessarily and strictly sustain the

position taken in the text. In the "Louis" (Dodson, ii, 24.5) the arrest was held
unJTistified, because made in time of peace for a violation of municipal law beyond
territorial waters. The words of Sir William Scott, on pp. 245 and 246, with reference
to the Hovering Acts, are only illustrative of the admitted rule, that neighbouring
waters are territorial ; and he does not say, even as an obiter dictum, that the terri-

torj- for revenue purposes extends beyond that claimed for other purposes. On the
contrary, he says that an inquiry for tiscal or defensive purposes near the coust, but
beyond the marine lengne, as under the Hovering Laws of Great Britain and the
United States, "has nothing in common with the right of visitation and search upon
the unappropriated parts of the ocean"; and adds, "a recent Swedish claim of
examination on the high seas, though confined to foreign ships bound to Swedish-
ports, and accompanied, in a manner not very consistent or intelligible, with a dis-

claimer of all rights of visitation, was resisted by the British Government, and was
finally withdrawn". Church v. Hubbard (Cranch, ii, 187), was an action on a policy
of insurance, in which there was an exception of risks of illicit trade with the
Portuguese. The voyage was for such an illicit trade, and the vessel, in pursuance
of that purpose, came to anchor within about 4 leagues of the Portuguese coast;
and the master went on shore on business, where he was arrested, and the vessel was
afterwards seized at her anchorage and condemned. The owner sought to recover
for the condemnation. The Court held that it was not necessary for the defendants
to prove an illicit trade beguu, but only that the risks excluded were incurred by
the prosecution of such a voyage. It is true that Chief Justice Marshall admitted
the right of a nation to secure itself against intended violations of its laws by^
seizures made within reasonable limits, :is to which, he said nations must exercise
comity and concession, and the exact extent of which was not settled; and in the
case before the Court, the 4 leagues were not treated as rendering the seizure illegal.
This remark must now be treated as an unwarranted admission. The result of the
decision is, that the Court did not undertake to pronounce judicially in a suit on a
private contract; that a seizure of an American vessel, made at 4 leagues, by a
foreign Power, was void and a mere trespass. In the subsequent case of Rose* r.

Himeley (Cranch, iv, 241), where a vessel was seized 10 leagues from the French
coast, and taken to a Spanish port, and condemned in a French Tribunal under

municipal and not belligerent law, the Court held that any seizures for
1179 naunicipal purposes beyond the territory of the Sovereign are invalid; assum-

Jngi perhaps, that 10 leagues must be beyond the territorial limits for all

purposes.
In Hudson r. Guestier (Cranch, iv, 293) where it was agreed that the seizure was

municipal, and was made within a league of the French coast, the majority of the
Court held that the jurisdiction to make a decree of forfeiture was not lost by the
fact that the vessel was never taken into a French port, if possession of her was
retained, though in a foreign port.
The judgment being set aside and a new trial ordered, the case came up again, and

is roi)orted in Cranch, vi, 359. At the new trial the place of seizure was disputed,
and the .Judge instructe*! the jury that a municipal seizure made within 6 leagues
of the French coast was valid, and gave a good title to the defendant. The jury
found a general verdict for the defendant, and exceptions were taken to the instruc-
tions. The Supreme Court sustained the verdict, not, however, upon the ground that

^
a municipal seizure made at G leagues from the coast was valid, but on the ground 9
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that the French decree of con<leinimtion must be conHidered as settling the facts
involved; and if a seizure within a less distance from shore was necesflury to juris-
diction, the decree may have determined the fact accordiuKly ; and the verdict in
the Circuit Court did not disclose the opinion of the jury on that point. The Judges
differed in stating the principle of this case and of lioae v. Hiviely; and the report
leaves the difference somewhat obscure.
This subject was discussed incidentally in the case of the " Cagliari," which was

a seizure on the high seas, not for violation of Revenue Laws, but on a claim some-
what mixed of ])iracy and war. In the opinion given bj' Dr. Twiss to the Sardinian
Government in that case, the learned writer refers to what has sometimes been
treated as an exceptional right of search and seizure, for revenue purposes, beyond
the marine league; and says that no such exce])tion can be sustained as a right. He
adds: ''In ordinary cases, indeed, where a merchant-ship has been seized on the high
seas, the sovereign w hose flag has been violated waives his privilege, considering the
offending ship to have acted with mala fides towards the other State, with which he
is in amity, and to have consequently forfeited any just claim to his protection." He
considers the Revenue Regulations of many States, authorizing visit and seizure
beyond their watt^rs, to bo enforceable at the peril of such States, and to rest on
the express or tacit permission of the States whose vessels may be seized.

It may be said that the principle is settled that municipal seizures cannot be made
for any purpose beyond territorial waters. It is also settled that the limit of these
waters is, in the absence of Treaty, the marine league or the cannon-shot.

It cannot now be successfully maintained either that municipal visits and search
maybe made beyond the territorial waters for special purposes, or that there are
different bounds of that territory for different objects. But as the line of territorial

waters, if not fixed, is dependent on the unsettled range of artillery tire, and if fixed,

must be by an arbitrary measure, the Courts, in the earlier cases, were not strict as
to standards of distance where no foreign Powers intervened in the causes.
In later times, it is safe to infer that judicial, as well as i)olitical Tribunals will

insist on one line of marine territorial jurisd iction for the exercise of force on foreign
vessels, in time of peace, for all purposes alike.

Sir Charles Eussell.—This, Mr. President, seems to us, as we sub-
mit, a very iutelligible aud very accurate criticism of the cases that are
there referred to.

For the i)urpose of this argument I have not felt called upon to enter
upon any very precise or critical examination of many points which may
be said to be in a certain degree indeterminate even at the present
moment. I mean, whether it can be said that the territorial waters are
absolutely fixed at three miles: whether the law as to embayed waters

and headlands, and various things of that kind, is perfectly clear.

1180 These are matters as to which, unquestionably, even up to the
present day, writers widely differ; but upon the question of the

extent to which, territorially considered, a municipal law can operate, I

cannot think that there can be any ground for difterence of opinion:
namely, that the statement which is attributed to that learned Judge

—

directed to the validity of a municipal seizure, that is a seizure under
a municipal law outside three leagues from the coast—is, at least, a
matter that is far from being clear.

It is very difficult to see liow, if once you recognize the fact that a
Statute can only operate co-terminously with the territory of the State,

you can say that the municipal Statute, as of right, can operate outside
by any process of law. And without expressing (for it is not my func-

tion to do it) any opinion or view upon the matter, at all events I may
go so far as to say, that it is at least doubtful whether the true justi-

fication for acts done even under the so-called Hovering Acts outside
the territorial limits does not rest upon the implied assent of other

countries who will not interfere to protect their own nationals if they
believe that those nationals have, in bad faith, been endeavouring to

violate the laws of a friendly Power,—the State in question regarding
those laws as just, reasonable and necessary.
Lord Hannen.—And you may add " and having similar laws of theii

own".
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Sir Charles Eussell.—Yes; and having similar laws of their own.

Mr. Justice Harlan.—Do you think the Courts of those countries,

which passed those laws, can in administering them proceed as a matter

of law upon that ground!
Sir Charles Russell.—I should hardly like to answer that ques-

tion, without consideration, unless you can refer me to some case where
the question has been raised in litigation. I know no case where the

Power, the ship of whose national has been seized, has interposed to

raise the question of jurisdiction.

I do not wish to sfiy anything with which my judgment does not go,

though, of course, I submit it not as matter of opinion but of argument;
but I think, as a matter of law, as a matter of strict right, it would be
exceedingly difficult to justify a seizure under a municipal Statute out-

side the limits of territory. This I can say; while I am not giving up
any right which properly belongs to the Power I represent, as far as I

know (and I have had means of enquiring into this matter), there is no
case, within a reasonable period of time from the i)resent, in which any
seizure has been effected under the Hovering Acts by Great Britain

which has been in any way challenged or brought into question: and
no seizure at all in recent years that I am able to trace, outside the terri-

torial limits. Whether the actual authority is greater does not matter;
I only state the fact that in recent time there has been no exercise of it.

But see how far away we are from the subject that is before us. This
is to be said in defence of the principle of the Hovering Acts, that they

are directed against an offence against the Revenue Laws of a
1181 country to be completed on the territory of that country ; in other

words, it is an offence which can be only consummated by coming
within the territorial jurisdiction of the particular country.

Senator Morgan.—That is not the case in regard to the Island of

Saint Helena. There the "Hovering Act" was for the protection of a
political right, not the Revenue.

Sir Charles Russell.—I quite agree. If you ask me Senator (if

I may respectfully put it so) if I will undertake to defend, upon strict

legal principles, every act the Executive of the United States has done,
or the Executive of Great Britain has done, or the Executive of any
other great country has done, I decline the task. It is true that my
learned friend, Mr. Carter, was not appalled by it. He went the length of
defending various things done by various Powers, and satisfied himself
he could bring them all within a proper justification of ascertained legal
principles.

Mr. Carter.—Well, it was not quite so broad as that.
Sir Charles Russell.—I thought so, and I hoped that my learned

friend was right in that. I confess 1 would not like to have that obli-

gation imposed upon me.
The great point which we are here contending for, and which is the

real point between us, is this; whether, in time of peace there is any
justification upon the ground that the ship of one nation has got hold
of a piece of property of another nation,—the right in time of peace,
and outside the territorial limits upon the high seas,—for the claim to

search that vessel, seize that vessel, bring it into a Prize Court, which
is in fact a war tribunal, and there condemn itt

That is the question we are considering; and all these questions of
the Hovering Act assist us very little indeed in that direction.

Senator Morgan.—That is a belligerent act tha-t relates to a past
transaction.
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Sir Charles Eussell.—It is a belligerent act, whether it relates

to a past or present transaction.

Senator Morgan.—The right claimed by the United States, is in

the nature of self-defence, and relates to the prevention of a trespass
immediately threatened or being consummated.

Sir Charles Russell.—Yes; but the Senator must be good enough
to bear in mind those are not the facts.

The facts are the seizure of some of the vessels when the sealing
was past and gone, and when they had the seal-skins on board.
Senator Morgan.—I was speaking of principles of international

law, and not trying to make an application of them.
Sir Charles Russell.—Very well ; but I think you will find, Sir,

that even that narrow application will not do.

I now refer to those printed authorities, and if you will be good
enough to take the print that has been given to you I will refer first to

the case of the ''Louis". This was decided by Lord Stowell in 1817,
and the facts that gave rise to it were these. A French ship

1182 engaged in the slave trade was condemned, and it came before
Lord Stowell upon the question whether or not it could be justi-

fied. He says

:

Upon the first question, whether the right of search exists in time of peace, I have to
observe that two principles of public law are generally recognized as fundamental.
One is the perfect equality and entire independence of all distinct States. Relative
magnitude creates no distinction of right; relative imbecility, whether permanent
or casual, gives no additional right to the more powerful neighbour; and any advan-
tage seized upon that ground is mere usurpation. This is the great foundation of
public law, which it mainly concerns the peace of mankind, both in their politic

and private capacities, to preserve inviolate. The second is, that all nations being
equal, all have an equal right to the uninterrupted use of the unappropriated parts
of the ocean for their navigation. In places where no local authority exists, where
the subjects of all States meet upon a footing of entire equality and independence,
no one State, or any of its subjects, has a right to assume or exercise authority over
the subjects of another. I can find no authority that gives the right of interruption
to the navigation of States in amity upon the high seas, excepting that which the
rights of war give to both belligerents against neutrals. This right, incommodious
as its exercise may occasionally be to those who are stibjected to it, has been fully
established in the legal practice of nations, having for its foundation the necessities
of self-defence, in preventing the enemy from being supplied with the instruments
of war, and from having his means of annoyance augmented by the advantages of
maritime commerce ; against the property of his enemy each belligerent has the
extreme rights of war. Against that of neutrals—the friends of both—each has the
right of visitation and search, and of pursuing an inquiry whether they are employed
in the sprvice of his enemy, theri^ht being sulyect, in almost all cases of an inquiry
wrongfully pursued, to a compensation in costs and damages.
With professed pirates there is no state of peace. They are the enemies of every

country, and at all times, and therefore are universally subject to the extreme
rights of war.

Then I pass over a passage.

Another exploded practice was that of Princes granting private letters of marque
against the subjects of Powers in amity, by whom they had been injured, without
being able to obtain redress from the Sovereign or Tribunals of that country. But
at present, under the law, as now generally understood and practised, no nation can
exercise a right of visitation and search nyton the common and unappropriated parts
of the sea, save only on the belligerent claim.

Senator Morgan.—I agree to that.

Sir Charles Russell.—If you please. I will come to that later.

If it be asked why the right of search does not exist in time of peace as well as

in war, the answer is prompt: that it has not the same foundation on which alone

it is tolerated in war—the necessities of self-defence. They introduced it in war,

B s, PT xni 25
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and practice has established it. No such necessities have introdaced it in time of

peace, and no such practice has established it. . .

Piracy being excluded, the Court has to look for some new and peculiar ground;

but, in the first place, a new and very extensive ground is oflfered to it by the sug-

gestion, which has been strongly pressed, that this trade

—

That is the slave trade:

if not the crime of piracy, is nevertheless crime, and that every nation, and, indeed,

every individual, has not only a right, but a duty, to prevent in every place the

commission of crime. It is a sphere of duty sufficiently large that is thus opened
out to communities and to their members. But to establish the consequence

1183 required, it is first necessary to establish that the right to interpose by force

to prevent the commission of crime commences not upon the commencement
of the overt act, nor upon the evident approach towards it, but on the bare surmise
grounded on the mere possibility ; for unless it goes that length it will not support
the right of forcible inquiry and search.

He then proceeds to consider that matter, and at the bottom of the

page he continues.

It (the Court) must look to the legal standard of morality ; and upon a question
of this nature, that standard must be found in the law of nations as fixed and evi-

denced by general and ancient and admitted practice, by Treaties, and by the gen-
eral tenour of the Laws and Ordinances, and the formal transactions of civilized

States.

The next case was decided in 1824 by Chief Justice Marshall, and
was also a slave case. He refers to the " Le Louis " and he goes on in

the third paragraph :

In the very full and elaborate opinion given on this case. Sir William Scott, in

explicit terms, lays down the broad principle that the right of search is confined to

a state of war. It is a right strictly belligerent in its character, which can never
be exercised by a nation at peace, except against professed pirates, who are the
enemies of the human race. The act of trading in slaves, however detestable, was
not, he said, " the act of freebooters, enemies of the human race, renouncing every
country, and ravaging every country, in its coasts and vessels indiscriminately". It

was not piracy.
The right of visitation and search being strictly a belligerent right, and the Slave

Trade being neither piratical nor contrary to the law of nations, the principle is

asserted, and maintained with great strength of reasoning, that it cannot be exer-
cised on the vessels of a foreign Power, unless permitted by Treaty.

The next case of the "Apollon " I pass over. It has been already
referred to in the discussion we had in relation to one of the illustra-

tions given by Mr. Phelps.
The next is the judgment of Mr. Justice Story in " The Marianna

Flora". He says:

It is necessary to ascertain what are the right? and duties of armed and other
ships navigating the ocean in time of peace. It io admitted that the right of visita^

tion and search does not, under such circumstances, belong to the public ships of
any nation. This right is strictly a belligerent right, allowed by the general con-
sent of nations in time of war, and limiltd to those occasions. It is true that it has
been held in the Courts of this country that American ships offending against our
laws, and foreign ships in like manner offending within our jurisdiction, may after-

wards be pursued and seized upon the ocean, and rightfully brought into our ports
for adjudication. This, however, has never been supposed to draw after it any
right of visitation or search. The party, in such case, seizes at his peril. If he estab-
lishes the forfeiture, he is justified. If he fails, he must make full compensation in

damages.
Upon the ocean, then, in time of peace, all possess an entire equality. It is the

common highway of all; appropriated to the use of all; and no one can vindicate to

himself a superior or exclusive prerogative there. Every ship sails there with the
unquestionable right of pursuing her own lawful business without interruption;
but whatever may be that business, she is bound to pursue it in such a manner as

not to violate the rights of others. The general maxim in such cases is, "»io utere

tuo, ut non alienum ladas."
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1184 The case of "La Jeune Eugenie" is in the same category, and
I do not think I ought to trouble the Tribunal with reading it.

I pass on to the case of Buron v. Denman which was decided in 1818.

The law on the subject of slaves has been settled

—

(says Baron Parke in summing up.)

by the case of " Le Louis," which has been referred to. That case was decided in
the year 1817, by Sir William Scott, who'went fully iuto the question of the legality

of the Slave Trade, and laid down certain positious which have siuce been acquiesced
in both in this couutry and abroad. Those positious are, first, that dealers iu slaves
are not pirates by the law of nations, and can only be made so by and according to
the terms of a Treaty with the country to which they belong prohibiting the Slave
Trade; secondly, that trading iu slaves is not a crime by the law of nations; thirdly,

that the right of stopping and searching ships in time of peace is not a right which
can belong to any nation except by contract with the natiou to which such ships
belong; and, fourthly, that if there be a law in a particular country prohibiting
the Slave Trade, it is not open to every one to punish the offender against that law,
but proceedings must be taken in the Tribunals of his own country.

I have already read the Parliamentary discussion on the right of
search, and I do not trouble you with it again. I have also read the
passage from Dana's Wheaton.

In conclusion I read a passage from Phillimore dealing with this

question of self-preservation. He says:

The right of self-preservation by that defence which prevents, as well as that
which repels, attack is the next international right which presents itself for discus-
sion, and which, it will be seen, may under certain circumstances, and to a certain
extent modify the right of territorial inviolability.

The right of self-preservation is the first law of nations, as it is of individnals.
A society which is not in a condition to repel aggression from without is wanting in
its principal duty to the members of which it is composed, and to the chief end of
its institution.

All means which do not affect the independence of other nations are lawful for
this end. No nation has a right to prescribe to another what these means shall be,
or to require any account of her conduct in this respect.

The means by which a nation usually provides for her safety are:
1. By alliances with other States;
2. By maintaining a military and naval force; and
3. By erecting fortifications and takiug measures of the like kind within her own

dominions.

I do not think there is any more that I need read, except on the top
of the next page, paragraph COIV.

We have hitherto considered what measures a nation is entitled to take for the
preservation of her safety within her own dominions. It may happen that the same
right may warrant her in extending precautionary measures without these limits and
even in transgressing the borders of her neighbour's territory. For international
law considers the right of self-preservation as prior and paramount to that of terri-

torial inviolability, and, where they conflict, justifies the maintenance of the former
at the expense of the latter right.

He then proceeds to consider the cases which have already
1185 been incidentally referred to : the case of ship •' Carolne ", which

was sent adrift in the river between lake Erie and lake OutArio.
It is not necessary for me to refer to that again.
Jfow there is one other set of authorities to which I should like to

refer, and they are important because they show the position assumed
by the United States upon this question, and continuously assumed by
the United States as shown in the authoritative utterances of the

executive head of the Government. I have a series of these utterances
arranged in chronological order from the year 1843 down as late as
1880 or later.

Senator Morgan.—Do you mean the Secretary of State!
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Sir Charles Russell.—In some cases the President, and in other

cases the Secretary of State.

I will give the references in each case. The first is a Message from
President Tyler in 1843, communicating to the House of Eepresenta-
tives correspondence as to the construction of the Ashburton Treaty of

1842, for, among other things, the final suppression of the African slave

trade. Great Britain asserted that it authorized a mutual right of

search. The United States opposed this view successfully.

This is the way the President, who foimulates his message after the
best legal and constitutional advice he could obtain, deals with this:

The attempt to justify such a pretension [that is, to subject the trade of the world
to a system of maritime police adopted at will by a naval Power, in any places or in

any articles which such Power mij^ht see fit to prohibit to its own subjects or citi-

zens] from the riyht to visit and detain ships upon reasonable suspicion of piracy
would deservedly be exposed to universal condemnation, since it would be an attempt
to convert an established rule of maritime law, incorporated as a principle into the
international code by the consent of all nations, into a rule and principle adopted
by a single nation, and enforced only by its assumed authority. To seize and detain
a ship upon suspicion of piracy, with probable cause and good faith, affords no just
ground either for complaint on the part of the nation whose ilag she bears, or claim
of indemnity on the part of tlie owner. The universal law sanctions, and the com-
mon good requires the existence of such a rule. The right, under such circumstances,
not only to visit and detain, but to search a ship, is a perfect right, and involves
neither responsibility nor indemnity.
But with this single exception, no nation has, in time of pea(!e, any authority to

detain the ships of another upon the high seas, on any pretext whatever, beyond
the limits of her territorial jurisdiction.

Then in 1855 Mr. Marcy, the then Secretary of State, protesting
against certain orders of the British and French Governments to naval
commanders to prevent by force, if necessary, the landing of adventur-
ers, from any nation, on the Island of Cuba, with hostile intent, says:

The right of visitation and search is a belligerent right, and no nation which is

not engaged in hostilities can have any pretence to exercise it upon the open sea.
The established doctrine upon this subject is that the right of visitation and search

of vessels, armed or unarmed, navigating the high seas in time of peace does not
belong to the public ships of any nation.

Senator Morgan.—As against the ships of any other nation.
1186 Sir Charles Russell.—Certainly.

Senator Morgan.—Not its own.
Sir Charles Russell.—No, certainly not his own. We are talking

of public ships asserting the right of visitation against ships of another
nation in time of peace.

This right is strictly a belligerent right, allowed by the general consent of nations
in time of war, and limited to those occasions.
The undersigned avails himself of the authority and language of a distinguished

writer on international law:—We again repeat that it is impossible to show a single
passage of any institutional writer on public law, or the judgment of any court by
which that law is administered, either in Europe or America, which will justify the
exercise of such a right on the high seas in time of peace independent of special
compact.
The right of seizure for a breach of the revenue laws, or laws of trade and navi-

gation of a particular country, is quite different.
The utmost length to which the exercise of this right on the high seas has ever

been carried in respect to the vessels of another nation has been to justify seizing
them within the territorial jurisdiction of the state against whose laws they offend,
and pursuing them in case of llight beyond that limit, arresting them on the ocean,
and bringing them in lor adjudication. This, however, suggests the Supreme Court
of the United States, in tlie case before quoted, of the Marianna Flora, has never
been supposed to draw after it any right of visitation or search. The party in such
ciise, seizes at his peril. If he establishes the forfeiture he is justified.

Mr. Justice Harlan.—Sir Charles, suppose the case of a vessel
fitted out on the European side of the Atlantic Ocean, and loaded with
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poods for the express purpose of smuggling them into the United
States in viohition of its Revenue Laws; would the language of Mt.
Marcy go to the extent that the United States could only seize that
vessel after it got within its territorial waters?

Sir Charles Russell.—Certainly, the language would; but the case
that you put is undoubtedly one of the most diflBcult cases that one has
to consider,—the most difBcult. You have a vessel as to which you
have information such as you suggest, that she is coming to your
coasts for the express purpose of violating your laws, but is outside
your three mile limit. Are you to allow her to take the chance of dark-
ness on a coast imperfectly guarded and to run ashore her cargo in

boats in violation of your Revenue Laws? That is a question I have
had to consider, and it is one of enormous difficulty. If I may express
an opinion to which no value is to be attached, it would be probable in

such a case, if the Executive Authority had clear and decisive infor-

mation of the character that you mention, she would probably do some-
thing before the vessel got within the three-mile limit, if it was proved
to be necessary, relying upon the non-interference of the State to which
that fraudulent vessel belonged not to make any complaint or raise any
question whether the strict territorial limits had been exceeded.

i\Ir. Justice Harlan.—Could a Court of the United States, sitting

in judgment on that act, proceed on that ground?
Sir Charles Russell.—I am a little puzzled as to that point,

1187 because of some of the assertions made by the Supreme Court
Judges in the case of re ISayward. Undoubtedly there are some

expressions in those judgments, as there were in the judgment of the
Court below, which would seem to suggest a doubt whether, if the
Executive assert that they do an act under and with the authority
of a particular Statute, the Court will go beyond that assertion of
executive authority. As, for instance, suppose the executive authority
were to assert there was extra territorial jurisdiction, or to say it was
territory for the purpose of this executive act,—it seems to me doubt-
ful, from some of the expressions I read, whether the Judges of the
United States Courtwould consider themselves justified in going beyond
the executive act to see if it was justified. Subject to that, if it came
up in an English Court, I think it would be

—

Mr. Justice Harlan.—Troublesome ?

Sir Charles Russell.—Yes, troublesome; quite so.

The President.—In the case alluded to, if I understand it right, no
Statute was invoked. They merely spoke of the action of the Executive
without saying it was founded on a Statute. They said it was an action

of the Executive, and it was out of their power to control it. That is

what we call a separation of powers, and that is a little different from
invoking a Statute.

Sir Charles Russell.—Quite so; and they also did another thing;
they said, this Act of Congress treats this as territory, and the Execu-
tive have invoked this Statute and put it in force as embracing and
including and applying to territory, and we cannot go beyond that.

Mr. Justice Harlan.—The President having interpreted the Statute
by his act?

Sir Charles Russell.—Yes.
Now, I have very little more to read; and as I shall not occupy the

Tribunal very long to-morrow, perhaps I may be allowed to finish these

citations before the Court rises. I want to show the continuity and
consistency of these opinions. Mr. Cass, the Secretary of State, writes

to Mr. Dallas on February the 23rd, 1859, apropos of a discussion as to
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the right of visit not exisiting in time, of peace, even in the case of a
slaver.

The forcible visitation of vessels upon the ocean is prohibited by the law of nations,

in time of peace, and this exemption from foreign jurisdiction is now recognised by
Great Britain, and, it is believed, by all other commercial Powers, even if the exer-

cise of a right of visit were essential to the suppression of the slave trade. Whether
such a right should be conceded by one nation to its co-states of the world is a ques-
tion for its own consideration, involving very serious consequences, but which is

little likely to encounter any prejudiced feelings in favour of the slave trade in its

solution, nor to be influenced by them.

Then President Grant, in the case of the "Yirginins",—a ship flying

the United States flag, seized on the high seas near Cuba, and the crewin
a very high-handed way, shot—says in his Fifth Annual Message in 1873.

It is a well-established principle, asserted by the United States from the
1188 beginning of their national independence, recognised by Great Britain and

other maritime Powers, and stated by the Senate in a resolution passed unani-
mously on 16th June, 1858, that American vessels on the high seas in time of peace,
bearing the American flag, remain under the jurisdiction of the country to which
they belong; and therefore any visitation, molestation, or detention of such vessels

by force, or by the exhibition of force, on the part of a foreign Power, is in deroga-
tion of the sovereignty of the United States.

Finally, Mr. Evarts, to whom I have already alluded, a lawyer of great
eminence, in reference to the seizure of United States ships by Span-
ish gunboats in non-territorial waters near Cuba,—I think there was a
protest also on the part of Great Britain in reference to this matter; it

was in relation to an assertion on the part of the Spanish Authorities
extending 6 miles from the territory,—writes this :

It needs no argument to show that the exercise of any such asserted right [visita-

tion and search] upon commercial vessels, on the high seas, in time of peace, is

inconsistent with the maintenance of even the most ordinary semblance of friendly
relations between the nation which thus conducts itself and that whose merchant
vessels are exposed to systematic detention and search by armed force.

Tliis Government never has recognized, and never will recognize, any pretence or
exercise of sovereignty on the part of Spain beyond the belt of a league from the
Cuban coast over the commerce of this country in time of peace. This rule of the
law of nations we consider too firmly established to be drawn into debate, and any
dominion over the sea outside of this limit will be resisted with the same firmness
as if such dominion were asserted in mid-ocean.

But the distinction between dominion over the sea, carrying a right of visit and
search of all vessels found within such dominion, and fiscal or revenue regulations
of commerce, vessels, and cargoes engaged in trade as allowed with our ports to a
reasonable range of approach to such ports, needs only to be pointed out to be fully
appreciated.
Every nation has full jurisdiction of commerce with itself, until by treaty stipula-

tions it has parted with some portions of this full control.
In this jurisdiction is easily included a requirement that vessels seeking our ports,

in trade, shall be subject to such visitation and inspection as the exigencies of our
trade may demand, in the judgment of this Government, for the protection of the
revenues and the adequate administration of the customs service.
This is not dominion over the sea where these vessels are visited, but dominion

over this commerce with us, its vehicles and cargoes, even while at sea. It carries

no assertion of dominion, territorial and in invitum, but over voluntary trado in

progress and by its own election, submissive to our regulations of it, even in its

approaches to our coasts and while still outside our territorial dominion.

That is rather an ingenious suggestion in defence of the revenue
jurisdiction upon another ground, namely that although the ship has
not come into your actual territory, yet she is submitting to your regu-

lations, even in her aj)proach to the coast and while still out of terri-

torial jurisdiction. I do not stop to defend it. I cite the passage for a
different purpose.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 391

Now I am quite content to stop here, though there is another matter
I have to call attention to, namely, what is the true character of this

doctrine of self-defence or self-preservation. I shall dwell for a few
minutes upon it, in order to refer to one writer of authority, and

1189 of acknowledged eminence. I mean Mr. Hall in his book ui)on
International Law.

The President.—Will you please yourself about that. Sir Charles.

Sir Charles Russell.—Then with your permission. Sir, I will take
it to-morrow, and I will take it very shortly.

[The Tribunal then adjourned till to-morrow at 11.30.]



THIRTIETH DAY, MAY si^t, 1893.

Sir Ohatjles Kussell.—Mr. President, T wish to begin by correct-

ing an error into which I seem to have fallen a few days ago. At page
762 of the Print I find that I uttered an economic heresy. I was deal-

ing with the question of the economic effect of the tax imposed by the

United States, upon each sealskin brought into its territory, and 1

think I did misconceive the economic effect of that imposition. My
error, which I now wish to acknowledge, was kindly pointed out to me
at the time by certain questions addressed to me by you, Mr. President,

by Mr. Justice Harlan, and by Senator Morgan.
Another matter I also wish to set right is this. You will recollect,

Mr. President, that I was referring to the fact of the length of time and
the extent of territory over which the Hudson's Bay Company had for

many years carried on the business of collecting the skins of fur-bearing

animals of all kinds including fur-seals, principally through the agency
of the native population. In that correction, I stated, more widely
tlian the facts justified me, the extent of Alaskan territory which the
Hudson's Bay Company in point of fact leased from the Russian
Company.

I have now ascertained what the precise facts are; and it amounts to

this, that the lease which the Hudson's Bay Company had was of that
part of the Alaskan territory which we have been calling, for brevity's

sake, the lisiere, or margin of coast south of the Aleutian Cbain. The
facts are that, in 1839, the first lease was granted for a payment in kind,
consisting of, among other things, 2,000 otter skins, and certain sup-
plies of food, and other commodities. That was a lease for 10 years.
It was renewed from time to time; in 1849, in 1853, and finally contin-
ued, under one or other agreement with the Coinmercial Company, down
to the time of the cession of Alaska by Kussia to the United States in

] 867. Now, with these two corrections, I pass on to the conclusion of
my Argument.

Mr. Phelps.—I beg your pardon, I did not understand the first one
that you desired to correct.

Sir Charles Russell.—It is unimportant in the consideration of the
general question. I only wanted to set myself right with the Tribunal.
It was the suggestion that the imposition by the United States of the
tax now amounting to some 42 shillings per skin, affected economically
the price in the market. That was the point.
Now I pass on to the conclusion of this very long discussion. I said

yesterday that upon this subject of the rights of self defence or
1191 self-preservation, as they are indifferently called, I desired to

refer to one modern authority who is in complete agreement with
every textwriter whom I have had the opportunity of consulting. There
are none so far as I have been able to discover that differ from him.

I have examined among others Kent, Martens, Manning, Heffter,

Wheaton and Twiss, and I find no discrepancy of opinion upon the
subject to which I am now addressing myself, namely, what are the

302
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rights of defence, aud of preservation, properly so called. The chap-
ter which I desire to refer to particularly is in a book treated, aud

^

deservedly treated, as a book of authority in our English Courts, a book
as to which I have to make my own acknowledgments of its i)ractioal

utility in the actual business of my profession ; I mean the Treatise of Mr.
Hall. Upon consideration, Mr. President, and regarding the very seri-

ous demands that I have made upon the patience of this Tribunal, I

have not thought it right to trouble you at this stage with any lengthened
citation from it. I will, however, attempt briefly to summarize what is

the principle, and the limitation of the principle, which he lays down in

this connection. He deals with these right of self-defence and self-

preservation on the same principle precisely, as Mr. Webster did in

that despatch in relation to the " Caroline," which I have more than
once referred to, that is to say, as rights which spring into existence in

cases of grave and serious emergency, the occasion only covering what
is essentially necessary for immediate protection. It applies to cases
only where.there is no opportunity of remonstrance to the other nation
against whom those acts are directed ; that these acts may generally be
treated by the nation against whose nationals those acts are directed
as a casus belli; that they are not rights in the legal sense of the term,
but are in the nature of belligerent or quasi belligerent rights; and
lastly that they are to be resorted to only if other means, diplomatic
representations and the like, have failed.

I will only read one sentence in justification of that last which is an
important point. He says :

As in other cases the danger must be serions and imminent, and prevention, through
the agency of the State whose rights are disregarded, must be impossible.

One observation I should like to make which I had intended yester-

day to make in connection with the case of Church v. Hubbard with
which I dealt at length, and as to which I also cited the comment
aud criticism of Mr. l3ana in his edition of " Wheaton's International
Law". My learned friend, Mr. Carter, referred to an obiter dictum of
Chief Justice Cockburn in the celebrated case of the Queen v. Keyn,
as though it added force or authority to the expression of opinion of
Chief Justice Marshall. The Chief Justice Cockburn was not con-
cerned in considering the question of the limitation of rights inter-

nationally considered at all. He was concerned with the question
1192 which I eiideavonred to explain yesterday whether, according to

the law of England, although the three mile zone was inter-

nationally regarded as part of the territory of the country, it could be
so regarded as to bring it within the area of the criminal jurisdiction

of the country without express legislation ; and it was therefore merely
incidental to the consideration of that question that he refers to the
authority of, among others. Chief Justice Marshall, an authority which
I do not dispute. The learned Judge's dictum was addressed to the
case of an invasion of the revenue law; and although the seizure in

that case was at a greater distance than, I think, has ever been recog-

nized as within proper limits by any other Judge, yet it is to be
observed that Chief Justice Marshall was not considering the question

as between a nation asserting the right and a nation resisting the right,

but was merely called upon to determine in that particular case wlietlier

the risk of the seizure which, in fact, took i)lace, was or was not a risk

contemplated by the paities within the meaning of a particular con-

tract of insurance.
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Now I think I have come to the eud of the citation of authorities,

and I wish to put the points finally as they come up for adjudication

by this Tribunal.
First, as to the seizures, I have argued the question whether or not

those seizures could be justified upon any principle recognized by inter-

national law and 1 have endeavoured to establish—I hope 1 have suc-

cessfully established—that they cannot be so defended. It is a fact to

which 1 have not previously called the attention of the Tribunal that
when in their Counter Case the United States are called upon to justify

those seizures, they justify them upon one ground, and upon one
ground only.

If you, Mr. President, will be good enough to turn to page 130 of

the Counter Case you will see what I mean. On the previous page 129,

they have admitted the seizures as to some vessels, and the orders of
expulsion from Behring Sea in prohibition of sealing as regards other
vessels, and in the next page they proceed to justify those seizures,

the marginal note being " Eeasons why seizures made".

The United States charge that each and all of the vessels when so seized were
engaged in the bunting of fur-seals in the waters of Behring Sea in violation of tbe
statutes of the United States, and that such seizures Avere made in accordance with
the laws of the United States enacted for the pi'otection of their property interest
in the fnr-seals which frequent Behring Sea and bleed only upon tbe Pribilof Islands,
which Islands are part of the territory of the Uilited States, and that the acts of
the crews if permitted would exterminate the Alaskan seal herd and there];»y destroy
an article of commerce valuable to all civilized nations.

You will see therefoie that in their Counter Case there is no sugges-
tion of that contention, which I may have to say a final word or two
about, that these provisions, although there is no justification for

them, as Mr. Carter admitted, as a statute, may yet be treated as
defensive regulations.

1193 That is an idea which is attributable to the ingenuity of my
learned friends and which appears developed for the first time

in the printed Argument, but does not appear in the Case, or, as I have
said, even in the Counter Case.
Now, Senator Morgan yesterday made a suggestion to the effect that

these were mere acts in defence of i^roperty ; but I would point out that
the acts complained of were of three kinds; first, as regards vessels
engaged in sealing, next as regards vessels that had been engaged in

sealing, and, lastly, as regards vessels equipped for the purpose of
being engaged in sealing.

And I have to point out that while, if the fur-seal is to be treated as
an article of property, there is, the right to defend it in the high sea, if

it is attacked,—while I concede that, what lies upon my learned friends
to show is that even if there is such property right, the consent of
rations has been given, and that international law has sanctioned, any
other than the ordinary right of defence of possession which belongs to
an individual owner of property; and if it be objected that, in the case
of the fur seal, the property is of so volatile a kind that that mere right
of defence of possession would be inadequate, I answer, first, that the
very circumstance of it being of so volatile a character goes some way to

show how impossible it is to conceive the idea of property in it. But,
in the next place, I have to say that the volatile character of the prop-
erty cannot alter the rights, internationally recognized, in regard to it;

any more than in the case of a great frontier or an extended coast
which needed to be defended by an adequate Police-force in order to

prevent a violation of its Bevenue Laws,—any more than in such a

case it would be admissible for the Power possessing that frontier, and
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desiring to save the expense of adequately guarding it, to resort to
extreme, or cruel, or violent measures in order to strike terror into
possible offenders, and prevent the invasion of that frontier line for

illicit purposes. It is a proposition which needs a justification that
authority does not give it;—that even if an item—because the principle
must go that length,—of the property of a nation, however unimportant
in value, is seized, it will justify that nation in seizing upon the high seas,

the ship in which this property is, and iu condemning that ship. Some
warrant in international law must be shown in support of so serious a
proposition.

I will put the case in this way, and I invite my friend Mr. Phelps'
attention to it when he comes to address you : it is conceded for the
purpose of justifying what are the international rights, and what are
the international sanctions attached to those rights, that the municipal
statute may be treated as if it did not exist—that it may be rubbed out
of the record. And now my friend will have the opportunity of telling

us to what form of libel he, as a lawyer (if that municipal statute did
not exist) could put his name, and which he would maintain in argu-
ment before Judges, which could justify the action which has taken

place in regard to these ships belonging to Great Britain.

1194 I have dwelt—I do not intend to recur to it—upon the fact
that from the first to the last the proceeding has been based upon

the municipal statute, for breach of the municipal statute, and for breach
of the municipal statute alone. I wish to say a word or two about the
point of whether it is possible, now, to turn this municipal statute (even
if there were international warrant for the sanction it contains), into a
selfpreservative regulation.

JS^ow, Mr. President, I submit that the contention that a Government,
proceeding upon a municipal statute, invoking the aid of its municipal
Judge to enforce that statute, charging the British subject libelled with
an offence against that statute and against that statute alone, should
now be heard to say that it can justify its proceedings as an offence
against international law, is a very startling proposition. But it is

still more startling that a Defendant who has been libelled—whose ship
has been confiscated and confiscated upon the ground that he had com-
mitted an offence against the municipal statute, is now to be told that
he is charged with, and his property confiscated upon the ground of, an
international offence of which he was never informed, and which he was
never called upon to answer. And, lastly, the proposition is still more
startling when you consider the attitude of a Government towards the
Judge of its own Court. It appeals to that Judge to put in force the
municipal statute; it asks his aid upon the ground that an offence has
been committed within the area to which that statute relates. The
judge proceeds upon that basis; he considers the question in that rela-

tion alone, and yet we are to be told that he was acting as an interna-

tional Judge—as Judge of a war Tribunal—although he did not know
it: that he was dealing with and proceeding upon the basis of great
principles of international law which closely touch the sovereignt}' of

nations and the peace of the world, although his judgment shows that

he had not in his remotest apprehension the consideration of the most
elementary principles of international law itself. No, Mr. President,

this matter rests, must rest, for its justification upon the grounds which
they have put forward and put forward with so much deliberation—the

giounds taken in the diplomatic correspondence, the grounds taken iu

their libel in Court, because the Tribunal will not forget the emphatic
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statement of counsel to wLich I have previously adverted, that after

stating; tlieir case fonuded upon the assumption of territory, basing

the assumption of that territory upon the derivative title from Bussia,

their argument and libel conclude with the emphatic words

:

Such is our uuderstanding of the law, such is the record; upon them the United
States are prepared to abide the judgment of the Court and the opinion of the civil-

ized world.

I have only in this connection one other concluding remark to make

—

it touches a subject to which I have previously frequently adverted.

It is to point out that no instance can be cited, which lam aware
1195 of, in which the provisions of a municipal statute intended to

oi)erate—avowedly intended to operate—as a statutory authority

and a statutory authority only, has ever been treated as a self defen-

sive, or as a selfpreservative, regulation. Indeed, when you come to

consider the principle to which I have just adverted—the principle of

sudden danger and emergency, leaving no opportunity for considera-

tion or device of means—you cannot iail to determine that the notion
of an elaborate and earefully prepared Code of punishments is incon-

sistent with the notion of what a jS^ation may do in its sudden emer-
gency : and it is, as Mr. Webster well put it, that very consideration

which lies at the basis of this whole doctrine of what a nation may
resort to in the case of sudden emergency.
Now, I have done with this, and I leave the subject; but I wish to

paint out that, except as regards what has taken place, namely the
seizures, this question is of no future practical importance for the
reason which I will make apparent in a moment. It is necessary to

consider it in relation to the question of the unwarrantable character
of the seizures; but, if this Court were to affirm a right in the United
States in relation to the fur-seals, I need not tell this Tribunal that the
question of what international rights of protection the United States
possess, would become practically immaterial, because Great Britain
would be bound, in good faith, to respect the affirmation of any right
which tliis Tribunal declared to exist, and to enjoin upon its nationals
the avoidance of any disturbance of that right. Theretbre, except
as regards the past seizures the question is one of relatively small
importance.

1 have thought it right to argue this question of what are the rights
of protection even on the assumption that there was a right to protect;
but, of course, I have but ill-succeeded in my task if I have not con-
veyed to this Tribunal that the main stress and burden of my argument
has been addressed to the denial of any such right in whatever form
that ri<:ht is suggested. In connection, therefore, with the seizures, I

have, with the assistance of my learned friends, framed the questions
of fact which we submit this Tribunal may properly he called upon to
answer in the manner which I am now about to take the liberty of
suggesting. They have been shown to my learned friend Mr. Phelps,
and although his opportunity of considering them was limited, and I

do not consider him debarred in any way from criticising them when
he has more time for deliberation, I think I am justified in saying that
so far as he luis read them they do not deal with anything except facts
which are not in dispute.
Mr. Phelps.—I ought to say, perhaps, in justice to Sir Charles, that

I made an observation that quite justifies what he has just said in

respect of these statements. On another perusal, I think that perhaps
one of these statements may be open to criticism, and therefore it is



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. 0. M. P. 397

only fair to state, now, the only point we shall make In respect of them.
We conceive

—

Sir Charles Eussell.—I think my friend had better reserve that.

I will read them and presently you can have an opportunity of stating
your view.

1196 Mr. Phelps.—Certainly, unless it is your convenience.
Sir Charles Russell.—Thank you, I do not think so. I

have said my friend is not in any way estopped from criticising: them,
butl think it will be found that they will not be open to any objection

as to raising any fact not in dispute. It is quite right that this Tri-

bunal should be relieved, as far as possible, from determining questions
of fact. For instance, it is suggested in the United States Case that
some of the ships were really owned by United States citizens, and
that therefore, as these men were offending against the laws of their

own country that they ought not to be compensated for the loss of
their ships.

That is, of course, a perfectly legitimate point to raise. We do not
think, in point of fact, it is well founded, and it happened that one of
these reputed owners was in Paris a few days ago—I believe is still

—

and we suggested to our friends whether it might not be a convenient
opportunity for getting his examination and cross-examination taken
uponthis question before a commissioner; but my friends—I make no
complaint of it—thought that was hardly a mode of precedure contem-
plated by the Treaty, so that any question of fact of that kind must
be left open to either party to prove or to dispute at the convenient time
when the subsequent question of liability and the measure of liability

are in question.
Lord Hannen.—Unless I am mistaken it is a question of fact that

neither of you call upon this Tribunal to decide?
Sir Charles Russell.—That is so.

The only facts we call upon the Tribunal to determine, are tL.ose

which I will not take the liberty to read.

The liritish Governaient having submitted to the Arbitrators certain questions of
fact as involved in the claims for damages set forth in the Schedule to the British
Case, pages 1 to 60 inclusive, ask for the following findings thereon, namely:

1. That the several searches and seizures, whether of ships or goods, and the
several arrests of masters and crews, respectively mentioned in the said Schedule,
were made by the authority of the United States Government.

2. That they were made in non-territorial waters.
3. That the several searches, seizures, condemnations and confiscations whether

of ships or goods, and the several arrests fines and imprisonments, were for alleged
breaclies of municipal laws of the United States, which alleged breaches were wholly
committed on the high seas outside the territorial waters of the United States.

The President.—You do not consider that is undisputed—just that
point.

Sir Charles Russell.—I confess I think it is undisputed. I think
it cannot be denied that the several searches were matle, the seizuies

were made, the condemnations were made, the confiscations were made,
as for breaches of municipal law.
Mr. Carter.—There is an implied statement there which we deny.
Sir Charles Russell.—I think, as a matter of fact, it cannot be

denied—I think it is correct.

The President.—I do not believe it is undisputed.
1197 Sir Charles Russell.—It is difficult to say what is not dis-

puted. My friend Mr. Carter says there is something implied

here, which is not admitted.
Mr. Carter.—We will x)resent our view of it.
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Sir Charles Eussell.—Quite so.

Then 4th:

That tlie several orders, mentioned in the said Schedule, whereby ships were pre-

vented from pursuing their voyagL-s, were given on the high seas outside territorial

waters under the authority of the United States Government and in execution of the
municipal laws of the United States; and

5. That the said several searches, seizures, condemnations, confiscations, fines,

imprisonments and orders were not made imposed or given under anj- claim or asser-

tion of right or jurisdiction except such as is submitted to the decision of the
Arbitrators by the questions in Article VI of the Treaty of Arbitration.

That I think covers the whole ground. At all events we will take

the opi>ortunity of handing a copy of those questions to the members
of the Tribunal.

The President.—You imply, by that last question, that we are per-

fectly coujpeteut to decide all the questions of law which are involved

by the seizures?

Sir Charles Eussell.—This is a question of fact which we are ask-

ing you to find. We are asking you to find that, in fact, the seizures,

condemnations, and confiscations, were not made except upon a claim

or assertion of right covered by the Treaty. The 5th finding proposed
is practically intended to assert, as a fact, that the grounds upon which
it is even now sought, (whether by municipal statute, or self-defensive,

or self-preservative regulations) are covered by the Treaty. About
that, I think there is no room for doubt.
The President.—May I, once more, put the same question on that:

Do you believe that that fifth question of yours is undisputed?
Sir Charles Eussell.—Absolutely, I think : although, as I said

just now it is very difficult to say what is not disputed. I cannot con-

ceive that it can be disputed : because its dispute would mean this

—

that there is some ground behind, which has never appeared in the
whole course of these years and is not adverted to either in the corre-

spondence, the Case, Counter Case, or Argument upon which the United
States can justify what it has done,—and which has not been submit-
ted to this Tribunal.
The President.—Perhaps Mr. Phelps will be kind enough, in his

turn, to tell us whether he accepts this, or whether he intends to dis-

pute it.

Mr. Phelps.—Certainly.
Sir Charles Eussell.—Now I wish to get on, with the permission

of the Tribunal. I wish to relieve, and am glad to relieve, the Tribunal
of one question at all events, and that is the question of damages under
Article V of the modus vivendi of 1892, which is also remitted to this

Tribunal. This, Sir, will not need any troublesome reference, because
it is an admission 1 am going to make. At page 216 of the printed

Argument of the United States (you need not. Sir, trouble to

1198 refer to it, if I may be permitted to say so, because it is not a
point of difference between us—it is a matter I am clearing out

of the way)—the United States give up any claim to damages under
that Treaty ; and 1 have to say, on the part of Great Britain, and speak-
ing with authority in the matter, that although they had under the
earlier modus vivendi to pay a very large sum for damages to their

Canadian sealers—a sum I think exceeding $100,000—looking to the
fact nevertheless, tliat under the modus vivendi in question a great
many, at least, if not all of the sealers who would have resorted to the
eastern part of Behring Sea had made catches of seals in other parts
of the ocean, and although I think it might be argued that this Tribunal
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is required by ArticleV to give damages on the basis of a limited catch
or catches which might have been taken in I3ehring Sea—in all the cir-

cumstances of the case Great Britain does not desire to press that view
upon the Tribunal, and therefore, will ask for no finding for damages
upon and under that 5th article of the modus vivendi; but it probably
will be convenient in the Award which the Arbitrators may think
proper to make, to state upon its face that both the United States and
Great Britain have abandoned any claim for damages under that head.
The President.—You are agreed also as to that, Mr. Phelps.
Mr. Phelps.—Yes.
The President.—I am not quite sure, speaking for myself, that the

question of compensation was referred to the Arbitrators. I am not
quite sure that Article V is to be construed in that way as to compen-
sation.

Sir Charles Russell.—If we agree to relieve you of it, Sir, it is

unnecessary to discuss it.

The President.—Of course, it is more easy to agree about a difficult

question than to have it decided by us.

Sir Charles Russell.—Now, Sir, I come to the important questions
in the case. As regards those questions, my respect for Senator Morgan
induces me to say one word. Senator Morgan has more than once, as I

understood, suggested that the answers to the five points, as they are
set out in Article VI, do not exhaust the duty and functions of this

Tribunal as to the questions in dispute submitted to this Tribunal for

adjudication. Well, if that be so,—if Senator Morgan be right in

that—I need not say it would be the duty of this Tribunal to consider
any question referred to them under the whole Treaty if it is not found
to be deoJt with, and met by, the answers to those five points. But, as
I submit respectfully to Senator Morgan, they are adequately dealt with
as the result, or by the result of the answers of the Tribunal to each of
those questions. For instance. Senator Morgan was good enough to

refer me to the introduction to the Treaty, and to the first Article of
the Treaty which repeats the introduction ; namely, that, amongst the
questions which have arisen between the two Governments, there are
some which concern the jurisdictional rights of the United States in the
waters of Behring Sea; others which concern the preservation of the

fur-seal in or habitually resorting to the said Sea; and others
1199 again which concern the rights of the citizens and subjects of

either country as regards the taking of fur-seal in or habitually

resorting to the Behring Sea.
Now I think, if the learned Senator will consider, he will see that

every one of those questions will be in fact dealt with by the answers
to one or other of those five questions. For instance, in determining
what the exclusive jurisdiction if any Russia had, what recognition
there was of this exclusive jurisdiction by Great Britain, whether
Behring Sea was included in the phrase " Pacific Ocean", and the efl'ect

of the cession of the rights of Russia to the United States—the deter-

mination of these matters will dispose of the class of questions which
have been grouped together as jurisdictional or territorial questions.

And then as to the question of the right of the United States as to

property or protection in the fur-seal: equally the answer to that ques-

tion would seem to me to dispose of the question, What were the rights

of the respective nationals? because if the United States citizens have
no exclusive or exceptional right, then the great and broad princii)Ie

remains—we care not whether it is stated on the face of the Award or
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not, the Award will give it no greater sanction—that all men are equal

on the high sea and have the right to take from it the products of the
high sea according to the measure of their opportunity and their will.

Thus the whole question of the respective rights will have been deter-

mined. But if I should not be right in that, the Tribunal will them-
selves judge, and they will frame their answers so as to cover the view
which has been suggested by Senator Morgan. I content myself, there-

fore, with reminding the Tribunal that at page 26 of the printed Argu-
ment, we have formulated the answers which we conceive the facts and
the law justify us in calling upon this Tribunal to make. These relate

to the first four of the questions.

First:

That Russia exercised no exclusive jurisdiction in Behring Sea prior to 1867; that,
in 1821 only, Russia asserted exclusive jurisdiction over a part of Behring Sea along
its coasts, but that she withdrew the assertion, and never afterwards asserted or
exercised such jurisdiction.

That Russia exercised no exclusive rights in the seal fisheries in Behring Sea prior
to 1867; that in 1821 only, Russia claimed exclusive rights, as included in her claim
of jurisdiction extending to 100 miles from the coast, but that she withdrew the
assertion, and never afterwards asserted or exercised such rights.

The only exclusive right which Russia subsequently exercised was the right inci-

dental to her territorial ownership.

Then as to question 2

:

That Great Britain neither recognized nor conceded any claims of Russia of juris-
diction as to the seal fisheries, %. e., either (a) of exclusive jurisdiction in Behring
Sea, or(6) exclusive rights in the fisheries in Behring Sea, save as already mentioned.

Mr. Justice Harlan.—What do you mean by " exclusive rights in

fisheries in Behring Sea?" You do not include the business
1200 conducted on the Islands, do you? Do you mean that Great

Britain did not concede Eussia's exclusive right on the Islands?
Sir Charles Kussell.—!Not at all; we are not dealing with the

rights ratione soli: those are not in dispute. We deny the existence of

any exclusive rights outside territorial limits. Our contention is that
the only rights which Eussia had or exercised were such rights as were
incidental to her territorial ownership.
Lord Hannen.—The words are, " save as already mentioned ".

Sir Charles Eussell.—That is so. The form of the Treaty is curi-

ous. It may have escaped notice that the first question in Article VI
deals with exclusive rights in the seal fisheries, and therefore we have
ad()i)ted the language of the question; whereas question N". 5 alters

the phraseology and says "protection or property in the fur-seals".

The answer, therefore, is adapted to the phraseology of the question.
Now for the third answer, (which Mr. Blaine told us would be decisive

of the matter), we contend that the answer should be:

That Behring Sea was included in "Pacific Ocean" in the Treaty of 1825.

That Russia neitiier held nor exclusively exercised any rights in Behring Sea after

the Treaty of 1825, save only such territorial rights as were allowed to her by inter-

national law.

Then the answer we suggest to question 4 is:

That no rights as to jurisdiction or as to the seal fisheries in Behring Sea east of the

water boniulary, in the Treaty between the United States and Russia of the 30th
March, 1867, passed to the United States under that Treaty, except such aa were
incidental to the islands and other territory ceded.

In other words, that no more passed (and it is not contended that

more did pass to the United States) than Eussia possessed, and that

Eussia's rights were the rights of a territorial owner and no more.
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There will then remain the 5th question, the answer to which is for-

mulated on page 63 of the printed Argument, thus:

That the United States have no right (o) of protection, or (ft) of property in the
seals frequenting the islands of the United States in Behriug Sea when they are
outside the ordinary three-mile limit.

Now, I have only one other word to say. I have been dealing solely
with the question of legal right; I have not said one word, nor shall I
say one word, in this connection, with a matter entirely distinct, to be
approached from an entirely different standpoint,—the question of
Eegulations. I will only say what I have previously said, what the
correspondence of the representatives of Great Britain justifies me in
saying, that Great Britain is now, as she has always professed to be,

ready to consider the question of Regulations upon a fair basis,—upon
the basis of a common interest to be safeguarded.
Very little remains now for me to say, Mr. President. I have to

submit that in none of the forms in which this claim has been pre-

sented, shifting and varying as they have been, is that claim maintain-
able in point of law, whether it is to be regarded as a claim by deriva-

tive title from Eussia which was the case originally put forward,
1201 but which has now been allowed to recede largely into the back

ground: or whether it is a case of property in the individual far-

seal or in the fur-seal collectively, or in an industry said to be founded
on the fur-seals with, or ap irt from, a claim of property in the fur-seals

themselves.
In every form in which it can be put, or in which human ingenuity

can suggest that the claim can be put, we submit that it is untenable.
It is opposed to that great principle which lies at the very root of this

whole controversy, the principle of the freedom of the sea, the principle

that upon the sea the ships of all nations are equal, whether they be
ships of a great power or ships of an insignificant power ; the principle
that upon the high sea the ships of each nation are part of the territory

of that nation ; the principle that upon the high sea the nationals of
every nation can take at their will, at their pleasure, according to their

ability, from the products of the sea.

And, Mr. President, it is no light matter that this is the first time in
the history of the world that any nation, or any individual of a nation,

has ever claimed a right of property in any free-swimming animal in the
ocean, that this is the first time in which an exception has been sought
to be made in the case of the fur-seal from the right of all mankind to

take from the ocean the fish and the animals that it contains.

The advancement of these propositions is grave enough ; still graver
the sanctions which are invoked, forsooth, in the name of international

law for the vindication and for the defence of these extravagant and
unfounded pretensions. For what are those sanctions? They are the
affirmation of the right on the part of the United States, and for all

time, to search, to seize, to condemn, vessels of a friendly Power engaged
in pelagic sealing or about to engage in pelagic sealing, or which have
been engaged in pelagic sealing and to take from them the seals that
they have acquired, or to drive them from the waters, with a show of

force, to the ports from which they sailed. In other words, it is no less

than this—the assertion in support of this supposed right of those acts

of high authority on the high seas which are only permitted by inter-

national law to belligerents, or only allowed to be exercised against

pirates with whom no nation is at peace.

Mr. President, I have endeavoured to argue this question with as much
closeness of reasoning as I could command. I have not indulged in

B s, PT xiu 26
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vague speculation, nor embarked upon metaphysical discussion. I have
felt it to be my duty to try and assist the Tribunal in ascertaining what
the Law is, because, as I have previously taken the opportunity of saying

I conceive it to be the function of this Tribunal not to make a law but
to declai'e the law; not to consider what the law ought to be; but to say,

upon their responsibility, what the law is,—not to formulate new rights,

but to affirm what, in their judgment, they believe to be existing rights.

In this domain of law, the armoury of argument is full. Here, indeed

are the weapons of Achilles; but where are the strength and skill to

use them with their full force and eftect!

1202 I have dealt with the law as I believe it to be. I am content
to think that that law, as it has come down to us, fashioned by

the wisdom of ages modified by the experience of Human Society, in its

evolution is a fitting and noble instrument to serve the just purposes
and uses of Mankind in the adjudication of their rights.

My friend, Mr. Carter, in his impressive opening, well said that this

submission to arbitration was a great fact. Mr. President, it is a great

fact—a fact of weighty moral significance.

There are two great Powers before you: One, a representative of the

civilization of the Old World, great in its extent of dominion, greater

still in its long enduring traditions of well ordered liberty and in the
stability of its ancient Institutions; the other a young but stalwart

member of the Family of Nations, great also, in its extent of territory,

in the almost boundless resources at its command, great, too, in the
genius and enterprise of its people, possessing enormous potentialities

for good on the future of the human race. These Powers are in dijffer-

ence. Great Britain conceives that she has been wronged by these

seizures, as w« submit justly so conceives, that her sovereignty has been
invaded; her rights upon the high sea, represented by her nationals,

set at nought. Happily the dread extremity of war was avoided. These
nations have not sought to turn their ploughshares into swords to settle

their differences. They are here before you, friendly litigants, peaceful
suitors in your Court, asking by pacific means the adjustment and the
determination of their rights in times of peace. This is, indeed, a fact

of great moral significance.

Peace hath her victories not less renowned than war.

This arbitration is, who will gainsay it? who can gainsay it?—a vic-

tory for peace. Will your award be a victory for peace? You, Gentle-
men of this Tribunal, alone can answer.

It will be, it must be, a victory for peace if, as I cannot permit myself
to doubt, it conform to and leave untouched and undoubted the princi-

ples of that law which have been consecrated by long usage and stamped
with the approval of generations of men: that law which has, after all,

grown up in response to that cry of humanity heard through all time, a
cry sometimes inarticulate, sometimes drowned by the discordant voices
of passion, pride, ambition, but still a cry, a prayerful cry, that has gone
up through all the ages, for peace on earth and good will amongst men.
The President.—Sir Charles, we have to thank you for the great

pains you have taken in making clear the very intricate questions
brought before us for decision. You have reaped so much applause in

the course of your profession as a lawyer and far-famed speaker, that
what I might add would be but of small purport. I will merely say that
the vigour and incisiveness of your argument have been fully appre-
ciated. We feel that England has done honor to this Tribunal when she

chose as her counsel in this memorable case one of her ablest and most
powerful legal debaters.
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Sir Richard Webster.—Mr. President, if I were to obey the dictates

of my own inclination, I should state at once frankly to the Court that
it was not in my power to assist them by fresh or additional observa-
tions in following, or attempting to follow, the argument that has been
addressed to you by my learned friend, the Attorney General. I say
it without the slightest shadow of reservation ; I am not aware of a
single point that has not been touched, or of a single ground that has
not been urged, or of any substantial principle upon which the United
States Case is based, which my learned friend has not attemj)ted to

attack and grapple with.

And yet, Mr. President, in all probability, I should not be altogether
fulfilling my duty if I were to remain absolutely silent in connection
with this discussion before this Tribunal. Having been chiefly respon-
sible for the framing of the original Case, there are certain points upon
which, in all probability, those who instruct me would think it right
that I should endeavour, even at the risk of some repetition, to put
forward before the Tribunal a summary of the argument which my
honourable and learned friend, the Attorney General, has so admirably
presented to you.

I propose to rely largely, nay, almost entirely, on the intimate knowl-
edge that this Tribunal must have of the documents and the corre-

spondence which are in the voluminous papers that are before the Court.
I propose with very few exceptions, indeed, to rely upon the memory of
the Court of documents which have now for many days been under
their eye and the contents of which have been discussed before them.
I will only say I ought to have—I will not say that I have—at the
present time, a pretty intimate knowledge of these documents myself;
but if either of my learned friends on the other side who are good
enough to listen to me, think that in making any statement with regard
to the contention I am urging, I am not wellfounded either in fjict or
in regard to the contents of any particular document, I hope they will

be kind enough to indicate it to me.
Mr. President, I am not unmindful of the extreme attention and the

unvarying courtesy that has been displayed by every Member of this

Tribunal to those who preceded me, and I know full well that that will

be extended to me.
Will you forgive me, Mr. President, as I wish tx) waste no time at all,

if I go at once to the questions in issue with but one preliminary obser-

vation—an observation I address not so much to you. Sir, as to those
of the Tribunal who have practised in years gone by in the profession

in which I have laboured now for a good many years. Those who liave

been advocates will, I am sure, appreciate that the work I have been
doing during the last six weeks has not been j^erhaps the best fitted to

enable one to present what I may call a finished address to the Tribunal.

I have been doin;;, I hope, not altogether without some success, work
which I have not been permitted to do for seven years, namely, that of

409



410 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

a junior counsel; but notwithstanding that I have by the accident of

my position for the last seven years not been called upon to fulfil those

duties, I have endeavoured to fulfil them at any rate to the best of my
ability. But I desire the Tribunal to understand—I know the lawyers

will—that that kind of work is not the best preparation for an address

sucli as one would wish to deliver. Having made these very brief intro-

ductory observations, I will ask you now to permit me to go at once to

the particular points upon which I have to address you: and without,

so far as I may avoid it, any circumlocution whatever.
I propose this afternoon to address myself to the first four questions

of Article VI. I hope that I can in the space of to-days' sitting bring

before the notice of the Tribunal all that it is necessary for me to urge
with regard to them. It is scarcely necessary, Mr. President, that I

should add, that, as my learned friend the Attorney General has done,

I decline to argue the question of Kegulations at all as a part or a
bran(;h of this subjec;t. In my opinion, it would be contrary to the

scheme of the Treaty; it would be contrary to the compact made
between the parties before they were in Court; and although in the

exercise of that discretion and of that courtesy which is recognised

among members of our profession, on the wish being expressed by my
learned friends on the other side that they should be permitted to

mix up their arguments in one and deliver them at the same time, we
did not think it necessary further to stand on our strict rights under
this Treaty, we think that we should not have been doing our duty if

we were, in anything we say on the five questions mentioned in the 6th
Article, to trespass or trench upon the subject matter of Kegulations.

i^Tow, Mr. President, Senator Morgan will forgive me if I refer to an
observation that has fallen from him more than once, and which was
alluded to by the Attorney General this morning, expressing a little

doubt as to whether the five points mentioned in Article VI are really

exhaustive of the questions of right submitted to this Tribunal.
I make an admission at once, perhaps going a little way beyond what

the Attorney General has said, namely, that if the United States had
desired to raise any additional question of right beyond those five

questions, and had put them either in their Case, their Counter Case,
or their Argument, we should have been bound to meet them. I shall

not suggest that, under the points to which I will call attention
directly, it was not open to the United States to have raised before
this Tribunal any substantial question of right upon which they desired
to invite the decision of the Tribunal; but the point which I desire to

bring out prominently in relief, before I call attention to the learned
Senator's remark, is this, that at no stage of this case, in the Case, the
Counter Case, or the Argument, have the United States justified or

attempted to justify their action except upon something which is fairly

covered by and within the ambit of those five questions.
Therefore if any point is to be started, if it is to be suggested that

the United States have other rights under and by virtue of which tliey

can maintain their position, or can justify their seizures, it would be
started after the oral argument on both sides, except the reply, had
been completed. I liave not the slightest reason to believe that any-
thing of the kind will be done. I believe that perfect candour and fair-

ness have been shown by my learned opponents,—if they permit me to

call them ray learned friends I shall desire to do so—in connection with
this matter; but I cannot help saying that if it were thought that

there was some other justification of the action of the United States

than that which is indicated in general in Article VI, expanded in par-

licular in the Case Counter Case and Argument, one would have
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expected to fiod some trace of it; and with such industry as I Lave
been able to bestow upon tbis case I am not aware there is any^rround
of justification put forward which has not been touched upon either by
my learned friends Mr. Carter or Mr. Coudert, or indicated in writing:

by my learned iriend Mr. Phelps, to all of which as I have already said
my learned friend the Attorney General has addressed his argument.
Now the learned Senator has more than once directed attention to

the difference between the words "question" and "point"; and I will

ask leave to read once more the opening words of Article I, for I am
not sure that he always had them in his mind, when he was making
the observations so courteously to us. They are practically for this

purpose the same as the preamble, but in order to omit nothing I had
better read the preamble first

:

Her Majesty the Qneen of the United Kingdom of Great Britain and Ireland and
the United States of America, being desirous to provide for an aniical»le settlement
of the questions which have arisen between their respective Governments concern-
ing the jurisdictional rights of the United States in the waters of Behriug's Sea,

and concerning also the preservation of the fur-seal in orhabitnally resorting to the
said sea, and the rights of the citizens and subjects of either country as regards the
taking of fur-seal in or habitually resorting to the said waters, have resolved to

submit to arbitration the questions involved.

I do not think it can be denied that what is there meant to be referred

are the questions which have arisen between the Governments respect-

ing the jurisdictional rights concerning the preservation of the fur-seal

and the rights of the citizens, and if I turn to Article I the words,
though not actually verbatim, are for all substantial purposes identical.

The questions which have arisen between the Government of Her Britannic
Majesty and the Government of the United States concerning the jurisdictional

rights of the United States in the waters of Behring's Sea, and concerning also the
preservation of the fur-seal in or habitually resorting to tlie said sea and the rights
of the citizens and subjects of either country as regards the taking of fur seal in or
habitually resorting to the said waters shall be submitted to a Tribunal of Arbi-
tration.

The whole scheme, the whole statement, the whole 'sentence, is gov-
erned by the opening words "the Questions which have arisen". I

am sure the learned Senator will not think that I desire in any way to

narrow the rights of the United States. I admit freely that they are

entitled to raise in this Arbitration any justification of their action

which appears either in their Case, Counter Case, or Argument, and
fairly within the meaning of language there used.

Senator Morgan.—Sir Richard, will you ])ardon me for saying that
my purpose was to arrive at what the duties of the Arbitrators are
with respect to the rights of either party, not the rights themselves.

Sir Richard Webster.—I quite follow ; and it was for that reason
I wished to call your attention to this. I submit that the duty of this

Tribunal is to determine the questions as to jurisdiction, to determine
the questions as to preservation, and to determine the questions as to

right

—

Senator Morgan.—That are submitted.
Sir Richard Webster.—That are submitted; and I ask that tlie

Tribunal in considering the matter will, at any rate, I am sure in fair-

ness to those before them, if any other idea passes through their minds,

indicate it to us, because when I come later on to examine the conten-

tions of my learned friends, Mr. Carter, Mr. Coudert and Mr. Phelps,

you will find that they are all within the ambit of the five points which
are referred to in Article YL
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Now, a fevr words only with regard to the origin of the points in

Article VI. I am not going through the history again, because, some
days ago, the Attorney General read the letters to you. They were
framed originally, almost in the shape in which they now stand, by the

United States. The lifth question was the one that was altered,

because in the form originally proposed, it appeared to Lord Salisbury

to assume too much right, to give too large a concession to the United
States as regards their rights; and, therefore, the fifth question in the

shape in which it now appears was tramed about the middle of 1891,

the earlier form of it having been proposed by Mr. Blaine at the begin-

ning of 1891 ; it was framed in that shape, so that while it should not
limit in any way the rights which the United States might claim, yet

still it should not, on the face of it concede to the United States any
position which Great Britain was not prepared to give them.
These observations, Mr. President, when the Tribunal comes to frame

its decision, will, I submit, be found not to be without their signiii-

cance: because my learned friend, Mr. Phelps, going, I am sure, as far

as he could go and wishing to go as far as possible, indicated to you
many days ago that, although he had no authority, to speak for the
present Government of the United States as an Executive Officer, and
though his position here was that of Counsel merely for the parties who
instructed him, said he had no moral doubt in his own mind that the
finding of this Tribunal, with regard to the five Questions submitted
in Article YI, would be respected by the Government of the United
States and be uj)held in so far as it was necessary to consider the ques-
tions which might ultimately arise under Article VIII.

I think I am correctly representing my learned friend the Attorney
General when he said that of course with regard to any claim which
Great Britain might make under Article V, the Government would feel

bound to admit against Great Britain, if necessary, any finding of this

Tribunal which arises in answer to the five points mentioned in Article
VI. But what is the significance of this? Surely it is this, that it the
United States had any right or any claim of right under which they
could justify, or under which they were entitled to justify, their action,

they must do it in their Case, Counter Case and Argument. They can-
not ask from this Tribunal any finding, or the insertioii of any words
to indicate that behind the justification put forward in the five points
mentioned in Article VI, there is some other justification not to be
gathered from the written papers, not to be gathered from the oral
argument, but to be held in reserve and to be used if necessary. I

therefore ask the Senator, in common with every other member of this

Tribunal, who I know will give what weight they think any observa-
tion of mine is entitled to—I will ask the Senator to let me assume—

I

say no more than that, for the purpose of my argument, that the justi-

fication for the acts of the United States is to be found in the five

points enumerated in Article VI, and provided we are able to show to

the satisfaction of this Tribunal that no one of those five points con-

strued in its largest sense, giving to the language embraced in the
points the full meaning such as is sought to be given to that language
in the written and oral argument of my learned friends,—if we show
that the claims which have been made to justify the action of the
United States fail either on the ground of law, or because there are

not facts to support the particular question or i)articular point urged
on behalf of the United States, we are entitled to have that stated, as

was indicated to you this morning, and entitled to have that found by
the very terms of this Treaty j for you are directed to place in your
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award a distinct decision on each of the five points, and you are further

told by the language of Article VIII that you are to find upon any
question of fact involved in the claim, though, of course, you are not
to award judgment for a specific amount, nor are you to direct the
United States Government, or the British Governmentj as the case
may be, to make any particular payment.
Now, what, is the meaning of these five Questions? I need only in

two sentences repeat what my learned friend, the Attorney General,
put before you many days ago. We understand the first four Questions
to be pointing to the original title of Eussia and the derivative title of

the tFnited States as the successors of Eussia.

Perhaps there is one view of the fifth Question which I do not think
my learned friend, the Attorney General, meant to exclude, but in

respect of which I should be perhaps prepared to go a little further
than his enunciation, as it appeared to me at any rate, to go.

The learned Attorney General was asked by you Mr. President
whether, if we construed the fifth question in the way in which he was
inviting you to construe it, it would not amount to a rejjetition of the
first four Questions. Now, it seems to me to be quite clear, and only
fair to the United States to say and I do not understand that my
learned friend, the Attorney General, to say anything the contrary of
this, that there is a view of the 5th Question upon which the United
States are entitled to rely which is diflerent altogether from the first

four Questions. The first four Questions are conversant with rights

asserted and exercised by Eussia, with recognition by Great Britain of
those rights, with the question of whether there was not, in the Treaty
of 1825, a particular bargain between Eussia and Great Britain about
those rights, and whether or not the United States did not get unim-
paired everything that Eussia had. But there is this view of the 5th
Question to which I am later on going respectfully to address the atten-

tion of the Tribunal. It may be that Eussia never asserted or exer-

cised her rights, and yet had them all the time. That question was
undoubtedly intended to be submitted to this Tribunal by the fifth

Question. It may be that the occasion for the assertion had not come,

—

that the occasion for the exercise had not come. The fifth Question
was meant, in my submission, to ask the Tribunal whether or not the
United States does, in fact, possess either by virtue of the United
States own position as a Nation, by virtue of the possession of the
Islands, and, indirectly if you like, by virtue of her being the successor
of Eussia as well—does or does not the United States i)0S8ess any
exclusive right of protection or property in the fur-seals referred to in

that Question?
There is one view—I only give it as an instance in which that ques-

tion might become most material. You are well aware that there has
been a discussion, many years ago—^rather a burning discussion—as to

whether or not the nation owning a particular territory had the exclu-

sive right of fishing in the ordinary territorial waters. At one time
there was some question about it. It is quite immaterial for my pur-

pose to consider what are the rights or wrongs of that matter. It does
not ultimately become material to this question. But assuming that
the United States could have supported their contention originally

put forward that either the whole of Behring Sea, or belts of 100 ujiles

from the coasts of Behring Sea, were to be regarded as being in the

position of territorial waters, it then would have followed that they
might have exclusive rights in the fishery of seals in those waters, as

distinguished from the fishery of seals in the high seas. Without in
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any way going back upon that part of the case which to me, at any
rate to day, has no more than historic interest, namely as to what the
particular contention was that was put forward from time to time by
the United States, on looking at the question broadly as to what rights

the United States had at the time of the signing of the Treat}^—if the

United States could have made out that either by the acquiescence of

Great Britain, or from the general position of the sea and the Islands

or upon any other ground known to international law, they were enti-

tled to the exclusive use of a strip of the sea outside the three-mile

limit, then the questions of exclusive right of protection and property
would have arisen just in the same way as they have from time to time
arisen with regard to bays, with regard to enclosed waters and with
regard to the strip next to the coast, be it three miles or more, as from
time to time Nations have varied in the width to which they would
claim exclusive jurisdiction. I therefore, point out for the purpose of

my argument that when I deal with the rights of the United States

as distinguished from the rights asserted and exercised by Eussia, I

shall proi)Ose to give the largest meaning to the five questions, in order
that if the United States have any exclusive right either of protection

or property in those fur-seals, they may have the benefit of raising

that question before this Tribunal and of having an adjudication upon it.

Now I will take you for a very few moments back to the early history

of this matter, and it is essential, at any rate in order to make my point

clear, that I should ask you to go with me a little back in order of time.

My learned friend Mr. Carter, in his most interesting argument before

you, told you more than once that for the purpose of the negotiations
which were going on from 1821 to 1825, or rather, in order to be more
accurate, from 1821 to 1824 between Eussia and the United States, and
from 1821 to 1825 between Great Britain and the United States, the
!l!forth-West Coast was to be regarded as the strip of land shown on the
map in pink colour and accurately represented in language by my
learned friend the Attorney General as the lisiere. Mr. Carter, I think,

without proving the statements, told you that whatever may have been
the claims of Eussia originally under the Ukase, whatever may have
been the assertions in 1789, or 1821, that for the purpose of the bargain
between the parties the north-west coast meant that and nothing more
than that.

Mr. Carter.—Not quite that. I did not confine it to the lisiere.

Sir EiCHARD Webster.—If my learned friend will pardon me, I

think if he looks at latitude 60°, which was the point he took, this is

how 1 understood it, but I am sui"e I take the correction—he said the
North-West Coast went from 00^ to o4O-40.

Mr. Carter.—No, further down.
Sir Richard Webster.—I see my learned friend's point now.
Mr. Carter.—The southern boundary is infinite.

Sir EiCHARD Webster.—That points my observation, and, if possi-

ble, makes my point stronger when I come to develop it, that the North-
West Coast extended northward of 60=^, and the southern boundary
may have been at 55° or elsewhere. I am obliged to my learned friend

for the interruption. I did not mean to misrepresent him ; but my mind
was concentrated on what was the northern termination of the North-
west Coast. I shall point out presently, and I hope this will not be
lost sight of in my argument by the Tribunal, that as between the
United States and Russia there never was any disi)ute about the north-

ern boundary of Russia at all; further, that as between Great Britain

and Russia there never' was any dispute at all about the northern
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boundary of Russia; the sole question was at what point the lisUre

sliould break away, so to speak, and give Russia the whole of the con-

tinent to the North-West. When I presently show its application you
will find this is of extreme importance, and, I may venture to repeat
myself, between the United States and Russia there was a discussion
whether the boundary should be 51°. I only put this figure hypothetic-

ally. It makes no difference whether it is at 51o.50, or 640.40, or at one
time, as the United States said, as high as 57° or 58°. It makes no
dilierence to my purpose. From beginning to end of the whole con-

troversy during the years 1821 to 1825, no question ever arose between
the United States and Eussia as to whether the northern boundary
should be up at 60° or at Behring Straits, or at Nushagak, or at any
other point, in fact the discussion which has attempted to be imported
into this controversy by my learned friend Mr. Carter, who has gone, if

he will forgive me saying, the extraordinary length of saying that the
United States and Russia agreed that the North-West Coast, for the
puri)ose of the Treaty, meant that little bit, the lisUre—that after the
southern point was fixed when in the Treaty of 1824 they talk of the
North West Coast, they meant the lisidre—he has gone the length'of

saying that although Great Britain had no knowledge of it, yet Great
Britain inherited as a sort of heir-loom, a damnosa hcereditas, if I may
use the expression, a construction of the clause which upon its face

the words will not bear, from the United States, because the language
of a particular article was originally taken from the American Treaty.

I cannot help reminding you. Sir, that when pressed by a question
from the Tribunal, " should you, Mr. Carter, say that if in the corre-

spondence between Great Britain and Eussia it was clear that the words
had been used in another sense? " Mr. Carter, with a frankness I should
have expected, and which we all should have expected from him, said

at once, "No, I should not". Then, said the Member of the Tribunal,

the question is, what was the meaning which had been put upon those
words in the correspondence between, not the United States and Eussia,
though that for this puri)ose would not make any difference, but
between Great Britain and Eussia. Upon that we did not hear one
single word of argument from Mr. Carter or from Mr. Coudert in follow-

ing him.
Now let me take you to the earliest period of time, so far as it is

material. Is it the fact that when the parties began to assert their

claims and rights respectively, they were between themselves, so to

speak only referring to the North-West Coast, meaning thereby nothing
north of 60°? I will not involve the question again by trying to fix a
southern boundary; that is immaterial for my purpose, were they
speaking of a coast which was to have nothing on it north of 60° or of
an ocean which was not to go north of the Aleutian Islands. I have
ventured to put upon a map,—I will hand you a copy and lend one to

my learned friends, and perhaps they will be good enough to lend it to

the Court afterwards—it is my own work and therefore I wiU take the

responsibility for any faults that there are—I have put what was the

state of things so far as the case shows prior to the year 1821. The
whole of this is taken from the British Case, and it shows, I think at a

glance, that the statement made that all that the people knew about
or cared about in connection with the North-West Coast was south of

latitude 60° is not accurate.
You will observe what has been done. I will not take it in order of

date; it would occupy a little time, but I will take it in the order that

the information is given on the map. If you start at Sitka, I have
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drawn a red line, and I have put the names of the vessels, the "Caro-

line" and "Eliza;" and the placewherethatis to be found in the British

Case is page '20. The year is 1799. The nationality, so far as it could

be ascertained, which is indicated by an initial, in that case happens to

be American. That was a case in the year 1799, when the " Eliza" vis-

ited Sitka. The next in 1802 was a vessel called the "Jenny"; and
then if you. will look at Behring Bay, you will find the "Jackal", a

British ship, 1792 to 1794. Then opposite Mount St. Elias, which was
mentioned in reference to it, you will find La Perouse went in a Erench
vessel in 178G, mentioned in the British Case at page 17.

Now I desire to call attention to two localities well-known now. Cooks
Inlet and Prince William's Sound; and I call attention particularly to

this, Prince William's Sound is about 200 miles to the westward of the

line of boundary, or latitude 60°; and Cooks' Inlet is considerably

further.

Then, Mr. President, if you will observe with reference to Prince
William's Sound, there are several cases of vessels going there. The
"Phoenix", which was a British ship; the "Fidalgo", a Spanish ves-

sel, both in 1790. Portlock and Dixon were there in 1786 to 1789; and
Vancouver in 1794. Then, if you go to Cook's Inlet, Douglas was there

in the year 1791, the name of his vessel was, I think, the "Iphigenia";
and Portlock and Dixon also and Vancouver. Then, the Spaniards vis-

ited Kadiak, in 1788; and in 1800 the "Enterprise" and in 1808 the
"Mercury", both being British ships. Then, if you will run your eye
along to Unalaska, you will find that was visited by the Spaniards in

1788; and by a man whose voyages are well known, Meares; and the
Island of Atka was visited—also by Meares in the years 1785 and 1786.

Then, on the coast of Kamschatka, you will find two voyages to a
place now known as Petropaulovsk—in 1792, the "Halcyon" and the
" Flavia" and, as you will be good enough to run your eye to the extreme
North, where you will find a mark put of Pigott's voyages (to which I
shall make refereoice later) as far as Kotzebue Sound; and I shall show
you, by the correspondence, he had been trading all along the coast
of Kamschatka as well as visiting parts of the coast of America in Beh-
ring Sea.
Now I may be permitted to remind you that the whalers of 1842 were

in Behring Sea. I have merely indicated it and given the reference to
it. It is in the British Case, page 83, so that even from what we are
able to trace in respect of a district comparatively speaking, of course,
little opened up, there had been substantial trading, and this will be
found to have been the main ground of the attempted action by Russia

—

there had been substantial trade to various places well to the north,
using the expression of my learned friend, Mr. Carter, of latitude 60°.

Therefore, upon the face of this information, you would not expect to
find tlie North West Coast was to have the limited meaning which my
learned friend, Mr. Carter, wishes to give to it.

Mr. Justice Harlan.—Is this a copy of a map of any particular date
as to the names and spelling, and so on!

Sir EicHAED Webster.—It is the Map N« 1 of the United States
Case—Behring Sea, North Pacific. I do not think they give the date.
I merely used it because it happened to be the most convenient to

put the names on. It has no value beyond being distinctly authentic
as coming from the United States—but upon that I wrote down those
names, taking them myself from the Case—the dates, boats, and the
voyages; and I desire, before I break oflf to point out that while I am
going to show you that complaints of trade along these coasts led to

the action of Russia, it is idle to suppose that we know anything like
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the whole of the vessels trading along the coast. There was no rea-

son as is observed in the British Commissioners' report and in the
Case for the vessels registering their names—there was no reason for
their names being known. I do not suppose that ports of registry
existed on this coast, at any rate there was very little indeed to lead
these vessels to record the places that they called at when trading with
the nation, but even with the limited means of infoimation that we have
we are able to show that when Kussia began to make her complaint the
position was that there had been substantial navigation, substantial
trading and substantial interference with the rights which she very
properly desired to protect far away to the north of the point which
according to my learned friend Mr. Carter's argument was the only
point the parties cared about.
Mr. Justice Harlan.—Did the contest between Great Britain and

Bussia at that time embrace any settlement on either side of what is

now called Behring Sea.

Sir KiCHARD Webster.—I do not think so.

Lord Hannen.—As a matter of fa^^t Captain Cook took possession
of certain portions in the Behring Sea.

Sir Richard Webster.—I should have said with reference to Mr.
Justice Harlan's point I think it is obvious that at that time the parties
were not relying strictly and solely upon their right of first possession
because Great Britain had, if it had been a contest as to territory, prob-
ably an earlier claim to parts in Behring Sea than Russia, but that
brings out the point to which the Attorney General called the attention
of the Tribunal many days ago, that Great Britain cared very little

about the coast—in fact it was comparatively immaterial provided the
right of free navigation and free fishing was not interfered with and
was enjoyed by her subjects after the year 1821 as they had been before.

Mr. Justice Harlan.—Your argument is that the North-West coast
extended all around there to these dlft'erent points visited by the British
vessels.

Sir Richard Webster.—I say the North-West Coast extended right

up to Behring Straits. I say that of this contention of Mr. Carter's, for

the purpose of the Treaty in 1825, that that is the North-West Coast,
there is not a trace to be found in any original document or contention.

This is not to depend on the assertion of counsel. If the document
exists showing the word North West Coast at that time was understood
to mean that, that document would have been produced; and, of course,

when it is produced I will deal with it. I am prepared to refer if neces-

sary to any documents to which my learned friend can call attention.

I shall refer pointedly to one, which is the Baron de Tuyll's commu-
nication, which shows that the Company tried to get a limit put, not on
the words North West Coast, but on the right to visit during 10 years.

I assert, and I beg the Tribunal to take it as my recollection of the
reading, that from beginning to end of this correspondence there is not
adocument indicating that North West Coast wasunderstood by Russia,
the United States, or Great Britain, as stopping at any point whatever
north of 54° 40'. It went from whatever the southern boundary was

—

55° at one time in the days of 1799—right away up through Behring
Sea; and it is the simple fact, and you will find it of great importance,
that between the United States and Russia there was no contention

whatever as to the northern boundary of Russia. The whole poiut was,

how far south can we stop Russia coming to? And as between Great
Britain and Russia you will find,—except to ascertain the point of

departure where that line running north was to go up so that Russia

B S, PT XIII 27
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had everything to the west of it—there was absolutely no contention

between Great Britain and Eussia as to the point on the coast to which
the Russian possessions went.

The President.—If you say that the contention merely bore on those

parts of territory and seaboard, Low can you imply that Behring Sea
was contained and comprised in those definitions?

Sir KiCHARD Webster.—I am afraid I have not made my meaning
clear. I say the contention bore from whatever point in the South you
liked to fix right to the extreme North.

The President.—There was nothing in question as to Behring Sea
coast?

Sir Richard Webster.—Nothing, except the right of navigation and
fishing. I must have expressed myself very badly if I had not conveyed
that.

The President.—As regards the coast, there was no contention

except as to what?
Sir Richard Webster.—As regards navigation and fishing, and the

right to visit uninhabited points in accordance with international law.

The whole area, up to the North, was in question.

Mr. Justice Harlan.—There were no conflicting settlements?
Sir Richard Webster.—There were no conflicting settlements on

the coast between Great Britain and Russia. There was no question
of a claim to territory by Great Britain on the coast of Behring Sea.

If you would look at page 38 of the British Case, you will find Russia's

description of the North-West Coast at the time of the Ukase, the
attempt to exclude other nations from exercising then right:

Section 1. The pursuits of commerce, whaling, and fishery, and of all other industry,
on all islands, ports, and gnlfs, including the whole of the Northwest coast of America,
beginning from Behring Straits to the 5l8t of Northern latitude.

Therefore, I do not start with that, because it does not happen to be
quite the earliest document; but there is a document, which I am going
to make allusion to where our construction of "North-West Coast" is

put by Russia, and there is not a single document in which a trace can
be found of a difierent definition of "North-West Coast", not a single

document; yet my learned friend, Mr. Carter, says that "North-West
Coast" is to be regarded as beginning at 60^, if I may use the expres-
sion, and coming downwards, after the Treaty he says, ending at 54°
40'. My whole point is, there was no discussion as to the point on which
Russian possessions ended on the coast itself away to the North.
The Tribunal then adjourned for a short time.
Sir Richard Webster.—Mr. President, I find that by inadvertence

I made a mistake in regard to that map. I had originally put the red
marks on the "number one" map in the United States Case. When I

directed a co]>y to be made for IVIr. Phelps and the court there were no
copies of " number one" to be had, and therefore those red marks had
to be put upon a map of ours. Mine is on the original; but there is no
difference. There is nothing upon the map except agreed matter. I

only desire to correct a mistake I made by inadvertence, not remember-
ing that they had not been plotted on the same map as the one of the
United States.

The President.—I believe it is on your map which is in thek
Appendix ? a

Sir Richard Webster.—I am not sure if it is even that. Yes, yoa^
are right, Mr. President. It is the one which is in the 4th volume of
the Appendix to the British Case. There are only two maps which
were exhibited.
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I am with the permission of the Tribunal, directing their attention to

the period before 1821. I am not upon the period of 1821 at all. Two
matters were prominently brought forward in tlie United States case
during this period as bearing upon the assertion and exercise by Russia
of certain rights; and I call the attention of the Tribunal to page 42 of
the United States Case. You will see in a moment, Mr. President, when
I read this language, the importance that they attach to the exercise
by liussia as distinguished from the assertion; and on page 42 of their

Case, which still stands not withdrawn, there occur these words. I

believe that the Tribunal have seen the copy that Mr. Foster was good
enough to agree upon with me, showing what wascut out from the United
States Case, and therefore I need not at any time refer to anything that
has been cut out. But this paragraph still stands:

The official Russian records show that after the ukase or charter of 1799, granting
to the Russian American Company certain exclusive control of trade and coloniza-
tion, its authorities, acting under the sanction of the Russian Government, did not
permit foreign vessels to visit Behring Sea.

Now you will observe the importance of it, Mr. President in a moment.
They were desirous of proving that Kussia had exercised more or less

jurisdiction in Behring Sea. What the character of the jurisdiction

she asserted was I shall discuss later on. I si)eak subject to correction

when my friend Mr. Phelps comes to reply, or at any time, if he wishes
to correct me; but I am not now aware of any document, official or
otherwise, that supports the allegation to the slightest degree that the
Russian Company or Russia did not permit foreign vessels to visit

Behring Sea after 1799. On the contrary as I shall show you in a very
few moments on the face of the original documents it is quite clear that
foreign ships were visiting and were trading in Behring Sea between
1799 and 1821; but that I may keep strictly to the order of the dates,
I must again remind the Tribunal. . . for it seems to have been forgotten
by my learned friends. . . how it was that the Ukase of 1799 came to be
made. It is stated at page 15 of the Counter Case of the United States
that the Ukase of 1799 was directed against foreigners. I ask the
attention of the Court to this matter ; because this is after the with-
drawal of the documents which the United States most properly and
frankly withdrew. They repeat their statement that the Ukase of 1799
was directed against foreigners. That is to be found on page 15 of the
United States Counter Case. Upon this point a quotation is given from
a letter irom the Russian American Company to the Russian Minister
of Finance, under date of June 12th, 1824. I ask the attention of the
Tribunal to that date, not 1799 or about that date, but June 12. 1824.

The quotation is a follows

:

The exclusive right granted to the Company in the year 1799 imposed the prohibi-
tion to trade in those regions not only upon foreigners but also upon Russian sub-
jects not belonging to tlie Company. This prohibition was again atlirrned and more
clearly defined in the new privileges granted in the year 1821 and in the regulations
concerning the limits of navigation.

Therefore you will observe, Sir, that both in their Case they assert
that official documents will show, and in their Counter Case they allege,

again referring not to a contemporaneous document but to one of 1824,

that the Ukase of 1799 was an executive act intended to operate against

foreigners.

"What are the facts? I wish to take this as briefly as possible, because
if I call the attention of the Tribunal to it they will be good enough, I

have no doubt, to note it as being of importance. At page 22 of the

British Case wiU be found the history of the Ukase of 1799. I will
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quote nothiug which depends upon what I may call doubtful British

testimony. What I am about to quote comes from Kussian sources, in

so far as Bancroft, among others may be said to be a Eussian source.

I will call your attention, Mr. President, to page 23, speaking of the

period just before 1799

:

Thus, on every side, rival establishments and traders were draining the country of

the vahiable staple upon which rested the very existence of the scheme of coloniza-

tion. To the east and north there were Russians, but to the south-east the ships of

Englishmen, Americans, and Frenchmen were already traversing the tortuous chan-
nels of the Alexander Archipelago, reaping rich harvests of sea-otter skins, in the

very region where Barauoff had decided to extend Russian dominion in connection
with Company sway. •

Lord Hannen.—What is the Alexander Archipelago?
Sir RiCHAKD Webster.—The Alexander Archipelago is that which

is in the right of the Alaska Coast, practically down the lisiere. It is

that cluster of islands. It is on that part of the coast which Mr. Carter
calls the ISTorth-West Coast.

Lord Haknen.—That was the name of it?

Sir EiCHARD Webster.—I think it was only the temporary name.
I am not sure that it has been continued since.

Now, Mr. President, you will find—and the Tribunal will forgive me
if I attempt to pass this somewhat shortly—that there was a Eussian
committee directed to sit upon this matter; that they reported, as

stated on page 24, with reference to the petition of the right to monop-
olize; and that the Uka.se of 1799 was in consequence of a Eussian rep-

resentation that the Company as it was then constituted could not
compete successfully with other trade competitors ; and I want to know
what answer, Mr. President, is to be given to the United States view
of this in the state papers in the year 1824, an extract from which is set

out on page 28. To-day the United States people say the Ukase of

1799 was intended to operate against foreigners. What did they say
in the year 1824? I call the attention of the Tribunal to page 28:

The confusion prevailing in Europe in 1799 permitted Russia (who alone seems to
have kept her attentionfixed upon this interest during thatperiod) to take adecided
step towards the monopoly of this trade, by the Ukase of that date, which trespassed
upon the acknowledged rights of Spain; i»ut at that moment the Emperor Paxil had
declared war against that country as being an ally of France. This Ukase, which is,

in its /orm, an act purely domestic, was never notified to any foreign State with
injunction to respect its provisions. Accordingly, it appears to have been passed
over unobserved by foreign Powers, and it remained without execution in so far as
it militated against their rights.

I appeal from the United States of 1892 to the United States of 1824;
I appeal from the period of comparative ignorance to the time when
knowledge must have been fresh, information easily to be acquired,
and facts easy to be ascertained. And the official Minister of the
United States in 1824 states that the operation of the Ukase of 1799
was purely domestic. The counsel for the United States t<D-day, being
desirous of proving an assertion and exercise by Eussia, state formally
in their case that after the Ukase of 1799 foreign ships were not allowed
to enter Beliring Sea, and they further state that it was intended to

operate against foreigners. Is it not saying too much ; and I respect-

fully challenge my friend Mr. Phelps when he comes to reply—my
assertion is worth nothing unless I support it by reference to docu-
ments—to poi!it to any act done by Eussia; to point to any exclusion
of foreign ships at any time—anything, which is in support of this alle-

gation.
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Mr. Justice Harlan.—Sir Richard, can you refer uie to that docu-
ment of June 12, 1824, referred to in tlie Counter Case of the United
States, page 15, the one you read a while ago! I do not know where
it is in the record.

Sir Richard Webster.—I will in a moment, Judge. It is not
printed; but that extract is correct.

Mr. Justice Harlan.—It is correct?

Sir Richard Webster.—Oh, yes ; that extract is correct. We have
only got the Russian document, not the other parts; but it is a perfectly

correct extract; and I call your attention, as you have been good
enough to allow me to do so, to the date as being in 182 i, when, as you
know. Sir, the company were doing the utmost they could to support
the Ukase of 1821. Therefore I am justified in saying—and I am sure
you will follow me—that in no sense, from the point of view I am
following, was it a contemporaneous document.
But it is curious. Sir, that the official document of the 7th of April

1821, coming from the tJnited States Minister at St. Petersburg contra-
dicts that, if any reliance can be placed upon it, for in 1824 the official

Minister of the United States, writing to 5lr. Adams, makes that state-

ment with the authority of his position at a time when unquestionably
the company were using all the powers they had to get an extension of
their privileges.

But, Mr. President, this matter is really put beyond all question by
the Riccord-Pigott correspondence; and this incident in the case is a
very curious one. I trust my learned friends will not misunderstand
me. I am satisfied that everything that has been put forward on behalf
of the United States both by their agent and their counsel has been
put forward in the fullest good faith; but I shall have to call attention

to the fact that when it is necessary to remove the impression of an
argument which is founded on original and official documents, they are

suggested for the first time in this case, after the lapse of years and
years, to be either incorrect in their phraseology or to have a diflerent

meaning to that which the words themselves would indicate. That
occurs more than once in the course of this case.

Now, sir, in the original case now withdrawn, the Riccord-Piggott
correspondence was put forward as an instance of Russia preventing
foreign trade. It is sufficient for my purpose to call your attention,

Sir, simply to the fact—I read nothing from it—that on ])age 45 of the
United States Case, the Riccord-Pigott incident appeared as under the

date, quite correctly, of 1819. It ran through four pages, from 45 to 49

;

and it was used, perfectly legitimately—as the documents were then
supposed to exist:—in order to support the case, which they then
believed to be the truth, that Russia had prevented vessels from going
into Behring Sea. Will you be good enough, Mr. President, to kindly
let your eye run on to page 49—all is now struck out from page 45 to

page 49—but at page 49 you will observe that the thread of the story is

then taken up

:

It thus appears from the foregoing citations that, so far as it concerns the coasts

and waters of Bering Sea, the nkase of 1821 was merely declaratory of proexisting
claims of exclusive jurisdiction as to trade, -wliich had heen enforced therein for

many years.

That is not withdrawn. That is a statement made on evidence which
they then believed to be true, that for many years the trade of foreigners

had been prohibited in Behring Sea.

The Ukase of 1799 which sot forth a claim of exclusive Russian jurisdiction as far

south as latitude 55", called forth no protest from any foreign powers, nor was objec-

tion oflFered to the exclusion of foreign ships from trade with the natives and hunt-
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ing far-bearing animals in the -waters of Behring Sea and on the Alentian Islands as
a result of that ukase and of the grant of exclusive privileges to the Russian Amer-
ican Company. It was only -when the ukase of 1821 sought to extend the Russian
claim to the American continent south to latitude 51°, and to place the coasts and
vraters of the ocean in that region under the exclusive control of the Russian Amer-
ican Company, that vigorous protests were made by the Governments of the Unit«d
States and Great Britain.

Therefore, Sir, there stands to-day that statement, without—I say it

with great respect—a shadow of evidence to support it, that prior to

1824 the Ukase of 1799 had been used to exclude foreigners, and that
in fact the only complaint was the extention of the Ukase of 1821.

Now, Sir, I have said that the Eiccord-Pigott incident, struck out

—

honestly and fairly struck out—from their case when they found that
they had relied upon falsified documents, when you look at the true
documents, is an absolute contradiction of their statement as to the
exclusion of foreign vessels from Behring Sea. I will take this as
briefly as I can, but it is of some importance. May I ask you to be
good enough to turn to page 18 of the British Counter Case. The
original documents are set out in the revised translation supplied us by
the United States at pages 13 to 17 of Volume one; but you need not
refer to that. You will find all that is material at pages 18 and 19 of

the Counter Case. Now, Sir, what are the facts I

Kiccord and Pigott had made a contract with the Eussian American
Company to go whaling; the monopoly having been guaranteed to Eus-
sian subjects: the Government objected—not at all improperly—to an
Englishman having any interest in it; and accordingly you will find at

page 18 the extracts from the letters referred to, from which it appears
that Kiccord, the Superintendent of Kamtchatka, had made an agree-

ment with Pigott, an Englishman, for ten years, from 1819,

with reference to fishing for whales and extracting oil from these and other marine
animals on the shores of Kamchatka and on those of all Eastern Siberia, in the
harbonrs and bays and amongst the islands.

I need not remind you, Mr. President, that Eastern Siberia is washed
by Behring Sea. It is not a question of the Pacific Ocean only. It is

a question of the waters right up into Behring Sea.
Justice Harlan.—That Pigott is marked on your map?
Sir KiCHARD Webster.—That is marked on the map at Kotzebue

Sound. That is on the other side. I was at present taking it up in the
order of time. At present we have got him only as far as Kamchatka.
Lord Hannen.—You did not read all of that. It reads "On the

shores of Kamchatka".
Sir KiCHARD Webster.—Perhaps I did not express myself plainly.

I am now merely dealing with the Western side, Kamchatka and East-
em Siberia, not with the United States side.

Now, what is the objection which the Governor takes? T will tell

you, Mr. President, if you will look at the original correspondence. It

turns out that the company were unwilling to enter into the whaling
trade. It did not pay or they supposed it would not pay. Whereupon
they were directed to turn their attention to the whale fishery; and
the Government further ordered that no foreigner should be allowed to i^

enter a merchant guild, or to settle at Kamtchatka or Okhotsk, and that
^

no foreign merchant-vessel should be permitted,

to trade at those places under any circumstances, or to enter the ports of Eastern
Siberia except in case of distress. . . Furthermore, the Englishman Davis at Okhotsk,
and Dobeilo's agent in Kamtchatka are to be informed. . . that the Government
refuses them permission to remain at those places, or to build houses or hold real

property there; the local authorities shall afiord them all proper facilities for

disposal of their property and leaving the country.
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Sir, as time is of great importance, I will merely mention—it is not
necessary to read it—the rest of the document at page 14. I am quoting
from the United States translation at page 14 of Appendix I. It will

appear that in the end the only prohibition was against holding land or
entering the trade guilds; and more than that, that they might be in Beh-
ring Sea is obvious because they could not very well enter the ports of
eastern Siberia except in case of distress, unless they were up there
somewhere in the sea. 1 need not pause to argue that, because the
facts are conclusive. If you, Mr. President, and the other members of
the Court, will kindly look at page 19 of this correspondence produced
to us upon notice to Mr. Foster, you will find a letter that shows that
Pigott was trading on the coast of Behring Sea, and had gone up as
far as Kotzebue Sound, the place I quoted when Mr. Justice Harlan was
good enough to put the question to me, and a letter of January 21,

1821, puts it beyond all doubt what the fact was

:

On the 29th September, 1820, the American brig "Pedlar" arrived at this port.
Her captain is Meek, a brother of Meek who is well known to yon. She had on
board Mr. Pigott, with whom yon are well acqnainted. He was the supercargo or
owner; for the cargo was under his control, and he directed the movements of the
ship. He had come from Kamtchatka in eighteen days.
There were at that time two men-of-war on the roadstead, and this fact afforded

me frequent opportunities of meeting Pigott, for he was acqnainted with the officers

of both of them. They had met beyond Behring Straits in Kotzebue Sound, and had
been anchored there together. He said, in a hesitating way, that he had been trading
there.

I must confess that I was wrong when I said, in a letter to Michael Michailovitch
that a single man-of-war would be sufficient to put an end to this traffic.

It is not necessary, of course, to point out that if this were not some-
thing serious, it would not have been spoken of in this way.

To tell the truth, I did not believe it at the time; but I was afraid that a whole
squadron, or at least a couple of frigates, would come down upon us. This prospect
frightened me, both as Manager of the American Colonies and as a Russian. They
would have eaten up all our provisions, and coat the Emperor a lot of money, without
doing much good.
What hope is there that a single frigate will be able to stop this traffic on our

shores, abounding in straits and excellent harbonrs, and so well knoton to these Amer-
icans that they may be called the pilots of these coasts? They will always be on good
terms with the natives. .

.

Is it not a little strong, Mr. President, for my learned friends, in the
face of the facts that their own documents disclose, to adhere, as I
understand them to adhere, in their Counter Case, to the view that
prior to 1821 there had been a prevention of trade and an exclusion of
foreigners from taking part in the trade within the prohibited region?
Lord Hannen.—Was there not. Sir Richard—I am not dealing with

its effect—a prohibition of trade with the natives on the shores by the
Russians?

Sir Richard Webster.—At what date, my Lord?
Lord Hannen.—Well, from the date of 1799.

Sir Richard Webster.—I think there was. The important point
is that it was in order to prevent, if they could, access to the shores,
and that it is wholly untrue to suggest, as the original Case did, that
the object of the Ukase of 1799 was to prevent the vessels frotn navi-

gating the waters of Behring Sea or from exercising rights upon the
high sea. I think what my Lord Hannen was good enough to refer to

is section 10, (on page 13 of the British Counter Case), of the Ukase
of 1799:

10. In granting to the Company for a period of twenty years, throughont the entire

extent of the lands and islands described above, the exclusive right to all acquisitions,

industries, trade, establishments, and discoveries of new countries, etc.
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I am not sure, my Lord-, that in terms the Ukase of 1799 prohibited

foreign trade; but it is not material for my purpose. I would assume
that the general effect of it may have been to give foreign trade, ^s far

as Russia could, to the particular company. But the point that I

desire to bring out is that there is absolutely no evidence of any exer-

cise of the right of exclusion by Eussia. On the contrarj^, when yon
come to look at the documents, it is clear that there had been extensive

interference with their foreign trade, which the company objected to.

Mr. Justice Harlan.—Whatever rights were given by that Ukase
were given exclusively to this company ?

Sir Richard Webster.—Certainly.

Mr. Justice Harlan.—Whether they extended to the whole ocean
or only to the coasts or islands ?

Sir EiCHARD Webster.—So far as Eussia was concerned, whatever
she gave, she gave it exclusively to the company. It is quite clear that
the United States view in 1821 was that it had no operation against

foreigners, and I submit it would have no operation against foreigners.

Its object was to consolidate the many rival comj^anies. That is stated

also in Bancroft's book, quoted in the British Case, but I do not go back
upon that.

'Now, Mr. President, if you will turn over to page 20 of our Counter
Case, you will find there the letter from the Governor-General of

Siberia

:

We arefamiliar with the complaintt made iy the Amei-ican Company in regard to the

bartering can-ied on by citizens of the United States, at their establishments, and in

regard to their supplying the natives with fire-arms. These complaints are trell

founded, but nothing can be done in the matter. It would be useless to apply to the
United States Government to stop the trading: the connuercial rules of the Unit«d
States do not allow such interference on the part of their Government. The only

thing to be done is for the Company to endeavour to strengthen the defences of the
principal places in the Colonies, and for the Government, at least, not to favour this

foreign trade. But the establishment of a whale fishery on the eastern shores of
Siberia would undoubtedly favour it in a high degree. The establishment of a whale
fishery would be a pretext for, and an encouragement to, foreign trade.

Later down in the same letter

:

Mr. Eiccord

—

He was the Superintendent of Kamschatka

—

says, in his letter, thnt, oioing to the smallness of our forces in that part of the world,
wecannot prevent foreigners from whaling. In the first place, we may not be so weak
as he supposes. The occasional appearance of a single properly armed ship may be
sufficient to keep qniet and disperse all these whalers.

Then on the 28th of February, 1822, you will find that the object

which was recognized there was to get a footing for this purpose—for

the purpose of collecting furs on the Aleutian Islands,

or on the northern islands situated in the direction of Behring Strait, that he made
his proposal, of which you have already been informed, with regard to whaling and
fishing for the benefit of Kamtchatka and Okhotsk.

In the face of that, Mr. President, it is not too mucb to say, I submit,
that regarded from the point of view of information and fad s gathered
from every source, there is not the slightest shred of evidence beyond
the withdrawn documents, now admitted to be untrustworthy and not to

be relied upon, of any exercise by Eussia at all prior to 1821.

Now I come to 1821 ; and I must be permitted to make a few observa-

tions with regard to the Ukase of 1821. I read to you, Mr. President,

before we adjourned, at the suggestion of my learned friend. Sir Charles

Eussell, from page 38, 1 think, if I remember right, of the British Case,
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the language of the Ukase; and I need not read it agaiu. I may have
to refer to it perhaps in another connection. Now I ask the kind atten-

tion of the Tribunal to a point made by my learned friend Mr. Carter,
which, if I may be permitted to say so as an advocate, certainly was
somewhat surprising. He said Russia never attempted to claim any
exclusive jurisdiction in any part of Behring Sea: that it was not a
claim to exclusive jurisdiction; and Mr. Carter supported his statement
by printed passages in the Argument. I can give the references in case
they be required.

Says Mr. Carter, it was not a claim to exclusive jurisdiction ; and
here again I speak with care. For the first time, for the i)urposes of
this argument, it is suggested that the claim to exclude the ships of
all nations 100 miles from the coast is not a claim to exclusive jurisdic-

tion and exclusive dominion. I confess, so far as advocates are allowed
to have feelings, that a feeling of surprise did come across me. It

occurred to me that this proposition required some authority: that
excluding vessels from 100 miles from the coast was not an assertion of
exclusive dominion and an exercise of exclusive jurisdiction.

I desire to say here with reference to an observation made by Mr.
Justice Harlan more than once to my learned friend, the Attorney-
General, that I do not think that Russia had any intention of closing
Behring Sea. I do not think that Russia at that time knew anything
about, the actual width of the passes. I do not suppose the passes
had been surveyed. They may have had sufficient knowledge to know
that they might have closed it, or they might have not. That they
claimed that this part of the world had all the characteristics which
would have justified them in closing the whole area, there is no doubt;
but I am disposed to adopt, if I may say so, the view put forward by
Mr. Justice Harlan, that whatever they meant by their hundred miles,

they did not have it in their mind that thereby no ship would be able
to go into the middle of Behring Sea; but if once that be recognized,
it strengthens my position enormously. For on what authority of text-

book, judicial writer, or judgment, can my friend suggest that exclud-
ing ships, excluding navigation, from a given belt from your coasts is

not making them, even something more than territorial waters, for it is

an exercise of dominion. Why, Sir, may I remind this Court, every
member of which, I know, is acquainted with the fjict, that it has been
a subject of discussion whether even within the three-mile limit there
is not a right of navigation for peaceful purposes. I know Mr. Juctice

Harlan was good enough to read through, or look through, the judg-
ments in Queen v. Keyn. There is a very considerable discussion in

many of the judgments in Queen v. Keyn as to whether in territorial

waters, that is to say in waters in which, for certain purposes, undoubt-
edly the country had exclusive jurisdiction and exclusive dominion,
whether the right of peaceful passage was not still an international

right. I believe I am not going too far in saying that all the Judges
twk that view ; and yet in the face of that discussion, counsel are found
to say that the claim to exclude ships from 100 miles of the coast is not
an attempt to exercise over those 100 miles sovereign jurisdiction.

I have looked at several books, and I might really occupy as many
hours as I wish to occupy minutes, in citing authorities to show that

the origin of all this idea of exclusion was an extension of dominion
over territorial waters, land-locked seas, and a variety of arguments
that have been brought forward to give exclusive dominion ; but I will

content myself with reading from Chancellor Kent. I ask the Tribunal

to listen to what Chancellor Kent said of this claim of Russia, which is
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sufficient for my purpose. Mr. President, you know Chancellor Kent
by name, the great American jurist. This is in the original edition.

When I say the original edition, I am not certain it is in the first, but it

is one of the editions which were edited by the great lawyer himself;

and I read from the 9th edition, published in 1658, from the original

page 31, the original text, volume I:

The claim of Russia to sovereignty over the Pacific Ocean, north of the olst degree
of latitude as a close sea, was considered by our Government in 1822 to be against
the riyhts of other nations.

Mr. ChancellorKent wasnot in the habit ofusing eithervague language
or uncertain language. He describes it there as the claim of Russia to

sovereignty; and I want to ask this Tribunalr-I must not anticipate

what I have to say later on in attempted reply to Mr. Pheli)s' argument,
but I ask again, is there the vestige of an authority for the suggestion
that the right to exclude other ships from navigating a belt of water
alon g side,<'n the borders of, a coast, is otherwise than an act of sover-

eignty! Why, the very acts that we have got to discuss later on, the
acts which are properly justified as municipal statutes. Acts of Parlia-

ment, in order to protect certain interests there, are a very much less

exercise of the sovereign power of legislation, and are justified and
sui)ported by special considerations. But this was a claim to exercise

exclusion, or to confiscate vessels if they came within 100 miles of the
coast; and yet, knowing the stress of the position, counsel suggest that
that was not the exercise of exclusive jurisdiction, but was what they
are pleased to call a defensive regulation.

There is not, Mr. President, as far as I know, as far as my research
has enabled me to trace out this matter, a vestige of an authority, in

text-book,judgment or legal writer, to indicate that exclusion of vessels
from a margin of the sea—absolute exclusion—is otherwise than an act
of dominion and an act of sovereignty. Why, really, if you will look at
the citation at page 141 of the United States argument, from Sir Henry
Maine, jou will find these words. I might refer to half a dozen author-
ities cited by Mr. Carter; but at the bottom paragraph of the citation

from Sir Henry Maine, you will find this:

At all events, this is certain, that the earliest development of maritime law seems
to have consisted in a movement from mare liberum, whatever that may have meant,
to mare clausum—from navigation in waters over which nobody claimed authority,
to waters under the control of a separate sovereign. The closing of seas meant
delivery from violent depredation at the cost or by the exertion of some power or
powers stronger than the rest, ^^o doubt sovereignty over water began as a benefit
to all navigators, and it ended in taking the form of protection.

And at page 146, quoting from the opinion of Sir Robert Phillimore,
in Queen v. Keyn

:

According to modern international law it is certainly a right incident to each state
to refuse a psissage to foreigners over its territory by land, whether in time of peace
or war. But it does not apjiear to have the same right with respect to preventing
the passage of foreign ships over this portion of the high seas.

And the passage, Mr. President, which I referred to just now is at
page 40 of the same book, where in his argument upon this question,
Mr. Carter states it in this way:
Russia never at any time prior to the cession of Alaska to the United States

claimed any exclusive .jurisdiction in the sea now known as Behring Sea, beyond
what are commonly termed territorial waters. She did, at all times since the year
1822, assert and enforce an exclusive right in the "seal fisheries" in said sea, and
also asserte<l and enforced the right to protect her industries in said "fisheries"
and her exclusive interest in other industries established and maintained by her
upon the islands and shores of said sea, as well as her exclusive enjoyment of her

I
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trade with her colonial establisLmenta npon said iRlands and shores, by establishing
})rohibitive regulations interdicting all foreign vessels, except in certain specitied

instances, from approaching said islands and shores nearer than 100 miles.

Now, Mr. President, let us just for a few moments consoler what the
assertion of Eussia was; and I will ask you once more to turn to the
language of the Ukase of 1821, which will be found on page 38 of the
British case. The statement is as conveniently set out there as at any
other place.

Section 1. The pnrsuits of commerce, whaling, and fishery, and of all other industry,

on all islands, ports, and gulfs, including tlie whole of the north west coast of Amer-
ica, beginning from Behring Straits to the Slst of northern latitude; also from the
Aleutian Islands to the eastern coast of Siberia, as well as along the Kurilo Islands,

from Behring Straits to the south cape of the Island of Urup, viz., to the 45" 50'

northern latitude, is exclusively granted to Rnssian subjects.

Section 2. It is therefore prohibited to all foreign vessels not only to land on the
coasts and islands belonging to Russia, as stated above, but also to approa< h them
within less than 100 Italian miles. The transgressor's vessel is subject to confiscation,

along with the whole cargo.

Senator Morgan.—Does anybody know who! her there is a "comma"
in front of the words, "beginning from Behring Straits", in the original

text?
Sir Richard Webster.—In this copy there is a comma in front of

the second "Behring Straits". There is no comma at the first one. It

is, "beginning from Behring Straits to the 51st degree of northern lati-

tude"—on the eastern side; and "from Behring Straits to the south
cape of the Island of Urup"—on the western side. That was the claim

of Russia.
Senator Morgan.—The question I had in my mind was whether that

was not a new description of the North -West Coast, adopted by Russia.

Sir Richard Webster.—No—"from Behring Straits to South of
51° north latitude", is the same description. It is new in one sense

—

that there are four or five others suggested in the course of the argument
by my friends. It is no new description as for as we are concerned

—

it is the description of the North-West Coast of America, as far as I

know, that prevailed throughout.
Senator Morgan.—The "North-West Coast of America" might, in

a certain aspect of the subject have referred to a limited portion of the

shore.

Sir Richard Webster.—Perfectly true.

Senator Morgan.—Whereas, in giving an implied latitude to the
grant of privilege there, they might have made it more specific by
saying the "North-West Coast of America", and then make a new
definition, giving the beginning of it.

Sir Richard Webster.—The words are "the whole of the North-
west Coast of America"—perfectly true; and if there be a document

—

and I hope this will not be forgotten—giving another meaning to

"north-west coast", at any stage of this correspondence, I will read it

of course, and not only read it, but will point out, (if there be such a
document) its full meaning against me. But I must in deference to

what you have been good enough to put to me—say that I assert again,

from the time of the Ukase, down through the whole history, to tlie

cession in 1867, there is not a document that suggests that "North-
west", had the limited meaning.
Now my friends say this: "It is perfectly true that the Ukase did

include the whole North-West Coast: It is perfectly true that the

Ukase did include the whole Pacific Ocean and Behring Sea—(I am
using that expression so as not to be thought to be begging it against



428 ORAL ARGUMENT OP SIR RICHARD WEBSTER, Q. C. M. P.

them—what they call the " Pacific Ocean ", and Behring Sea)—but the

Treaty did not, and therefore, you, Great Britain acquiesced in the

claim of Kussia in Behring Sea". Is that true, or is it not, Mr. Presi-

dent? I do not wish to do an injustice, if I can avoid it, to my friend.

I will read two passages from the Counter Case and Argument which
make this clear.

At page 19 of the Counter Case they say this

:

The Ukase of 1831 evoked strong protests, and the character of these protests is

explained at pages 50 and 51 of the Case of the United States. It is further pointed
out at pages 52 and 53 that in the treaties resulting from these protests a clear dis-

tinction is intended to be drawn between the Pacific Ocean and Behring Sea, and
that by formally withdrawing the operation of the Ukase as to the Pacific Ocean,
but not as to Behring Sea, a recognition of its continued operation over the latter

body of water was necessarily implied.

Now there is nothing much stronger than this assertion which they
have attempted to prove—that inasmuch as the Treaties themselves,
either on their face or by looking at documents which Great Britain
could not deny—either from the Treaties and those documents, "Pacific
Ocean" does not include "Behring Sea"; "North-West Coast" does
not go further north than 60°. Therefore there is an ample recognition
of the continued operation of the Ukase of 1821 over Behring Sea and
over the North-West Coast, north of 60°.

Now Mr. President, I must address myself to this point, having full

regard to the nature of this Tribunal, and not being able to dismiss it

in the summary way that I should in an ordinary Court of Justice in
our Country. Mr. Carter tells me that the United States Counsel are
not quite in the same position as we are, but that the opinion of United
States Counsel is supposed to give validity to arguments ; therefore
they also vouch them, and therefore I must deal with this matter. I
find at page 36 of the United States Argument, this statement:

In the view of the undersigned, Mr. Blaine was entirely successful in establishing
his contention that the assertion by Russia of an exceptional authority over the
seas, including an interdiction of the approach of any foreign vessel within 100
miles of certain designated shores, while abandoned' by her treaty with Great
Britain in 1825

—

I ask the Tribunal to notice this

—

as to all the northwest coast south of the 60th parallel of north latitude, was, so far
as respects Behring Sea, and the islands thereof, and the coast south of the 60th
parallel,

—

that is a mis-print, it is ^^ north of the 60th parallel"

—

never abandoned by her, but was acquiesced in by Great Britain.

It would have been more satisfactory to us (and I think it would
have been more satisfactory to the Tribunal), if inasmuch as a definite
finding in favor of the United States is asked on this point, Mr. Carter
had found it possible to have indicated to us what the arguments were
in support of that complete success of Mr. Blaine; but inasmuch as I

am determined, at any rate, that the Tribunal shall know the exact
position, will they give me their kind attention for a few moments
while I endeavour without one word of colour of my own, to show that
the confidence in the success of Mr. Blaine was not such as Mr. Carter
has thought fit to indicate at page 36; and I will ask the Tribunal (if

I am not unduly trespassing on them), to turn to Appendix II to the
British Case, because the few documents I have to relier to happen to
be set out verbatim there.
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1 turn, first, to part 2 page 1. I am not going to read the letter, but
I am going to state, Sir, what it contains. It is the first announce-
ment from the Chevalier de Poletica to the Secretary of State of the
United States. It is under date of the 28th February 1822. In that
letter the expression "North-West Coast", occurs six times. We are
not now on the question of a charter to a company—we are not now on
the question of privileges given to individuals—we are on the question
of international negotiations, and there is not less good faith between
nations than there is between individuals. The phrase "North-West
Coast" is used six times. In every instance it is used of the coast

extending from Behring Straits to whatever point in the south the
Bussian dominion went to.

Therefore, upon the question of what " North-West Coast " meant in

the opening letter to the United States dealing with these negotiations,

"North-West Coast" has a distinct and recognized meaning.
What about "Pacific Ocean?" "Pacific Ocean" occurs several

times, but I will call attention, if you please, Sir, to the passage on
page 3 near the end of the letter

:

I ought, in tlie first place, to request you to consider, Sir, that the Russian posses-
sions in the Pacific Ocean extend on the North-West Coast of America from the
Behring Straits to the 5l8t degree of north latitude.

No Eussian minister has ever attempted to put upon this language the
construction my friends seek to put upon it. According to my friend,

Mr. Carter, the bargain which followed out this negotiation, without
any change of expression, is to be supposed to have intended a different

meaning to these words. When that negotiation commenced, "North-
West Coast " had a distinct and definite meaning for the purpose of that
negotiation. " Pacific Ocean" had a distinct and definite meaning for

the purpose of that negotiation. The two are consistent. If " North-
West Coast" means the Wsi^re only from 60°, then "Pacific Ocean" does
not include Behring Sea. If " North-West Coast" does go up to Behring
Straits " Pacific Ocean " does include " Behring Sea ", and I am not over-
stating the case as you wiU find—in every single instance in which that
occurs in that letter those are the meanings of those words.
Now that is the opening of the negotiations with the United States.

Now let us look at the opening of negotiation with Great Britain.

Would you be good enough to turn back to page 1 of the first part

—

it is the letter from Baron Nicolay to the Marquis of Londonderry. It

is in French, but perhaps I ought to refer to the two letters—Baron de
Nicolay's of the 31st October, including Count Nesselrode's of the 7th
October. They are at pages 1 and 3 of the first part. They are both
in French, but any member of the Tribunal who will kindly run his eye
down will be able to see the words in a moment in several i)laces: Le8
cotes nord-ouest de VAmerique appartenant a la Russie ; les cotes nord-
ouest de VAmerique : La cote nord-ouest de VAmerique, depuis le detroit

de Behring jusqu'au 51°.

Then turning over the next page you will see:

Cettepartie de VOcian Pacijique, qv^e bordent nos possessions en Avi6r-
ique et en Asie.—
that is, the Pacific Ocean which bounds our possessions in America and
in Asia. And further down in thesame letter there is another reference
to the Pacific Ocean.
Now this letter of the 7th October, from Count Nesselrode to Count

Lieven, again has many references both to the North West Coast and
the Pacific Ocean, and again occurs the phrase. Les possessions Kusses
sur les cotes nord-ouest de VAmerique et nordest de VAsie,
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And then ajr«iin: La cote nord-ouest de VAm&rique, depuis U detroit de

Behring jusqu'au 51 de latitude septentrionale—a lurtber reference to the

Pacific Ocean. Therefore, in the documents which open the diplomatic

negotiations these words are used, and used in the only sense in which
they couhl be used, as meaning the whole " E^orth-West Coast", the

whole of the " Pacific Ocean ". Is there less good faith between nations

than between individuals? I am to be followed by one whom I know
to be a great lawyer and advocate and diplomatist. Will my friend,

Mr. Phelps, suggest—I know he will not—that good faith between peo-

ple who are negotiating, between nations, is less than between individ-

uals? If anything—if there could be such a difference of standard—it

should be higher; but at any rate it should be as high.

aNow, Sir, the position of things is this—that had this been an ordi-

nary contract between individuals and you wanted to turn round and
say: It is quite true that we began the negotiation understanding
what we meant by " Northwest coast": it is quite true that we began
the negotiation understanding what we meant by "Pacific Ocean", but
in the course of the negotiations those words acquired a different mean-
ing: "North-West coast" no longer meant what we called it "from
Behring Straits to 51o", it only meant "from 60oto54o". "Pacific

Ocean " no longer meant what we called it, it only meant " that part of

the Pacific Ocean which is south of the Aleutian Islands".

I will appeal to any judge—to anyone who has any judicial or legal

experience. Assuming that a negotiation between individuals starts

with both parties understanding " Pacific Ocean ", and " North-West
Coast," as meaning what I have said, and one of the parties after the
contract turns round and says :

" Oh no, when I made the contract with
you I meant something quite different by those two expressions", what
is the first thing a judge would say? It is: " Where, in the course of

the negotiations did you ever call the attention of the other party " to

the fact that you were using the expressions in a different meaning? I

hope I have made my point clear to your mind, Mr. President—I do not
wish to repeat myself—I say, starting in October 1821, through the
whole course of these books (and all the original documents are here),

there is not a trace of the suggestion of a change of meaning in either

"North-West Coast" or "Pacific Ocean ", so that the point which Mr.
Senator Morgan was good enough to put to me for my consideration
tells in my favour, because they were using words in a meaning per-

fectly well known to the parties. But is there anything the other way?
Mr. Justice Harlan.—Will you let me ask you. Sir Kichard, if it will

not interrupt you, what do yon think Mr. Adams meant in his letter to
Mr. Middleton of July 22nd when he said "the Southern Ocean"?

Sir Richard Webster.—To what page are you referring, Judge?
Mr. Justice Harlan.—To page 141 of vol. I of the Appendix to the

Case of the United States.
Sir Richard Webster.—To what passage, Judge, might I ask?
Mr. Justice Harlan.—The third paragraph.

• Sir Richard Webster.—The paragraph commencing : " The United
States can admit no part of these claims"?
Mr. Justice Harlan.—Yes.
Sir Richard Webster.—It says:

The United States can admit no part of these claima. Their right of navigation
and of fishing is perfect, and baa been in constant exercise from the earliest times
after the peace of 17^3, thronghout the whole extent of the Southern Ocean, subject
only to the ordinary exceptions and exclusions of tlie territorial jurisdictions, which
so far as Russian rights are concerned are confined to certain islands north of the
fifty-lifth degree of latitude, and have no existence on the continent of America.
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I may tell you, Judge, that I am very much obliged to you for i>oint-

ing it out to me—it tits in exactly with the point 1 was going to have
urged to you later on. At this time it was a recognized principle

—

when I say recognized it was a principle of international law— I do not
really know that it does not prevail up to the present time—but at this

time it was a recognized princii>le of international law that you might
laud on unoccupied coasts, in the course of general rights of fishing

and navigation. Would you kindly look again at tliat book. I am
going to read from page 10 of the 2nd part of the same book with refer-

ence to Mr. Justice Harlan's point which he was good enough to put to

me. This is a letter from Mr. Forsyth who was Secretary of State.

Mr. Justice Harlan.—The letter is from Mr. Forsyth, Secretary of

State to Mr. Dallas.

Sir KiCHARD Webster.—The second paragraph of the letter is this

(See Appen II B. 0. part 2 p. 10)

:

The Ist article of that instrument is only declaratory of a right which the parties

to it possessed, nnder the law of nations, without conventional stipulations, to wit,

to navigate and fish in the ocean upon an nnoccnpied coast, and to resort to such
coast for the purpose of trading with the natives.

I do not know, Judge, whether you know that the same claim was
made by the United States much later in connection with the Falkland
Islands. It was at this time—I do not know that it is not still—sup-

posed by international law that you could land upon an unoccupied
coast, and without any grant or permission for the purpose of trading
with the natives; and speaking of that, Mr. Wheaton at page 171
referring to this very trading says:

Admitting that this inference was just and wa^ in coutoniplation of the parties to

the convention

—

That is about the ten years

:

it would not follow that the United States ever intended to ahandon the just right
acknowledged by the first article to belong to them under the law of nations i. e.

to frequent any part of the unoccnpied coasts of North America, for the purpose of
fishing, or trading with the natives.

Kow, my answer to you, Mr. Justice Harlan, is this;—That Mr.
Adams, when he wrote on the 22ud of July, said : we cannot admit your
territorial claims down to latitude 51°; we cannot admit your right to

prevent us from navigating and fishing, for the only possessions that
you have occupied are certain Islands north of the 55° of latitude, and
therefore he was again referring to what he believed to be the true view
of international law, that, if the Russians had got no occupation, they
could not prev^ent other nations from landing.
Mr. Justice Harlan.—I do not think you quite appreciated my object

in asking that question. Sir Richard. In the paragraph before, Mr.
Adams describes the protection of territorial jurisdiction '.'from the
45th degree of North latitude on the Asiatic coast to the latitude of
51° North on the Western coast".

Sir Richard Webster.—You will observe. Judge, that no Northern
limit is mentioned.
Mr. Justice Harlan.—Yes.
Sir Richard Webster.—It goes up to Behring's Straits.

Mr. Justice Harlan.—
And they assume the right of interdicting the navigation and the fishery of all

other nations to the extent of 100 miles from the whole of that coast.

Then he proceeds to announce what he understands to be the prin-

cipal rights of navigation and fishing of the citizens of the United
States throughout the whole extent of the Southern Ocean.
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Sir Richard Webster.—That is the same thing as the "Pacific".

Mr. Justice Harlan.—That is what the object of my question was,

—

lo know, when he used the words "Southern Ocean", whether he meant
by that phrase to include the waters of Behring Sea uj> to Behring
Straits?

Sir Richard Webster.—Most certainly. I am extremely obliged

to you. Judge, for this, or any other question. If it be necessary to

demonstrate that, I can demonstrate that the "Southern Ocean" and
the " Pacific Ocean" were used as interchangeable terms repeatedly at

this time; and my point is, in reference to Mr. Adams' letter, that there
is not a word to suggest that he stopped at 60°.

I did not mean myself to refer to this letter, because I was treating

the correspondence as a whole; but there is not a word to indicate that
he stopped at 60°, according to Mr. Carter's contention,—that they
were giving up any right, not only with regard to Behring Sea, but
anything which was to the north of that point 60°. All I say is this,

that no other construction can fairly be put on that language at the
present time. And I think, Sir, there is conclusive proof of wliat I am
saying. I need not trouble you to look at it, but in Volume I of tlie

A]>pendix to the British Counter Case is set out a letter from Mr.
Adams to Mr. Rush, on the same date, the 22nd of July, 1823, to which
you referred me. Mr. Rush was the Minister to Great Britain, and, in

the last paragraph but one from the bottom of page 56, it says:

By the Ukase of the Emperor Alexander of the 4th fl6th) September, 1821, an
exclusive territorial right ou the north-west coast of America is asserted as belong-
ing to Russia, and as extending from the northern extremity of the continent to
latitude 51° and the navigation and fishery of all other nations are interdicted by
the same Ukase to the extent of 100 Italian miles from the coast.

I need not say that Mr. Adams would not refer to the Ukase in two
letters written upon the same day referring to it as excluding Behring
Seain one, and including it in the other. In the paragraph above that
to which I call attention, he quotes the Ukase as being the claim of

exclusive jurisdiction from the 45th degree of north latitude on the
Asiatic coast to the 51st degree north on the American continent. He
is coming all the way round, and then he refers throughout to the whole
extent of the Southern Ocean, and many people at that time spoke of
the "Pacific Ocean", as being the Southern Ocean, because they got to
it by coming round Cape Horn. Now I pass on, having, I hope, not
improperly endeavoured to answer the question you were good enough
to put to me. My point is, that those are the still meanings of those
words. Do they change it? Will you be good enough to turn over to
page 63 of the first part of vol. 2 of the Appendix to the British Case?
Here, at least, I am upon safe ground. The first letter I read, Mr.
President, was on October 21st.

The President.—On page 63 it is not a letter, but a draft.

Sir Richard Webster.—Tlie actual letter is given on page 61, but
to save you trouble, I was giving the page where you would find the
actual document I was going to refer to. The document is a draft con-
vention enclosed in a letter of the 12th June 1824 nearly three years

—

you will follow me—after the letter of October 1821. What did Great
Britain understand by "Pacific Ocean"?—what did Great Britain
understand by "North-West Coast" at this time? This is supposed to

be, according to my friend, a communication of people who were using
" north-west coast" and "the Pacific Ocean" in different senses to those
which I have indicated were put upon them when the negotiations com-
menced. Will you kindly look at the page to which I call attention

—
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page 63. (Part. 2, Appeu II B. C.) I will read the English transla-

tion, although both the English and French texts are cited side by side.

It says

:

It is agreed between the High Contracting Parties that their respective subject*
shall enjoy the right of free navigation along the whole extent of the Pacific Ocean,
comprehending the sea within Benring's Straits.

It is a little strong to suggest that the people who made the Treaty
a few months after this were not getting the right of iiavigating and
fishing in Behring Sea when they were writing on JuJy L*4th, and there
using the expression Pacific Ocean in the sense of the sea extending
right up to Behring Straits so as to include the sea within Behring
Straits. Would you kindly turn, if I am not unduly trespassing upon
you, to the contreprojet which is given in French, and you will find it

at the beginning of page 65, there you will find no suggestion from
Bussia that Great Britain was using "Pacific Ocean" or " north-west
coast" in a different meaning. On the contrary, the objection taken to

the language, as you will remember,—the Attorney General called your
attention to it—was not because Russia did not wish to give a right of
navigating in Behring Sea, but because they thought that the contre-

projet might give a right to visit places north of Behring Straits, and
yet it is to be supposed that the parties were negotiating, having again
put a limit to the ordinary words " Pacific Ocean" and " North-West
Coast".
Lord Hannen.—The 7th Article, as it appears to me, must point to

this, that the Russians treated the Pacific Ocean as reaching, up to

Behring Straits.

Sir RicHAKD Webster.—Yes.
Lord Hannen.—I think it is absolutely demonstrated that that is so

by these three Articles V, VI and VII. It draws a distinction in the
Vllth: between the Pacific Ocean up to Behring Strait, and the sea
beyond.

Les vaisseaux Britanniques et Ruases navignant sur I'Oc^an Pacifique et la nicr

ci-dessus indiqu^e

That is the sea to the north of Behring Strait.

qui seront forces par des tempetes, ou par qnelque autre accident ^ se r<^fugier dans
les ports respectifs, pourront s'y radouber ets'y pourvoir de toutes cLoses n^cessaires,

et se remettre en mer librement, sans payer ancun droit hors ceux de port et dea
fanaus, qui n'excederont pas ce que payent les navires indigJjncs.

Then at the end the expression is, "ou il aura abord6".
Sir Richard Webster.—Yes. .Would you look at Article VI, which

says:

Dor^navant il ne pourra ^tre form^ par les sujets britanniques aucnn ^tablisse-

ment, ni sur les cOtes nl sur la li8i^re du continent comprises dans les limites des
possessions Russes d(58ign6es par I'Article II.

As to every document I might take up out of some forty or fifty, the
same observation might be made. I might say here—I do not court
interruption—I am only giving notice to my friend Mr. Phelps—that
there is not one single document of all these in which the more limited

meaning is put on "North West Coast"; and, therefore, although I

have endeavored to pick out the striking ones, they are by no means
the only documents that support my contention. It is the fact that in

negotiations extending for years between three great Powers—Bussia
and the United States: Russia and Great Britain—there is not a trace

of this contention made for the first time by Mr. Blaine in the year

1890, in answer to Lord Salisbury.

B s, PT xin 28
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Mr. Justice Harlan.—Let me put this to you iu that connection, if

I am not inteiruptiixg. I understand both sides to contend, or to admit

that Kussia did not intend, by the ukase of 1821, to close Behring Sea,

and that she was not so understood by either side at the time as intend-

ing to close Behring Sea, although Mr, Canning suggested that a limit

should be put.

Sir Richard Webster.—You must exclude Behring Straits, Judge.

It would have closed it on the North. I am speaking of closing it from
the South.
Mr. Justice Harlan.—I understand that. Mr. Canning said the

application of that lOO-mile limit would close Behring's Straits.

Sir KiCHARD Webster.—Certainly.

Mr. Justice Harlan.—And, therefore, would keep British vessels out
of the Arctic Sea. Now. if Eussia did not inteu<l to close Behring Sea
or interfere with navigation in it anywhere outside of the lOU Italian

mile limit, and neither side understood her as doing more than that,

why should they have had in mind any terms in the different projets or

in the Treaty towards securing equality of rights in Behring Sea?
Sir Richard Webster.— For two reasons. In the first plaee,

because, whether it closes Behring Sea or not, the HiO mile limit would
have practically excluded ships from a vast portion of Behring Sea, as

to which the Duke of Wellington and others objected most strenuously,

and the United States too. It was not a question of closing the Sea
only, but a vast portion of Behring Sea.

Mr. Justice Harlan.—But neither the United States nor Great
Britain had any settlements on the Behring Sea coast.

Sir Richard Webster.—It was not a question of settlements.

Mr. Justice Harlan.—Or any trade.

Sir Richard Webster.—I do not at all agfree that they had not
any tiade—it is not a question of settlements. I have read to you, in

answer to j'our question, a few moments ago, the statement made by
the United States official, that at that time the right of navigation, was
considered by international law as giving you the right to trade with
natives where there was no occupation of the coast by the dominant
Power. 1 read Mr. Forsyth's letter, and I read from Wheaton ; and I

could find you many traces of that in the other diplomatic corre-

spondence.
Senator Morgan.—Has that rule or principle of international law

gone out of use!
Sir Richard Webster.—I referred to that a few moments ago, Sir.

With regard to the Falkland Islands in 1835 certainly the United
States contended that they, as far as the Falkland Islands were con-
cerned,—I am not so sure that it has absolutely gone out of use

—

General Foster.—In that case it is not the fact that the United
States admitted that it was no mans land—not as to Falkland Islands.

Sir Richard Webster.—I beg General Foster's pardon. The
United States said, (I will refer to the Case) that even if it belonged
to the Argentine Republic we have by international law a right of
fishing in the high seas and the right of landing at unoccupied places
on the Coast. I must call attention to it, but I must keep myself to

my point. I do not at all complain of the interruption.
Senator Morgan.—My point was that it seemed to me from the

argument here on both sides that international law, by which we are

supposed to be compelled to be governed, has a formative growth and
decay accordingly as it adapts itself to the necessities of mankind.

Sir EiCHAED Webster.—By the assent of Nations undoubtedly.
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Senator Morgan.—But how are we to ascertain whether the assent
of nations lias been obtained?

Sir KiCHARD Webster.—If there have existed at starting rights
which have not been interfered with.

Senator Morgan.—The question comes back, how lonjj would it take
to establish a principle of international law, and how long would it

take for that principle to die out?
Sir KiCHARD Webster.—You talk of a short time and a long time

according to the acts of Nations and according to the evidence of

acquiescence; but I am suie, Senator, you do not want me to be taken
away from my point, because it is really important that I should make
my point clear without discussing collateral matters; but I promise not
to forget your observations. My point was (you will forgive me for

repeating it), that throughout the whole of this correspondence the
navigation of Behring Sea up to the Straits is the basis upon which
they are negotiating.

Now the only other document my friend, Mr. Carter, thought worthy
of notice was Baron Tuyll's note; and I care not, whctlier I refer to the
original French, or the translation. The original French is at page
37 of the British Counter Case; the translation is at page 276 of

the United States Appendix, volume 1. Now here you would have
expected that if the meaning of the words North W^est Coast now
suggested was correct you must have found something pointing to it.

I read from the translation

:

Explanatory uote to be presented to the Government of the United States at the
time of the exchange of ratiticatious with a view to removing witli more certainty
all occasion for future discussions, by means of which uote it will be seen that the
Aleutian Islands, the coasts of Siberia, and the Russian possessions in general on the
North-West Coast of America to 59° 31' of north latitude are positively excepted, etc.

That is on the North-West Coast of America,—from what point?
Obviously from Behring Straits. Does anybody mean to suggest that
it starts at 60° ? . It is so obvious ! From 60° to 59° 30' is only 30 miles

!

Does any man in his senses pretend that when they speak there of the
North- West Coast of America down to 59° 30' they only meant to start

at 60° of latitude? This is the Only document to which my learned
friends can refer to indicate that there is some different construction

put upon North West Coast. We are supi)osed, says Mr. Carter, to

have inherited this construction, are positively excepted from the lib-

erty of hunting, fishing and commerce stipulated in favour of the citizens

of the United States for 10 years. I remind you that the 10 years clause

was for visiting interior seas, creeks and rivers, and trading at places

at which there was a Russian establishment. It had nothing to do with
the rule of International law which permitted you to trade at places at

which there was no Russian establishment.
Mr. Justice Harlan.—That was restricted to a certain part of that

coast.

Sir Richard Webster.—As far as the United States were con-

cerned it was not restricted to any part at all. I am obliged to you. Sir,

for putting the question to me. I asked you to remember to day, that

as between the United States and Russia this lisiire had no existence.

This lisiere was simply for the purpose of defining a boundary between
Great Britain and Russia; so far as the United States were concerned
it had no existence. You will not find a trace of it in the Treaty, or a
word referring to it. What happened was this: Agreeing to 54° 40',

and that is the only latitude mentioned in the American Treaty, the

whole of that coast was to be the subject of the Treaty. On that coast
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for 10 years they are to have the right of visiting tlte interior waters,

creeks and liarbours. I will perhaps trouble you to morrow morning
by reading that clause again, but there was no limit whatever.

Mr. Justice Harlan.—As you so kindly respond, I am tempted to

ask you again to get at your precise meaning, Article VII of the Treaty
with Great Britain says

:

It is also understood that for the space of 10 years from the signature of the pres-

ent Convention the vessels of the two Powers or those belonging to their respective

subjects shall be mntually at liborty to frequent without any hindrance whatever aH
the inland seas, the gulfs, havcus and creeks on the coast mentioned in Article III.

Now, when you turn back to Article III, does not that define and
limit a particular part of that coast!

Sir EiCHAKD Webster.—]S^o, I am sure it was my fault, but I was
not on the British Treaty. I will undertake to demon state that point,

but your question to me was the right of visit with regard to the United
States. You will not find a single word in the United States Treaty
corresponding with that. That happens to come into the British

Treaty because of the lisiere which I will explain, but I was reading to

you from Baron de Tuyll's note which is before the British Treaty was
made in 1825, and Baron de Tujll's note was in December 1824. He
there says:

It will be seen that the Aleutian Islands, the coast of Siberia and the Russian pos-
sessions in general on the North West Coast of America to 59*^ 30'

—

that means from the I^orth

:

are positively excepted from the liberty of hunting, fishirig, and conmierce stipulated
in favour of citizens of the United Seates for ten years.

Then:

This seems to be only a natural consequence of the stipulations agreed upon for.

the coast of Siberia are washed by the Sea of Okhotsk, the Sea of Kamschatka and
the Icy Sea and not by the South Se.i. mentioned in the Ist Article of the Convention
of April 5/17 1824. The Aleutian Islands are also washed by the Sea of Kamschatka
or Northern Ocean. It is not the intention of Russia to impede the free navigation
of the Pacific Ocean. She would be satisfied with causing to be recognized aa well
understood and placed beyond all manner of doubt the principle

—

Now will you kindly note this

:

that beyond 59° 30' no foreign vessels can approach her coaats and her islands nor fish

nor hunt within the distance of two marine leagues.

Not any question here of any special privilege, but an attempt to get
two marine leagues fairly enough. I do ask the attention of the Tri-

bunal to this,

—

vay learned friends will forgive me for using the word
"absurd", I do not want to, but see what the result of their contention
is. Baron de Tuyll is asked to say that from 59^ 30' in this direction
you may only go within two leagues of the coast.
Mr. Carter.—You mean he asks.
Sir Richard Webster.—He is asked to say and he does say by his

note that above 59^ 30' you may go within two marine leagues of the
coast. Does any man in his senses suppose that when he asked above
59° 30' he merely meant to confine that from 59° 30' to 60^. It is abso-
lutely inconsistent with the position of the North-West Coast ending
at 60°.

The President.—]\right it not be understood in this way: All that
coast of the Aleutian Peninsula and Islands, the Southern portion being
settled because it was approached in that way,—as you approach 59° 30'

if you go beyond you go along these Islands.
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Sir EiCHARD Webster.—I have not the smallest objection to meet
any argument of that kiud.

the President.—Let me point out this: I am struck with it. The
Aleutian Islands are also washed by the Sea of Kamschatka or North-
ern Ocean. If they are washed by the Sea of Kamschatka or Northern
Ocean I suppose that means Behring Sea. They are washed on the
southern Side by the Pacific on that Coast, and the Sea of Kamschatka
or Northern Ocean on that coast. That is what we call liebriiig Sea.
I do not understand any other possible construction of this passage.

Sir EiCHARD Webster.—I do not know what was in the mind of the
person who framed this note which was never communicated to Great
Britain (that is proved to demonstration). I am not considering whether
the arguments in this note were well or ill founded,—I am not ccmsid-
ering whether Northern Ocean meant Behring Sea or was another name
for the North Pacific Ocean, but I point this out that it is conclusive
against Mr. Carter's contention.
The President.—The Northern Sea is used in opposition to the

South Sea.
Sir Richard Webster.—I am not so sure.

The President.—It is a strange wording.
Sir EiCHARD Webster.—I will accept it, but it does not touch my

point.

Mr. Carter has told you that in his opinion he is satisfied that Mr.
Blaine was successful in the contention that the Pacific Ocean was
excluded, and he further told you that for the purpose of this Treaty
North West Coast was to be confined from latitude 60° down to 54° 40'

—

the lisUre: I need not mention that again. My point is that Baron de
Tuyll's document is conclusive against that, because to tell us that these
great nations were fighting about 30 miles of country was childish,

—

nobody with any knowledge of diplomacy could suggest it. The posi-

tion is that the Russian Company were seeking to get the 10 years per-

mission stopped at 59° 30', not saying the words limited it, not saying
the clause did not give the United States the right, but trying to get
the 10 years clause stopped at that point, because the lisiere discussion
had arisen in between the time of the Treaty being agreed to in April
1824 and the date on which Baron de Tuyll's letter was written.

The President.—Will you allow me to state that I do not think
that it is fair to consider as a principal of International law that there
is any right (at least to-day and I do not think it ever was previously)
of landing upon an unoccupied portion of any coast which belongs to

another nation. There may be a question between occupation and
possession.

Sir Richard Webster.—That is the ground of it.

The President.—But where there is possession if there is not actual
occupation, the Sovereign nation who has that possession has the right
of doing whatever she likes with it.

Sir Richard Webster.—I think for the last 20 years that certainly
has been the rule; but there are plenty of indications that up till 20 or
30 years ago it was not so clearly understood.
Lord Hannen.—And even then you will find it was based on posses-

sion.

The Tribunal then adjourned till to-morrow at 11.30,
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Sir Richard Webster.—Mr. President, I wish as briefly as possible

to coDclude wliat I have to say on this question of the Treaties. Per-

haps I ought not to pass on without saying one word more about Baron
de Tuyll's note. It has nothing but a historical interest in this case;

absolutely nothing, as it is not suggested that it was ever communicated
to Great Britain; and I shall show you in a moment that that is placed

on record at the time. But that there must have been some mistake in

the language of the note to which you called my attention yesterday, is

obvious if you regard the genesis and history of the document. If I

am not trespassing too much on your kindness, I will ask you to turn

to page 34 of the 1st volum.e of the Appendix to the British Counter
Case, where you will find, what I may call, the genesis or original

beginning of this document. May I remind you what had happened?
The Treaty of 1824, that is the United States Treaty, had been agreed

to, but not ratified, in April 1824; it was ratified actually in January
1825. A copy of it was sent to the Comi)any,—the Russian American
Company; and it gave rise to a Conference which was held in July
1824, at which Count Xesselrode was present, and it was out of this

Conference or from the proceedings at it that Baron de Tuyll's note
ultimately sprung. The note was mentioned first in December 1824,

and delivered in January 1825, in consequence of the discussion which
had arisen at this Conference.
Now, Mr. President, if you will look at page 34, paragraph 7, taking

the corrected and revised translation supplied us by the United States,

you will see the origin of the sentence which ultimately found its way
into Baron de Tuyll's memorandum; and it shows what very little care
had been taken in preparing that memorandum, and how, practically
speaking, it was a document to which no substantial attention was
paid. The end of paragraph 7, you will notice, reads in this way.

Moreover, the coast of Siberia and the Aleutian Islands are not washed by the
Southern Se.a, of which alone mention is made in the 1st article of the Treaty, bnt
by the Northern Ocean and the seas of Kamchatka aod Okhotsk, which form no part
of the Southern Sea on any known Map or in any Geography.

It is quite clear that what they were speaking of there as the North-
ern Ocean is the Mer glaeiale above the Behriug Straits; but when the

"note explicative" came to be prepared, on the face of it it is very diffi-

cult to undeistand exactly what it means, but it is quite clear the
person who prepared it had not followed the actual directions of this

representation from the Conference, but prepared a note embodying, as

he thought, practically that which was what I may call the suggestion
made by the Dignitaries.

It is curious, Mr. President, to note that in the original translation
sent us by the United States, if you will kindly look at the end ot

paragraph as it originally stood, it had been translated as "Arctic
Ocean " and not " Northern Ocean." If your eye goes across the page

438
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to the bottom of the original paragraph 7 as sent to us, the translation

there was

—

Bat by the Arctic Ocean and aeas of Kamscbatka and Okbot^k.

And I should think it extremely probable that tlie Russian word
would admit of either translation. But it makes no diHerence for my
purpose. 1 am calling attention to the fact that this document (never
communicated to Great Britain) an attempted protest by the Russian
Company to try and get a restriction upon the ten years licence,

assumed the form that not unnaturally caused you, Sir, a little doubt as
to its meaning from the person who prepared it not having followed the
actual language of the representation. As it reads in the French or
the extract, I read from Mr. Blaine yesterday at page 227, a full stop is

put after the words 1824 and the sentence begins.

The Aleiitian Islands are also washed by the sea of Kamchatka or Northern Ocean.

I pass from it with this concluding observation which is 1 am afraid

a repetition, that the document formed no part whatever of the nego-
tiations between Great Britain and Russia, and so far as the LTuited

States are concerned it is a distinct confirmation of what was the mean-
ing of the language of the Treaty as it was originally understood. For
this document was intended to be, and was, an attempt by the Comi)auy
to get a limited and restricted meaning put upon clause IV.
Now there are only a few matters in this connection to which I need

call attention, and I do so in deference to a questi(m put to me yester-

day by Mr. Justice Harlan. I will ask the Tribunal to be good enough
to look at the two Treaties as they are together at page 52 of the British

Case. It is the most convenient form because they can then be com-
pared without the trouble of referring to more than one book.
Mr. Justice Harlan.—Before you leave that may I ask whether it

appears in the Case that the terms of the Treaty of 1824 were known to

Great Britain when the treaty of 1825 was made.
Sir Richard Webster.—Yes, known and adopted by Great Britain

as being a conclusive answer to the attemi)t that was being made by
Russia to get her to agree to other terms. After the 1824 Treaty had
been agreed to Russia tried to induce Great Britain to limit her right

of visiting during the term of ten years to the lisiere. Russia tried, as

I will show you, by two documents, to get Great Britain to accept a less

right of visiting than the United States had acquired. While that
negotiation was going on the British Ministers received the American
Treaty, upon which they put identically the same construction which
everybody else, up till this argument, has put upon it: naniely that it

did not limit the North West Coast to 59.30; and, in consequence, upon
the ground that Great Britain could not be forced to accept less than
the United States, they adopted that language without a suggestion
made, or a single scintilla of a suggestion, that these rights were
limited, and Great Britain was only getting a right to the North West
Coast, as they are now pleased to call it, up to latitude 60, or anything
else.

Mr. Justice Harlan.—One other question. The United States

Treaty describes it as " the Great Ocean, commonly called the Pacific

Ocean or South Sea".
Sir Richard Webster.—Quite right.

Mr. Justice Harlan.—The British Treaty describes it as "any part

of the Ocean commonly called the Pacific Ocean". The French of that

Treaty has the word "Grand" in it.
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Sir EiCHAED Webster.—I quite understand.
Mv. Justice Harlan.—That is not material to tlie question I was

about to ask. Have you any doubt that Great Britain intended by the

Treaty of 1825 to cover precisely the same waters that the United
States Treaty of 1824 covered.

Sir Richard Webster.—I^ot the slightest doubt. It is my conten-

tion that Great Britain intended to get so far as coast rights were con-

cerned, and so far as navigation and fishing rights were concerned,

what the United States got.

Lord Hannen.—I think that that requires some little modification.

They intended to get all they believed the American negotiators had
got. If they were mistaken as to what the American negotiators had
got, that would not alter it.

Sir KiCHARD Webster.—Not in any way. Perhaps, my Lord, I

had not expressed myself accurately, but I understood the Judge to be
referring to the words of the Treaty.

Mr. Justice Harlan.—That was all.

Sir Richard Webster.—Not to anything behind it other wise my
answer would have been different.

Lord Hannen.—They thought they were getting that which, accord-

ing to their interpretation, the United States had got.

Sir Richard Webster. That is what I meant.
Mr. Justice Harlan.—The only object of my enquiry was, to ascer-

tain whether in your judgment the words in the Treaty of 1825 ''in any
part of the Grand Ocean commonly called the Pacific Ocean were" to

receive any different interpretation from the words of similar import in

the Treaty of 1824, by reason of the fact that the words " South Sea"
were not mentioned in the one of 1825.

Sir Richard Webster.—No difierence at all.

[The President of the Tribunal here consulted with Lord Hannen,
and Mr. Justice Harlan.]

Senator Morgan.—Mr. President, I desire respectfully to suggest,
with reference to a consultation between a portion of the members of

this Tribunal, occupying more than ten or fifteen minutes, that it would
only be just to the balance of us that we should retire and have our
consultation where all can be heard that is said.

Lord Hannien.—I think it right that the Senator should understand
that the conversation which arose between some members of this Tri-

bunal, arose entirely from the President ha\dng put a question to those
who are nearest to him on the subject.
The President.—We should, of course, certainly adjourn for our

future decision. W^hatever remarks we make in exchanging points of
observation which takes place between us, if it has any bearing as to

our decision we would, of course, make it known in our recess when we
adjourn.
Senator Morgan.—I supposed from the length of the conversation

that it must necessarily have some bearing on this case, and when that
is the fact I think the entire Tribunal ought to have the benefit of the
observations that are exchanged between members of the Tribunal.
The President.—As we are approaching the end of our hearings

altogether, perhaps it would be better not to bring in any new pro-
cedure. Personal observations exchanged between one member of the
Tribunal and another are merely considered as quite informal. If there
is anything in them which has any substance which. may be useful to

bring to notice befoie the final deliberation between us, you may be
sure that we shall do so. These personal observations which have been
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excTiaTiged were really for the private understanding: of certain ]>oints

between different members of the Tribunal. I myself was in doubt as

to certain questions of fact, and I enquiied from my neif^hbors what
they thought of the two translations. Perhaps, Sir Richard, you will

proceed.
Sir Richard Webster.—I understood, in the answers that I gave

to the learned Judge's question, that he was asking me as to what I

may call the geography of the matter,—as to whether I meant to draw
any distinction between " the part of the Ocean commonly called the
Pacific Ocean" and, "the part of the Great Ocean commonly called the
Pacific Ocean or South Sea" in the 1st Article of the United States

Treaty. It was in that sense, and in that sense onlj^, that I answered
the question. If there was something behind that I do not under-
stand, I am quite sure that the learned Judge will let me know. That
is how I understood the question put, and that is how I answered it.

Now I will ask the Tribunal to look at the Treaty. I care not whether
I work by the French or the English text myself; but I think I had
better take the English so that all the Members of the Tribunal will

follow me more easily. If they will be kind enough to look at page 52

of the British Case, there they will see an English version of the United
States Treaty sufficiently accurate for my purpose,—at any rate, suffi-

ciently accurate to enable my point to be made clear. On the next
page, you will find the British Treaty. It is a mistake to suppose that

either Nation thought they were getting any grant under Article I,

—

and I am confining my observations now to the United States Treaty:
whether it be international law or not, now, both Nations in the years
1824 and 1825 were contending, and contended for long after that time,

that by international law the right existed to land on unoccupied coasts;

and it is not necessary to go further with the language of this Article 1

to enable one to see it. It says:

It is agreed that in any part of the Great Ocean, commonly called the Pacific Ocean,
or South Sea, the respective citizens or subjects of the High Contracting Powers
shall be neither disturbed nor restrained, either in navigation or in fishing, or in the
power of resorting to the coasts, upon points which may not already have been
occupied, for the purpose of trading with the natives, saving always the restrictions

and conditions determined by the following Articles.

That was an agreement that the interference attempted by Russia
over the whole area as to which it had been attempted, should be with-

drawn and should be no longer persisted in. It was no grant; it was
no permission—it was, in favor of the United States, a withdrawal of

the claims of Russia put forward by the Ukase of 1821 , objected to by
the protest of the United States, no longer continued after the year
1824.

Now Mt. President will you look at the words of the next Article.

The PRKS1DE^'T.—Do you believe that this first Article implied that

Russia had a property on the inhabited coasts t

Sir Richard Webster.—I think the first Article implied that the

United States did not care to dispute Russia's title to the coasts, because
you will observe if I may say so—1 am a little anticipating—that by the

third Article they agreed to make no settlement north of 50° 40'. Of
course the United States knew perfectly well that they could not deter-

mine the question between Russia and other nations; but so far as the

United States were concerned they did not care about raising the ques-

tion of whether Russia's rights to the coast above 54° 40' could be dis-

puted. That is what my understanding of the Articles is.
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The President.—^You would construe that as recognizing an exclu-

sive right of Russia to take possession, rather than an actual recogni-

tion of the actual property of Russia?
Sir Richard Webster.—That I believe is the proper construction

of this Article—recognizing a right of Russia without let or hindrance

—

by the United States, to take possession of the coast, without consid-

ering whether her possession up to that time was complete; and reserv-

ing to the United States the right by international law, which was then
believed to exist, that in the absence of possession being taken—in the

absence of Russian establishments—there was a right of trading with
the nations, and, if necessary of landing for the purpose of trading. It

was a recognition of rights and not a grant of any fresh rights what-
ever. It was in consequence of the action of Russia in 1821 necessi-

tating protests by the United States, and necessitating the withdrawal
by Russia of the claims which she had set up which would have inter-

fered with the United States rights.

Now if you will let me read the second Article, you will observe that
my first point comes out with greater clearness still there. It says

:

Witli a view of preventinpj the rights of navigation and of fishing, exercised upon
the Great Ocean by the citizens and subjects of the High Contracting Powers, from
becoming the pretext for an illicit trade, it is agreed that the citizens of the United
States shall not resort to any point where there is a Russian Establishment, without
the permission of the Governor or Commander; and that, reciprocally, the subjects
of Russia shall not resort, without permission, to any Establishment of the United
States upon the north-west coast.

Now you will observe, Sir, from the point of view of future establish-

ments, no fresh establishments were to be made by Russia south of 54°
40'—no fresh establishments were to be made by the United States
north of 54° 40'. This clause shows that the rights of navigation and
visit, (which were recognized as extending to unoccupied coasts), were
not to be exercised where there was a Russian establishment, or United
States establishment without communication with the Commandant of
the respective Governments; and is inconsistent, as 1 shall show you in

a moment, with any idea of this being limited to 54° 40' or 60", it being
necessary that the right should extend all the way round that territory,

and should be exercised, subject to the control of Article II all the way
round that territory north of 54° 40' right up to the Behring Straits
which had been included in the Ukase.
Now will you look at Article III? It says:

It is, moreover, agreed that hereafter there shall not be formed by the citizens
of the United States, or under the authority of the said States, any Establishment
upon the north-west coast of America, nor in any of the islands adjacent, to the
north of oi° 40' of north latitude.

Now do the United States Counsel contend that the north-west coast
was limited in the Article? There was a vast extent of coast running
away to the west of where you find there the pink colour, right down
to the Aleutian Islands. According to the contention of Mr. Carter
"north west coast", where it occurs in this Treaty, lies between latitude
60° and latitude, 54° 40'. Now I ask you whether this contention, never
raised by Russia, never suggested by Russia, is to prevail in the face of

that Article III where there is a prohibition against the United States
for establishing a settlement on the north-west coast of America north
of 54° 40' T What does that mean? That for good consideration, the
United States agreed that they would not make fresh establishments
from north of 54° 40' right up to Behrings Straits, and, for that matter,
beyond. It is not important for my purpose, because so far as we are
now considering, up to Behring Straits is far enough.
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The President.—Do you believe by that article that the United
States forfeited the right to settle on the more southern islands of the
Aleutian group?

Sir Richard Webster.—Certainly.
The President.—Yet they are not north of 54°.

Sir Richard Webster.—That is exactly what I desire to bring out.

They were dealing with the coast line and they were saying "There
shall be a line drawn upon that coast at 54^40'. They meant the United
States settlement to stop at 54° 40' and the Russian settlement to stop

at the same line. That was the dividing point for them.
The President.—They speak of the Islands on that coast.

Sir Richard Webster.—That is the observation I had in my mind.
However, it is unimportant

—

that is why 54° 40' came in.

The President.—It is not quite so unimportant, because your inter-

pretation of this Article has to be taken together with your interpreta-

tion of what you said yesterday about the 59° 30' parallel, when you
said it could not certainly apply to the 30 miles remaining between 59°
30' and 60°.

Sir Richard Webster.—No.
The President.—I believe in the same way as you said to day, that

the people who made these Treaties were thinking of the coast line, and
considered that going, say, from San Francisco all along the coast to

Kadiak and theUnalaskan part they went on going north as it maybe
that they meant when they spoke of doing nothing above 59° 30'.

Sir Richard Webster.—They may not have remembered that this

peak came down so far. We do not really know whether the map was
correctly plotted at that time.

The President.—That is how you interpret both casest
Sir Richard Webster.—Certainly.

The President.—And the one you mentioned yesterday.
Sir Richard Webster.—But surely, if I maybe allowed to say so

—

I do not want to justify myself—it is the strongest argument in support
of what I said yesterday, that it was ridiculous, of course, to suggest
that they drew any distinction between 59° 40' and 60' for this purpose.
59° 40' and 60° for the ])urj)ose of a dividing line were practically the
same from the point of view of the coast line.

Mr. Justice Harlan.—Does it anywhere appear from the correspond-
ence of either of the three Governments, that either Great Britain or
America disputed the right of Russia to the Aleutian Islands or to

any parts of the coast north of 59° 30' or 60' ?

Sir Richard Webster.—I do not think it does except in this sense,

Judge—that I think that in all probability there was not the amount of

agreement as to what possession had, in fact, been taken by Russia;
but I agree with the Attorney General that, from the British point of

view, they were content to stop at 54° 40' in the sense of 54° 40' used
by the President but a few moments ago.

The President.—You would not interpret all this Treaty as a delim-

itation of territory actually occupied, but rather of what you call today
the sphere of influence.—that is the right ot taking possession.

Sir Richard Webster.—Yes, I ought to say, if I was concerned to

discuss it, in the beginning of the negotiation Mr. Adams distinctly,

disputed it; but I was rather looking at the ultimate result of the nego-

tiations than the preliminary discussion which seemed of less impor-

tance.

Now, I desire to call the attention of the Tribunal to Article IV.

It is, nevertheless, understood that, during a term of ten years, conntinjj from the

signature of the present Convention, the ships of both Powers, or which belong to
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their citizens or subjects, respectively, may reciprocally frequent, without any hin-

drance whatever, the interior seas, gulfs, harbours, and creeks upon the coast men-
tioned in the preceding Article, for the purpose of fishing and trading with the

natives of the country.

That was independent, so to speak, of what I may call the general

right of trading with natives on unoccupied coasts. It was something
which would apply to what may be called interior seas and waters of

the territory in future to be recognized as Russian as distinguished from
the United States.

Now, I desire, to the best of my power, to avoid repetition; but with

reference to what you have been good enough to put to me, showiug
you were kindly appreciating my argument yesterday, what reason can
be given for saying that that privilege stopped at latitude 60°—there is

not a vestige of a trace of a suggestion of the kind in the correspond-

ence between Russia and America, but for the purpose of this case to

support an argument of Mr. Blaine which had better, when examined,
have been abandoned, with all respect to my learned friend, Mr. Carter,

—

he puts it in his written argument, and says that the ]S^orthwest Coast
is, because he says it, to be construed as being from 60° to latitude 54°,

and so on, further south. May I ask to read one document which shows
how Russia, at any rate, would never have attemi)ted to put that con
struction on the language! It is not a diplomatic document, but still it

is of equal importance because it emanated from Count Nesselrode. I

mention it for the purpose of showing that our contention is no after-

thought; but this coast is referred to by Russia with the meaning we put
upon it and not the meaning that the United States put upon it. If you
turn to page 30 of that same book, the 1st Appendix to the Counter
Case, which you were good enough to refer to when I was speaking of

Baron de Tuylls memoradum, you will find Count Nesselrode's letter of

the 11th of April, 1823, which is written seven days after the Treaty
was agreed and signed in the terms I read,—not ratified, but signed.

It was done at St. Petersburgh on the 5th of April, 1824.

Now the letter of the 11th of April, 1824 (and I read from the revised
translation), at page 30 of Vol. I Appendix to British Counter Case,
aboutadozen lines belowthe break which begins "having thus denoted",
with reference to Article III of the American Treaty it is said:

In Article III the United States recognize the sovereign power of Russia over the
western coast of America, from the Polar Seas to 54'^ 40' of north latitude.

Sir, would you glance once more at the language of Article 3 1 "Any
Establishment upon the Northwest Coast of America"; my learned
friend, Mr. Carter, is driven from the necessities of his position to say
that in Article III the "Northwest coast of America" means from 60°
to 54° 40'; and Count Nesselrode speaking of it a few days afterwards
says that it went to the Polar Seas. It is not too much to say that this
contention could not have been made by Russia,—could not have been
made by anyone who was not driven to the stress of supporting an
untenable position taken up by Mr. Blaine in order to support a proposi-
tion,—the meaning of which the words do not permit of. You will not
find any dispute about the northern boundary of the Russian posses-
sions; and it is the key to the whole of this correspondence and this

construction, that the United States were only anxious about the south-
ern boundary and cared not a bit about the northern. Therefore, you
find in this Treaty no trace of 59°, or 60°, or anything that corresponds
to it.

The President.—Except for reserving the right of free navigation
and trade on unoccupied points, which I would call rather a conven-
tional arrangement than international law.
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Sir Richard Webster.—And you observe, from the point of view
of the dividing line, it equally applies north and soutli of 54° 40'. 51)^

30' or GOO does not enter into this Treaty at all, and there is not one
word on which my learned friends can hang their i)oiut.

I am glad to think that my points come out clearly as I go along, and
not at too great length.

The President.—Might I beg to ask incidentally, what is the jwsi-
tion of the United States as to the double translation of these documents
published in the first Appendix to the British Counter Caset You see
there are two translations.

Sir Richard Webster.—The first was the original one sent us by
the United States. The revised translation is also sent us by the United
States. You will disregard the lefthand column altogether.

General Foster.—Of course, Mr. President, you must disregard it,

because it is not now in the Case.
Sir Richard Webster.—We were obliged to do it— the United

States admit we were,—to call attention to the inaccurate translation.

We could not help doing it; but we printed them, so that the eye might
see where the inaccuracy occurred,—both the original and the revised.

Now, would you be good enough to turn back to page 11 (App. I B.
CO.) of that Appendix, and you will there find the explanation.

The lefthand column contains the tranHlations originally furnished by the United
States Government in Volume I of the Appendix to their Case. In the righthand
column revised translations are.given. N"*. 1 to 10, 12 to 15 having been withdrawn
by the United States, the revised translations of these documents have been made
for Her Majesty's Government from the facsimiles of the original Russian text
annexed to the Case of the United States. Of the remainder, namely N°». 11, 13, 14,

and 16 to 31, the amended versions, recently supplied by the United States, have
been adopted. Where any material differences between the original and revised
translations occur the passages have been underlined, with the addition of brackets
in the case of interpolations.

For my purpose, I accept the position taken by my learned friends
j

and I refer entirely to their revised translation.

Now, Sir, may I resume the thread of my observations; that, with
reference to the Treaty itself, there is not a word in it upon which the
contention of the United States now made can be founded. But it may
be said, though that may be perfectly true, Great Britain understood
it differently,—that Great Britain understood "Northwest coast" in

the limited sense that the United States are contending for, "and
therefore, we shall rely upon what Great Britain thought".
Here I would remind the Tribunal of my learned friend Mr. Carter's

answer to Lord Hannen to be found at page 359 of the revised note. I

need not trouble the Tribunal to look at it because I mentioned it yes-

terday. Mr. Carter was arguing, that because we had adopted the

language of the 1st Article of the American Treaty, we must be taken
to have inherited its limited meaning; and Lord Hannen puts this to

Mr. Carter:

Would yon say the English Government was bound by the interpretation which
you say had been put upon it by the Russian and American Governments if the cor-

respondence between the English Government and the Russian Government shewed
that they understood the words " Pacific Ocean" in a different sense!

And my learned friend, Mr. Carter says:

No, my Lord, I would not in that case.

And, of course, o'be would have expected Mr. Carter to have made that

answer.
Now I will complete what I have to say about these Treaties by show-

ing that beyond all question the British Government did not under-
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Stand either Pacific Ocean as excluding Behring Sea, or North-West
Coast as limited to uhat was south of latitude 60, and will the Court

be good enough to take the volume 1 had yesterday, Appendix 2 to the

British Case, and let me put two letters which, in my submission, put
this matter beyond the slightest question, and to which I crave the

attention of my learned fiiend, Mr. Phelps, when he comes to reply.

You will remeinber, Mr. President, that I yesterday called attention to

page 63 where the words occur. "Along the whole extent of the Pacific

Ocean comprehending the sea within Behring Straits". It is put both

in French and English.

Mr. Justice Harlan.—The value of that depends on what he meant
by the words " Pacific Ocean" in that first article.

Sir KiCHARD Webster.—He must have meant Behring Sea. He
could not have meant anything else, for it is the right of free naviga-

tion along the whole extent of the Pacific Ocean comprehending the

sea within Behriug Straits.

Mr. Justice Harlan.—Xeed he have referred to it if, as both sides

admit, Russia had no purpose to exclude either the United States or

Great Britain from the open waters of Behring Sea.

Sir BicHARD Webster.—He must have referred to it for in any con-

tention the 100 miles from Asia and from Alaska and from Siberia

would have overlapped long below.
Mr. Justice Harlan.—He specifically refers to Behring Straits for

that reason.

Sir liicHARD Webster.—Everybody agrees that the 100 miles
w<mld have excluded from the coast on the east side—and the coast on
the west side—ships coming within 200 miles of Behring Straits and
therefore from the point of view of this letter he is speaking of the nav-
igation of something which will take him up to Behring Straits. What
does he call that—the Pacific Ocean? If it can be suggested against
me,—if you could suggest that the 200 miles from Behring Straits
would have reached down south of the Aleutian Islands, there might
be something in the suggestion but the fact that the person who penned
this document is speaking of the Pacific Ocean as taking him up to
Behring Straits shows conclusively in his mind he was arguing about
the space of water which abutted so to speak upon Behring Straits,

the loo miles having disappeared altogether. May I trouble you kindly
to refer to it. They actually speak in the same Article of two marine
leagues thus at p. 63, App. II, B. C. we read.

It being weH understood that the said right of fishery shall not be exercised by
the subjects of either of the two Powers nearer than two marine leagues Irom the
respective possessions of the other.

And, therefore, it contemplated going quite close up to the shore of
Behring Straits within two marine leagues. Again I may be met with
this: That is what Great Britain said; is it what Russia said and I

will ask Mr. Justice Harlan to look at page 69. I will translate (and
the President will correct me) the opening words of Article III at page
69 of the counterdraft of the Russian Plenipotentiaries, "that in the
possessions of the two Powers which are designated or described in the
preceding Articles, and particularly so far as 59° 30' of North latitude,
but not further, the respecitive vessels shall have the right of visiting
for ten years." Therefore Russia was asking not that Northwest Coast
should have a difterent meaning, but that there should be a special
limitation of the right of visit by Great Britain not above 59° 30' for

the ten years. They sought to limit'the ten year period of visit to this

f

1
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very coast tliat my learned friend IMr. Carter has been speakinp; of, not
on the ground that it was called Northwest Coast. Nothing of the kind.

They knew perfectly well that Northwest Coast meant a great deal
more tlian that. They sought to put in terms of prohibition against
visit beyond that point.

The President.—That excluded, of course, visiting Kadiak and
Unalaska.

Sir Richard Webster.—It excluded everything.

The President.—I thought it was more south.

Sir Richard Webster.—Yes, I tiiink it is a little more south.

The President.—Yet you consider tliat part as excluded ?

Sir Richard Webster.—Unquestionably from the point of view
they were bargaining Russia tried to limit it to that latitude, and they
had a reason for it, because between Great Britain and Russia there
was a discussion about the lisicre which only came into existence from
the point of view of the British Treaty. It has no relation to the United
States Treaty at all.

Now let me read Article Y (see p. 69, App. II, B. C):

TTio High Contracting Powers stipulate moreover tliat their respective subjects
sball freely navigate on the whole extent of the Pacific Ocean as much to the north
as to the south without any hindrance, and tliat they shall enjoy the right of fishing

on the high sea, but that this right shall not be exercised within a distance of two
marine leagues from the coasts or possessions, be they Russian or be they British.

Now again I ask, what ground is there for suggesting that the coasts

and possessions of Russia are to be limited to (50° or that the Pacific

Ocean does not go right up to Behring Straits? What argument can
be adduced in support of such contention excei)t the assertion of

Counsel, which is not argument at all for this purpose.

Senator Morgan.—Is that Treaty now in force?

Sir Richard Webster.—This is not the Treaty: It is the Russian
projet. I am endeavoring to show that Russia understood Northwest
Coast and Pacific Ocean through the whole of this in exactly the same
sense that Great Britain understood it. Article YI is, the Russian
Emperor wishing to give more proof of his regard for the interests of

the subjects of His Britannic Majesty, and to give all success to useful

enterprises which result from the discovery of the Northwest Passage
of the Continent of America, consents that this freedom of navigation,

mentioned in the preceding article, extends under the same conditions

au detroit de Behring, and the sea situate to the north of it. Now, I

ask Mr. Justice Harlan's kind consideration to this. The 100 miles has
disappeared in this document. There is not a trace of the 100 miles,

and they themselves proposed two marine leagues, and they speak of

the right of navigation and of fishing, which is to extend within two
marine leagues of the coast, as going riglit up to Behring Straits; and
yet in the face of this the successors in title of Russia allege a right to

say that the navigation at this time was understood by Great Britain

as meaning to be confined to that which was south of the Aleutian

Islands, and not to extend to these thousands of miles of water which
extended from the Aleutian Islands up to Behring Straits.

Then Article YII provides that the Russian vessels and the British

vessels navigating in the Pacific Ocean and the sea above indicated,

that is the Arctic Ocean, as well when they are driven by tempests or

by damage had taken refuge in the respective ports of the High Con-

tracting Parties. In the Northern Ocean and Pacific Ocean they

might get around to British possessions, and therefore up to the latest

date Russia (and this points my observation) is seeking to get Great
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Britain to agree to the ten years clause being limited to the lisiere with

regard to all the Articles—the Pacific Ocean and the ^Northwestern

Coast—in the meaning which would include the coast up to Behriug
Sea.
Now Mr. Justice Harlan put a question, was the Treaty communicated

to Great Britain before the other Treaty was signed will you be good
enough to turn to page 72 of the same book (App. II B. C.) where will

be found Mr. George Canning's communication with regard to the
American Treaty, and that brings out in the clearest possible relief the
arguments which I have been endeavouring to put before the Tribunal.

Article IV of the CTnited States Treaty is thus summarized—I had
better read the summary of both III and TV.

The third Article fixes the boundary line at 54° north of which the United States
are not to form establishments and south of which Russia cannot advance.

There is no reference to 60° or any northern boundary or any south-

ern boundary.

The fourth Article allows free entrance to both parties for ten j-ears into all the
gulfs, harbours etc. of each for the purposes of fishinj^ and trading with the natives.

The contention of my learned friends now is that Great Britain only
thought that under the words " North-west coast" in the Article of the
British Treaty they were getting the right to fish up to latitude 60°.

Now what does Mr. Canning say? It was present to his mind—because
as I have shown to you but a few moments ago, Russia had been try-

ing to get those things agreed to by Great Britain. He writes to Count
Lieven who was the Eussiau Minister I believe in England.

I cannot refrain from sending to your Excellency the inclosed extract from an
American newspaper, by which you will see that I did not exaggerate what I stated
to you, as the American construction of the convention signed at St. Petersburgh.

It is to this construction that 1 referred, when I claimed for England (as justly
quoted by Count Nesselrode) whatever was granted to other nations. No limita-
tions here of 59'^.

There never had been any attempt to get Great Britain to limit the
right of navigation or fishing except to the two leagues which is men-
tioned before. But with regard to this point of the north-west coast
there had been the distinct attempt to get her to limit her 10 years
clause to the very strip which Mr. Carter now suggests she agreed to

limit it to.

Mr. Justice Harlan.—What you read is a newspaper account of the
Treaty. What you want I think is the letter of Mr. Addington on
page 29.

Sir Richard Webster.—For my particular purpose I do not want
anything more than that summary. It is a true summary. It makes
no difference for my purpose.

Mr. Justice Harlan.—I thought you were reading it to show the
British knew of the Treaty.

Sir Richard Webster.—Well so I think they had as a matter of

fact.

Mr. Justice Harlan.—^No they did not get it till the letter of Mr.
Addington which shows he transmitted it I think to Mr. Canning.

Sir Richard Webster.—You are right. I was perhaps endeavour-
ing to take it a little more shortly than I need; but my argument is as
strong whether it is a communication through a newspaper or any other
channel. My point is that Great Britain knew the terms of the Treaty,
and the moment the terms of the Treaty between the United States and
Russia were called to Mr. Canning's attention, Mr. Canning said, "No
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limitation here of 59°," and demanded for Great Britain that which
Russia bad given to the United States; and yet, Sir, in the face of this
you are solemnly asked to day by written and oral argument to say
that Great Britain acquiesced in the claim by Kussia that the Pacific
Ocean was to be excluded, and the north-west coast was to be confined
between latitude 60° and latitude 54°.

Sir I cannot allow myself to occupy your time by reading that which
only brings this out over again, but there is one sentence at the bottom
of page 73

:

For reaeone of the same nature

—

(This is in Mr. George Canning's letter to Mr. Stratford Canning).

•we cannot consent that the liberty of navigation through Behring Straits should be
stated in the treaty as a boon from Russia.

And the last sentence is

—

No specification of this sort is found in the Convention with the United States of
America, and yet it cannot be doubted that the Americans consider themselves as
secured iu the right of navigating Behring Straits and the Sea beyond them.

Is that consistant with Behring Sea being excluded from the opera-
tions of the Treaty of 1824?

Lastly, the actual language of the Treaty was sent to Mr. Canning
in Mr. Addington's letter of the 29th of January, which is to be found
on page 75, wherein it is said to be

—

For defining the extent of the rights of either nation to the navigation of the
Northern Pacific, and their traflSc and intercourse with the north-western coast of
America.

But, perhaps, I ought to have read one other paragraph first, on
page 74.

Perhaps the simplest course after all will be to substitute, for all that part of the
"projet" and " counter- projet" which relates to maritime rights and to navigation,
the first two Articles of the Convention already concluded by the Court of St. Peters-
burgh -with the United States of America, in the order in which they stand in that
Convention.

Then:

The uniformity of stipulations in pari materia gives clearness and force to both
arrangements, and will establish that footing of equality between the several Con-
tracting Parties which it is most desirable should exist between three Powers whose
interests come so nearly in contact with each other in a part of the globe in which
no other Power is concerned.

And then, on page 81, is the letter of Mr. Stratford Canning to Mr.
George Canning from St. Petersburgh; and here. Sir, is the answer to

the suggestion that we inherited this construction in 1824, which never
saw the light untQ Mr. Blaine, or some of his advisers, evolved it in

the year 1890.

Referring to the American Treaty I am assured, as well by Count Nesselrode as by
Mr. Middleton, that the rutiticatiou of that instrument was not accompanied with
any explanations calculated to modify or all'ect in any way the force and meaning
of its Articles. But I understand that, at the close of the negotiation of that Treaty,
a Protocol, intended by the Russians to fix more specifically the limitations of the
right of trading

(that was perfectly true, because it referred to the 10 years' clause)

with their possessions, and understood by the American envoy as having no such
effect, was drawn up and signed by both parties. No reference whatever was made
to this paper by the Russiau Plenipotentiaries in the course of my negotiation with
them; and you are aware, Sir, that the Articles of the Convention which I concluded
depend for itheir force entirely on the general acceptation of the terms in which they
are expressed.

B S, PT XIII 29
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Will you kindly turn now to the British Treaty on page 53 of the

British Case, and I will endeavor to take it as shortly as possible. It

will not be waste of time to run through it without reading the articles

at length. The scheme of that Treaty is of some little importance in

order to complete my argument upon the point. Article I corresponds

with, and I say is the same as, Article II in the United States Treaty.

Articles III and IV find no place in the United States Treaty. They
relate to the Usi^e. It is not necessary that I should do more than
explain in one sentence what it was, that my story may be complete.

It was necessary to determine a land boundary between British America
and Alaska, and accordingly Articles III and lY relate solely to what
that land boundary should be. Article V corresponds with Article III

of the United States Treaty. It is an agreement between Great Britain

and Eussia as the previous agreement existed between the United
States and Russia, that no establishment should be formed by Great
Britain north of the line of delimitation. Then Article VI refers to the

rivers crossing the lisicre. It'was necessary because it finds no place

in the United States Treaty, because there was no lisiere.

Jt is uuderstood that the subjects of His Britannic Majesty, from whatever qnarter
they may arrive, -whether from the ocean or from the continent shall for ever enjoy
the right of navijiating freely, and without any hindrance whatever, all the rivers

and streams which, in their course towards the Pacific Ocean, may cross the line of
demarcation upon the line of coast described in Article III of the present Convention.

Perhaps, it would not be inconvenient if I read to you the French
version of that Treaty, which you will find—and you can put them side

by side—at the end of the B. C. Appendix, Volume 2, Part III to which
1 have just been referring.

The President.—It would be better to look at the French original,

as this was a translation. What you have just read is the Euglish
translation.

Sir Richard Webster.—You are right, Sir. In both cases the
originals of this Treaty were in French. What General Foster said
later on about the 1867 Treaty did not apply to the one of 1824.

If you would look if you please, Sir, at Article VI, on page 3, of part
2, you will find this.

Mr. Justice Harlan.—It is in the Appendix to the American Case,
volume I, pages 39 and 40.

Sir Richaed Webster.—Quite true. It is this:

II est entendn que les snjets de Sa Majesty Britannique, de qnelque c6t^ qu'ils
arrivent, soit de TOc^an soit de I'iutt^rienr du continent, joniront a perpetuity du
droit de navi<juer librement et sans entrave quelconque, sur tons les fleuves et rivi-
eres qui, dans lenrs cours vers la raer Pacifique, traverseront la ligne de demarcation
Bur la lisiere de la c6te indiqude dans I'Article III de la presente Convention.

Therefore, when you look at the original, there is not any doubt about
it at all, because they refer, most properly, to the "lisicre de la cote";
and if you will turn back to Article III you will find there the lisiere
described.

Mr. Justice Harlan.—What are the Euglish words in Article VI
corresponding to lisiere?

Sir Richard Webster.—I will read it:

May crosa the line of demarcation upon the line of coast.

The expression " line of coast " is not the proper translation—it ought
to be " atrip of coast ". " Strip " is the correct translation of " lisiere ",

if I may be permitted to say so Mr. President, and no doubt if I am
MTong you will correct me. «Lisi^re'' is "selvage"—" strip"—like
the edge of cloth—" border".
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Lord Hannen.—You might suggest yet another word—" margin ".

Sir Richard Webster.—I will read now Article Vll, which corre-

sponds with the American Article IV.

It is also nnderstood that, for the space of ten years from the signature of the pres-

ent Convention, the vessels of the two Powers, or those belonginjj to their respective

subjects, shall mutually be at liberty to frecpient, without any hindrance whatever,
all the inland seas, the gulfs, havens, and creei^s on the coast mentioned in Article

III, for the purposes of hshing and of trading with the natives.

l^ot the lisidre; and if you look at the French, which is perfectly

plain description, the words are

:

Lee golfes, havres et criques eur la c6te mentionn^e dans TArtlcle III

Without any reference to "lisi^re" at all. The only feeling I have
in dealing with this matter, is that it is a little cruel to my friends to be
exposing the impossibility of maintaining the argument by which Mr.
Carter has said, in his opinion, Mr. Blaine, to his entire satisfaction was
completely successful in showing that Behring Sea was excluded from
the Pacific Ocean, and that Northwest coast had this meaning by those
treaties.

Mr. Justice Harlan.—Would you turn to Article III and tell me
what is the " coast " mentioned there.

Sir EiCHARD Webster.—Yes. The coast mentioned in Article III,

is

—

The line of demarcation between the possessions of the High Contracting Parties
upon the coast of the continent and the islands of America to the north-west.

That is from about 54° 40' right up to the point where 141° West
longitude strikes the Arctic Ocean, and I submit there is no question
about it.

The line of demarcation runs behind the lisi^re until it gets to Mount
St. Elias, and then it goes straight up.
Mr. Justice Harlan.—What do you say is the point of the shore

referred to as the "coast" in Article VII?
Sir Richard Webster.—The " coast" is the whole of the coast up

to Behring Straits.

Mr. Justice Harlan.—Up to Behring Straits?
Sir Richard Webster.—The line of demarcation is a complete line.

It divides the British possessions from the Russian possessions; it has
nothing to do with the lisi^re.

Now I will read the translation, and perhaps, Mr. President, you will

kindly follow it in French. I am reading from page 54 of the British

Case. It is not my translation but I believe it is correct. It is this

:

The line of demarcation between the possessions of the High Contracting Parties
upon the coast of the continent and the islands of America to the north-west, shall

be drawn in the manner following:
Commencing from the southernmost part of the island called Prince of "Wales'

Island, which point lies in the parallel of 54° 40' north latitude, and between the
13l8t and the 133rd degree of west longitude (meridian of Greenwich), the said line
shall ascend to the north along the channel called Portland Channel, as far as the
point of the continent where it strikes the 56th degree of north latitude; from this

last-mentioned point, the line of demarcation shall follow the summit of the moun-
tains situated parallel to the coast, as far as the point of intersection of the 141st

degree of west longitude "of the same meridian"; and, finally, from the said point
of intersection, the said meridian-lino of the 141st degree, in its prol<mgation as far

as the Frozen Ocean, shall form the limit between the Russian and British posses-

sions on the continent of America to the north-west.

I submit (remembering that the line of demarcation was to be com-
plete with reference to the coast referred to as the north-west coast of



452 OiiAL ARGUMENT OF SIB RICHARD WEBSTER, Q. C. M. P.

the continent, and the Islands of America to the north west), that

nobody who can take an impartial view of this matter can come to any
other conclusion than that the coast referred to in Article VLL is the

whole coast; and when we remember that in the United States the

expression lisiere does not occur at all, and that Aiticle III of the

United States treaty speaks of the north-west coast of America north

of 540 40', and that I am justified in saying that Mr. George Canning
believed that he was getting the same for Great" Britain as the United
States had got from Eussia—there is not any answer, at any rate,

apparent (unless I have made some grave blunder) to the contention

that the right of Great Britain to visit, during ten years, inland creeks,

and harbours, and to visit for the purpose of navigation and fishing the

seas which washed the American coasts extended right awayfrom 54° 40'

up to the point to which I have called attention.

Now it is not necessary for me, unless my friends tell me so, to refer

to the other Articles of the Treaty. They relate to the sale of spirits,

and to Sitka, and Xew Archangel, and to other matters, which are

specially referred to, but have no bearing on the discussion which is

now before you.

There are two matters in this connection which have not received
notice, and to which I ought to direct the attention of the Tribunal,
not in any way as qualifying or even as strengthening what in my sub-

mission to this Court is so absolutely plain, but I refer to it in order
that it may not be thought that I have overlooked my friend, Mr. Car-
ters, point. Mr. Carter said, for the purposes of this Treaty, they
were not concerned with what the previous correspondence had been.
They said "the Ocean commonly called the Pacific Ocean"—I think I

have quoted the langui'.ge quite correctly—and accordingly they meant
by that "south of the Aleutian Islands". It would have been a little

satisfactory, at any rate to us who have to answer my friend, if he had
gone on and told us where he got the common reputation of Pacific

Ocean to be that south of the Aleutian Islands; but, at any rate, I will

put the material before the Coiu't. I must not read it, because it would
be simply a waste of time, in one sense—not a waste of time as for as
the information is concerned, but it would be trespassing on the
indulgence of the Court to read it. There are several collections of
what I may call information of considerable use, if this matter came to

be discussed. I call attention first to the 1st volume of the Appendix
to the Counter Case, because it happens to be most complete, and
will ask you to look at page 88. jSTow there you will find, Mr. President,
that which we believe to be the most complete record (and they have
been selected without any regard to taking anything that is for or
against us) of the maps and geographies which have ever been collected
in connexion with this matter. The list sent by Mr. Blaine to Lord
Salisbury was found, when it came to be examined very deficient indeed.
This is very much larger, and it includes a great many more; and Mr.
Blaine's list did not call attention to the way in which the names were
used.
Would the Tribunal kindly look at page 88 of App. I to British

Counter Case. In the margin there you will find the date put of every
reference made. I will read down the dates first. 1795; 1802; 1803;
1804; 1808; 1815; 1819; 1822; 1823; 182G; showing that they are pretty
coDteroporaneous. Now, Mr. President, let me read you a specimen of
two or three of them

:

"Kamschatkn Sea is a large branch of the Oriental or North Pacific Ocean."
"Hehrinfr's ft>trait<j, which is the passage from the North Pacitic Ocean to th«

Arctic Jica."
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"Beerinpf's Island. An island in the Pacific Ocean."
"Kamschatka. Bounded east and south by Pacitio."

That is a most important matter:

Bounded east and south by Pacific.

Then it says

:

Eamschatka. Bounded on the North by the country of the Korlaca, on the east
and south by the North Pacific Ocean and on the west by the Sea of Okotsk.

liehring's Island. In the North Pacific Ocean.
Behriug's Island. An island in the North Pacific Ocean.
Kamschatka. River, which runs into the North Pacific Ocean.

The Kamschatka Elver runs into Behring Sea North of the Com-
mander Islands. Then there is the date of 1819. I have not read the
dates against each. I might have done it perhaps in that way. Then
it goes on:

"Pacific Ocean considered as the boundary of the Russian Empire, washes the
shores of the Government of Irkutsk, from Tschukoisky Noss, or Cook's Straits, to
the frontiers of China; or, in other words, from the mouth of the River Aimakan
that is, from 65° to 45° North latitude. It is divided into two great parts. That
lying eastwards from Kamschatka, between Siberia and America, is eminently
styled the Eaatern, or Pacific Ocean; that on the west side, from Kamschatka,
between Siberia, the Chinese, Mongolia, and the Kurile Islands, is called the Sea of
Okhotsk. From the different places it touches it assnmes different names, e. g.,
from the place where the River Anadyr falls into it, it is called the Sea of Anadyr,
and above Kamschatka the Sea of Kamschatka; and the bay between the districts

of Okhotsk and Kamschatka, is called the Sea of Okhotsk, the upper part of which
is termed Penjinskoye More, that is, the Penjinskian Sea, as it approaches themouth
of the River Penjine."

I might occupy a great deal more time than the importance of the
question merits, in going through these documents. If you will turn to

pages 92 to 105 you will find a consecutive record of maps, without
selection, from which it will appear that though at times portions of the
North Pacific were called, and properly called, Beaver Sea, Behring Sea,

Sea of Kamchatka, and some other names, that in the vast majority of

cases the common appellation given to the whole district of the ocean
right up to the Behring Straits is Pacific Ocean.
Mr. Justice Harlan.—Sir Eichard, do you regard the phrases

"JSforth Pacific Ocean" and "Pacific Ocean", as identical all through
that volume?

Sir Eichard Webster.—I think, Sir, that "North Pacific Ocean" is

for this purpose identical with "Pacific Ocean": "South Sea" was
another name for it for a particular reason. South Paeific Ocean would
really begin south of the equator. I have not studied the actual point
where South Pacific would end, but I understand that North Pacific

Ocean merely means the northern part of the Pacific Ocean.
Mr. Justice Harlan.—I have seen a good many maps on which the

waters south of the Aleutian Islands are marked distinctly " North
Pacific Ocean", while the waters north of them were marked sometimes
Sea of Karatchatka, and sometimes Behiing Sea. It is quite true, as you
say, that there are maps both ways.

Sir Eichard Webster.—There is a large number of maps on which
Pacific Ocean appears as going over the whole, and Behring Sea appears,

above it, in small type as being the sea which was what I may call the

part of the Pacific Ocean that had got that name.
You will find a map of the North Pacific Ocean below the Aleutian

Islands hanging behind you, and Behring Sea put in its place. At any
rate, it should not be thought that we have created evidence for our-

selves. It is known all over the world that particular seas and parts of
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the ocean get local names; but for this purpose we have got to consider

what the parties meant when they wrote it in that treaty. I trust I

have not failed in bringing to the mind of the court tbe demonstration

that they did mean the part of the Ocean right up to Behring Straits.

Lord Hannen.—To wliat ex-tent do you say this list is exhaustive!

Sir EiCHARD Webster.—As far as the maps are concerned, my Lord,

I believe it contains every known map that could be found.

Mr. Justice Harlan.—Ob, no; there are a gTcat many of the maps
not given. Mr. Blaine, in his correspondence with Lord Salisbury,

gives 105 maps.
Sir KicHAKD Webster.—There are 136 in this list, Sir; but not all

of Mr. Blaine's are included because later Editions were inserted.

Mr. Justice Harlan.—More than half of Mr. Blaine's I think, are

not mentioned in your list.

Sir KiCHARD Webster.—I do not think that is correct, Judge.
Mr. Justice Harlan.—I may be wrong.
Sir EiCHARD W^EBSTER.—I do uot think that is correct j but I really

have not examined it personally.

Lord Hannen.—I wanted to know because I find—if you are right,

you know—that down to the year 1825, according to your statement,

the Behring Sea is never mentioned. You stated that this is exhaus-
tive. Behring Sea is not mentioned in any of these geographies.

Sir EiCHARD Webster.—It would perhaps be convenient to say a
word or two about the maps themselves.
Lord HantsEN.—These are all the geographies?
Sir EiCHARD Webster.—I believe, my Lord, that the list of geog-

raphies has been made as chronologically accurate as it could be. I do
not pretend to say we found every book that exists, because it is not
I>ossible; butat any rate it was endeavored to be done impartially; and
so far as we could, they were taken from the books which could be
found.
Lord Hannen.—Take the third: "Behring Island, an island in the

Pacific Ocean". Then there is added "Behring Island in the Behring
Sea".

Sir EiCHARD Webster.—That is the first name given to it.

Lord Hannen.—That is added?
Sir EiCHARD Webster.—That is our commentary, put in brackets.

It is the first time Behring Island was mentioned, and we desired to
show where it was.

Mr. Justice Harlan.—Behring Island is to the left of the Copper
Island.

Sir EiCHARD Webster.—Mr. President, I had not intended to trouble
you with the maps; but I should like to pick out a few as I pass, in

order to shew you the importance of them. Of course in these early
days people naturally borrowed from one another. There was not so
much known about the maps, and you would not expect it. If you will

kindly look, Sir, at the earliest on page 92.

A general chart, exhibiting the discoveries made hy Captain James Cook, etc.

This is the original of the chart in the 8'° edition. Behring Sea appears without
names, though Ulutarskoi sea, Beaver Sea, Gulf of Anidir, Shoal Water, Bristol Bay,
appear as local names of equal rank. The three first close in to the Asiatic coast,
Behring Strait, North Pacific Ocean.

Then at number 4.

Chart of the N. W. Coast of America and the N, E. Coast of Asia, Explored in

the years 1778 and 1779. Prepared by Lieut. Roberts under the immediate inspec-
tion of Captain Cook. Published bv W. Faden, Charing Cross, July 24, 1784.
Behring Sm named Sea of Kamchalka.
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Beaver Sea close in to shore of Kamchatka.
Sea of Okotak, equivalent in rank to Sea of Kamchatka.
Gulf of Anadyr, Bristol Bay.
Northern Part of Pacific or Great South Sea.

The Aleutian Islands are very imperfectly shown.

It is most important, when you refer to those maps, to see whether
they wrote the names large or small, in order to see the importance they
attach to them.
Then you will find page 94, 1794, No. 16, an important map
Prepared by Lieut. Henry Roberts under the immediate inspection of Captain

Cook, London. Published by William Fadden, Geographer to the King.

Mr. Justice Harlan.— Before you get to that, there is a similar ref-

erence, on page 93.

Sir Richard Webster.—Will you kindly give me the date?
Mr. Justice Harlan.—It is number 4, on page 93 the year being 1784.

There Behring Sea is named Sea of Kamchatka, and then there are other
seas there. Then there is the Northern part of the Pacific or Great
South Sea. Have you got that chart itself, so we can see how they are
divided?

Sir Richard Webster.—I do not know whether we have but I may
be able to obtain it for you.
Mr. Justice Harlan.—I desired to ask in that connection how many

more of those maps, by name and in words, speak of the Pacific as the
South Sea or Great South Sea.

Sir Richard Webster.—I have not worked it out. I know the
name Great South Sea disappeared very soon ; but about what date I

could not tell you. I will try and have it worked out, Judge, if I can.
Mr. Justice Harlan.—I do not know that it is important. We can

do that.

Sir Richard Webster.—Yes. If you will look at 1794, which is a
very important map, you will see that it is one which undoubtedly made
what I may call a record at the time. It is number 15. The advertise
ment was:

The interesting discoveries made by British and American ships since the first pub-
lication of the Chart in 1784, together with the hydrographical materials lately pro-
cured from St. Petersburgh and other places, have enabled Mr. de la Rochette to lay
down the numerous improvements which appear in the present edition.

Mr. Justice Harlan.—That is the second edition of the map to
which I have just called attention.

Sir Richard Webster.—You are quite right:

The main body of Behring Sea, which in the first edition was styled Sea of Kam-
chatka, here appears without any distinctive name.

Sea of Kamchatka is written on the waters immediately adjacent to the peninsula.
Sea of Anadyr replaces the Gulf of Anadyr of the Ist edition.

Sea of Okotak appears as a name of equal right with Sea of Kamchatka and Sea of
Anadyr.
Beaver Sea is written in smaller characters along the Eamchatkan coast to the

north of Petropaulovski.
Behring Strait, Bristol Bay,
North Part of the Pacific Ocean or Great South Sea.

At that time it api)ears that the name Great South Sea still con-

tinued to be used.
Then I have marked a good many; but I think I might perhaps indi-

cate the numbers without reading them, of those that are clearly impor-

tant. There are numbers 17 and 18, two of the French maps in which
Behring Sea is not named, but the whole of the North Pacific is called

Grand Ocean Septentrional, and Grand Ocean. Then there are 24 and 25.
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Mr. Justice Harlan.—It was named the Sea of Kamchatka in 1817.

Sir KiciiARD Webster.—No, Sir; not in number 17.

Mr. Justice Harlan.—On page 99. I thought you meant the year

1817.

Sir EiCHARD Webster.—]S^o ; I was giving the number of the map.
No. 17 on page 95, in the year 1798. They are numbered consecutively;

and number 18 is in the same year. Then I should call attention to 24,

25, 2G, and 32.

Mr. Justice Harlan.—I see that in number 24 Behring Sea is known
as Beaver Sea and the Korth Pacific is named Southern Ocean or Still

Sea.

Sir Richard Webster.—I do not know whether you have noticed

it; but Beaver Sea which is written across in some maps is in the more
correct maps written as a small local name close to the coast of Kam-
chatka. It is mentioned in more than one place in these maps, and
written in smaller characters along the Kamchatkan Coast to the north
of Petropaulovski.
Then there is number 40, which is an important map, on page 96

:

Arrowsmi til's Chart of the Pacific Ocean, This is a large and important Map in

nine sheets, spt-cially devoted to the Pacific Ocean. Originally published in 1798.

This edition with corrections to 1810. The northern edge of the Map runs about
latitude 62 degrees north, and it includes the greater part of Behring Sea but shows
it as a large blank unnamed space. Bristol Bay alone is rather prominently named.
By contrast, the Sea of Okhotsk: Sea of Japan, and other enclosed seas are named.

If you will kindly look, Mr. President, at the map of the Pacific, it

takes you up to 62 degrees. It would be a little south of the Yukon
River, and therefore includes a great deal more than nine-tenths of
Behring Sea as now understood. That is to say, it is some 500 miles
north of the Pribilofs, and would practically be, for all substantial pur-
poses, the whole of Behring Sea, except the part immediately running
into the neck of Behring Straits; and that was a chart of the Pacific
Ocean as early as the year 1810.

Mr. Justice Harlan.—The map published by that same man accord-
ing to Mr, Blaine's list, in 1811, in London, gives the Sea of Kamchatka.

Sir Richard Webster.—I think. Sir, that is number 46 in our list.

Mr. Justice Harlan.—Yes; that is the same one.
Sir Richard Webster.—(Quoting)

:

Hydrographical Chart of the world. A. Arrowsmith, 1811.
Behring Sea named Sea of Kamchatka. •

Behring's Straits. North Pacific Ocean.

We would have to look at that map to see how the words "Sea of
Kamchatka" were used; but I do not think it in any way strengthens
the contention of my learned friends to suggest that what I may caU
varying names are sufficient to differentiate this from a part of the
Pacific Ocean.
Lord IIannen.—What is that intended to indicate, Sir Richard,

"J5ertn(/'« Strait, North Pacific Ocean^^f They are written in italics.

Does it merely mean that Behring Strait is put in, or does it indicate
at all how far out the North Pacific Ocean extends?

Sir Richard Webster.—I do not think it indicates anything more
than that Behring Strait is put in. The names that appear are Sea of
Kamchatka and Behring Strait.
Mr. Justice Harlan,—It does not show their relation to each other.

Right along in those years the Sea of Kamchatka seemed to be all one
uame with Behring Sea.
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Lord Hannen.—Have you got any one of the maps which would
illustrate what is meant by this collocation of Behring Straits and
North Pacific Ocean ?

Sir Richard Webster.—I will find out, my Lord. I cannot answer
it oflf-hand, because the work of examining them is so heavy that I

cannot say for certain whether any of those are actually accessible.

Then, Mr. President, a great deal of infoi-mation is given on page 105

as to the meaning of the words "Northwest Coast"; and again there

is not any evidence to be found of Northwest Coast being used in this

limited sense in any of the existing books. It simply is a question of

instance after instance of either Northwest Coast being specially defined

for the purposes of the book, indicating a particular part, or Northwest
Coast being used as including the whole. Nowhere is there any evi-

dence of Northwest Coast being recognized as being the piece between
latitude 60° and latitude 54° 40'. I will now give you a reference to

the pages. You will find that fully examined on pages 105 to 108 of

that Appendix; but I can put that a little more briefly before the Tri-

bunal, if they will kindly refer to page 66 of the British Case. This
is a book published in 1840 by Mr. Greenhow, whom you will find is

admitted by the United States people, at that time, at any rate, to be
a great authority. At page 66 is set out the extract from his work of

the year 1840:

The Northwest Coast—
And these italics are Greenhow's own.

is the expression usually employed in the United States at the present time to dis-
tinfjiiish the vast portion of the American continent which extends north of the 40th
parallel of latitude from the Pacific to the great dividing ridjje of the Rocky Moun-
tains together with the contiguous islands in that ocean. The southern part of this
territory, which is drained almost entirely hy the River Columbia, is commonly
called Oregon.—

I believe the Columbia Eiver comes in—I see it marked there a little

way down the red color, Mr. President.

—

From the supposition (no donht erroneous) that such was the name applied to its

principal streani by the aborigines. To the more northern parts of the continent
many appellations which will hereafter be mentioned, have been assigned by navi-
gators and fur traders of various nations. The territory bordering upon the Pacific
southward, from the 40th parallel to the extremity of the Peninsula which stretches
in that direction as far as the Tropic of Cancer, is called California, a name of
uncertain derivation, formerly applied by the Spaniards to the whole western sec-
tion of North America, as that of Florida was employed by them to designate the
regions bordering upou the Atlantic. The Northwest Coast and the West coast of
California, together form the west coast of North America; as it has been found
impossible to separate the history of these two portions, so it will be necessary to
include them both in this geographical view.

Mr. Greenhow here gives the following note:

In the following pages the term "coast" will be used sometimes as signifj'ing only
the seashore, and sometimes as embracing the whole territory, extending therefrom
to the sources of the river; care has been, however, taken to prevent misapprehen-
sions, where the context does not sufficiently indicate the true sense. In order to
avoid repetitious, the vorlhweKt-coast will be understood to be the north-west coast of
North America; all latitudes will be taken as north latitudes, and all longitudes as
west from Greenwich, unless otherwise expressed.

The Memoir continues as follows

:

The northern extremity of the west coast of America is Cape Prince of Wales, in
latitude of 65 degrees 52 minutes, which is also the westernmost spot in the whole
continent; it is situated on the eastern side of Behring's Strait, a channel 51 miles
in width, connecting the Pacific with the Arctic (or Icy or North Frozen) Ocean, on
the western side of which strait, opposite Cape Prince of Wales, is £a»t Cape, the
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eastern extremitj- of Asia. Beyond Behring Strait the shores of the two continents

recede from each other. The north coast of America has been traced from Cape

Prince of Wales north eastward to Cape Barrow.

The relations of Behring Sea to the Pacific Ocean are defined as fol-

lows in the "Memoir":

The part of the Pacific north of the Aleutain Islands which bathes those shores

is commonly distiiignished as the Sea of Kamchatka, and sometimes as Behring Sea,

in honour of the Russian navigator of that name who first explored it.

Then lie refers to Cape Prince of Wales as follows:

Cape Prince of Wales, the westernmost point of America, is the eastern pillar of

Behring Strait, a passage only 50 miles in width, separating that continent from Asia,

and forming the only diiect communication between the Pacific and Arctic Oceans.
The part of the Pacific called the Sea of Eamchatka, or Behring Sea, north of the

Aleutian chain, likewise contains several islands.

In the year 1845 the Government of the United States sent Mr.
Greenhow's book "The History of Oregon and California and the other

territories of the iJs^orthwest Coast of America" to the Government of

Great Britain as being in some sense an ofiicial document, evidently
desiring it to be regarded as containing very accurate information.

We happen to have that original book here, the one which was sent at

that time; and it is at the service of any one of my friends or any one
of the Tribunal. It would simply be a matter of reading page alter

page and extract after extract in which 50U will find both the ""Pacific

Ocean" and the "Northwest Coast" are used by Mr. Greenhow in his

works as referring to the part of America extending right away from
about latitude 51°—perhaps a little lower than that; 50° would be
perhaps more correct—right away up into the Arctic Ocean.

It does seem to me a little difficult for those who desire so to contend
that this indicates or supports the views that the Pacific Ocean was
commonly known as including Behring Sea.
You will remember, Sir, that Lord Salisbury in his dispatch of the

21st February 1891 points out that it has been the constant practice all

over the world to call seas, bays and other parts of the ocean by local

names, and yet they may all be covered by the generic name which
covers the whole of it. There is a clear and important passage con-
tained on page 89 of i>art 2 of volume 3; but I will not trespass upon
your time by reading it at length. But Sir, it does appear to me a
little strange that the United States should raise this contention.
The Tribunal here adjourned for a short time.
Sir Richard Webster.—Mr. President, a question was put to me

by Mr. Justice Harlan upon the maps, to which, perhaps, I ought to
refer only for one moment, just to show the impossibility of reljing
upon matters of this kind without fall examination. In page 265 of the
first volume of the United States Appendix will be found an extract
from Mr. Blaine's letter with reference to the maps, and I refer to one
of them

:

English statesmen of the period when the treaties were negotiated had no com-
plete knowledge of all the geographical points involved. They knew that on the
map published in 17S4 to illustrate the voyages of the most eminent English navi-
gator of the eigJif conth century the Sea of Kamchatka appeared in absolute contra-
distinction to the (Jnat South Sea or the Pacific Ocean. And the map, as shown by
the words on its margin was prepared by Lieut. Henry Roberts under the immediate
inspection of Captain Cook.

If you will refer to the list of maps to which I was calling attention
before, namely, page 94 of the first volume of the Appendix to the
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Counter Case you will see that map referred to. It is page 93, num-
ber 4:

Chart of the North West coast ofAmerica and the North East Coast of Asia explored
in the years 1778 and 1779. Prepared by lieutenant Roberts nnder the immediate
inspection of Captain Cook, published by W. Faden, Charing Cross, July 24th, 1784.

That is the map, Mr. Blaine refers to. Now, if you will be good
enough to turn over to page 94 you will find Mr. Blaine has overlooked
the fact that 10 years later the 2nd edition of that map was published
also prepared by Mr. Roberts [No. 15] and also publislied by Faden in

which distinctive use of the name has disappeared altogether. May I

ask you to look at page 93, No. 4 where you find the words "Behring
Sea named Sea of Kamchatka" and if you look 10 years later the next
edition of that map 1794 to which no reference is made by Mr. Blaiue.

The main body of Behring Sea, which in the first edition was styled Sea of Kam-
chatka, here appears without any distinctive name, Sea of Kamchatka is written on
the waters immediately adjacent to the peninsula.

So that you will observe that the whole point of Mr. Blaine's argu-
ment disappears if you look at the second edition of that map published
in 1794. He is referring to the edition of 1784.

This was called to my attention during the adjournment, and I men-
tion this for the purpose of enforcing the fact. Unless you have the
maps before you and see how the words are used, no inference can be
drawn from them; whereas, in the statement in the "Gazetteer", you
have the specific statement made on the authority of the Geographer,
whoever it is, telling you exactly what is meant, though, of course, it

depends on your knowledge of the man as to the amount of authority
to be attached to the statement.
Now, when the Tribunal adjourned, I was about to call attention to

other uses of the Northwest Coast which are consistent only with our
view and inconsistent with that of the United States; and I desire, if

I possibly can, to put it as shortly as possible, and I will a little vary
the order of my observations.

I will ask the Tribunal to take before them pages 40 and 41 of the
1st Volume of the Appendix to the British Case, which will enable me
to give them several references without turning from one volume to

another.
I am now upon the period subsequent to the Treaties of 1824 and

1825. I am reading from the historical review of the formation of the
Bussian American Company by Tikhmeuieff, published in St. Peters-

burgh in 1863. You will observe that the year 1842 is referred to; and
you will observe there that reference is made to reports by Governor
Etolin of the continuous appearance of American whalers in the neigh-

bourhood of the Harbours and Coasts of the Colony; and you will find

that a statement is made that in the year 1841 there had been whalers
to the number of 50, and that large quantities of whales had been
secured; and you will find that the Foreign Office, in reply to ener-

getic representations made by the company, had replied:

The claim to a mare clausum, if we wished to advance such a claim in respect to

the northern part of the Pacific Ocean, could not be theoretically justified. Under
Article I of the Convention of 1824 between Russia and the United States, which is

still in force American citizens have a right to fish in all parts of the Pacific Ocean.

But nnder Article IV of the same Convention, the ten years' period mentioned in

that Article having expired, we have power to forbid American vctssels to visit

inland seas, gulfs, harbours, and bays for the purposes of fishiug and trading with

the natives. That is the limit of our rights, and we have no power to prevent Amer-
ican ships from taking whales in the open sea,

Then:



460 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. t».

From 1843 to 1850 there -were constant complaints by the Company of the increaa-

in" boldness of the whalers. They were not content with landing on the Aleutian

and Knrile Islands, cutting wood wherever they chose, boiling blubber on the shore,"

then 10 lines lower down "Traffic in furs was openly carried on between the natives

and the American Captains, and when the Colonial authorities made some whalers

leave Novo Arkhangelsk (N P) on that account, they quietly continued the traffic in

the Bay of Sitka, and disregarded all protests. The following case also deserves to

be noticed; in 1847 one of the whalers came to Behring Island, and on the Captain

being told that he must not traffic in seal-skins on a neighbouring small island, he
ordered the overseer of the island to be turned off his ship, and immediately went
on shore with his men, with the evident intention of disregarding the prohibition.

It was only when active steps were taken to resist them that the whalers left, but
before going they cut down a plantation which had been grown with great trouble,

the island being without other trees or shrubs. Few of the districts of the colony

escaped the visits of the whalers, which were everywhere accompanied by acts of

violence on their part.

Whenever complaints of such acts reached the Company, they took all the steps

in their power to protect the country under their administration ; but all their efforts

led to no satisfactory result. In 1843, almost immediately after the first protest of

the Company, the colonial authorities were alarmed at the largo number of whalers
engaged round the shores of Kadiak, as the Company's fnr trade was certain to suffer

from their presence.

And there was a request for a cruiser made to prevent the vessels

from interfering and going into the territorial waters of Eussia.

Then lower down, there is this.

In 1847 a representation from Governor Tebenkoff in regard to new aggressions on
the part of the whalers gave rise to further correspondence. Some time before, in

June 1846, the Governor-General of Eastern Siberia had expressed his opinion that,

in order to limit the whaling operations of foreigners, it would be fair to forbid
them to come within 40 Italian milos of our shores, the ports of Petropaulovsk and
Okhotsk to be excluded, and a payment of 100 silver roubles to be demanded at those
ports from every vessel for the right of whaling. He recommended that a ship of
war should be employed as a cruiser to watch foreign vessels. The Foreign Office

expressly stated as follows in reply. We have no right to exclude foreign ships from
that part of the Great Ocean which separates the eastern shore of Siberia from the
north-western shore of America or to make the payment of a sum of money a condi-
tion to allowing them to take whales.

I need not remind you, Mr. President, as my learned friend, the Attor-

ney General, pointed out, that could only be and is only the Behring
Sea, no other part of the Great Ocean corresponds with that.

Then, at the bottom of the page, going on to the year 1853, you will

actually find the instructions to cruisers:

The cruisers were to see that no whalers entered the bays or gulfs, or came within
3 Italian miles of our shores, that is, the shores of Russian America (north of 54°
41'), the Peninsula of Kamchatka, Siberia, the Kadiak Archipelago, the Aleutian
Islands, the Pribilof and Commander Islands, and the others in Behring Sea, the
Kuriles, Sakhalin, the Shantar Islands, and the others in the Sea of Okhotsk to the
north of 46"2 30' north. The cruisers were instructed constantly to keep in viewlhat
"our (iovemment not only does not wish to prohibit or put obstacles in the way of
•whaling by foreigners in the northern part of the Pacific Ocean: but allows foreign-
ers to take whales in the Sea of Okhotsk, which, as stated in these instructions, is,

from its geographical position, a Russian inlnnd sea".

Now in the face of that brief summary which I have been fortunately
able to take from one document, referring to 1842, 1843, 1847 and 1853,
it is obvious, and cannot I submit be denied by the Counsel for the
United States, that there were at this time no acts supporting the con-
tention that Kussia never withdrew her prohibition with regard to navi-
gation and fishing in Behring Sea, that Great Britain had recognized
that the prohibition extended to Behring Sea. I will read it if you
please, Mr. President, from pages 56 and 57 of the United States Case
which still stands.

But neither in the protests negociations, nor treaties is any reference found to
Behring Sea, and it must be conceded from a study of those instruments and the sub-
sequent events that the question of jurisdictional rights over its waters was left
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where it ha«i stood before the treaties, except that the exercise of these rights by
Rn&sia had now, through these treaties, received the implied recognition of two
great nations; for while, by the Ukase of 1821 Russia had publicly claimed certain
unusual jurisdiction both over Behring Sea and over a portion of the Pacific Ocean,
yet in the resulting treaties which constituted a couiplete settlement of all differences
growing out of this Ukase, no reference is made to this jurisdiction so far as it

related to Behring Sea although it is expressly and conspicuously renounced as to
the Pacific Ocean.

Will you for a moment consider what that case means? I must
assume that I have demonstrated to this Tribunal that the suggestion
that there was no reference made to Behiing Sea in the negotiations or
the treaties is unfounded, but the fact that they have distinctly stated
in their case that in regard to what they are pleased to call the Pacific

Ocean there was an express withdrawal by Eussia of her attempt to

limit the rights of navigation and fishing, points and certainly accentu-
ates the observations 1 have ventured to make as to what was going on,

after 1824 and 1825, in this part of the sea referred to by them as being
part of the Great Ocean which separates the Eastern Coast of Siberia
from the north western i)art of America, trom which they had no right

to exclude navigation or fishing vessels of the United States and Great
Britain.

If the Tribunal will be good enough to look at page 51 of the British

Counter Case you will find certain contemporaneous uses of the word
north-west, in the face of which I submit, it is impossible for my learned
friends effectively to maintain their contention.

Let me remind the Tribunal of what their contention is.

That although the coast of which we are speaking is in fact the
Northwest Coast, yet the term Northwest Coast had such a technical

meaning that it is to be confined to the space between latitude 60° and
latitude 54° 40', or south of it—nothing north of latitude 00°.

At page 51 the Tribunal will see that by Treaty of 20th December
1841 (the reference to Hertslet is given and we have Hertslet here)

—

Great Britain, Austria, France, Prussia and Eussia entered into a Treaty
for the suppression of the Slave trade and in no case was the mutual
right of search to be exercised upon the ships of war of the High Con-
tracting Parties. It is sufficient for my purpose that one of the con-
tracting parties was Eussia. By section 8 of the annex to that treaty
this exemption was extended to vessels of the Eussian American Com-
pany, such vessels to have a patent and prove their place of origin and
of destination.

Perhaps it would not be out of place if I reminded you here of a most
extraordinary contention that appears in the argument of the United
States for the first time—that the Eussian American Company had no
monopoly after 1824 and 1825 of the eastern shore of America. It is one
of the instances in which the United States have thought it necessary
to suggest that an important official document is wrongly worded, and
have without justification, as we shall submit, altered the wording to

support their meaning. But at present, to make my point clear, I call

attention to the fact that the Eussian American Company had at this

time, as I shall show you, the monopoly from Behring Straits on one side

down to latitude 54° 40' on the other, and from Behring Straits on one
side down to the Island of Urup on the Asiatic Coast—their vessels

were to be exempted from search and each vessel was to have a patent;

a form of this patent is set out at page 51 of the British Counter-Case:

Upon this ground the Administration of the Russian American Company, being
about to dispatch their ship blank named blank built in the year blank of blank ton-

nage and commanded by blank to the north-western coastof America to the colonies

settled there, with the right to enter all ports and harbours, which necessity may
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require, considers it conformable to the above cited Article of the Instruction that

besides'tlie patent authorizing the hoisting of the Russian flag by merchant ships in

general, tlie said vessel of the Company should be provided with this special patent

to secure her against the visit of the cruizers of the contracting parties.

Mr. President, is it reasonable to suggest that in thQ patent given to

these vessels, Northwest Coast there meant between 60° and 54° 40'!

Is it not perfectly obvious that they were referring there to the whole
length of the iSiorthwest Coast of America from 54° 40', as far as the

Russian dominions extended, and I call your attention, and you will see

the reference upon the same page, to this, that in the year 1843, that

Treaty having been made in the year 1841, the Treaty of 1825 was
renewed in these words:

It is imderstood that in regard to commerce and navigation in the Russian posses-

sions on the Northwest Coast of America, the convention concluded at St. Peters-

burgh on the 16th February, 1825, continues in force.

Would anybody suggest that only means the portion of the Northwest
Coast to which my learned friend, Mr. Carter, asks you to attribute the
limited meaning to which I have referred.

Senator Morgan.—My suggestion, Sir Richard, was in reference to

the question whether it included the hunting of animals that were fur-

bearing.
Sir Richard Webster.—I quite follow you, Sir. As I have said

more than once, I never relied upon these Treaties as a grant at all. I
have always relied upon them as an undertaking by Russia not to inter-

fere, but it does not touch the point you referred to when you suggested
what must be found in the Treaties. Then the Treaty of the 12th of

January 1859, between Great Britain and Russia, Article XIX, says.

In regard to commerce and navigation in the Russian possessions on the North
West Coast of America, the Convention concluded at St. Petersburgh on the 16tli

(28th) February, 1825, shall continue in force.

Mr. President, you are infinitely better acquainted with diplomatic
matters, even after the study that I have had with regard to this case,
than I could ever hope to be; but it does seem a strong thing to suggest
that North W est Coast, in these renewed Treaties, did not refer to the
whole North West Coast from 54° 40', the power of settlement becom-
ing more and more probable, yet according to my learned friends' con-
tention the North West Coast is used in a different sense in these
Treaties, and the phrase "North West Coast", as invented by Mr. Blaine
finds no place in the history of these matters.

If one could use the expression with reference to this matter as mak-
ing a thing plainer which in my submission is perfectly plain. I would
ask you to turn to pages 63 and 64 of the Counter Case where there
appears again that which we submit, is utterly inconsistent with the
narrow use of "north-west coast" contended for. In 1799 the Russian
AmericanCompany got on the American side from Behring Straits to
latitude 55°; it is sufticient for my purpose to deal with the American
side; the Asiatic side did not vary. In 1799 the Russian Company got
in terms the monopoly from Behring Straits down to latitude 55°. In
1821, just seven days after the Ukase, they got from Behring Straits
down to latitude 51; that is to say Russia attempted to push the south-
ern boundary lower than 55°. In 1829, after the Treaty—and now I will
ask you to refer to page 61—you will find the reference to the 1821
charter at the bottom of that page:
The privilege of hunting and fishing to the exclusion of all other Russian or foreign

tubjecta througbont the territories long since in the possession of Russia on the coast*
of North-west America, beginning at the northern point of the island of Vancouver,
in latitude 51^' north, and extending to Behring Strait and beyond. .

.
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I notice in passing:, so that I need not call attention to it again, that
this is the only charter in which the words "foroij^n subjects" appear.
It was in consequence of the attempt by Russia to extend her rights
under the Ukase of 1821. If you will now turn over to page 62, you will

find how the areaof the monopoly of the Russian Company was described
iu the year 1829 after the Treaty. 51° was no longer possible, because
they had agreed with the United States that the southern limit of their
operations should be 54° 40'.

The limits of navijration and indnstry of the Company are detcnnined by the
Treaties concluded with the United States of America, April 5 (17), 1824, and with
England, February 16 (28), 1825.

(3) In all the places allotted to Russia by these treaties there shall be reserved to
the Company tlie right toprotit by all the fur and fish industries to the exclusion of all

other liussian subjects.

Could anybody produce the slightest authority for the suggestion
that the Company lost their monopoly on the east side of Behring Seat
There is not a vestige of evidence, and I speak challenging correction
by my learned friend Mr. Phelps, and asking him to refer to any docu-
ment showing that it was not intended to convey the monopoly to the
Russian Company from Behring Straits to 54° 40'. In 1799, it was
down to 55°; and, in 1821, it was down to 51° in terms; and, in 1829,

it is the whole area assigned to Russia. It must have been, and was, the
whole Korth-West Coast of America above 54° 40', which was the part
exclusively assigned to Russia, as compared to that below, which was ex-

clusively assigned to the United States. Observe that 54° 40' was to
be the dividing line, and yet it is necessary, for the purpose of my
learned friends' argument, for them to contend for the first time that
of which there is not a trace during 100 years of the history of this mat-
ter, that the Russian Company had not the monopoly on the eastern
shore of Behring Sea.
Now, look at page C3 of the Counter Case, where you will observe

the renewal suggested in the year 1865:

The Minister proposed, in paragraph 15, to reserve to the Company the exclusive
right of engaging in the fur- trade as defined within the following limits:
On the peniusula of Alaska, reckoning as its northern limit a line drawn from

Cape Donglas, in Kenia Bay, to the head of Lake Imiamna; on all the islands lying
along the coast of that peninsula; on the Aleutian, Commander, and Kurile Islands
and those lying in Bchring's Sea, and also along the whole western coast of Beh-
ring's Sea.

I had better show you where that is. The line goes across the
Alaskan peninsula; and what they intended to give to the Russian
Company was the Peninsula and the Aleutian Islands in Behring Sea,
the west coast and what they proposed to take away from them was,
down to 54° 40' and the eastern side of the Behring Sea. And the
United States suggest the Russian people did not know what they
were talking about, and that "eastern" meant "western"; the words
are

—

in the district to the north-east of the peninsula of Alaska along the whole coast to

the boundary of the British possessions

—

that, of course, means from about Kadiak Island, where the line comes
out, to 54° 40',—

also on the islands lying along this coast, including in that number Sitka and th®
whole Koloshian archipelago, and also on land, to the northern extremity of the Ameri-
can Continent, the privilege granted to the Company of the exclusive prosecution of
the said Industry and traffic.

Or, in other words, they were to have nothing on the North West
Coast of America south and east of Kudiuk Island or north of the



464 ORAI. ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

boundary of the Alaskan Peninsula there described as Cape Donglas,

which is in Kenia Bay, which is just about the northern end of Kadiak
Island, and the other Bay is over towards Bristol Bay.

Therefore, it proceeded to witlidraw from the monopoly the eastern

side of Beliring Sea, and to retain to them the western.

Now, this is a conclusive argument against the United States con-

tention, and how do they deal with it. I am afraid I must trouble you
to look at page 77, volume I, United States Appendix, paragraph 15.

This is the proposal for renewal in the year 1865. They proposed to

reserve

—

to the Russian American Company until January Ist, 1882, the exclusive right o'
eng.iging in the fur trade within the following limits, only: On the peninsula
of Alaska, taking for its northern boundary the line from Cape Douglas, in the
Bay of Kenai, to the upper shore of Ilianina Lake; upon all the islands situated

along the coast of that peninsula, namely, the Aleutian Islands, the Commander
Islands, the Kurile Islands, as well as upon tlie islands situated in Behxing Sea,

and along the whole western shore of Behring Sea.

And then, with a boldness to which in other Courts I might give a
stronger name—but 1 will not before this Tribunal use any other word
than boldness—they put a foot note,

it is clear from the context that it is intended to refer to the eastern shore of
Behring Sea.

There is not the slightest warrant for it, if you will read on what
they were going to withdraw:

As regards the region stretching northeast of the Alaska Peninsula, along the
whole of the coast up to the boundary line contiguous with the possessions of Great
Britain, and on the islands situated along that coast, including Sitka and the whole
of the Koloshian archipelago, and likewise, on the continent of the northern part of
Anierica—

That was the eastern part of Behring Sea—as to which the privilege

is to be abolished. Therefore, Mr. President, the stress of the argu-
ment leads the United States to this position, that they are obliged to
rely upon a contention for which there is no affirmative support in the
whole of the original documents, from the year 1820 up till the year
1865, and they are obliged to alter and change a word in an original
Russian document, so as to make it meaningless, or otherwise their
contention about the North West Coast falls to the ground. I submit
that when a contention requires such arguments as that it is not one
that will receive judicial support.
Now I will assume, for the purpose of my argument that I have

satisfied you that Behring Sea was included in the words "Pacific
Ocean" in the Treaties of 1824 and 1825, and that the only assertion of
right which was made by Russia was the right contained in the Ukase
of 1821 to prohibit the access of ships within 100 miles of her coasts
on both eastern and western shores of Behring Sea as well as further
down upou the coast.

Let me for a few moments remind you of the questions I have been
examining before I pass on. The first Question as you know by heart
is this

:

What exclnsive jurisdiction in the sea now known as the Behring Sea and what
exclnsive right in the seal fisheries therein did Russia assert

—

It is not too much to say that Russia asserted nothing except that
which is contained in the Ukase of 1821. That is the only assertion
to which my learned friends are able to point

—

— "and what exclusive rights in the seal fisheries therein did Russia assert and
exercise?"
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up to 1867? Mr. President, this is a Court in which, although the rules
of evidence are fortunately in one sense lax—though matters of history,
matters of repute and matters of report have been examined—although
the widest range has been permitted to the United States to bring
before this Tribunal anything which they can prove or produce in sup-
port of their allegation or assertion of an exercise by Knssia, from
beginning to end of the papers as they stand to-day—the Case, Counter
Case, and oral or written argument—there is not a single act of exercise
proved or even suggested by Russia. We stand in this position, that
the Lkase of 1821, as was proved by my learned friend the Attorney
General—and I will not go over that ground again—was never exer*
cised or acted upon. The Ukase was withdrawn.
Senator Morgan.—Before you leave that Sir Rich.ird, how could

Russia withdraw sometliing she had never asserted?
Sir Richard Webster.—The point would be this. 1 should be

entitled to claim a wider finding on the part of Great Britain than I

was prepared to admit, I was going to say, from the point of view of
mere assertion.

Senator Morgan.—I was speaking of the use and enjoyment for d,

great many years of the products of fur-bearing animals.
Sir Richard Webster.—All I can say is this; speaking of this as

exclusive jurisdiction, and assertion and exercise, there is not upon the
liigh seas, or outside territorial waters, the suggestion of any exclusive
enjoyment. •

Senator MorgTan.—Then she had nothing to surrender. .

Sir Richard Webster.—I am sure it was my fault, but I was not
speaking of surrendering; I never used the word "surrender". I say
the Treaty of 18l'4 and 1825 was a bargain by Russia she would not
impede or interfere with the rights of the United States and Great
Britain on the high seas. There is no question of surrender—there
was nothing to surrender. Russia attempted to interfere. That inter-

ference had been protested against; that interference had been aban-
doned; and then there is the promise that Russia will not interfere

again. But that is not a surrender; tliat is a statement made in the
most solemn manner,—an acknowledgment that the attempted inter-

ference could not be insisted upon. But that is no surrender.
Take the case of my own country years ago, when she used to order

that vessels should lower top-sails within a certain distance wherever
they met a British ship or within some arbitrary limits. Ultimately
a nation says: "I am not any longer going to do it." To a nation that
has never been put under that restriction, it is no surrender to say:
"We will no longer insist on your doing it—it is an acknowledgment
that we are not trying to enforce a right against you". With great
deference, the whole distinction is this: That the first Article of that
Treaty did not grant or give to the United States, or to Great Britain,

anything—they only acknowledged that Russia—I will not use the

expression, had been wrong if it be thought that that be too much to

say of a great Nation—that Russia no longer insisted upon a claim

which, in a moment of inadvertence at the dictation of the Russian
American Comi)any she had thought fit to make. I do not call that a
surrender—she had no rights which she was surrendering—she was
simply saying: "I will not put a gate up; I will not hinder you from

pursuing your lawful right." I have (to put an illustration) the right

to go along a certain road. A man [)uts a gate across it and stops me.

I say to that man: "Take that gate down." He says: "Yes, 1 will

take it down ; I will not put it up again." That is no surrender. There-

B S, PT XIII 30
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fore I submit you have not to consider the question of anything more,

for this purpose, than the assertion and exercise of exclusive rights in

Behring Sea and in the Seal fisheries in Behring Sea—(not on the

islands; nobody suggests we are talking about the islands in Behring

Sea)—by Eussia prior to the cession to America in 18G7.

Senator Morgan.—If you will allow me to call attention to it, you
identify this fishery with the right of navigation and whale fisheries,

or other fisheries if you please; and it is a matter open to argument to

say the least of it, whether Russia in her Treaties of 1824 and 1825

intended to abandon what she had so long exercised,—the right of con-

trolling the taking of fur bearing auimals within Behring Sea.

Sir Richard Webster.—With great deference, Russia had never
controlled, or exercised any control over seal fisheries on the high seas

of Behring Sea at all.

Senator Morgan.—That is assumed by the other side.

Sir Richard Webster.—Forgive me putting it to you—where is the
evidence of it? Russia had never lifted hand nor foot with reference

to the seal fisheries on the high seas, and I absolutely deny for this

purpose, there is any difierence between whales and seals. There is no
greater crime committed by a person who shoots a seal on the high seas,

than by a person who harpoons, or spears a whale. Do not ask me to

argue the question of property at the present moment—I am not upon
it; but with reference to the observation—I submit to you we are deal-

ing with rights alleged in the seal fisheries properly, so called in the
high seas of Behring Sea,—Russia as to these had done nothing; and
therefore arguing on the premiss with which you were good enough to

start, couched in some general terms, that Russia had done everything
to control the seal fisheries in Behring Sea, I submit—she had done
nothing.
Senator Morgan.—I am not making the assertion on my own part, I

am only asserting what I suppose to be insisted on by the other side.

Sir Richard Webster.—My word is no better and no worse than
that of my friends Mr. Phelps and Mr. Carter—and I say their saying
" Russia asserted and exercised rights," does not prove it. Through the
whole length and breadth of the books which I have read more than
once—there is not a trace of Russia controlling or exercise any rights
in seal fishing outside territorial waters in Behring Sea—not a vestige.
Whenever Russia asserted rights—such as the notice to her cruisers to
prevent people from landing—to prevent people going in territorial

waters—to prevent persons from occupying places upon the land and
becoming members of guilds and things of that kind—this notice had
nothing in the world to do with the exercise of rights upon the high
seas.

The President.—I think there are parts of documents which I have
already alluded to whilst Mr. Carter or Sir Charles Russell was arguing

—

which implied, I will not say the assertion as Mr. Carter disclaimed the
word, but the aflBrmation of the right by Russia of controlling the
whole of Behring Sea—the theoretical affirmation at any rate of Russia
considering herself as being in a manner authorized to control the
whole of the Behring Sea.

Sir Richard Wi^ikster.—Mr. President, I did not for a moment imag-
ine you would think I was overlooking that. If it had been necessary
for me to argue that Russia claimed to close the whole of this sea,

there is distinct proof that she did so claim. Mr. de Poletica said in

his letter—I quote from memory but I do not think I am quoting inac-

curately—I would have you know that this sea has all the incidents of
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shut seas—mers ferm^^es. But my friends disclaim it. It is in my
favor, Sir, to make that contention. Upon the mere question of asser-

tion I care not how wide the claims of Russia were—my point was
entirely upon exercise.

The President.—I suppose under the Treaty it is our duty to deal

the question of assertion as well as the exercise of it?

Sir Richard Webster.—I did not venture to dictate to you as to

what construction you would put upon Russia's assertion. If you will

remember, I spoke of it as an assertion of right by the Ukase of 1821.

If that was an assertion of right, or if all the documents with which it

was accompanied shew that it was an assertion of right to treat Beh-
ring Sea as a closed sea, I agree, it is your duty so to find. But my
friends will not have that. My friends in the exercise of their judg-
ment have thought fit to say: "Russia never did assert that right:

Russia only asserted the right to exclude vessels 100 miles from its

coasts as a defensive regulation; and they are pleased, in the exercise

of their wisdom to say that was not

The President.—Sir Richard I am asking you for help if you please
and if you can give it to me I am sure you will help us.

Sir Richard Webster.—Certainly.

The President.—Suppose neither of the parties said that Russia
asserted such a right, and that in our personal conviction Russia did
assert such a right, what do you think the finding ought to be?

Sir Richard Webster.—I think the finding ought to be in accord-

ance with your conviction, Sir. But Sir, do not misunderstand me.
I have not suggested that Russia did not assert a right—I simply said

that the only assertion by Russia was contained in the Ukase of 1821,

and that on the most narrow construction put upon that Ukase by my
friends, it was an exercise by Russia of exclusive jurisdiction to the
extent of 100 miles from its shores. If you are of opinion (and I can-

not say you are not justified), that the real assertion of Russia was a
right to close Behring Sea and more than the sea, and that the restric-

tion to the 100 miles was in her discretion by tlie making of the law
which she thought fit—I hope I make mv meaning clear to you, Sir.

The President.—Perfectly clear.

Sir Richard Webster.—1 should have thought—but that is not for

me—that it was your duty to express on the Award, what the assertion

of Russia was. Of course the word " assertion " may be used in two
senses. It may be used in the sense of asserting that which one
intends to act ui)on, or it may be used as a theoretical assertion not
intended to be acted upon.
The President.—More as an affirmation than an assertion.

Sir RiCHAjiD Webster.—Exactly.

Senator Morgan.—Will you allow me to say that an assertion might
be defined by acts of exclusive enjoyment and ownership without any
declaration at all.

Sir Richard Webster.—I am not at all certain from the point of

view of assertion, if exclusion mean the exclusion, the shutting out
other people it would not be the best form of assertion you could pos-

sibly conceive.
Lord Hannen.—It would be exercise also.

Sir Richard Webster.—It would then be exercise and assertion

al8o.

Senator Morgan.—Is not exercise the strongest form of assertion?

The law of prescription in your country and in mine—in En.ijhind and
in the United States—is based on occupancy, on a property right or

privilege existing for 20 years.
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Sir Richard Webster.—That really is involved in what I said, and
Lord Hanneti has, practically speaking, pointed it by the observation

he was jrood enough to make.
In their Counter Case they say this. I am reading from page 19.

The distinction between the right of exclusive territorial jurisdiction over Beh-
ring Sea, on the one hand, and the right of a nation on the other hand, to preserve

for the nse of citizens its interests on land by tlie adoption of all necessary even
thoiio'h they be somewhat unusnal measures, whether on land or at sea, is so broad
as to require no further exposition.

It is a very convenient thing to say that a thing is so broad that it

requires no further exposition. I remember in one part of the ease chey

say that something is much easier felt than expressed. But if you have
not got a thing it is very much easier to feel it than to express it—

I

shall have to call attention to that on the question of property: but
here they say the most simple minds can feel it, and therefore it is so

broad as to require no further exposition. Then the passage proceeds

:

It is the latter right, not the former, that the United States contend to have been
exercised, tirst by Russia, and later by themselves.

Now, Mr. President, in order that you may understand the fullness of

my meaning, I would adopt any form of words with regard to ''asser-

tion" which would commend itself to this Tribunal upon consideration.

I care not for my purpose whether the assertion amounted to an asser-

tion of right to close Behring Sea—1 care not for my purpose whether
it meant only an assertion to exclude vessels within 1 00 miles fi'om the
shore—it is equally immaterial, because whatever it was. was con-

tained in a written docuuient, namely, the Ukase of 1821. The action
under that Ukase was never persisted in, on the contrary:— I do not
think you want me to go again through the Duke of Wellington's
letters and those other letters which show that it was not acted upon.
The President.—Xo it is not necessary.
Sir Richard Webster.—I am sure they are quite present to your

mind and I submit that the so-called surrender was not a surrender
of anything—it was an acknowledgment of the withdrawal of an
assertion which Russia had IJjought fit to make according to the
influences tlien controlling her, and no doubt as the Attorney General
pointed out influences largely controlled and dictated by the Company.
The President.—Whether it is a surrender or a withdrawal makes

no practical difference.

Mr. Justice Harlan,—What you mean to say is that whatever,
in the Ukase of 1821, was inconsistent wiih the Treaty of 1825, was
annulled.

Sir Richard Webster.—Now the second question is: How far
were these claims of Jurisdiction as to the seal fisheries recognized and
conceded by Great Britain! That is the next contention.

Senator Morgan.—Before you get to that I would like to suggest
this to you: Tliat the common law of England (which is adopted also
and practise*! in the United States; at least, adopted as a measure of
right in the United States in regard to a great many privileges and-
powers and rights of i)roperty) contains a doctrine of title by prescrip-'
tion—20 years title by prescription.

Sir Richard Webster.—I have heard of it, Sir.

Senator Morgan.— Under which the Courts will presume the exist-
ence of a statute, will, grant, or deed, or anything, in order to secure^
the repose of society, and a quieting of litigation. Now with that as.
the origin or basis of the application of the doctrine of prescription,
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nothing is needed at all, except to point to undisputed possession for

20 years.

Sir liiCHARD Webster.—Exercised.

Senator Morgan.—Exercised, that is all that is needed. I under-
stand an assertion by Russia of a right to property for instance, or a
right of jurisdiction in Hehring Sea might, as against the United
States and Great Britain, to say the least of it, possibly be maintained

—

1 do not say that it could ; but it may be said as a ground of argument
that it might be maintained on the ground that they had exercised
these riglits in respect of fnr-bearing animals in Behring Sea—the
right to control them, to take possession of them, make grants of
monopolies or charters, uiDon the basis of the existence of such proj)-

erty there, and that that would amount perhaps to such an assertion as
is mentioned in the first point in this Gth Article of this Treaty.

Sir Richard Webster.—If I may respectfully attempt to answer
you—I submit you do not help or elucidate the consideration by
covering it up with generalities. Prescription is an undoubted prin-

ciple both of the law of Great Britain, and, I believe, of the United
States. Whether it has any ai)i)lication as between nations is a very
much more doubtful point; but assuming it for this purpose—I think
it an extremely doubtful point whether prescription has any applica-

tion in such a case; but my answer, however, is a broader one—that
in order to prove prescription, you must prove tlie existence of the
right in respect of which the prescription is claimed and the exclusion
of other people from that right.

Senator Morgan.—There is no question of that.

Sir Richard Webster.—And, in order to make one step in the
direction of prescription, Russia (for I am speaking of Russia and the
United States her successors) must prove this: that they alone enjoyed
the right of catching seals on the high seas, and that they excluded
other people from the right of catching seals on the high seas. I

assert that you do not move one step towards arriving at the existence
of a prescriptive right on the sea by proving you have killed seals on
the land.

Senator Morgan.—Possibly you •might, by proving that you
claimed the right to catch them in a certain area and that nobody else

has interfered with you.
Sir Richard Webster.—What area?
Senator Morgan,—Behring Sea.
Sir Richard Webster.—Now, we get much nearer the point, you

will not find in the United States written Argument, a claim to exclu-

sive jurisdiction all over Behring Sea. I could have understood this

case in law, if the United States had had the couwige of the convic-

tions of some of her original advisers, and had claimed it as mare clau-

sum,—I could have understood the contention which you have been
good enough to put before me. But, Sir, with deference, I submit to

your judgment that the moment you get to what my friend, Mr.
Phelps, calls defensive regulations,—I am a little bit anticipating, but
I cannot help it because.you have been good enough to put the (pies-

tion to me,—the moment you get to what are called defensive regula-

tions, or, in other words, the right to defend interests upon land—the

right to defend these interests in territorial waters, yon abandon and
cut away the idea that you have a prescriptive right then to claim the

area outside. The wliole strength and virtue of Mr. Phelps' argu-

ment, to which I shall address myself to-morrow, in reference to defen-

sive regulations, is that they have got no rights upon the high sea
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itself; but, as he has said, even assuming they have no right in the seal,

no riglit in the seal herd, only a right to carry on the trade on laud, he
contends, in accordance with principles that we think erroneous, that

he has a right to defend that interest by certain acts on the high seas

which he endeavours to justify.

But in answer to your question 1 do not hesitate to put before you
and I do not hesitate to submit to your judgment that an assertion and
exercise of rights upon land, an assertion and exercise of rights in

territorial waters, cannot detract one iota from the rights of other

people upon the high seas.

Senator Morgan.—I admit that.

Sir Richard Webster.—You can test it in a moment. Supposing
the Indian fishermen or the native Americans had been catching these
seals at sea. and it was desired to stop them. The United States could
not stop them on the ground of prescription. There is no greater pre-

scription against the pelagic sealer than there was against the Indian.

Stop them by legislation, i)ossil)ly; stop them because they are United
States citizens, possibly; stop them upon the ground that you have a
right to interfere with their action within certain distances from the
shore, possibly: these would be the exercise of sovereign dominion.
But upon the point of view of prescription—I do not hesitate to say
that a claim based upon prescription or upon an assertion that exercise
on land gives foundation to a claim ujion the high seas, not only will

not bear investigation or examination, but it is fair to ray learned friends

to say that you do not find any trace of that contention in their argu-
ments, written or oral. 1 confess I think it would have required very
considerable boldness for any lawyer to stand up and contend that a
right exercised upon the Pribilof Islands or in the territorial waters of
the Pribilof Islands could by prescription give a right to the seal off

Vancouver, or off Cape Flattery, or four thousand miles off in the
Pacific Ocean. I shall endeavour to meet, of course, the arguments
upon which that claim' of property is attemi>ted to be justified when
I deal with question five.

My answer, ]Mr. Senator Morgan, has been a little longer than I

desired it to be, but I wished^ out of respect for you, to indicate an
argument which should answer the suggestion you made.

1 come back to the point upon which your question was founded, the
second question, or rather to the point at which I was speaking when
you interposed your question.
How far were these claims as to the jurisdiction of the seal fisheries

recognized and conceded by Great Britain? A man cannot recognize
and concede that which another person does not do. You cannot
recognize and concede a right of which you have no knowledge. This
recognition and concession must mean recognition and concession of a
right to exclude a British ship, recognition and concession of a right
to stop pelagic sealing, recognition and concession of a right of prop-
erty in the seals claimed by the United States. Sir, there is not from
beginning to the end of this long chapter even a suggestion by my
learned friends of a recognition of any right in that sense. Recog-
nition that the islands belonged to Russia, yes. Recognition that the
territorial waters belonged to Russia, yes. Recognition that those
same rights of territory and waters belonged to the United States,
unquestionably. But that we have recognized what was intended to
be claimed here under the first question—what I submit to this Tri-

bunal is that there is no evidence of either recognition or concession
by Great Britain in any legal or—I was going to say—any moral sense
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of the word; because no act of interference with the rights of Great
Britain upon the high seas from the beginning to the end of this chap-
ter has been indicated.

The President.—You mean to say that Russia did not attempt to
interfere before the Treaty of 1825?

Sir Richard Webster.—Or after, Sir.

The President.—The period after that time was regulated by the
Treaty.

Sir Richard Webster.—That is my point, Sir. I pointed out
that the Treaties gave Russia no exclusive jurisdiction on the high
seas in Behring Sea; and therefore I point out that there can be no
recognition or concession by Great Britain of any exclusive jurisdic-

tion by Russia on the high seas, either in respect to the seal fishery or
anything else; because from the beginning to the end of the chapter
there is no assertion by Russia followed up by exercise of anything
which Great Britain has conceded at all.

The President.—I admit that is true since 1825, since the Treaty;
but before the Treaty, would it be equally true?

Sir Richard Webster.—Equally true. They do not suggest any
act of interference before 1821, excluding the paper Ukase.
The President.—Do you not believe that the Ukase of 1821 was

the original cause of the Treaty of 1825?

Sir Richard Webster.—I think it was absolutely the cause. The
treaties were a disclaimer by Russia of the Ukase—a disclaimer at the
instance of Great Britain.

Lord Hannen.—What you say is that though Russia may have
asserted some rights she never exercised them ?

Sir Richard Webster.—And Great Britain never recognized them.
I have passed for the moment. Lord Hannen, from exercise to recog-
nition and concession.

Lord Hannen.—I know you have.
Sir Richard Webster.—And I was pointing out that the paper

Ukase was protested against by Great Britain and was withdrawn at
the instance of Great Britain.

The President.—But this paper Ukase which was in force from 1821
to 1825 was an attempt at exercise.

Sir Richard Webster.—It depends upon what you call in force.

Writing a piece of paper which is never acted upon is not putting a
thing in force. The correspondence to wliich attention has been called

by my learned friend Sir Charles Russell, shows that from the very
earliest time instructions were sent to the Russian cruisers not to act
upon the Ukase. 1 do not want to go into that further because I think
it is in your mind. You remember, Sir, that it was stated—Sir Charles
Russell read it more than once, I know—that the Ukase is practically

suspended; that is to say from 1821. That is Mr. George Canning's
letter.

The President.—That is what you call no exercise.

Sir Richard Webster.—No exercise.

The President.—Perhaps it would be better to call it no assertion.

Sir Richard Webster.—I was not referring to assertion; there is

I submit no meaning in recognition and concession of an assertion.

You recognize and concede the right. Of course you recognize that the

assertion has been made. A man says, "I possess those fields." Of
course you recognize his assertion the moment it is made; but. .

.

Tlie President.—I did not say that England recognized it; but per-

haps a refusal of recognizing clashed with a pre-existing state of right

or of assertion.
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Sir Richard Webster.—I must make my answer clear to yon, Sir.

I assert that before 1821 there is uo instance of exercise at all; uor, for

the matter of that, is there any assertion at all.

The President.—I think we know about what went on at that time;

that is as to the facts with which you are concerned, I mean.
Sir KiC'HARD Webster.—I call your attention to the fact that from

1799 right away up to 1821 British vessels and American vessels were
navigating and were trading in the waters aftected by the Ukase; and
more than that 1 called attention yesterday to the fact that Eussia

Justified the making of the Ukase on the ground that the trade of the

Russian-American Company was interfered with by foreign traders.

I need only to remind you of it, Mr. President. My contention is that

before 1821 there was neither assertion nor exercise by Russia; that in

1821 there was assertion, withdrawn in 1824-25 at the instance of the

two countries, evidenced by the signing of the Treaties; that after 1821

there never was an exercise by Russia at any time.

Mr. Justice Harlan.—You mean to say there was an assertion in

1812 to the extent of 100 Italian miles from the coast?

Sir Richard Webster.—Or further, if it means further: it is not
for me to say whether it means that or not—the learned President has
been good enough to point out to me that the 100 miles might be merely
a limit of their rights. It may be treated as an assertion of a still

greater right; bur for ray purpose it is sufficient to say that there was
an assertion of whatever the Ukase contained.

Mr. Justice Harlan.— I think the i^rinted documents in both cases

agree in fact that it did not assert in 1821 jurisdiction over the open
^

seas, outside of the 100 mile limit.

Sir Richard Webster.—I am bound to say that M. Poletica in his

letter sajs in so many words that the character of the coast and waters
is such as to justify them in making it a shut sea and rather puts it as
a matter of favour they did not extend tlieir right.

Mr. Justice Harlan.—He stated that they could assert it if they^.

cared to do so, bnt that they did not care to do it.

Sir Richard AVebster.—That only involves the meaning of th©
word "assert" and what may have been meant by it.

1 ask your attention for one moment only to make this concluding
observation upon this. Supi)osing tliat ten years afterwards, we will
say, in the year 1831, Rnssia had been minded to close Behring Sea or
to close it down to latitude ol^, on the ground that it was a shut sea. I
do not think that, assuming there was no Treaty, what M. Poletica said
would be any bar to their attempting to close the sea at that time. I
do not think that such a contention as this could be advanced on behalf
of either great Great Britain or the United States—"You indicated
that you were only going to enforce your rights to 100 miles, and that
prevents you from enforcing them further." Had there been no Treaty.
to use the lan<:uage of a lawyer, Russia would not have been estopped
from again setting up the case of mer fermee. I hope I have answered
the question put to lue. I have endeavored to do so, but I do not know-
that I have brought my meaning clearly to the minds of the Court.
The Presidi.nt.—You have done so with great clearness.
Sir Richard Webster.—I thank you. I need not argue again on

questions, "Was the body of water known as Behring Sea included in
the phrase 'Pacific Ocean'". I have argued that at length.
But I must say a word upon question 4. I confess, Mr. President,

that I admire the courage of those who framed this Case and Counter
Case. I must not distribute the merit too much; but I think General
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Fosrter may claim a great part of the merit of the Case. But there is

almost an amusing incident in connection with this fourth question.
The fourth question is whether the rights of Kussia pass unimpaired

to the United States; "Did not all tlie rights of Kussia as to jurisdic-

tion of the seal fisheries in Behring Sea east of the water boundary in

the Treaty pass unimpaired to the United StiUes!" Of course they did.
There is no doubt about it, Sir. But that is not the way in which the
question is attempted to be interpreted by my leained friends when
they framed their case. As Lord Salisbury pointed out, and as they
in their case remind us, Lord Salisbury said it was no part of Great
Britain's contention that the United States did not get all the rights
that Kussia had. The question was what right had Kussia asserted
and exercised. But that is not sufficient for the United States. True
to their instincts they desire to press it a little further ; and on page
70 of the United States Case occurs a very remarkable statement:

On March 30, 1867, the Governments of the United States and KnHsia celebrated
a treaty whereby all the possessions of Russia on the American continent and in the
waters of Behrinjj Sea were coded and transferred to the United States. This treaty,
which, prior to its final cousnuniiation, had b«!en discussed in the Senate of the
United States and by the press, was an assertion by two great nations that Rjissia

had heretofore claimed the ownership of Bebring Sea, and that she had now ceded
a portion of it to the United States; and to this assertion no objection is ever known
to have been made.

Sir, there is a very great deal of meaning in that word "ownership".
I cannot help thinking that the very clever gentleman who drew this

Case, thought that it might be prudent even still to keep open the
question of mare clausum. The occasion might arise when the question
of the position of the waters would be important. But what does
"ownership" mean; because 1 am entitled to look at this, as matter
of substance. The argument is this, Sir: The great nations, two of

the greatest on earth, the United States and Russia, are making a bar-
gain. That bargain is declaratory of some rights, and among others,

the ownership in Behring Sea, and you, the other nations of the earth,

—

have objected to it. You have to come and make your objection, or
otherwise it will be treated against you as a public assertion that
Russia claimed the ownership of Behring Sea. What does it mean ?

I think, Mr. President, with your known experience in diplomatic mat-
ters, if you had had your attention called to that clause before 1 read
it, you would have been a little startled, if you had been the represent-

ative of France, of your nation, or if the Marquis, as the representative
of Italy, or Mr. Gram had happened to be the representative of Norway,
and had been told that you had conceded the ownership of Behring Sea
to Russia, and through Russia, of a portion of it to the United States,

because you did not object to the Treaty. I may be wrong. It may be
an accidental statement; but I confess, knowing what was passing,

knowing some of the other paragraphs in this Case, it was meant to be
used as an admission of ownership, in the sense of a right to the waters,

on the sea as well as territorial. It is very curious that on page 72 they
make use in this connection of Lord Salisbury's very candid statement:

The conclusion is irresistible from a mere reading of this instrument that all the

rights of Russia as to jurisdiction and as to the sealeries in Behring Sea e;i»% of

the water boundary fixed by the treaty of March 30, 1867, passed nnimpaired to tlie

United States nnder that treaty. In fact, the British Government has announced
i's readiness to accept this conclusion without dispute.

That is perfectly true, and I do not go back from that in any way. I

should not be entitled to, and I do not; but that is a very difl'erent

thing to a statement made that the two nations were asserting owner-

ship in Behring Sea, and that the world is bound by it.
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There is no difterence in this matter, Mr. President, between Spain
and France and Great Britain and China and Japan. All these nations,

if this is a declaration of ownership, are bonnd by it—a declaration of
ownership in the sense of meaning that the waters belonged originally

to Eussia, and now belonged to the two countries. But will you kindly
look at the Treaty, sir! Does the treaty permit of such a contention!
Again we find that the mostoidinary and proper language, has, for the
purpose of the necessities of the United States Case, been construed
as conveying a great detd more than to an ordinary reader they would
be thought to convey. I read from page 43 of the United States
Appendix, Volume I; and I will take the English version, which is

what Mr. Foster tells me is to be regarded as an original document,
and I will not in any way attempt to complicate the matter by an
examination of the French:

The United States of America and His Majesty the Emperor of all the Rnssias,
being desirons of strengthening, if possible, the good understanding which exista

between them, have, for that purpose, appointed as their plenipotentiaries: the
President of the United States, William H. Seward, Secretary of State; and His
Majesty the Emperor of all the Russias, the Privy Counsellor, Edward de Stoeckl,
his Envoy Extraordinary, and Minister Plenipotentiary to the United States.

And the said plenipotentiaries having exchanged their full powers, which were
found to be in due form, have agreed upon and signed the following articles:

Article I.

His Majesty the Emperor of all the Russias agrees to cede to the United States,

by this convention, immediately upon the exchange of the ratifications thereof, all

the territory and dominion now possessed by his said Majesty on the continent of
America and in the adjacent islands, the same being contained within the geograph- tj

ical limits herein set forth, to wit: 9
That, Sir, does not look like an intention of Russia to sell the owner- \

ship of the waters of Behriug Sea ; and, mark you, ]\Ir. President, if
|

there is anything in this i>oint, Kussia has parted with the ownership,
whatever it may mean, of the waters, in the sense of excluding herself. ,

If there are to be any exclusive rights given to the United States by
this Treaty, it is not a question of Great Britain alone, and the other
Powers, but it is a question also of Russia. I

Then the line is set out. That line, Mr. President, is our old line of
|

demarcation, running along the lisiere, and up to the 141st parallel

of longitude. Then the western line of boundary is thus defined:
:

The western limit within which the territories and dominion conveyed are con-
tained, passes through a point in Behring's Straits on the parallel of sixty-five
degrees thirty minutes north latitude, at its intersection by the meridian which
pas>e8 midway between the islands of Krusenstem, or Ignalook, and the island of
Ratmauoff, or Nuonarbook, and proceeds due north, without limitation, into the
same Frozen Ocean. The same western limit, beginning at the same initial point,
proceeds thence in a course nearly southwest, through Behring's Straits and Behring
Sea, so as to pass midway between the northwest point of the island of St. Law-
rence and the southeast point of Cape Choukotski, to the meriilian of one hundred
and seventy-two west longitude; thence, from the intersection of that meridian, in

a southwesterly direction, so as to pass midway between the island of Attou and
the Copper Island of the Komandorski couplet or group in the North Pacific Ocean.

It is quite clear. Sir, that they thought the Komandorski group was in

the North Pacific Ocean when this Treaty was made:
To the meridian of one hundred and seventy-two west longitude; thence, from

the intersection of that meridian, in a southwesterly direction, so as to pass midway
between the island of Attou and the Copper Island of the Komandorski couplet or

CTOup in the North Pacitic Ocean, to the meridian of one hundred and ninety-three
degrees west longitude, so as to include in the territory conveyed the whole of the
Aleutian Islands east of that meridian.
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Would you let me run the pointer along that line, Mr. President? it

goes over 20 degrees of latitude, right up to the North Pole. They
have got all the islands on the right hand side of that line. If there
are islands on the east of that line whatever they are, the United States
have got them. Do they contend that the ownership of these seas was
bargained for, publicly bought and sold, at auction, put up by Russia
and sold to the United States, the highest bidder; and, to use their own
expression:— ''No objection was ever known to be made to this asser-

tion of ownership of Behring Sea by Eussia."
Well, Mr. President, if my friend, Mr. Foster, will permit me to say

80, it looks as if he had in bis mind that it might be well not to close

the door too much against mare clausum, in the event of it being able
to hold water. That is not a very good expression for mare clausum, I

suppose. There must be some way out. But still, in the event of the
argument being able to be supported, it was rather prudent to allow
that assertion of mare clausum to remain on the face of this case.

When you come to look at it from a common sense point of view, Mr.
President, what is it? The islands in the east of the Sea are unknown.
Many of them were not named. The number of them was not known.
It was desii'able that there should be no contention as to which island
belonged to Kussia and which belonged to the United States; and
accordingly they say, all the islands east of that line—when I say east,

I mean east in a general way, south and east of that line, on the right
hand side of the line looking north—belonged to the United States.

All the islands on the west, to the left hand side of that line, looking
north, belonged to Eussia. That is the extent, Sir, to which dominion
over the seas was asserted. And I say again that it would be a sad
thing for diplomacy, and a sad thing in the interest of the peace of this

world if nations could create title for themselves by entering a docu-
ment of that kind, and then say "You did not make objection to it",

when no reasonable being reading that Treaty, eitlier in the French or
in the English, would have drawn any other conclusion from it than
that the islands and the territories on the right hand side belonged to

one Power, and the islands and territories on the left hand side belonged
to another Power.

Sir, Mr. Senator Morgan made an observation many days ago in this

case that really points to the significance of the observations that I am
making. He indicated that there had been cases in which, as between
themselves, nations had agreed to make certain i)arts of the ocean ter-

ritorial waters, and as between the United States and Eussia, if they
had agreed between them that for the purposes of their respective
nationals the eastern side should be United States territorial waters,
and the western side should be Eussian territorial waters, no objection
could be made at all so far as their nationals were concerned. That
has been done in other parts of the world, as matter of contract. For
example, Great Britain has agreed that the fishermen of France should
have exclusive rights at certain distances from the French coast, and
so France has agreed with regard to English fishermen, and so on, in

other parts of tlie world. Therefore, in the point of view of a mere
contract, it would have had no effect as regards other nations. But to

suggest that a document which upon the face of it was framed in this

reasonable and proper manner in order to avoid dispute in regard to

territory is to be regarded as an assertion of ownership and a claim by
Eussia of ownership of Behring Sea, which all the nations of the world

interested in the matter are supposed to have conceded, is pressing the

matter rather far.
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Senator Morgan.—The case that I had the honor of referring to on

that occasion was a Treaty agreement between the United States and
Great Britain for the division of the Straits of Fuca, which are in the

North Pacific Ocean, an open sea, and where the lines of demarcation

between the two conn tries is sometimes 50 miles away from the shore,

and never as close to the shore as 6 miles.

Sir EiCHARD Webster.—Mr. Senator, I think your recollection is a

little inaccurate. But really, from the point of view I am contending

for, I do not desire even to ciiticise what you have said. I only desire

to say that the observation having fallen from you, 1 endeavoured to

make myself acquainted with the matter. The Treaty you referred to

is the Treaty of Washington, of 1840, which provided:

"That the 4;)th parallel should be the international boundary between
the United States and British Isorth America, from the Kocky Moun-
tains to the middle of the channel which separates the continent from
Vancouver Island." The following is the text of Article one of said

Treaty

:

From the point on the 49th parnlhl of north latitude where the boundary laid

down in existing treaties and conventions between Great Britain and the United
States terminates, the line of boundary between the territories of Her Britannic
Majesty and those of the United States shall be continued westward along the said

49th parallel of north latitude to the middle of the channel which separates the con-
tinent from Vancouver Island; and then southerly through the middle of the said
channel of Fuca Straits, to the Pacific Ocean: provided, however, that the naviga-
tion of the whole of the said channel and straits south of the 49th parallel of north
latitude remain free and open to both parties.

I do not know whether I have read it absolutely correctly. It has
been extracted for me from the Treaty.

Senator Morgan.—That is right.

Sir KiCHARD Webster.—I ought to mention that there was a sub-

sequent dispute as to what channel was meant. That was referred to

His Majesty William I, Emperor of Germany, who made an award with
regard to the actual lines of the channel.

I should have thought it very doubtful—but of course I speak with
great deference—whether the description given by the Senator as to
this being clearly non-territorial waters was quite sound. Here is the-
map. Perhaps, Mr. President, you will take It before you. I remem-
ber it well enough. Eememberiiig that which is undoubted, that many
of the fiords of Norway and Sweden running up into the country for a
great many miles, have been regarded as inland waters, embayed
waters, I should have thought it very doubtful whether against other
nations there was not what was regarded as territorial waters belong-
ing either to one country or two countries, according as there might be
one or two. But for my ])urpose, I really do not care to discuss it. I

think you will find, Mr. President, that the Southern Bonndaryis Cape
Flattery; there is a light house there; and I am told that the widest
place across is 40 miles, but it really makes no difference to my argu-
ment. I will take it from the Senator if he says I am wrong. In
various places it is less, and in various places if runs up to 40 miles.

It runs a very long way up into the land, Mr. President. From my
reeollection I should think it would be some hundred miles, at least.

What happened was this: that Great Britain and the United States
agreed that tliere should be a boundary line between those nations, and
that the navigation, as I read just now, should be left open. Has that
any bearing whatever upon the question of what I may call interna
tional law with regard to the high seas!
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Sir, if, as I have said, more than once today, the courage and convic-
tions of the Senator had iiisi)ired the minds of those who framed the
Case, and tliey had nailed tlieir colors to tbe mast, and had brought up
mare clansum in tliis Tribunal, I think that ])Ossibly then, a very slight
argument might have been founded upon the Straits of Fuca Treaty;
but I confess when mare clansum has been rei)udiated and scoffed at by
my learned friends on the other side, I do not think they can get much
argument in favor of their contention. Two great countries desiring
to settle matters amicably agree as between their two possessions that
the boundary of their territories should be a certain channel and a
certain meridian.
As a matter of fact, sir, it was a case very parallel to the 1867 agree-

ment. There were a large number of islands at the eastern end of that
map. When you go towards the right hand end of the channel or the
eastern end of the straits there are a very large number of islands. I
think that map has the award line upon it, Mr. l^resident. There was
a discussion as to which channel was meant and the only ett'ect of the
treaty for our purpose was again to determinewhether the islands upon
one side of the channel should be British and the islands on the other
side of the channel should belong to the United States.

Senator Morgan.—You cannot abrogate the three mile limit.

Sir EiCHARD Webster.—That is so.

Senator Morgan.—I merely mention this, Sir liichard—that in

places the shores are 40 miles away from each other, and that has been
considered the open sea ever since the discovery of the country, that is

the place where pelagic hunting of seal Avas first practised and to which
they resort now. It is a proper consideration for this Tribunal, I think,
whether the parties have made it so by their pleadings or not. As
suggested by the President of the Tribunal, it is a proper consideration
as to whether that is not a part of the open sea which has been dis-

posed of by two countries who claim the right to abrogate tlie three
mile limit and claim the property on either side of the line in the open
sea.

Sir Richard Webster.—^Well, Mr. Senator, it may have a bearing
on the argument. If I could see it I would try and appreciate it, and
if I could appreciate it I would deal with it; but answering your ques-
tion to the best of my ability, I am unable at present to say that what
might be called the three mile limit is abrogated in the section; but
even if it were it w^ould amount to nothing more than that as between
those two nations, and as to that particular place, there should be a
conventional line of division and a conventional line of territorial

waters.
But may I bejiermitted for a moment to say that the point about that

line was not the question of the right side or the left side, the starboard
hand or tlie port hand of the line-that went up and down the channel.
It was the islands up at the eastern end; and that is shown by the
subsequent discussion. Unfortunately the clever men who framed that
treaty thought they did understand what the channel meant. It turned
out they did not and accordingly the United States claimed a great
many more islands than Great Britain thought they were entitled to.

The Emperor of Germany made an award, laying down that line, the

result of which was that the islands on the right hand looking up
passed to the United States, and the islands on the left hand passed to

Great Britain.

Senator Morgan.—You remember that the proviso in Article 1 of

that Treaty does not reserve the right of fishing.
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Sir RiCHABD Webster.—What if it does or not? I am not suflft-

ciently acquainted with the facts to say if the inference you draw is

correct but 1 do say there is nothing in it which militates against my
argument.
Senator Morgan.—Perhaps not. I wanted to bring it forward as a

division between two nations who claimed the soil on both sides of the

Strait.

Sir Richard Webster.—I do not happen to have before me what
you said with regard to the existence of this Treaty, but I desire

to point out this, that if the United States were claiming that the 18()7

Treaty was to be regarded as being a division between the United
States and Russia of the waters of Behring Sea in the same sense you
were contending, it is possible there might be some analogy on the

ground that those two nations meant to make it territorial waters; but

unless the meaning is to be imputed to that word "ownership" on page
70 which the United States Case seems to indicate it would not be a
parallel case.

Senator Morgan.—I only cite it with the view of showing that this

assumed doctrine of the 3 mile territorial limit said to be laid down and
established by the law of nations is a doctrine which has been buffeted

and kicked about by all the nations of this world according to their con-

venience.

Sir Richard Webster.—Well, Sir, I do not know whether that argu-

ment finds fovour with my learned friends, but I respectfully submit to

you that the fact that a Treaty has been made varying the 3 mile limit

as between themselves is neither a "buffet" nor a "kick" nor a "pour-
ing of contempt or scorn" upon it; on the contrary, it is a recognition

of there being a rule of that kind for the variation of it is to be by
Treaty, and, so far from it affording an argument against me, it is an
argument in my favour, because it was necessary that there should be a
contractual arrangement between Great Britain and the United States
to get rid of the disputed doctrine.

I hope I have not done wrong in calling attention to that matter
because it seems to me to afford if anything an argument in our favour
and not in favour of my learned friends.

Senator Morgan.—Personally I feel very much obliged to you for

your suggestion.
Sir Richard Webster.—I am glad to be able to say except with

regard to one or two general considerations affecting these first four
questions, I believe I have substantially finished what I have to say
about the first four questions, and I shall be able to devote myself soon
after the commencement of the proceedings to-morrow to the considera-
tion of the fifth question.
[The Tribunal then adjourned till to-morrow at 11.30.]
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Sir Richard Webstee.—Mr. President, when we broke up yester-

day, I was dealing with the Juan de Fuca Treaty; and I find that I

made a mistake against myself of an important character, which 1 had
better put right at once. I spoke of the entrance to those Straits as
being 30 or 40 miles wide. I had not the chart before me; the only copy
I had, I had lent to the Tribunal and I find I was inaccurate because
the width is rather over 10 miles,—10J miles wide—where the light is;

and that extends for uf) less than 50 miles wide into the country. It is

not for me to suggest what the Tribunal might decide; but ail I can
say is, having regard to decisions which are well known to me, I sub-
mit to you that there is no doubt those would be regarded as being
enclosed and interior waters, as to which, quite apart from convention,
many nations might consider they had rights of dominion.

I will merely mention one or two instances which have come undermy
notice in the course of reading this case. One set of instances has been
mentioned by one of the Members of the Tribunal with regard to Nor-
way. There are fiords in Norway, of varying widths at the mouth,
which run up for 100 miles or so into the country. The question depends
on the configuration of the country, the land enclosing them on both
sides; and for many purposes, if not for all, those would be regarded
as interior w aters.

Then, the question arose in Great Britain as to the Bristol Channel
at a point where it was 17 or 18 miles wide, which formed the discus-

sion in a Criminal Court whether the crime of murder commited on
board a vessel in the Bristol Channel was within the jurisdiction of the
Assize Courts, which have only jurisdiction in the body of the county.
There the Court of Crown Cases Reserved, which is the highest Court
that we have in England in regard to criminal matters, decided that
that space was within the body of the country. Lord Chief Justice Cock-
burn, I remember, delivering the judgment in the matter.
The President.—Was that before your law about territorial waters?
Sir EiCHARD Webster.—Yes, that was before the territorial waters

law, and it marks the distinction that when the question of territorial

waters arose in the Queen v. Keyn they were dealing with a three mile
belt in the English Channel. I happen to know from having been
engaged in the litigation between the "Franconia" and the "Strath-
clyde", that the "Franconia" was a German ship of which Keyn was
the captain, and when passing through the Channel she came into col-

lision with the "Strathclyde" within the three mile limit, A question
arose on a charge of manslaughter brought against the Captain on the
ground of the death of a passenger, there having been negligent navi-

gation of the "Franconia," the negligent navigation not being disputed;
it was decided for the purpose of that criminal jurisdiction that the
three mile belt did not give the court jurisdiction, and in consequence
of that the Territorial Waters Act was passed.
The President.—That was a matter of domestic legislation.

479
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Sir Richard Webster.—Entirely; but before that Act with refer-

ence to what I call the embayed and enclosed waters of the Bristol

Channel, the question would depend upon the common law principle,

and the ])rinciple of international law, that enclosed and embayed
Avaters may become part of the dominion of the particular country;

and I say with great respect to any argument that may be addressed

on the other side, I do not think that my learned friends will find any
authority to suggest that the waters in such a place as that shown on

the chart, between ten and eleven miles wide at the mouth, extending

50 miles into the country, would not be regarded as otherwise than

inland, embayed or enclosed waters. And the fact that they widen
out to 35 miles among the islands would not remove that presum]>tion.

Of course, I do not withdraw the argument that I addressed to the

Tribunal yesterday on the Treaty. The real object of that line was to

determine to which nation the particular islands belonged on the one
side and the other of the line laid down.

I was going to mention that a similar question arose with regard to

Passamaquoddy Bay in the Bay of Fundy, and tliere are three or four

cases where similar views have been adopted where the question turned
upon the configuration of the land, the degree to which the sea was
enclosed, and exactly the same considerations, Mr. President, as M. de
Poletica had in his mind when, in that passage to which you called my
attention yesterday he thought fit to say, erroneously it must now be
admitted, the whole Pacific Ocean down to latitude 51° on the coast

of the United States and of America, and latitude 47°, on the coast of
Asia, had all the characteristics of shut seas and mers fermees.

The President.—Before you leave that suiiject, Sir Richard, I think
it is my duty as the President of an International Tribunal, as this is,

to remind you of the suggested distinction which you made and which
you must keej) to, between jurisdiction as it is fixed by internal law
and international law—what may be and ought to be considered as
international law. I perfectly admit that in such instances as this

strait of Juan de Fuca and also in the case of the Norwegian fiords,

that any nation, as far as it concerns its own nationals, has a right to

fix the limits of her jurisdiction. That, 1 believe, everyone who has
studied international law and every lawyer who is competent on the
question, will admit. As to the international validity of such a pre-
tension, that is another question, and I believe that we must stick to
the point that it is a question in each particular case how far the gen-
eral assent of ])articular seafaring nations may go. That is an open
question ,and maybe solved diftVreutly, not only in different cases, but
in different times. It may account for the ancient i)retenvsions put for-

ward by Great Britain in the time of Selden, which tlie Russians seem
to have put forward as regards the Behring Sea in the time of M. de
Poletica. It may account also for your exi)lanation of the Treaty,
which is also an explanation of Mr. Senator Morgan, between the
United States and Great Britain as concerns the straits of Juan de
Faca. I myself will ask you not to accept any definite opinion about
it, and I put my own reservation forward, inasmuch as I do not know
how far this necessary regard of other nations may go. I will say, with
all due respect for my very learned colleague Mr. Gram, that I would
give it as an answer concerning the fiords of Norway. I find nothing
incompatible with the extension of a three-mile limit principle to a
larger extent, if and when the assent of other nations is secured.
That is a question of fact; that is a question of tradition; that is a
question open to examination. Under those reservations, I will ask
you to proceed.
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Sir Richard Webster.—May I remind you, Sir, that what you have
indicated is exactly in accordance with the view I ventured to present
yesterday, and which the Attorney General presented, that the arrange-

ment made by treaty between these two nations, the United States and
Great Britain, in this case, would not in any way preclude other
nations from contending that the terms of the agreement were not
binding on other nations; but that other nations could contend they
were waters of the high sea, and it would be a question, as far as other
nations being bound, either of acquiescence and assent, or of the con-

flguration of the land round the waters being such as, applying to the
argument the principles of international law, they are to be'regarded

as being inland sea.

Senator Morgan.—In order that another authority or citation of an
instance may be examined by counsel on both sides, I desire to call

attention to the action of Great Britain, the United States, the Nether-
lands, and France, in 1862 or 1803, in going to war with Japan and
compelling her to admit merchant-ships to pass through the Straits of

Shinionoseki. There, one of the feudal Princes, Prince of Negato, had
fortified a pass through the Straits of Shimonoseki, which was not more
than a mile and a half wide, and stationed three ships-of-war there,

and the United States Government, leading off in one year, the British
Government followed it the next, they succeeded in bringing Japan to

terms, and compelling her to admit that that was part of the open sea.

Four great nations were concerned in forcing her to admit that that
strait, a mile and a half wide, was open sea.

Sir Richard Webster.—I will gladly examine into that matter; but
I would answer at once that the reply seems obvious. It is clear, what-
ever may have been the question of legal rights, the nations thought fit

to enforce their claims by power, and not by the exercise of any legal

rights. And I rather think it will be found the cause of the war, so
far as Great Britain was concerned, was an actual attack on some of
her vessels.

Senator Morgan.—Yes. She claimed the ancient right to pass
through as part of the high seas. That is all.

Sir Richard Webster.—Now, I should like to pass from the sub-
ject if I may by reminding you that in a very celebrated case of Con-
ception Bay, which formed the subject of discussion in the Privy Council,
and is reported in our Law Reports, (in the 2nd volume of Appeal Cases,
at page 420), the ground of the judgment as to the right to regard
these waters and this bay as interior waters was put upon the acquies-
cence by other nations, and, therefore, that has been, as you most prop-
perly pointed out, one of the principal things to be considered in con-
nection with any extension of territorial rights either in a particular
locality or in the question of the general marginal belt which is to be
regarded as being territorial waters, near to the shores of a country.
The President.—I am very happy to think that this question of

the definition of "territorial waters" does not altogether lie before us.

I know that it has given a great deal of trouble some 60 years ago in

the case of the Plate River which was also a difficult instance to know
where the open sea ends and the interior water begins. There are many
difficult instances of that sort; but I believe the general principle is

the general assent of seafaring nations.

Sir Richard Webster.—Mr. President, as I said yesterday, in sub-

stance I had concluded all I desired to say on the fonr questions first

enumerated in Article VI because you will remember my criticism or
my argument upon them in connection with, the Juan de Fuca Treaty,

b s, pt xin 31
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arose out of the passage in the Counter Case and the Case to which 1

called attention, where the Treaty of 1867 was dealt with; and, prac-

tically speaking, I am almost in a position to pass to question 5.

One topic only I wish to notice before doing so. It is suggested more

than once, in the United States Case and Counter Case, that whatever

may have been the rights on the legal position with regard to these lirst

four questions, the United States in purchasing Alaska had the seal

industry in view, had the Pribilof Islands in view, and that induced

them to give the sum of seven million dollars for that territory.

Sir, I desire to make a perfectly frank admission—that from the point

of view of the legal rights of the United States, it makes no difference

at all whether they knew of the Pribilof Islands, or did not; whether

they knew of the fur-industry, or did not; and I admit their rights are

as great and as large—that it strengthens my argument in no respect

to show that they were ignorant either of the Pribilof Islands, the

value of the fur-industry, or anything else. But it is at any rate right

that I should, in a very few sentences, point out to this Tribunal, that

the allegations contained in the United States Case, and the Counter
Case, are not well founded, because it then remove.s from the claim of

the United States what I may call some cause of equitable complaint,

which otherwise might be supposed to be allowed to be invoked in their

favor. The first of the two passages to which I refer will be found on
page 74 of the Case of the United States speaking of the Pribiloff Islands
and the fur trade, in these words:

Their value was well known to the American negotiators of the Treaty of 1867,
and while it must be admitted that political considerations entered into the negotia-
tions to a certain extent, yet so far as revenue to the Government and immediate
profits to its people were concerned, it will appear from a careful study of the inci-
dents attending the transfer of sovereignty that it was the fur industry more than all
other considerations which decided the United States to pay the sum of seven mil-
lion two hundred thousand dollars required by Russia for the cession and transfer
of her sovereign rights and property.

Well, Sir, whoever is responsible for the framing of this Case—I must
not, of course, speculate—all I can say is, it would have been more sat-
isfactory to the Tribunal—perhaps, a little fairer to those who had to
argue on the other side—if the incidents attending the transfer (the
careful study of which will show that it was the value of the fur indus-
try that induced the United States to pay this price) had been stated.
As far as we can gather from the evidence before the Tribunal the
incidents are all the other way. I will in a moment call attention to
what the evidence is, but in the Counter Case when the whole matter
had been discussed by Great Britain in their Case (as I shall show
directly) they repeat the allegation in these words.

It is to be found at page 30 of the Counter Case of the United States:
First. That soon after the discovery by Russia of the Alaskan regions, and at a

very early period in her occupancy thereof, she established a fur-seal mdustry on the
Fnbilol Islands and annually killed a portion of the herd frequenting those islands
for her own proht and for the purposes of commerce with the world: that she car-
ried on, cherished, and protected this industry by all necessary means, whether on
i*°^ ^\^\1^^> throughout the whole period of her occupancv and down to the cession
to the United States in 1867; and that the acquisition of it'wasone of the principal
motives which animated the United States in making the purchase of Alaska.

Mr. President, for a few moments, and for a few moments onlv, I will
show you upon the evidence that neither of those allegations" is well
lounded, and from the point of view of equitable claim to have the
so-called industry protected on the ground of their having considered
It in the pnce, the evidence does not support the contention of the
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United States. Of course, one obvious comment arises at once, and
that is this: it is a remarkable thing, if they had this knowledge, that
for a year and a half if not for two years, they permitted the wholesale
slaughter which, according to their own statement, and perfectly fair

statement, to day, was extremely detrimental to the United States.
But I am not going to rely upon negative matters at all. I am going
to rely upon positive and affirmative testimony with regard to this mat-
ter. I will call attention first, Mr President, to page 70 of the British
Counter Case. The United States without mentioning any date had
referred at pages 75 and 76 of their Case to a Congressional Commit-
tee which sat in the year 1888. They do not mention the date, but it

is the fact that it sat in the year 1888.

Mr. Justice Harlan.—1888 ?

Sir EicHARD Webster.—1888; and that Committee is referred to as
if it was of a much earlier date, but I have no doubt that was by inad-

vertence. The report of that Committee will be found on page 86.

General Foster.—It states the date. There is no inadvertence
about it.

Sir EiCHARD Webster.—With deference, it does not.

General Foster.—^At the bottom of page 77, it says it was the 50th
Congress.

Sir Richard Webster.—I beg General Foster's pardon. I have
not such an intimate acquaintance as General Foster with these dates,

and I do not suppose many members of the Tribunal have.
The President.—What date would that be?
Sir Richard Webster.—1888, but I merely make the observation

in passing, that to anybody reading the Case there is nothing to show
that the transition at tlie bottom of page 75 from the period of 1867,

refers to as late a date as 1888. On page 75 they refer to it in this

way, after referring to Mr. Sumner's speech in 1867.

The Congressional Committee, after making various quotations from official and
other sources, further states: It seems to the committee to have heeu taken for

granted that by the purchase of Alaska

—

The Tribunal will kindly note this.

the United States would acquire exclusive ownership of and jnrisdictiop over Beh-
ring Sea, including its products.

If that is anything, that is mare clausum. Then it goes on:

The fur-seal, sea-otter, walrus, whale, codfish, salmon, and other fisheries; for it

is on account of these valuable products that the appropriation of the purchase
money was urged.

Will you kindly note that the Congressional Committee so far even,

from its report in 1888, supporting the statement that it was principally

the fur-seals, say that it was :

Exclusive ownership of and jurisdiction over Behring Sea, including its products

—

the fur-seal, sea otter, walrus, whalo, codfish, salmon, and other fisheries.

Then it goes on

:

The extracts above quoted in reference to these products are emphasized by the

fact that the fur-seal fisheries alone have already yielded to the Government a return

greater than the entire cost of the territory.

It seems clear to the committee that if the waters of Behring Sea were the " higk

seas" these products were as free to our fishermen and seal hunters as the Russians,

and there was, therefore, no rejiaon on that account for the purchase. But it waa
well understood that Russia controlled these waters; that her ships of war patrolled

them, and seized and confiscated foreign vessels which violated the regulations she

had prescribed concerning tliera ; and the argument in favor of the purchase was

that by the transfer of the miiinland, islands, and waters of Alaska we would acquire

these valuable products aud the right to protect them.
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Again I note the evidence upon which the Congressional Committee

was led to the belief that Russia had controlled the waters, and seized

and couflscated vessels, and that they were going to get the ownership

and jurisdiction over Behring Sea, does not appear. But having called

attention to the Report of the Committee of 1888, of course at a time

when the case was jurisdiction over Behring Sea and nothing else

—

when this idea of defensive regulations had not occurred to the fertile

imagination of anybody—that report of the Committee having been

referred to at page 70 of the Counter Case to which I was directing

your attention, you will find what the contemporary evidence is. I

read now from page 70:

No reference is made in the United States Case to the report of any previous

Committee of Congress. Such reports, however, exist, and are of a directly opposit*

tendency.

I^ow I read from the Report of the Foreign Affairs Committee in 1876.

That, Mr. President, as you will remember, is one year after the pur-

chase.
Senator Morgan.—Which House was that?

Sir Richard Webster.—It does not saj^. Sir, but I will get it from
the history of Alaska. At page 70 of the British Counter Case, you
will find this

:

The motives which led the United States Government to purchase them [Rns-
sia's American possessions] are thus stated in a report of the committee on foreign

affairs published 18th May, 1868: " Ihey were, first, the laudable desire of citizens

of the Pacific coast to share in the prolific fisheries of the oceans, seas, bays, and
rivers of the Western World; the refusal of Russia to renew the Charter of the
Russia-American Fur Company in 1866; the friendship of Russia for the United
Statt's; the necessity of preventing the transfer, by any possible chance, of the
north-west coast of America to an unfriendly Power."

I woffder whether that Committee thought that North-west coast

meant from 60° down to 54^ ! It goes on

:

The creation of new industrial interests on the Pacific necessary to the supremacy
of our empire on the sea and land; and finally, to facilitate and secure the advan-
tages of an unlimited American commerce with the friendly Powers of Japan and
China.

I pass the reference here to Mr. Elliott. I shall have to refer to that
later on and show that he was absolutely right; but I pass from that
for the moment, as I do not want to argue on any contested matter. I

am taking the reports from the official sources of the United States
which are not suggested in any shape or way to be otherwise than
worthy of credit. I call attention to the report of the evidence of Mr.
Williams before that Committee of Congress to which reference has
been made. It is quoted on page 72. He said

:

I do not think, when the Government made the purchaae from Russia, that any
one outside of a dozen people, perhaps, who had been acquainted with sealing
heretofore, had the slightest knowledge of there being any value in those islands,
or that the Government was going to get anything of value outside the mainland of
Alaska.

And, then, ^Ir. President, upon the suggestion that the value to the
Government enhanced the price they were willing to pay, let me read
an extract from the evidence of Dr. Dall, a gentleman who (as I shaU
shew at another stage of this case), has been more than once referred
t-o by the United States, and whose evidence is used on other points;
but I will read, merely for this pm-pose, the extract set out at page 73:

I said that in 1866 (not "in the early days of the industry") I purchased first-class

fur-seal skins at 12 1/2 cents a-piece, that being the price at which they were sold by
the Russians. The point of this observation lies in its application to the oft-repeated
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statement that, as Mr. Palmer says, 'little stress was laid npon the fact that fur-seals

were found in abundance' at the time of the purchase of the Territory by the United
Stat«'8. No stress could reasonably have been laid upon it, since 100,000 seals would
at that time have been worth only some 12,500 dollars, which would hardly have paid
for the trouble of taking them. Of course, almost immediately afterwards this was
no longer true.

Now, Sir, I said yesterday, and I venture to repeat the observation
today, tbis is a Tribunal in whieli, although the rules of evidence are
properly extremely free, liberal and lax, yet still the assertion of Coun-
sel, the assertion of Agents in the case, go for nothing unless there

is evidence to support them; and I submit to this Tribunal that it is

not in any way proved,—not only is it not proved, but I have shown
evidence before this Tribunal which, speaking of contemporary utter-

auces,—speaking of contemporary documents,—shows that the United
States did not in any way regard either the Pribilof Islands or the
fur-industry as bearing upon the question of price which they were
willing to pay.
The President.—Perhaps, in reference to this last quotation from

Dr. Uall, do you not think that perhaps the low price paid for fur-seal

skins would have been owing to the circumstance that fur-seals were
not yet hunted in that time, and that sea-otters were more likely to
have been hunted?

Sir Richard Webster.—I think that is highly probable.
The President.—And those had but a small value.

Sir Richard Webster.—It strengthens my remark. I am not on
the question of what the cause was; I am on the question of fact, that
the allegation that the United States were being hardly dealt with
because they paid for this a high price, is unfounded on the facts of
history, and upon the facts which ate before the Court. Now, let me
pass from that.

Mr. Justice Harlan.—Did not Mr. Sumner in his speech refer to the
immense number of fur-seals?

Sir Richard Webster.—I should like to be allowed to answer that.

I did not mean to refer to it because it would certainly, to an extent,

tresi>ass upon what I may call contentious matter,—certainly not in the
sense of enhancing the value of the purchase; but, as I am challenged,
I will read the passage.
Mr. Justice Harlan.—I do not mean to challenge you. Sir Richard.
Sir Richard Webster.—I beg Judge Harlan's pardon; I did not

mean in that sense.

Mr. Justice Harlan.—I think the passage has been read once; and
it is not worth while to read it again, unless you want it.

Sir Richard Webster.—The passage to which I was going to refer

has not been read. I really should not have troubled about it, but that
you were good enough to indicate to me that perhaps my statement
might be a little too wide. I do not think it is at all.

The summary of the advantages which is referred to in the citation of

Mr. Elliott which I did not read (at page 70 of the British Counter
Case), is to be found at page 88 of volum* 1 of the Appendix to the

British Case; and it really does rather point the strength of my obser-

vation, although I can assure the learned Judge I did not mean to

refer to it again. I had quite sufficient else to say, and I should not

have referred to it, but for his calling my attention to it. IMr Suniner

had given a very long and elaborate description of all tlie various

industries. He had referred among others (as the learned Judge has

iminded me), to the capture of seals, of sea-otter, and of other fur-
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bearing animals; and then the summary to which Mr. Elliott's referred

in his passage,—and which it was suggested by the United States

Counter Case to be an inaccurate reference,—is in these words.

Mr. President, I now conclude this examination. From a review of the origin of

the Treaty, and the general considerations with regard to it, we have passed to an
examination of the possessions under diflFerent heads, in order to airive at a knowl-
edge of their character and value ; and here we have noticed the existing Government
which was found to be nothing but a Fur Company, whose only object is trade ; then the
popnlation, where a very few Russians and Creoles are a scanty fringe to the aboriginal

races; then the climate, a ruling influence, with its thermal current of ocean and its

eccentric isothermal line, by which the rigours of that coast are tempered to a
mildness unknown in the same latitude on the Atlantic side; then the vej>etable

products, so far as known chief among which are forests of pine and fir waiting for

the axe; then the mineral products among which are coal and copper, if not iron,

silver, lead, and gold, besides the two great products of New England "granite and
ice"; then the furs including precious skins of the black fox and sea-otter, which
originally tempted the settlement, and have remained to this day the exclusive
object of pursuit; and lastly, the fisheries, which, in waters superabundant with
animal life beyond any of the globe, seem to promise a new commerce to the country.
All these I have presented plainly and impartially exhibiting my authorities as I

proceeded. I have done little more than hold the scales. If these have inclined on
either side it is because reason or testimony on that side was the weightier,

I ask for no stronger testimony in refutation of the allegation that
the principal thing that influenced the United States in paying the
7,000,000 ofdollars was the fur industry, than that passage from Mr. Sum-
ner, who was advocating the purchase before Congress; and to any
impartial mind—I lay stress on the observation and I ask criticism upon
it—is it not clear that Mr Sumner was expatiating upon the fisheries,

upon the mineral products, upon timber, upon trade and commerce and, if

you like, upon trade in sea-otter and the other animals mentioned,
the black fox, and things of that kind? No candid statesman, as Mr.
Sumner was, if he meant to say "You are to pay $7,000,000, because the
seals from these little dots of Pribiloff Islands are worth it all"—if that
had been the main inducement, would have left it out. I was only
induced to follow this up, because of the somewhat extravagant allega-
gations in the Case and Counter Case of the United States. I say, let

the United States have the benefit of it, only do not let them parade
before the Tribunal that they are being deprived of anything for which
they paid so many dollars.

Mr. Justice Harlan.—On page 79 of that document you will see
Mr. Sumner goes into details of all the other kinds of animals, stating,
among other things: "That from 1787 to 1817 for only a part of which
time the Company existed, this Unalaska district yielded upwards of
2,500,000 seal skins". Near the top of page 81, you see he does refOT to
the seals.

Sir Richard Webster.—I never said the contrary.
Mr. Justice Harlan.—I know.
Sir Richard Webster.—My point is that neither the value to Rus-

sia, nor the value to the United States of that trade or industry, is sug-
gested or referred to. The fact of that strengthens my point. If I
might be permitted simply to argue what seems to me to be the fair

result of what you have been good enough to put to me, it strenghens
my point; it shows that the knowledge of the capture of those seals
was in the mind of Mr. Sumner, whatever extent it was, but that as an
element of value to the United States it is not enumerated when he is

speaking in a summary of what the objects of value were. I might say
that the Foreign Committee about which Senator Morgan asked, seems
to have been the Foreign Committee of the House of Representatives
in 1876.



ORAL ARGUMENT OP SIR RICHARD WEBSTER, Q. C. M. P. 487

Senator Morgan.—I am asking this question for information—does
the evidence anywhere show that, at the time, a fishery of any descrip-

tion—either a whale fishery or what we call a fur seal fishery had been
established in Behring Sea—a cod fishery or halibut fishery?

Sir KiCHARD Webster.—According to my recollection of the evi-

dence I do not think fisheries had been established, but large quantities
of cod and halibut had been caught.
Senator Morgan.—In Behring Sea?
Sir Richard Webster.— In Behring Sea, but not a fishery estab-

lished in that sense that I know of—vessels going there to fish.

I know of persons catching in Behring Sea large quantities of cod
and large quantities of cod close to the Pribilof Islands—that is a
matter which I will call attention to when I come to address the Tri-

bunal on the matter of Regulations, but it is nothing to do with my
particular point. I believe. Senator as far as my present knowledge
goes—I speak subject to correction—there is no evidence of the estab-
lishment of what I may call regular trading fisheries of either cod or
halibut, in the waters in question.

The President.—You are not aware of any fishermen having claimed
against the existence of these fish-devouring animals, the seals?

Sir Richard Webster.—I do not think, beyond the objection made
by the Board of Trade of the town, and the important town to which
we directed and were happy enough to be enabled to direct the atten-

tion of Mr. Phelps,—beyond that particular reference to the town of
Port Townsend

—

Mr. Phelps.—Port Townsend.
Sir Richard Webster.—Port Townsend—I will not attempt to fol-

low it up, because Mr. Justice Harlan did not want in any way to do
otherwise than to see that my argument was not stated in too strong
language, but certainly the reference to furs in page 77 speaks of them
as having, "at times vied with minerals in value, although the supply
is more limited and less permanent". I cannot help thinking it was a
very doubtful element of value—certainly it was not represented an ele-

ment of value in any document that I am aware of.

Now Mr. President, I cannot forbear reminding you, once more, of
the position that the committee took up in the year 1888 following out
the line which was then the case of the United States, namely, that it

was taken for granted that by the purchase of Alaska the United States
would acquire exclusive ownership and jurisdiction over Behring Sea.

Had they any warrant for saying that was taken for granted? Would
the Tribunal kindly oblige me by looking at page 100 of the British

Case where, at the very first inception of this matter, before we knew
anything that the United States would say except what appeared in

the diplomatic correspondence, we pointed out the impossibility of con-

tending that the waters of the Behring Sea were mare clausum; and
strangely enough to a certain extent, although not directly, it answers
Senator Morgan. Mr. Sumner referring to whale fishery said:

The narwhale with his two long tasks of ivory, out of which was made the famooB
throne of the early Danish kings, belongs to the Frozen Ocean ; but he, too, strays into

the straits below. As no sea is now mare clausum, all these may be pursued by a ship

under any flag, except directly on the coast and within its territorial limit. And yet
it seems as if the possession of this coast as a commercial base necessarily give to its

people peculiar advantages in this pursuit.

Perfectly true, Mr. President, as was pointed out in connection with

the subject by my learned leader, the Attorney General, when he was
pointing out that it was because the possession of the coast in prox-
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imity to the fishing with facilities of going and returning, in obtaining

food, drying fish and a variety of other things, enables tbe inhabitants

to exercise to a greater extent the privilege that all others enjoyed

—

that, as Mr. Sumner put it with prudence and judgement

—

The possession of this coast as a commercial base must necessarily give to its

people peculiar advantages in this dispute.

Then Mr. Wasliburn, of Wisconsin, spoke in this debate—this is the

evidence upon which it is supposed to be taken for granted that it was
mare clausum—Mr. Washburn said:

But, Sir, there has never been a day since Vitus Behring sighted that coast until

the preseut when the people of all nations have not been allowed to lish there, and
to cure fish so far as they can be cured in a country where they have only from
forty-five to sixty pleasant days in the whole year.

Then Mr. Ferries, speaking in 1868, said

:

That extensive fishing banks exist in these northern seas ia quite certain ; but
what exclusive title do we get to themf They are said to be far out at sea, and
nowhere within 3 marine leagues of the islands or main shore.

Then Mr. Peters refers to this and says:

I believe that all the evidence upon the subject proves the proposition of Alaska's
worthlessness to be true. Of course, I would not deny that her cod fisheries, if she
has them, would be somewhat valualile; but it seems doubtful if fish can find sun
enough to be cured on her shores, and if even that is so, my friend from Wisconsin
(Mr. Washburn) shows pretty conclusively that in existing treaties we had that right
already.

Then occurs a long reference to Mr. Williams which I do not desire to

read, because it is only on the same point. But perhaps I had better

read the first passage. It is this

:

Or is it the larger tenants of the ocean, the more gigantic game, from the whale,
and seal, and walrus, down to the halibut and cod, of which it is intended to open
the pursuit to the adventurous fishermen of the Atlantic coast, who are there already
in a domain that is free to all f

Here, Mr. President, was the time when, if it were true that the motive
to be urged upon a reluctant House of Representatives to vot« the
money was the value of the fur-seal fisheries, and the closed nature of
the waters, we should have found the counter-reply. We have nothing
of the kind; and 1 leave this branch of the case with the submission to
this Tribunal that neither in law, nor in equity, nor in justice in the
higher sense of the word, have the United States people ever acquired
from Russia any rights which they are entitled to exercise now, to the
exclusion of Great Britain, France, Japan, Russia, and all other coun-
tries that choose to send a ship there hunting and fishing for seals
upon the high seas; and that the same law with regard to those animals
on the high seas, in so far as we are dealing with the first four questions,
applies equally in the case of whales, seals, walruses, cod, and numbers
of other fish, well-known to my friends, which can be caught, and proba-
bly will be caught, in increasing numbers in these waters as the
demands of population and the increase of civilization by that cause
creates a market for them, and facilities increase for transit of the
products when they once have been taken from the deep itself.

I ask the Tribunal now to permit me, at some little length I am afraid,
to deal with the contentions of my learned friends Mr. Carter and
Mr. Phelps, supplemented by that of Mr. Goudert, on the question of
property.

Mr. Justice Harlan.—Before you go to that new point, Sir Richard,
let me make an enquiry about some documents. You are so familiar

I
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with them, that I know you can readily answer me. You remember
the two drafts that passed between Great Britain and Russia in respect
of theTreaty of 1825!

Sir Richard Webster.—You mean theprojet and the eontre-projet f

Mr. Justice Harlan.—Yes. It appears from the letter on page 72
(vol, II. Appendix to Brit. Case), of December the 8th, 1824, from Mr.
George Canning that, he sent to Mr. Stratford Canning an amended
projet; that is one showing such additions and alterations as he would
consent to for the guidance of the British Minister at St. Petersburgh.

Sir Richard Webster.—You meant, that Mr. George Canning sent
it to Mr. Stratford Canning!
Mr. Justice Harlan.—Yes; and he had that third projet of the Brit-

ish Government in his hands when he concluded the Treaty. I want
to enquire if that document appears in the case?

Sir Richard Webster.—Well, I do not think he had it in his hands
when he concluded the Treaty, though of course he had it. It is clear

the first two Articles were taken from the American Treaty, as I men-
tioned to you yesterday.
Mr. Justice Harlan.—On page 79, Mr. Stratford Canning writes to

Mr. George Canning showing that he had presented this new projet to

the Russian Minister, and some discussion arose about it.

Sir Richard Webster.—I have never seen it, and I do not think
that that third document, as you very properly called it, being a modi-
fication of the Russian projet, appears in the papers. We have no
means of access to anything else except what is here.

General Foster.—I would like to suggest that my attention was not
brought to that reference till it was too late, under the Treaty, to make
an application for it.

Sir Richard Webster.—If General Foster desires the document,
and it is in our possession, he shall have it. We have never raised any
question of time; and I may be allowed to say that General Foster has
never asked for the document, or expressed a wish to have it, though
there are other documents that he has had quite independently of any
question of time. Of course, I make no grievance about it; but if

General Foster says he would like it looked for, it shall be looked for.

My answer to the Judge was that I did not think it was in the papers.
I have never seen it; and, more than that, my attention has not been
called to it till this moment.
Mr. Justice Harlan.—I followed your argument yesterday very

closely, and I took these papers home last night, and studied them
carefully, and my attention was called to it then for the first time.
That was the reason I asked the question.
General Foster.—I now express a most earnest desire to see it.

Sir Richard Webster.—If General Foster had given us the slight-

est indication, we should have endeavoured to get it.

Mr. Tupper informs me that a search was made, and it could not be
found. As far as I am concerned, I should be only too glad to have it,

because I know nothing more than what appears in the papers now.
The President.—It may be in the Foreign Office in London or in

St. Petersburgh.
Sir Richard Webster.—I will make a further enquiry about it.

As far as 1 know, it can only support the contention I urge before you.

Mr. Tupper had better state to the Tribunal himself what he knows
about it.

The President.—Certainly.
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Mr. TiTPER.—I may say, Mr. President, that that document seemed
to me to be of importance; and, dnring the preparation of the Case, I

made enquiries at the Foreign Office in London. A search was made
there, and, if my memory serves me right, and my memory is confirmed

for the moment by Mr. Maxwell of the British Staff here, an enquiry
was also made at St. Petersburg!! for the same document; but our

eflorts were unsuccessful.

Sir EiCHARD Webster.—We have conducted this case hitherto on
perfectly friendly terms; and I hope the Tribunal will understand that

the interruption by General Foster, which is quite fair enough, that he
would like to see this document was the first intimation, as far as we
know, of his having a wish on the matter. We should, of course, if we
had had it, have had the document with our paj^ers.

Mr. Justice Harlan.—Then, on page 41 of the same volume, refer-

ring to the settlement of Sitka before the Treaty, Sir Charles Bagot
says it,

is not laid down very precisely in the map published in 1802 in the Quartermaster-
General's Department here, or laid down at all in that of Arrowsmith, whichhas been
furnished to me from the Foreign Office.

I find, among the maps, a copy of this map of 1802, and I wanted to

enquire if a copy of the map of Arrowsmith is in the case anywhere

t

I see from your list, there was one of Arrowsmith.
Sir Richard Webster.—I referred to it yesterday.
Mr. Justice Harlan.—It was published in 1822 with additions to

1823. That is the map numbered 98; and I wanted to know if a copy
of it was in the case. It is referred to on page 100 of the British
Counter Case, Volume 1, map N° 98.

Sir Richard Webster.—If you would look at page 96, you will

find Arrowsmith's Chart of the Pacific Ocean, originally published in

1798 with corrections to 1810. That I know we have; I should think
it was the same map.
Mr. Justice Harlan.—That was published in 1810.

Sir Richard Webster.—Originally published in 1798.
Mr. Justice Harlan.—But I suppose, from the language of Sir

Charles Bagot, the map he refers to is the one of 1822 with additions
to 1823.

Sir Richard Webster.—Where does Sir Charles Bagot refer to it,

Sir? On page 41, he refers to the one of 1802.
Mr. Justice Harlan.—That is the Quartermaster-General's map

that you fiimished.

It is not laid down there (that is, the map published in 1802) in the Quartermaster-
Gteneral's Department here, or laid down at all in that of Arrowsmith, which has
been furnished to me from the Foreign Office.

I suppose that is the British Foreign Office!
Sir Richard Webster.—I should think so.

Mr. Justice Harlan.—And the map in your list nearest to that date
is one of 1822 with additions to 1823. It is N° 98.

Sir Richard Webster.—I should have doubted if that was it. It
was a map of America. I should have thought it was more likely to be
the map of the Pa€ific Ocean.
Mr. Justice Harlan.—There are a large number of maps,—there is

one of Arrowsmith in 1802; one in 1804, and one in 1809, and one in
1811,—reading from your list.

Sir Richard Webster.—You see this map was sent by the Foreign
Oface to Sir Charles Bagot at St. Petersburgh. We have not been
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able to find it at the Foreign Office; and it by no means follows that it

would have come back. We should only have such papers as he sent

back.
Mr. Justice Harlan.—Would it be in the British Museum!
Mr. TuPPER.—No, this was not. We were unable to identify it.

Mr. Justice Harlan.—From what source was that memorandum
obtained on page 100, N" 98? You give there a list of maps.

Sir Richard Webster.—That I have no doubt can be obtained.

Mr. Justice Harlan.—That is the one I am enquiring about.

Sir Ri(;hard Webster.—But there is nothing to identify it with
the map referred to in Sir Charles Bagot's letter.

Mr. Justice Harlan.—No ; but it is the one in your list nearest to the
date of his letter; that is all. There is one there of 1818; and those
maps together might be of some value.

Sir KiCHARD Webster.—It seems to me, but it is entirely for you
to say, there are many other Arrowsmith's maps that would quite as
nearly correspond. The coincidence of the d's^'i is a very small matter
indeed ; because the one you referred to of 1'7'':,5 has additions up to 1823.

This letter was written in August, 1823- and it by no .means follows

that the publication was before this ^ ^cer. I only submit it for your
judgment. After all, it is verv ui* .lustworthy. It is corrected up to

1823, but that may be the end of 1823.

Mr. Justice Harlan.—And it may be the map of 1818 of Asia by
Arrowsmith.

Sir RiCHARD Webster.—Or the large Chart of the Pacific Ocean,
N" 40, published in 1810. You know that when these corrections come
home, they have to be plotted out and printed, and it by no means fol-

lows that corrections to 1823 would be published in that year; more
probably, it would not be so.

Mr. Justice Harlan.—You may be right about that.

Sir Richard Webster.—Anyhow, I am not able to give you further
assistance.

The President.—If that map of 1822 was used, would it not be in
your favour?

Sir Richard Webster.—I was not considering the eft'ect of my
answer one way or the other; I was endeavouring to give the Judge the
information he wanted. I do not think my argument depends on any
particular map; but I trust I made clear to the Tribunal yesterday that
between the Contracting Parties there was no doubt about what they
meant either by reference to " Pacific Ocean " or " North-west coast."

When Mr. Justice Harlan was good enough to put those questions to

me, I was passing on the 5th question in the Treaty, and I will indicate
to the Tribunal the course I propose to adopt. I propose to examine
Mr. Carter's and Mr. Phelps^s argument with reference to the question
of the right of property. I propose to examine Mr. Phelps's argument
as to the right of protection, for he has more pointedly dealt with that
matter—though it is quite fair to Mr. Carter to say that he has used
arguments in his able speech incorporating the main features of Mr.
Phelps's argument; and therefore I do not consider that there is any
distinction between Mr. Carter and Mr. Phelps in that resj^ect. Then
I should propose to say a word or two on a suggestion which fell from
Senator Morgan, and which has arisen incidentally more than once in

the course of this discussion as to what the function of this Tribunal
is in answering Question 5.

There are minor differences between Mr. Phelps and Mr. Carter as to

whether the United States have got the right to kill all the seals on
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the islands to which I am not going to refer further. I leave that very
interesting subject of discussion for the next occasion when Mr. Phelps
or Mr. Caiter iu the United States or in England, as I hope, meet on
some phitform where political economy and the abstract question as to

the rights of property are being discussed: and I shall relegate to that

occasion the question whether property is robbery, and whether the

rights of the United States and of Great Britain to dispossess natives

of their territory and to possess themselves of it, is the exercise of a
legal right, or is a development of that principle which, years ago
would have been called the force of arms. My learned friend Mr. Car-

ter has kin<lly taken under his wing and protection all the various acts,

not altogether justifiable, which have been done by Great Britain and
by the United States in the past and reduced them all to a philosophic

basis. It seems to me, if I were to endeavour to follow him, I should
soon get out of my depth, and I am certain that I should not assist this

Tribunal. Therefore, I will confine myself to the legal aspect of these

questions.

Sir, my learned friend Mr. Carter, turned from the four questions,

after a considerable discussion upon them, with a sense of relief, and
he said, on page 3i>4 of the report of his speech,

—

I approach with satisfaction a stage of this debate where I have an opportanity
for the first tiiue of putting the claims of the (Juited States upon a basis which I

feel to be impregnable. I mean the biisis of a property interest. Now the United
States asserte<l a property interest connected with these seals in two forms which,
although they approach each other quite closely, and to a very considerable extent
depend on the satne evidence and the same consideration, are yet so far distinct and
separate as to deserve a separate treatment.

And then he discussed the question of property in the seals and prop-
erty in a seal " herd".

Mr. President, the traditions of my profession prevent me from being
able to say that any answer which I can give to this proposition places
Great Britain iu an impregnable position, but I hope, as I said yester-

day, that my arguments will not receive less attention or less consider-
ation from this Tribunal if I abstain from endor.sing them by personal
opinions; I may in the heat of the moment be misled into using expres-
sions which would look as though I was referring to my personal opin-
ion, one cannot avoid doing so particularly in answer to questions put
by the Tribunal, but I hope they will understand that I submit my
argument to their judgment without craving any additional weight from
the fact that I may be of opinion that my position is impregnable or
the rever.se. I mention that because otherwise those who may be good
enough to read my argument may think that because I do not express
personal opinions or personal belief in the merits of my case, therefore
the case is entitled to less consideration, or my argument to less respect.
Now the proposition has been stated by my learned friend Mr. Carter

many times over and pretty much in the same language; and it is only
necessary for me to give one citation for the purpose of reminding yon
of that to which I am abont to address myself. He said (the particular
reference is at page 4G4 of the report before you)

:

Wherever an anim:il although commonly designated as wild, volnntarily snbjecta
itself to human power to such an extent as to enable a particular man or a partic-
ular nation to deal with that animal so as to take its annual increase and, at the
same time, to preserve the stock, it is the subject of property.

You will remember, Mr. President, that in an argument extending
over a very considerable time, my learned friend the Attorney General
dealt with that argument—and I could not with advantage supplement
what he said by any detailed examination of the main principles on
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which it is based. He pointed out that in the sense of subjection by the
seals to the control of man, in the sense of the same voluntary subjection

which takes place when the tamc^ horse or tame pig or any other animal
of that kind which may have been originally wild comes, and with dumb
language, if I may use such an expression, asks to be fed or to be let

into its stable—he pointed out that In that sense there was no subjec-

tion by the seal to the control of man and he pointed out further that
this doctrine that property depended upon a particular individual being
able to take the annual increase must be ill-founded, for otherwise it

would have given a claim to property in many cases, if not in every
case, in which the law of all civilized countries has rejected it. I do
not propose to follow my learned friend, the Attorjiey General, in detail

into those arguments.
He further struck, I submit with effect and successfully, at that

which my learned friends Mr. Phelps and Mr. Carter have assumed to

be 80 clear, that no argument was desired to support it and any com-
prehension could retain it: namely that a property in the seal "herd",
as distinct from a property in each individual seal, was clear and intel-

ligible, so that no demonstration or proof were necessary in support of

such a contention. I may be permitted only in a single sentence to say
that I have been—it may be the fault of my intelligence—unable to

understand how, if there is no property in the individual seal, there
can be a property in the aggregate of individual seals which forms the
*'herd". Upon none of these points, though they occupy a very impor-
tant portion of my learned friend Mr. Carter's argument, and of the
Attorney General's reply, do 1 feel it necessary to trouble this Tribunal
with a lengthened argument. I have indicated sufficiently, my concur-
rence in the view which tbe Attorney General presented to the Tribunal.
But I now come to that which in my submission is the vice which lies

at the root of the argument written and oral, on behalf of the United
States, a vice, I humbly submit, which, the moment it is recognised
and appreciated, destroys to a large extent the value of the contention
in respect of property. That vice is this, that the United States are
anable, so far as their argument discloses it to us, to see any difference

between the right which a man has to kill wild animals when they
happen to come upon his land, and the right of property in the animal
whether it is on the man's land or not. Over and over again in the
course of the interesting argument of my learned friend Mr. Coudert,
relieved as it was, as you Mr. President pointed out, by brightness in

many points, he stated this proposition, and said it was so selfevident
and so convincing by its mere enunciation that he woujd wait till the
other side were heard; in fact, he treated it as an admission by us. I

could refer to many passages; for instance at the very beginning of his

speech— I refer to page 554—he said:

Now to start from a point that is certain, to reach one that may be certain, have
we any rights of property at all as to the seals f Here, fortunately, we all concede
that we have, and it is said that upon the islands these are as much our property aa

thongh they were eheep or calves.

Sir Charles Russell.—Certainly not.

Mr. CocDERT.—Certainly not?
Sir Charles Rcrsell.—Certainly not.

Mr. CocDERT.—Well. I gave you credit, and I will take it back. I sapposed that

when we held the seal in our hand—I supposed when we slit its ear—I supposed that

when we could put a brand upon it, that it was our own, as much as it was if it

weie a sheep or ewe. Where it comes in I am absolutely incompetent to say. I

have read the argument on the other side with interest, and I supposed that it wa«
conceded that upon our land, in our hands, under our flag, in our waters, they were
M absolutely our property, as that book is mine.

11^
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He was holding up the book from which he was conducting his argu-

ment. Sir, it is not saying too much to point out that this proposition,

stated over and over again by Mr. Coudert, stated also, though not so

positively I admit, by Mr. Carter; because Mr. Carter did refer to the

distinction between the right of killing ratiojie »o?i, and the right of

property—I say that that proposition, stated over and over again by
my learned friend Mr. Coudert as being so plain as not to require argu-

ment, is radically unsound.
My learned friend, Mr. Phelps, in his written argument at page 132

states it, I admit, not quite so distinctly as Mr. Coudert, but still in all

probability meaning to maintain the same proposition. This passage
occurs—in his Argument having the same meaning, at page 132:

The complete right of property in the Government, while the animals are upon the
shore or within the cannon-shot range which marks the limit of territorial waters
cannot be denied.

Of course, if my learned friend, Mr. Phelps was then putting com-
pendiously that which other writers have put, that the exclusive right

of killing wild animals upon your own land gives you a qualified right

of property ratione soli, meaning thereby an exclusive right to kill—if

that is all Mr. Phelps meant, there is no necessity to discuss it any
more; but if the proposition is of any value at all it means this, that
the wild animals, so long as they happen to be on the Pribilof Islands
or in territorial waters are the property of the United States; and they
cannot draw any distinction between tlie United States and the lessees,

and therefore for this purpose they mean to allege that they are the
property of the lessees, that they have the right of killing them, and
they alone can exercise this ri^ht of killing, hunting, or shooting, ot .;

whatever it may be.

Senator Morgan.—As to the lessees, they cannot have a property in

any of t^e seals except such as they kill.

Sir Richard Webs fee.—I contend that.

Senator Morgan.—The United States possess the right to all the
seals, and that gives them the privilege of killing some.

Sir Richard Webster.—I must be permitted to reserve my state-

ment, because I could not assent to that statement or allow it to pass
as being supposed that I agree the United States have the right of
property in these seals, because I contend most distinctly they have not.

Senator Morgan.—I meant to characterize it as the assertion of the
other side. It is not even an expression of my own opinion.

Sir Richard Webster.—Yes, but as I read the legislation of the
United States, it does not claim the property in these wild animals. I

agree with an observation which fell from Lord Hannen. He was desir-

ing to keep us close to the point when he asked Sir Charles Russell,
whether it would make any difference for the purpose of this discus-
sion, if the United States Statute purported to give right of property
in these seals. It would make no difference; and I will not argue any
fiftlse point, but I must not be understood by my learned friend as
conceding that in construing those Statutes of the United States as
between the Government and the lessees, or as between the Govern-
ment and a trosi)asser, they would have been able to lay the property
(to use a technical expression) in the United States. In two sentences
I will state my view. By the earliest legislation, the United States
created the Islands a Government reserve, not unknown in other parts
of America, not unknown in Canada : theyreserved the Islands, and that
enabled the Unite<l States to grant licenses and to prevent other people
going to utilize those islands, or dealing with them in any way, except
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with the permission of the Government of the United States. And
as to wild animals, as the King, a<5cordiug to English law in years gone
by, in certain royal forests and royal parks could restrain people from
killing game, so the United States could restrain the citizens of the
United States from killing or catching anything or even fiom working
any minerals upon the Pribilof Islands, as they were a Government
reserve.

But the lawyers who framed those Statutes had too much knowledge
of law to endeavour to claim, even for the Government, property in

seals. If they have the proi)erty in seals they have the property in

birds, they have the property in fish which live in the waters, they have
the property in cod which come into the territorial waters. It is not a
question of seals only; the United States by its legislation, written in

the English language, as lar as we can understand that legislation,

does not even purport to claim the property in the wild animal.
Mr. Justice Harlan.—What in your judgment could the United

States have done by statute which would have been regarded by you
as an assertion of right and property.

Sir EiCHARD Webster.—They could have said that, as between
themselves and their citizens, the property in all the game, and in all

the seals if you like in the Pribilof Islands, should be vested in a public
official or should be vested in the State. If they had said that, the
result would be, if the seals were killed, proceedings might be taken
by the United States for the value of the body, and a penalty might be
inflicted.

Lord Hannen.—Some people have asked that the property in game
should be given to the land owner.

Sir Richard Webster.—Yes, and I would point out according to

our game laws, as they have now existed for centuries there is no
ground for the suggestion that the property in game is in the Crown

—

whatever may have been the origin of the Game laws,^ there has not
been for years any foundation for that suggestion.

But, Mr. President, having made my respectful protest, let me say
to the members of the Tribunal, while I am supposed to concede that
even as between a citizen of the United States and the Government of

the United Startes the property of the seals may be in the Government,
I equally admit that from the point in view that we are considering it

is absolutely immaterial, because we are dealing with the right to cap-

ture and take these animals and the proporty in these animals when
they are upon the high seas.

I go back to the point which I was considering when the question
was put to me and I repeat that so far as I know, the law of no civil-

ized nation has given the property in wild animals to the owner of the

soil on the ground that those wild animals are temporarily upon the
soil, being found here to-day and there to-morrow. I have examined
with care the law of the United States. I have examined with care the
law of Great Britain, and refreshed my memory upon it, in so far as I

may have forgotten points which I ought to know. I have examined
as thoroughly and exhaustively as I could the French law; and I have
placed at the disposal of my learned friend Mr. Phelps the full text of

the report upon the French law by a gentleman of great learning and
eminence, Maitre Clunet, obtained in case my own research in these

matters should not be sufficient, I say—speaking subject to correction

by the President,—that there is not the shadow of a pretence of saying

that by the law of France the property in wild animals is given to the

owner of the soil simply because they happen to be there j
that in the
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French law as in the law of all other civilized countries that I know of,

it is merely a right to kill, and the right to property in them never

arises until possession is taken by killing. Sir, I must not speak with

too great coufidence of the laws of other countries; but of course it is

only for the purpose of analogy that they are of service or of interest

to this Tribunal. But perhaps I may be allowed to say that I am not

aware of the law of any country, in which the law has been reduced
either to a code or is in such an advanced condition that it can be sum-
marized by text writers, or be referred to or appear in rei)orted cases,

that gives at the present time the property in wild animals simply by
virtue of the possession of the soil on which they happen to be found.

And I cannot help thinking that it was a little bold of my learned friend

Mr. Coudertto start with the suggestion that he gave us credit for the
admission that we should concede that seals upon the Pribilof Islands,

in the territorial waters of the Pribilof Islands, and under the flag of

the United States, whatever that may mean—that on the territory and
in those waters we should. concede that they were the property of the

United States just as much as the book which he held in his hand was
his i)roperty.

Sir, there is no distinction for this purpose, for the puri)ose of the
principles that we are applying, between nations and individuals. I

ought perhaps to say that my learned friends Mr. Carter and Mr.
Phelps, and I think Mr. Coudert too, did not suggest that there was
any distiuction. They say actually in writing, at page 44 of the United
States Argument, that the principles of municipal law may be invoked
for the purpose of considering this right of property, and Mr. Carter
said, that from the point of view in which he was considering this ques-
tion of property, it was the same between nations as between indi-

viduals. It could scarcely be contradicted, because the Government
of the United States must be taken to be an individual for this pur-
pose. If the property were allowed in the Government, the nation
would be itself an aggregati(m of individuals. So in the same way the
various subjects of Great Britain would be able to claim property upon
this principle as between one another. It is put very pointedly indeed
at page 44 in the following passage.

And the municipal jurisprndence of all nations proceeding npon the law of nature,
is everywhere in substantial accord upon the question what things are the subject
of property.

Therefore it is not in anyway misrepresenting the position of my
learned friend Mr. Phelps if I indicate that they do not base their case
upon any different principles, as applicable to nations, from those which
they would apply in the case of individuals.
Now, Mr. President, what is the law as between individuals? Is it

the law that the presence on a piece of land of a wild animal gives the
property to the owner of the landwhile it is there* Sir Charles Russell
read from the United States authorities; and I am in this position, that
unless my learned friend Mr. Phelps was right in saying that one Amer-
ican Judge (I think he was Mr. Justice Nelson) in one case where he
was dealing with bees, thought that the presence of the bees in tlie

tree—not hived, but in the tree—would give the owner of the tree
the property in the bees: unless that Judge did in fact express that
opinion, there is not a single authority for my learned friend's conten-
tion—not a single one. I suggested at the time to my learned friend
the Attorney General,—and Mr. Carter for the moment expressed accord
with the view that we were suggesting—that the learned Judge did
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not mean to decide anything of the kind, and that that point was not
before him; and when the whole of his judfjnient was examined, we
submit it is plain that that learned Judge was laying down no differ-

ent rule at all, but was simply referring to the doctrine of property
ratione soli, i. e. the power to take that which was upon ce; tain territory

or land for the time being.

Therefore, Mr. President, what is our position to day in regard to

this matter! The question is the same between Great liritain and the
United States as it might be between two owners of the Pribilof Islands,

as it might be between the owner of the island of St. Paul and the
owner ot the island of St. George. It is a pure accident, for the pur-
pose of the matter we are considering, that both those islands happen
to belong to the United States. They might have been on one side or
the other of that imaginary line which is drawn through the sea in

order to divide the territory of Russia from that of the United States;
and so far as any knowledge in the minds of the United States nego-
tiators at that time was concerned, there might have been seal islands

as close to each other as St. Paul and St. George on either side of the
line, or those two islands themselves might have been on either side of
that imaginary line. Let us, just for a moment, and only for a moment,
test the case in that position. The St. Paul islander might say that the
seals bred upon his island came back to his island, and that while they
were on his island he could prevent anybody from killing them, he could
prevent anybody from coming and hunting them; and the same would
apply to the waters within which he was supposed to have exclusive
dominion. I am in this position, Sir:—That so far as the main fallacy

which I submit underlies the written and oral arguments of my learned
friends is concerned, there is not an authority or a vestige of authority,

(beyond that to which I have made passing reference and, which has
been, I submit, misunderstood,) which has laid down a different propo-
sition. There is not a vestige of authority with which I have to con-
tend. On the contrary they are all in my favor. But my learned
friends, knowing the extreme diflBculty of their position, adduce in their

aid a doctrine which is well recognized as giving what is called, not an
absolute property, but a qualified property: and may I be permitted to

Bay, Sir, a doctrine which, if mere presence upon the islands had been
sufficient to give the absolute title, would have been wholly unneces-
sary; because I agree in the view presented by some members of the
Tribunal that if there be absolute property in a thing, that property
follows the thing where it goes, and does not depend upon geograph-
ical bounds at all. My learned friends being pressed by the difficulties

of their position, invoke what is called animus reuertendi.

The President.—Sir Richard, I beg to observe that, even admitting
the statute law of the United States was to attribute property, as Lord
Hannen justly observed, some people attribute to it, in the gsmie or
the fish or the birds, in any definite part of the territory of the United
States, it would not be implied that other nations would acknowledge
that property anywhere.

Sir Richard Webster.—That, of course, Mr. President, is a fortiori
an instance of what I was saying, and we must assume, and we must
do gross injustice to the lawyers of the United States if we assume,
that in disregard of this consideration they have framed their statutes

as claiming property in these wild animals, not only while they are on
land and in territorial waters, but when they are to be found in any
art of the high sea. I do not wish to go back upon that, because I

not think it is fair or just to impute such a meaning to the fiamers

B S, PT XIII 32
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of those statutes when it is not to be gathered from the statutes them-

selves. But, Sir, it is sufficient for my purpose to point out with refer-

ence to the observation you have made that when we refer to the

principles upon which the law of property in the United States, Great
Britain, and other civilized nations is based, we do not find any author-

ity for the suggestion that the presence of the animal upon the land or

within territorial waters gives anything more than a greater right and
opportunity of killing, because you can keep other people from coming
there. It does not increase your property in the animal one iota. It

is equally so whether the animal has an animus revertendi or whether
it has not. If you can catch it there, you can take possession of it,

and when you have taken possession of it, it is your property, and not

tiU then, and only as long as you can keep it in your possession and no
longer.

Xow, Sir, when yon were good enough to indicate that yon were fol-

lowing what I ventured to put before yon, by making that observation,

I was pointing out that, feeling their position, they claimed to have this

property by what they are pleased to caU an application of the doctrine

of animus revertendi.

Senator Morgan.—Do yon contend that the United States Govern-
ment, Sir Richard, have not forbidden its citizens to acquire the private
ownership of fur-seals on the islands?

Sir Richard Webster.—I think the United States has permitted its

citizens to acquire private ownership with their license.

Senator Morgan.—The lessees you mean?
Sir Richard Webster.—The lessees; yes, Sir.

Senator Morgan.—I am speaking of private citizens that are not
lessees.

Sir Richard Webster.—Only because they have not got the right

to go there. That is all.

Senator Morgan.—I am speaking of private citizens who have the
right to go there?

Sir Richard Webster.—Certainly. Only because the Government
had said that: "Xone of our citizens shall kill seals on the Pribilot
Islands except with, our leave."
They have not altered the law of property at all. The lessee has no

property in those seals until he has killed them. Mr. Senator, I address
you as a lawyer upon this matter, and I ask you to consider my argu-
ment simply and solely in that position; and I submit to you that the
lessee has no property in anyone of those seals until he has kiUed it,

and til at the law of the United States has not given that lessee any
property in tlie seal until it is killed.

Senator Morgan.—I should suppose he would have property in the
seal from the time lie commenced driving it to the shambles to be killed.

Sir Richard Webster.—I beg your pardon. He has no property
until he has succeeded in cajjturing it. I admit that he would have
evinced the intention of taking possession of it, just in the same way as
when I point my gun at a wild pheasant or a wild duck I evince my inten-
tion of shooting it if I can, and of taking possession of it and making
it my own; but 1 may miss with the gun, and the man may not succeed
in driving the seal to the i)lace where he can knock it upon the head.
It is not the intention to drive that seal that gives property.
Senator Morgan.—What becomes, then, of the part of the statutes

that prohibits hunting by citizens of the United States.
Sir Rkhaud Webstkr.—That has the effect of saying that nobody

else may go there and try to take possession.



OEAL ARGUMENT OF SIR RICHARD WEBSTER, Q. G. M. P. 499

Senator Morgan.—I mean outside the three mile limit, anywhere in
Behrriig Sea?

Sir Kichard Webster.—That is simply and solely that the United
States has said that in the interest of its revenue it will prevent its

citizens from killing seals—I mean assuming that to be the construction

;

of course I do not want to argue again that was not the original con-
struction—but assume that there was a statute that no person should
kill any seal in Behring Sea east of that line in distinct terms, in so
many words: the result of that would be not that the United States
would claim any property, not that the United States statute would
give any property, but that in the interest of itself, of its lessees, of any
person who desired ultimately to kill seals on the islands and reduce
them into possession, the United States thought fit to make that game
law.
Senator Morgan.—But would it not be entirely clear that the person

who should kill seals in Behring Sea outside the three mile limit, he
being a citizen of the United States, could not acquire any property in
that animal?

Sir Richard Webster.—It would not be so at all. Senator. That
would be entirely dependent upon whether or not by the United States
law the property in game killed by a person unlawfully did or did not
remain in him—a perfectly academic question, from the point of view
we are considering. I really do not know, I never have inquired,
whether by the United States law—if a man goes on Lo the land of a
third person and unlawfully kills game, when that game is killed it

belongs to the owner of the land upon which it falls or whether it belongs
to the trespasser; but from the point of view which I am considering,
it makes no difference, because no property is acquired by anybody
until the thing is shot.

Mr. Justice Harlan.—Game killed under those circumstances be-
longs to the owner of the land, I think, by our law.

Sir EiCHARD Webster.—That is the law of England, but I did not
know whether any statute of the United States altered the law on that
subject.

Mr. Justice Harlan.—There is no statute on that subject.

Sir Richard Webster.—I am much obliged, Sir. My answer to the
Senator, and the answer upon which I am prepared to stand, is that
there would be no property in anybody at all until that game was shot.

Senator Morgan.—And that nobody in the United States had any
property in them?

Sir Richard Webster.—No; not in these seals.

Senator Morgan.—Then how could anybody acquire property undw
such circumstances ratione soli f

Sir Richard Webster.—It depends upon what you mean by ratione

soli. Ratione soli is the privilege to kill. I will put the case to you, Sir.

There was nothing to prevent the United States Government from say-

ing: We win by law prohibit every one of our citizens from killing

seals unless they take a license from the Government.
There is nothing to prevent it. That practice exists in England to-

day. I cannot kill a partridge or I cannot kill certain wild birds on my
own land even without the license of my Government. I presume—

1

do not really know—that the game laws of the United States are simi-

lar. I do not care for the purposes of my argument whether they are

or not; but nobody has ever pretended tliat that license to kill gives a
property in the game.
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Senator Morgan.—But it would prevent the property from being

vested in j'ou if you shot tlie jjame contrarj^ to law.

Sir KiCHARD Webster.—I really do not know that; and for my
purpose it is perfectly immaterial, because I do not care whether, when
the animal is killed, it belongs to the United States, or belongs to a

public officer, or belongs to me. My point, respectfully, Sir, is that until

it is killed there is no property in anybody at all. It is absolutely

immaterial to my argument whether when the animal is killed and taken

possession of the property in the body is in the person who has killed

it or in the person upon whose land it falls, or, if you like, in the Gov-
ernment. The whole point we are discussing to day is,—Is there any
property in the live animal before possession has been taken of it; and
I do not perceive that any light is thrown upon that point by consid-

ering what technical rule applies as to the property in the animal when
killed.

Senator Morgan.—^Then, as I understand you, the only way of

acquiring property in the fur-seal is to kill it?

Sir Richard Webster.—Unquestionably the only way of acquiring

property in the fur-seal is to kill it.

Senator Morgan.—That is what I meant.
Sir Richard Webster.—I am not referring, Sir, if you please, to

property in the islands that enables you to exclude other people.

The President.—You can take possession of a living fur-seal, I

suppose.
Sir Richard Webster.—Of course. I ought I suppose to have

included that; but from the question of Senator Morgan I did not think

he meant that.

Senator Morgan.—I did not mean that.

Sir Richard Webster.—Let me give the answer. Of course if yon
have a pond staked out on the shores of the Pribilof Islands and you
driv'e the seals into that water and keep them there and feed them every
day, as you would animals in a zoological garden, then they become
coarctatus. They become restrained, and so long as you keep them there
you can take them out and shoot them and catch them. You have
reduced those seals into possession. You can possess a living seal as
well as a dead one. But I was dealing with the case of a seal which
was found at large, swimming, and I was answering the Senator with
reference to the point he was putting to me, that of a free swimming
seal in the high seas. Nobody can, according to the law as it stands
to-day, obtain the ])roperty in that seal except by taking possession of
the animal. . That is my contention, and if I have not answered your
question sufficiently to explain my meaning, I know you will indicate
it to me.

Senator Morgan.—That answers the question entirely, I think. You
say there is no way of taking possession of the seal except by killing it.

Sir Richard Webster.—It is always important, Mr. President, to
be careful that a statement of that kind is exhaustive, and therefore I

thank you lor putting the question to me. I was excluding zoological
gardens from my mind for the moment. Of course I admit that if you
retain animals in the sense of keeping them inclosed in a pen, that is

another method of obtaining possession of them and keeping them
alive.

The President.—Yes; and not only one but several of them in a
herd, I suppose?

Sir Richard Webster.—Oh certainly; there is not the slightest

ditt'erence.
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The Tribunal thereupon adjourned for a short time.

The President.—Sir Richard, we are ready to hear you.
Sir Richard Webster.—Mr. President, by an accident, and a very

fortunate accident, I am able to answer, before I resume my argument
Senator Morgan's question. Mr. Piggott (who was legal adviser to the
Japanese Cabinet), happens to be here, and he hai)peii8 to be able to
give me, from his own knowledge, the references to the document that
we happen to have in Hertslet, here, with reference to the action that
Senator Morgan called attention to, in the year 1855. I am referring

to Hertslet, Vol. X, p. 468. The actual convention is not set out—it is

in an earlier volume—but in the year 1855 a convention was made
between Great Britain and the Emperor of Japan wbich gave Great
Britain the right to navigate a certain internal or inland sea—the one
referred to by Senator Morgan, which I believe was, at one place, only
a mile and three quarters or two miles wide—or something of that sort.

Senator Morgan.—It is not a Sea—it is the Straits of Sliimonoseki.
Sir Richard Webster.—I merely used the expression "inland sea",

because it will be found to be used in the original convention ; but it

makes no difference.

Lord Hannen.—It is a passage from one large ocean to another.
Sir Richard Webster.—Yes. The J apanese name is " Iiilaud Sea''.

The President.—Was that confined, to England, or did it include
France and the United States!

Sir Richard Webster.—I think, if I remember rightly, the United
States subsequently joined in it.

Senator Morgan.—You mean in the Treaty?
Sir Richard Webster. —There are fourteen powers.
Senator Morgan.—We had no part in the Treaty.
Sir Richard Webster.—I will not say in the Treaty—I think it-

will turn out that the United States got (either by Treaty or by some
other arrangement), the benefit of it; but for the purpose that I am
dealing with it at the i)resent moment, it makes no dilierence.

The President.—In 1865 was it!

Sir Richard Webs fer.—1855.

The President.—That was the date of the Crimean war, and very
likely concerned the English and French fleets.

Sir Richard Webster.—Mr. Piggott tells me there were fifteen or
sixteen Powers that had the same rights, and I thought that probably
the United States wer« among them.
The President.—The same rights by Convention, of course!
Sir Richard Webster.—Do not let that be taken from me, if the

Senator says the United States had not.

Senator Morgan.—I do not think they had—not to my recollection.

Sir Richard Webster.—If the Senator says they had not, I will

look \t up; but from the point of view he was putting to me, it makes
no difference.

Senator Morgan.—Not at all.

Sir Richard Webster.—Certain Powers, among others Great
Britain, had got these rights by Treaty. In 1864 a Prince of the name
of Choshiu—(I am referring now to the 12th volume of Hertslet p.

1145)—appears to have rebelled against the then Government of Japan
and objected to this right of passage being exercised by foreigners,

and, I believe, actually interfered with British ships in the course of

their navigation, whereupon Great Britain, in conjunction with the

United States, and with some other Powers, made an arrangement for

coercive measures which they should take to restrain the rebellious
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action of Ohoshiu which the Government of Japan was not able to

restrain; and the action referred to by the learned Senator this morn-

ing, was the action taken by Great Britain to enforce their Treaty

rights which existed by the convention of 1855. If the learned Sena-

tor tells me that the United States had not got similar Treaty rights,

of course the argument would not apply; but I rather think it will be
found, when the history is looked up, that they also had Treaty right.

Senator Morgan.—We only had the privileges, I think, of the most
favored nations.

Sir KiCHAED Webster.—That would answer it at once. One knows
what the expression "favored nation", means,—that would give them,

at once the same rights. But at this page 1145 the history of it is

referred to. It will be found that the action was taken in 1864, pursu-

ant to a Memorandum which I will read.

Memorandum delivered by the representatives of Great Britain, France, the
United States, and the Netherlands, in Japan relative to the coercive measures to be
adopted against the Prince of Chioshiu in the Straits of Shimonoseki, and elsewhere.

So that the state of things is this—not that Great Britain was in

any way assuming to take any action against what I may call the de

facto and proper Government of Japan, but that they found that their

Treaty rights were being infringed by the action of a prince who was
practically rebelling against the Government of Japan, and, thereupon
they said to th^ Government of Japan : If you cannot put down this

rebellious chief, we will help you to do it.

And the recitals which I have in the memorandum before me are
distinct. The first paragraph is this

:

When the Treaty Powers in 1862 consented, on the representations of the Tycoon's
Envoys, to certain important modifications in the treaties; the spirit, the motives
and the extent of these concessions were clearly set forth.
In consenting to the deferred opening of the ports, mentioned in the memorandum

signed at the time, the Treaty Powers were careful to establish the fact that this
postponement, far from signifying a virtual abandonment of their rights, was, on
the contrary, to be taken as indicating their firm resolution to maintain them, by
furnishing the Tycoon with the means which he declared to be necessary for secur-
ing them m a more effectual manner.
In a word, the Japanese Government by the very tenor of those representations,

pledged itself to remove, in exchange for these temporary concessions, all the diffi-

culties of the time, and the obstacles which might oppose the development of our
relations.

But what have been the results of these promises and concessions?
The undersigned summed them up, when, last year ia the month of July, they

addressed to the Tycoon an identical note describing the restrictions placed upon
commerce, the murderous assaults committed upon foreigners, the closing of the
Inland Sea, and the attacks made upon foreign vessels by a Daimio

:

That was the Prince of Ohoshiu, who was one of the Daimios, who
had been attacking foreign vessels. The memorandum then proceeds.

TTie Tycoon, by treating with foreigners on a footing of equality, has hijrt the
national pride of the Daimios, while he has damaged their interests by reserving to
himself the monopoly of the new commercial relations.

It then stits out the statement that a certain number of these Daimios
had rebelled against the authority of the Government of Japan, taking,
as the cause of their complaint, these Treaty arrangements which had
been made by the Government with the various Powers which were
thought to be inconsistent with the national dignity. I now read from
page 1147 :

The political situation of Japan might therefore be summed up as follows:
Weakness of the Tycoon and increasing powerlessness of that Prince to resist the

violent pressn^ of a hostile majority,
lixistence of a party favorable to continued relations with foreigners, but at this

moment incapable of giving effect to ita opinions.

I
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Finally, armaments of every kind, prepai-ed with the loudly avowed intention of
expelling all foreigners from the country.
The position made for the Representative of Foreign Powers is the natural conse-

quence of the situation and the tendencies which they have just pointed out.
The residence in the capital is virtually interdicted.

The passage through the Inland Sea is forbidden to their vessels, by means of
batteries erected with that object.

Then tliere is a further refereuce to other restrictions under which
foreigners were placed, and the memorandum proceeds in this way:

The recent decision of the Governments to which the demands on the part of the
Japanese Mission now in Europe has given rise, enable the undersigned clearly to
dehne their obligations. The foreign Powers not only reject in categorical temw
the propositions regarding the abandonment of Yokohama, but also refuse, by
anticipation, to listen to any overture for the modification of existing Treaties or
curtailment of the rights they confer.

The instructions transmitted to the undersigned are identical. All are directed
to maintain Treaty rights intact, and to insist on their complete observance.

Then follows a reference of how the Treaty rights had been exer-
cised, most fairly, in the interests of the residents as well as of the
foreigners; and then the memorandum says:

Whereas a more energetic attitude would, on the contrary, have undoubtedly, for
immediate result, the dissipation of the idea now entertained by the daimios, that
patience has only been dictated by weakness or fear.

A vigorous demonstration will disarrange schemes scarcely yet formed, and it is

calculated to give support to the party favorable to the maintenance of Treaties
before its opponents will have time to crush it. It will moreover give a salutary
lesson to those semi-independent feudal chiefs who scolf at the obligations of
Treaties, the validity.of which they repudiate, and who for the justification of their
oontinnons acts of violence appeal to a decree still in existence which makes
foreigners outlaws.
In a word, this decided attitude may furnish to the Tycoon an occasion to regain

an influence which is slipping from his w ealc bauds, although he is far from willing
to abdicate or renounce his governing powers. At all events it may compel this
Prince [that was Choshin] to abandon the system of duplicity and half-measures
•which he now follows, and openly declare whether he wishes to respect the Treaties,
or sides with those who wish to tear them up.

Then the memorandum further states the unanimous agreement ot

the undersigned to the course that is going to be suggested, and then
it proceeds

:

Ho^v" and where the first blow must he struck is easily determined by an examina-
tion of the present state of things.

While the majority of the party hostile to the Treaties hivs limited itself to
menaces, the Prince of Choshiu has resolutely taken the initiative of attack, by
prohibiting to foreign vessels all access to the Inland Sea, and by stopping the sup-
plies of produce for the Nagasaki market carried on by native junks as has been
shown by the successive reports received from the Consular Agents at that port

;

such a continued violation of the Law of Nations and formal negation of Treaty
rights has been encouraged by the impunity which those perpetrating the acta have
been allowed to enjoy.

The President.—I believe the point is very clearly made out.

Sir Richard Webster.—That memorandum was signed by all the

Powers I have mentioned-^the United States among them—relying

and insisting upon their rights under that Treaty.

Senator Morgan.—With deference, I do not believe that the point

has been clearly made out, and I beg to state the reasons, in deference

to the judgment of the learned President.

The President.—I mean with refereuce to what Sir Richard told us.

Senator Morgan.—My reason for saying that is this: The Tycoon of

Japan was a military oflScer who undertook to put himself at the head

of the Government, and retire the Mikado on lus ecclesiastical author-

ity simply.
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Sir KiCHARD Webster.—That was Cliosliiut

Senator Morgan.—No, the Mikado—on his ecclesiastical authority

simply, and to cut him out from any participation in the civil Govern-
ment. The Tycoon while thus established, was denied by the Japanese
the powers of the Government to make that Treaty with Great Britain.

I have never been informed that the United States was a party to it

or the Netherlands, or France. That matter went on until a strife, a
revolution, occurred in Japan, by which the feudal chiefs (of whom the

Prince of Choshiu was one, Prince Negato) undertook to aflBrm and
re establish the authority of the Mikado. The British Government
undertook to sustain the Tycoon and claimed the authority of the

Treaty it had made with the Tycoon, and in doing so it of course con-

tinued to send its ships through these narrow straits of Shimonoseki.
The Netherlands did the same and the United States did the same.
When the United States ship was attacked. Admiral Macdougal went
down with the " Wyoming", attacked the batteries of Prince of Choshiu.
and beat them ; also three ships of war that were stationed in this very
narrow pass. The Tycoon was overthrown ; the Mikado was reinstated
in his power, and no new treaty arrangement has been made which
gives to any of these countries a higher power than they had before.

So that I beg leave to say, I suppose that that was an assertion on the
part of Great Britain, France, the Netherlands and the United States,

that that was a part of the high seas—a part of the open sea—through
which the ships of all countries had the right to pass, and that was at
the bottom of their contention.

Sir Richard Webster.—I only say. Senator, with great respect,
that from your own recital of it 1 should have thought that the con-
trary conclusion must have been drawn. That the rights were origi-

nally given by Treaty, as far as Great Britain was concerned, there is

no doubt; and the fact that there has been no fresh Treaty since then,
seems to me to point to the irresistible inference that on the rebellion
of Choshiu against the lawful authority being put down, the old Treaty
rights revived, and that we have continued to navigate the inland
waters under the Treaty.
Senator Morgan.—There was just the contrary contention by the

United States, and upon that we paid back the indemnity money to
Japan that she had paid us on that occasion.

Sir Richard Webster.—I am only dealing with the information I
have before me; but certainly, so far as I have been able to obtain
information from the original documents at my disposal during the
interval of the adjournment, they appear at present to support the view
of this transaction that I have ventured to put before you. Of course
if there be other oflBcial documents which show I am wrong, I shall at
once admit it; but I cannot admit it in the face of the documents which
are the only ones to which I have access up to the present time.
The President.—Mr. Senator, your opinion would be that the United

States did not acknowledge the liberty of passing through these
straits

t

Senator Morgan.—It demanded the liberty of passing through.
Sir Richard Webster.—I cannot help thinking it will turn out that

they claimed it under the "favored nation" clause, which was the idea
that passed through Senator Morgan's mind—I cannot help thinking it

will turn out that there was a favored nation agreement between Japan
and the United States under which the United States claimed the same
privileges which Great Britain had.

Senator Morgan.—If so, there must have been, at the same time,
some other justification.

I
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Sir Richard Webster.—Following the a^'tnal documents, I cannot
but assume that when Great Powers put forward Treaties, that real
bona fide straightforward action was taken by the Great Powers.
The President.—At any rate, one fact is clear—that the Straits are

less than three miles wide.
Senator Morgan.—They are about a mile and a half wide.
The President.—Then it would seem they were territorial waters

unless Japan was brought to surrender what they considered as inland
waters.

Sir KicHARD Webster.—The first right, as far as Great Britain is

concerned, was by Treaty.
Senator Morgan.—They had been open to the nations of the world

—

for a great many years prior to the action on the part of Great Britain
in making the Treaty.

Sir KiCHARD Webster.—The original right of Great Britain to go
through was by Treaty.
Lord Hannen.—Great Britain preferred to take it by Treaty rather

than to assert it as an international right.

Sir Kichard Webster.—It does not seem to me that it is very close
to the point 1 was arguing; but, of course, the Senator was good enough
to say that he desired it examined by the Counsel of both parties; and
I believe (I speak with authority on this matter as my learned friend
Mr. Piggottis present), I have given an accurate account of the trans-

action as far as Great Britain is concerned unless documents are pro-
duced to show that I am wrong in that matter.
You will remember. Sir, at the adjournment of the Tribunal, I had

pressed most strongly that, in the case of all wild animals, in order to

acquire property, possession must be taken ; and, in reply to the ques-
tions put by the Senator before the adjournment, my contention is that
no property at all could be acquired in a seal inside or outside terri-

torial waters till possession had been taken, and the only way in which
property could be acquired is by taking possession; and, with refer-

ence to the point he put to me as to what would hapi)en if a United
States subject killed a seal in the waters of Behring Sea, I would reply

to him that prior to the year 1889, when President Harrison came iuto

OflBce and the law was extended over the waters of Behring Sea up
to the eastern line, there was no prohibition against the killing of male
seals at all outside what maybe called the territorial waters of Alaska.
That is, to say, outside the proper limit of territorial waters, there was
no prohibition against a United States subject shooting a male seal,

and he would have acquired the right of property in that male seal by
shooting it, or killing it, or by capturing it, and by no other operation.

Now, I desire to supplement what I said in regard to this matter by
referring to two authorities only bearing on the question yon were good
enough to put to me with reference to keeping the animals alive in a
pen or in an enclosure. It is a question entirely of whether the enclosure

in which they are held is such that you can, at any time, take jmssession

of them and capture them. That is referred to at page 31 of the British

Argument; and three authorities are given, one taken from a book,

which 1 think Mr. Justice Harlan has been recently looking through,

Pollock and Wright's book on " Possession in the Common Law", and I

read from page 31 of our Argument:

Trespass or theft cannot at common law be committed of living animals fera

naturce unless they are tame or confined. They may he in the park or pond of a per-

son who has the exclusive ri^ht to take them, but they are not in Lis possession

unless they are either so confined, or so powerless by reason of immaturity that they

can be taken at pleasnre with certainty.
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And then two instances of that are given, both of which are author-

ities in our Courts,

—

Toung v. Eitchens, where fish only partly in a

seine-net were held not t-o be in possession; that is to say, they were not
sufficiently captured: and Regina v. Bevu Pothadu, where fish in irri-

gation tanks in India (that is to say, large tanks not like ordinary

ponds or stews, where fish are kept when in possession) were held not

to be in possession.

Mr. Justice Harlan.—I should like to say that you must read the

sentence succeeding the one you read, in order to get at the full mean-
ing of the author.

Sir EiCHARD Webster.—The succeeding sentence, as the learned

Judge asks me to read it, is this:

An animal, once tamed or reclaimed, may continue in a man's possession, althongh
it fly or rnn abroad at its will, if it is in the habit of returning regularly to a place

where it is under his complete control; such habit is commonly called "animtis

revertendi."

The learned Judge must pardon me for pointing out, with great def-

erence, this does not bear on the question of tchat is sufficient posses-

sion. I am not on the question of animus revertendi now, or, I am sure

unintentionally, he would not have diverted the mind of the Court from
the question of what is sufficient possession. I am not on the question

of how that possession is continued, but what is sufficient possession:

and the test of sufficiency is that they can be taken at pleasure with cer-

tainty; and, in the same way, I shall show you that animals which, in

the proper sense of the word, have the animus revertendi can be so

taken without exception.

It is to be noted that the taking of an animal ferte naturm found at large, though
in fact having an animus revertendi, will not be theft if the taker had not the means
of knowing that it was reclaimed ; not because there is no trespass, but because an
essential ingredient of animus furandi is excluded by his ignorance that there was
an owner. In some cases, also, theft is excluded by reason that the taking is con-
stituted a lesser offence by Statute.

Mr. Justice Harlan.—I only referred to it because it was used there
in the argument to demonstrate the right to take them, and the right

of X)Ossession was gone when they left the enclosure. I only meant to

suggest that that sentence, taken in connection with the one you read,
would perhaps give the whole mind of the Author.

Sir liiCHARD Webster.—If that impression is conveyed by that pas-
sage in the argument, it is not what the persons who framed the argu-
ment meant. What the persons who framed the argument meant was
what is the question of what is sufficient possession, and that that can
be retained by animus revertendi, not only do we not dispute, but in the
snbseciuent passage that is pointed out. I do not think with great def-

erence a lawyer would have stated it differently, though doubtless he
would have been careful to point out, that possession is preserved by
what the law calls animus revertendi because you have to differentiate
the case of animals of which possession has been taken.
The President.—Do you understand the last phrase you read from

Pollock and Wright as meaning, that when there is no animusfurandi,
when one takes this reclaimed game out of premises where it is gener-
ally kept, he would legally get possession of it?

Sir KiCHARD Webster.—I think that is not the sentence to which
the learned Judge referred. The distinction would affect the question
of its being a crime, but would not touch the question of property.
The President.—You do not think the other alludes to the ques-

tion of property.
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Sir Richard Webster. —I think the question of property ende<l at

the words "8ach habit is called an animus revertendi."

Those are the two sentences to which Mr. Justice Harlan called my
attention. I only read further in case I should have omitted anything.
The President.—Still, it was interesting. -

Lord Hannen.—The Authors go on to point out that even if the
animal has been tamed and reclaimed, yet, if it is at large so that the
taker has no means of knowing it was private property, it negatives
the idea of his having the animus furandi.
The President.—Yes; but what as to the question of property?
Lord Hannen.—It does not touch the question of property in the

man who has reclaimed, but only deals with the guilt of the person
who took it.

The President.—You would consider the man who reclaimed
remains legal owner.

Sir Richard Webster.—As my Lord Hannen put, if the animal
was his on the ground of having been tamed and reclaimed, and it w^s
going to return to his dominion or place, it would still remain his.

The President.—So that the man that intercepted it would not be
punished for theft, but it would not alter the property.

Sir Richard Webster.—Y'es. Take the case of a tame stray horse;
I doubt very much if a man could be punished for theft if he simply
caught the horse, and did not knowwhose it was, and kept it. He would
have no defence to an action for not bringing it back; but he could not
be charged with theft, because he would say:—It was a stray horse,

and I took it because no one was there with it.

I will not overlook this question of animus revertendi, and I assure
Mr. Justice Harlan that 1 had not the slightest idea of suggesting that
property might not be continued by means of animus revertendi but it

was the second branch of that which I was about to address myself to.

Mr. Justice Harlan.—You must excuse me, I did so, because in

printed Argument of Great Britain it is introduced in the discussion of
the question of property.

Sir Richard Webster.—I think quite rightly, but you must look
at the argument as a whole.
Mr. Justice Harlan.—I understand and I only meant that that sen-

tence should be taken with the one quoted in the brief to get the fuU
mind of the author.

Sir Richard Webster.—Yes, I think the answer is to consider
whether the person who framed it was considering the whole subject
or part of it and I understand they were only dealing with possession
as distinguished from how that possession would be continued.

Sir, I cannot state this question of what is sufficient possession bet-

ter than in the language of Savigny which is cited in the United States
Argument page 108

:

Wild animals are only possessed so long as some special disposition (cnstodia)
exists which enables ns actually to get them into onr power. It is not every cns-

todia, therefore which is sufficient; whoever, for instance, keeps wild animals in a
park, or fish in a lake, has undoubtedly done something to secure them, but it does
not depend upon his mere will, but on a variety of accidents whether he can actually

catch them when he wishes, consequently, possession is not here retained; quite

otherwise with fish kept in a stew, or animals in a yard, because then tliey may be
caught at any moment. Thirdly, wild beasts tamed artificially are likened to dome«-
tlcated animals so long as they retain the habit of returning to the spot where their

possessor keeps them {donee animuvi, i. e. consuetudinem, revertendi habet).

Now I resume the thread which I dropped just before the adjourn-

ment. Pressed with the difficulty of contending successfully that the
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presence of the wild animals on land or in territorial waters was suffi-

cient, the advisers of the United States have endeavoured to supple-

ment their case by saying that the propertythat the United States or the

owners of lands have depends on animus revertendi. In that they are

guilty of two fallacies. One I have endeavoured to expose ; the other I

am about to expose. The two fallacies are, first, that the suggestion

that mere presence of the wihl animals upon the islands gives property

at all in the animal ; and, second, that that property whatever it was is

retained by what they are pleased to call animus revertendi.

I address myself as closely as I can to the second branch of the
argument. I must put my proposition somewhat boldly, but I am open
to refutation and answer if I make a mistake therein—I assert there is

no instance in the books where the doctrine of animus revertendi has
been applied, where possession had not been already previously taken.

I say the doctrine of animus revertendi only applies where possession
has been taken, so that, in fact, the person has had at some time or

other the power of taking and actually capturing and possessing the
animals. I care not which animal be chosen, I will take only one of
the four or five instances there are in the books to which attention
may be called; but I should like to take two, one of which certainly
appeared very, very often in the argument of my learned friend, Mr.
Carter, because I could not help thinking that like the bee that returns
to the flower from time to time to get honey from it, whenever my
learned friend, Mr. Carter, was a little exhausted, he returned to the
bees themselves as his stock instance; and I do not think I shall be
\sTong in saying those highly-favoured bees appeared half-a-dozen times
in my learned friend, Mr. Carter's argument, not too often for my pur-
pose, because they are a very effective illustration of what I mean; I
will take the case of the bees. There is never any property in the bees
whatever till they have been hived. Every authority agrees on that—
Roman, English, American, French. There is no property in the bees
whatever till they have been hived. What does hiving mean ? Hiving
means that in a house prepared for the reception of the bees, moveable
if it is considered desirable they should be moved—a skip either made
of straw or a structure of wood capable of being closed, so that the
bees can be carried away when in the hive, if you desire to take them
to another place in that hive; when they have been so hived and by;
their habits continue to return home to that hive, then so long and aa\

long only is there a property in the swarm or the herd, if my learned!
friend likes it, or the hive of bees. Take pigeons in a dovecot. Thtf
dovecot is provided and is repeatedly closed at night, but whether
closed at night or not, it could be if necessary. In both cases there is

food supplied where it is desirable that the animal should have food.
The Peesident.—You do not speak of a tame dove now.
Sir Richard Webster.—I speak of a dove or pigeon in respect of

which this animus revertendi is supposed to continue the possession-
pigeons in a dovecot or pigeon house. It depends on what you call
tame, because there is no case in the books of the wild pigeon that
nests in your trees or the rocks, which come back every day or every
night, having fed in the fields of the adjoining farmers, being your
property. On the contrarj% it is specifically put with respect to* the
pigeons that are housed in the dovecote.
Lord Hannen.—Homed.
Sir Richard Webster.—Yes, their home is in the dovecote or

pigeon-house. Whether they are tame birds in the sense of feeding
out of your hand is a question of degree.

i
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The President.—You mean pigeons not fed by the hand of man.
Sir Richard Webster.—Well there are and there are not—as a

matter of fact speaking of these pigeons if they cannot get food in very
hard times in the fields they would be fed in the dove-cot, and indeed
the way they are induced to come to the dove-cot in the first instance
is that food is scattered and they are attracted to it by the art of man.
But my point is, and I challenge my learned friend to contradict it,

that there is no case of the doctrine of animus revertendi being applied,

except where the animal has previous to its departure been in some
place in which possession has been or could be in fact taken. I have
all the authorities under my hand and you will remember them—the
geese that fed out of the man's hand and were driven away by the
Defendant's dog which had twice been brought back and said to be
so tame they fed out of the man's hand: the bees in their hive: the
pigeons, as 1 have already said, in their dove-cot or house: the deer
which have been made so tame that they will go into an enclosure or
stable where they could be kept if it was desired to keep them, and
have been so accustomed to it by the hand of man that they come back
intending, as Savigny puts it, and I cannot put it better than it is put
in page 108. "To return to the spot where their possessor keeps
them."
Now what is the case made to day? The case made to-day is that

migratory instinct is equivalent to animus revertendi, that is to say the
fact that the animal, the seal, in the spring of the year, comes to the
land—either the male from sexual instincts, or the female to be deliv-

ered of its young—that it is the habit of coming to and fro to the land
for a limited portion of the year and then returning to the sea—it is

said that that migratory instinct in equivalent to an animus revertendi.

Now I appeal, Mr. President, to you and to every member of this Tri-

bunal, as a lawyer, and I appeal to their impartial judgment that they
can not only find no authority, but not even a vestige of an authority
for the suggestion that migratory instincts are sufficient to give a prop-
erty in animals on the ground that that is an animus revertendi. Sir, if

that be the case there are literally speaking in England (I do not know
enough about the United States to speak of them) hundreds of kinds
birds that in their migration come back to the same identical spot—to

the same tree and year after year make their nests in the same place or
repair the old nests and occupy the same place, and those birds may go
away at other times of the year fiom equally natural instincts either

climate or from some other cause—because the food does not suit

them—and yet not only is there no trace of such a doctrine, but when-
ever the matter has come up it has been pointed out that migratory
instincts are not sufficient. Eveiy authority that my learned friend

has cited supports my contention. I remember one—though I could go
through all, but they were exhaustively examined by the Attorney Gen-
eral

—

Hammond v. Mockett where the crows, or rooks as they ought to

be called, built regularlj"^ in a man's trees, came regularly there and
were in the habit of frequenting those trees in his property. It was
held on the same principle we have been discussing, though there was
not only the strongest animus revertendi but an indisputable animus
revertendi, that there was no property in them.
Mr. Justice Harlan.—Was not that mainly on the ground that the

Court said it was an animal that was not useful but a nuisancet
Sir Kichard Webster.—No, certainly not. I say the whole of the

earlier part of the judgment proceeds entirely upon the question of

property. There being no property in the animal at all as being an
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animal /era; naturce, tbey do, in the other part of their judgment, refer

to the fact that rooks are not usually of an article of food. If you will

be food enough to look at the full report of that case, you will find

some five or six out of the eight pages of the Judgment proceed entirely

on the ground I have been mentioning to you, that there is no property

in a wild animal simply because it returns and lives in my trees or my
ground; and not being an article of food comes in entirely at the end

of the Judgment, and is not made the subject of the Judgment.
Senator Morgan.—It might not do to assume, accepting your dis-

tinction to be correct between migratory instincts and animus rever-

tendi, that the seals that occupy Behring Sea periodically are drawn to

those Islands by simply migratory instincts. For instance, a nursing-

mother, that goes out to find food in order to nourish herself to be able

to feed her young could not be said to return under a migratory instinct,

but an animua revertendi.

Sir Richard Webster.—I was not attempting to deal with any
specific difference which may be drawn between particular seals or

classes of seals.

Senator Morgan.—But the principle, unless it applies clearly aH:

through, does not apply at all.

Sir KicHARD Webster.—If you say so and give judgment, then I
must bow.
Senator Morgan.—No, I do not say so, and I do not give judgment; ;

I make a suggestion for you to argue. ^'

Sir Eichard Webster.—1 can scarcely conceive. Senator, if persons
were in a position to establish ownership in any particular animal, that

that would carry with it those animals to which none of those principles
i

applied.

Senator Morgan.—It might not.

Sir KicHARD Webster.—But your assumption was that, ifthe prin-

ciple applied, it applied all through.
Senator Morgan.—ifo; I make no assumption, I simply put a ques-

tion. If it is applied at all, should it not be applied throughout? And
I think that is a lair question for you to answer.

Sir KiCHARD Webster.—I agree; and I do not shrink from it; you
have to see what the principle is; and it is this, not that the animal is

property during a given month, or during a certain number of weeks,
but always property, and this property for which my learned friend con-
tended is property in the seals when they are thousands of miles away
at all times of the year. It has been put by Mr. Carter and Mr. Coudert
orally, and in writing by Mr. Phelps, that that property follows the ani-
mal wherever it is; and it might be impossible to justify a claim upon
the limited view or application of the principle which I am referring to.

But, if I might again respectfully put my point, I will then pass from
it, that there is no greater property in the pup than there is in the
mother, or in the two combined; and I say, with great respect, that,
until possession has been taken, the true doctrine of animus revertendi
does not apply. If you will remember, I was protesting against the
idea that migratory instincts, speaking of the herd as a whole, can be
turned into animtis revertendi, but my main proposition, which I enun-
ciated a few moments ago, is, that, until possession has been taken in
the sense that that animal has been in such circumstances that the man
has actually captured it, the doctrine of animus revertendi has no appli-
cation of any sort or kind.
The wild deer that is in the park, and that never has been tamed or

reclaimed at all equally has the animm revertendi to return to feed, per-

\
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haps to the same pastures as the tame one. The hind that drops the
calf has the same animus revertendi to return and feed the calf wherever
it may be ; but until possession has been taken, neither in one case nor
in the other is there any property.

But it may be said to me—You are not stating the law as to the
strongest case that can be put against you sufficiently fairly.

Before I come to that however, 1 would ask Mr. Justice Harlan's atten-

tion in justification of what I have said, that so far from the doctrine

of the rooks not being fit for food, being the ratione decitendi or the basis

of the judgment in Hannam v. Mockett, in a passage which unfortu-

nately is by a inadvertence not set out in the United States Case, injme-

diately following where they do stop, and within a few lines of it, this

passage occurs

:

And even with respect to animals fo-ce natures, though they be fit for food, such as
rabbits, a man has no right of property in them. In Bolston s Case, it was adjudged
that if a man makes coney burroughs in his own land which increase in so great
number that they destroy his neighbour's land ... he has no property in them.

Of course you know, Mr. President, that *' conies" are rabbits. It is

the word that is used in this case to describe rabbits.

Mr. Justice Harlan.—That means that he has no property in the
wild animals simply because they are wild.

Sir Richard Webster.—No, sir ; simply because they are coming
back ; they are supposed to have gone off ; I agree that they are rab-

bits supposed to have gone off the land of the man who made the coney
burroughs on to another man's laud.

Mr. Justice Harlan.—On what land are they killed?

Sir EiCHARD Webster.—They are killed on the land of the stranger.
There are two adjoining proprietors, A and B. A makes coney bur-

roughs, or in other word a house for the conies, feeds them, if you like,

puts down turnips in hard weather in order that the conies may not eat
his trees. The rabbits run out of their holes and run on to the land of

the adjoining owner B ; B shoots them. They are B's rabbits when he
has shot them, and A has no claim against him, in other words although,

he made the coney burroughs, A has no property in them. I think. Sir,

that as to the distinction which you have put to me, tending, to remove
the force of my argument based on Hannam v. Mockett, I have satisfied

you that it is impossible on a fair examination of this judgment to come
to the conclusion that the fact that the rooks were not ordinarily fit for

food had anything to do with the judgment at all.

Senator Morgan.—If C shoots the conies on the land of B, they belong
to B ratione soli?

Sir Richard Webster.—If C reduces into possession, by killing,

the wild animals on the land of B, the dead animal it belongs to B.
That is a fiction of the law.

—

Senator Morgan.—Ah

!

Sir Richard Webster.—Well, Senator, I am not unwilling to grap-

ple with the jjoint.

Senator Morgan.—I beg your pardon; I did not think it was a fic-

tion of the law, I thought it was a provision of the law, a decision.

Sir Richard Webster.—Really I used that expression, but I did

not mean ficti<m in that sense. I merely meant the dead animal being

a thing which, as was said in the House of Lords, is in somebody's
possession, it is given by our law, contrary to the civil law, contrary to

the Roman law

—

The President.—And to the French law also.
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Sir EiCHARD Webster.—Yes. The possession is given to the man
on whose land it falls and not to the trespasser.

Senator Morgan.—Suppose that C when he kills the coney is on the

public hijrhway and kills it there. Whose property is it then?

Sir liiGHARD Webster.—I believe it would be the property of the

killer.

Lord Hannen.—Other questions may arise in that case. K it is only

a right of way, the property may belong to another person.

Sir KicHARD Webster.—Yesj you have to consider what kind of a
road the highway is.

Senator Morgan.—The King's highway where everybody has a right

to go, and nobody has a right to trespass upon the property of his

neighbour?
Sir KicHARD Webster.—I, Mr. President, have been accustomed

now by long training, if I can, to go straight to the real point; and the
real point is that there is no property in any of these animals until they
are captured alive or dead, and therefore it makes no difl'erence to my
purpose in whom the property is after they are captured, after they are

dead. If I am well founded—and I am quite willing to stake my case
upon it—that there is no property in wild animals until possession has
been taken of them, and that the only effect of the animus revertendi is

to preserve the property acquired by the taking of possession as long
as the animal is coming back and intends to come back to the premises
of the person who has reclaimed or tamed it, the whole question of whose
property it is after it is dead is absolutely academic. It throws no light

whatever upon the matter. According to the French law, as you have
said, and as 1 have found out myself by research, the animal killed on
the property of another man belongs to the man who shot it. Accord-
ing to the English law and the doctrine that a man shall not take advan-
tage of his own wrong the animal belongs to the man on whose land it

lies when it is dead.
The President.—That is a special provision of the law.
Sir RiCHAHD Webster.—It is a special provision, and it does not

advance us on the road one single step.

The President.—It seems contrary to the principle?
Sir Richard Webster.—I do not really know whether it is contrary

to the principle or not. It seems to me entirely—I will not use that
word fiction again—a rule one way or the other. It makes no differ-

ence to the point we are considering, and it seems to afford no light or
assistance.

The President.—You are aware that under the French law a man
who has a wood in which are conies is responsible for the damage which
the conies do to a neighbour; but that does not alter, I believe, the
question of proi)erty.

Sir Richard Webster.—But also by the French law, Mr. President,
if the conies run out on the other man's land that other man may shoot
them.
The President.—Yes.
Sir Richard Webster.—And therefore, as a conclusive answer, as

far as property is concerned, the man out of whose wood they have
run has no proi)erty in those conies. And they might equally be said
to be the property of the man on whose property they have run.
Mr. President, may 1 point my argument in one sentence, showing

you the bearing of the two limbs of the argument. I assume I have
made my ground good, and to avoid repetition I assume that I have
satisfied you that there is no property in a wild animal going on to a

1

y,



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M, P. 513

man's land simply by virtue of its going there; that be bas only got
a ligbt of killing it and captariug it and treating it as his keeping
otbw persons off bis land.

Tliat animal runs away, swims away, or flies away from the man's
land. How can the fact tliat tlie animal intends by natural instincts
to return to that same piece of land give the man a greater property
than he has when tbe animal is on the land. If I have not made my
point clear though I hope I bave> let me repeat myself. The animal
comes on to my land. I assume for the puri)ose of my argument that
I have shown you that according to the law of all civilized nations I
have no property in that wild animal. The animal leaves the land,
meaning to come back the next year, if it bas any intention at all by
natural instinct to come back to the land. When it is off the laud
in the sea how can the animus revertendi in that sense, the instinct to
return, give me when the animal is off' my land, a greater property
than I bad when the animal was on it. Sir, I submit to this Tribunal
that tbe more this question of property is examined the more impos-
sible—I will not use any word which my friends may think not suffi-

ciently respectful to their position—-the more impossible their position
becomes. It may be said that I have not correctly stated the law as
to these cases where the animus revertendi continues property—not
gives it, please. It never does anything but continue property. The
animus revertendi only continues the property which has been created
by some previous act.

The President.—I do not believe the contrary was argued, Sir
Richard.

Sir Richard Webster.—I do not know that, Sir. I have no right
to assume it.

The President.-^I believe the question was about possession.

Sir Richard Webster.—Would you be good enough to look, Mr.
President, at page 109 of the United States Argument, where in a book
of the highest authority, cited by everybody with approval, cited by
my learned friends as supporting their proposition—I mean the second
book of Bracton—the language is

:

In the first place, through the first taking of those things whrch belong to no
person, and which now belong to the King by civil right, and are not common as
of olden time, such, for instance, sls wild beasts, birds, and fish, and all animals
which are born on the earth, or in the sea, or in the sky, or in the air; wherever
they may be captured aad wherever they shall have been captured, they begin to
be mine because they are coerced under my keeping, and by the same reason, if

they escape from my keeping, and recover their natural liberty they cease to be
mine, and again belong to the first taker.

Can anybody have the hardihood to suggest that the seals do not
recover their natural liberty ?

The President.—I thought you argued that they had never lost it.

Sir Richard Webster.—Certainly.

Senator Morgan.—The first question is, what is their natural lib-

erty! Is natural liberty feeding ia the sea or existing and being born
upon the land.

Sir Richard Webster.—Senator, with very great deference, it does
not touch my point the least in the world. I care not what view you
take, whether they are upon the lau<l and get all their food ujwn it and
do not go out into the sea at all. My position is, you do not get any
property, according to the law of all civilized nations, until possession

has been taken.
Senator Morgan.—That is, provided they are animals ferce naturtef

Sir Richard Webster.—Certainly; but we must not have the ques-

!

tion shifted every mcmcnt.
B s, pt xm 33
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Senator Morgan.—Xo; I do not shift it at all. I supposed you
meant subject to that qualification.

Sir Richard Webster.—I hope so. The seals have never lost their

liberty. The seals that are driven and killed possibly have not much
liberty left. The seals that are not driven and go away have never

lost their liberty at all. If a man has tried to drive them if he let

them go he does not restrain their liberty.

The President.—I believe that is agreed between both parties,,

what you have just stated.

Sir Richard Webster.—It may be, Mr. President. Of course it is .

not possible to argue every point at the same moment; and that is

why I reminded the learned Senator that the introduction of the sug-

gestion which he was good enough to make to me did not bear upon
the argument which I was proceeding upon. I was proceeding upon
the theory that originally the seal was an animal ferw naturce; that it,

never has lost its liberty; and that never having lost its liberty no pos-j.

session has been taken of it; that no possession or occupation having)

been taken, the doctrine of animus revertendi has no application at all.j

I was met with the case of the bees; and accordingly I desire to say

that the strongest case they can put, namely, that of those bees, fails

them altogether.

Now Bracton puts it on their originally having lost their liberty

:

But they recover their natural liberty then, when they have either escaped from
my sight in the free uir, and are no longer in my keeping, or when they are within
my sight under such circumstances that it is impossible for me to overtake thenb;

Occupation also comprises fishing, hunting, and capturing.

Kow then, here is the point the Senator put to me about wishing to

drive them

:

JiPursuit alone does not make a thing mine, for although I have wounded a wild be
so that it may be captured, nevertheless it is not mine unless I capture it. On the!

contrary it will belong to him who first takes it, for many things usually happen to

!

prevent the capturing it. Likewise, if a wild boar falls into a net which I have spread
for hunting, and I have carried it oflF, having with much exertion extracted it from;
the net, it will be mine, if it shall have come intomy power, unless custom or privi-

lege rules to the contrary.

There were certain privileges about wild boars that prevented people
from catching them at one time, and that was what Bracton was refer-

ring to.

The President.—Was that under the feudal law or in general?
Sir Richard Webster.—I think they were under the feudal laws.

Occupation also includes shutting up, as in the case of bees, which are wild by
nature.

I do not know whether the American Judge referred to meant to con-

tradict this or not.

For if they should have settled on my tree they would not be any the more mine,
until I have shut them up in a hive, than birds which have made a nest in my tree,
and therefore if another person shall shut them up, he will have the dominion over
them. A swarm, also, which has flown away out of my hive-

That is to say, which has already been reduced to possession in the
hive:

is 8o long understood to be mine as long as it is in my sight, and the overtaking of it

is not impossible, otherwise they belong to the first taker; but if a person shall
capture them, he does not make them his own if he shall know that they are another's,
but he commitfl a theft unless he has the intention to restore them. And these things
are true, unless sometimes from custom in some parts the practice is otherwise.
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Now, I should ask the Senator kindly to let me read this great author-
ity upon the question which he introduced a moment ago into my
argument, as to whether seals are domestic or not.

What has boen said above applies to animals -which have remained at all times
wild ; and if wild animals have been tamed

—

Is there any living being who suggests that these seals have been
tamed? Could any reasonable man suggest it for a moment.

if wild animals have been tamed, and they by habit go out and return, fly away

—

That means with a tamed habit,

such as deer, swans, scafowls, and doves, and such like, another rule has been
approved that they are so long considered as onrs as long as they have the disposi-
tion to return; for if thej' have no disposition to return they cease to be ours. But
they seem to cease to have the disposition to return when they have abandoned the
habit of returning; and the same is said of fowls and geese which have become wild
after being tamed.

Mr. President, there is not, I submit, the shadow of a doubt that this

habit of returning means the habit of returning after they have been
tamed, not the habit of returning while they are in a wild condition.

The President.—You made your case perhaps easier in saying that
the seals had been stated to be tame. They were not precisely argued
to be tame. They were argued to be the object of what Mr. Carter
called a husbandry.

Sir EiCHARD Webster.—With great deference, Mr. President, there
is no case in which what my friend Mr. Carter calls the creation of a
husbandry has been supposed to be equivalent either totaming or taking
possession of the animal. The sparing and not slaughtering the whole,
the abstaining from the right to kill on your laud never has been sug-

gested as giving property. I could give you instances without number.
Why, in the case of the rabbits, there is not as much husbandry in the
seals as there is in the rabbits. It seems to me. Sir, that the mere
statement of the case of rabbits is sufficient. The rabbit man, on the
hypothesis, may construct the burrows. Nothing of that kind is done
for the seal. No house is built for them. The man, if he chooses to do
it, can feed the rabbits, to induce them to return.

The President.—You compare the seal to the rabbit, upon which
there is no doubt. Suppose we compare them with the bee. The bee is

not a tame animal.
Sir EiCHARD Webster.—Let me compare it. Sir, with the case of the

.bee. In the case of the bee, the man builds the hive, builds the house
in which the stock is going to be hived. As a matter of fact, as you no
doubt know perfectly well, he does in hard weather actually feed the
bees, and he does make convenient places in which the bee can store its

honey; and modern invention has actually assisted him in the formation
of the comb iu which the honey will be placed.

Lord Hannen.—Those are the grounds upon which the French law
'is based in the case you refer to.

The President.—You know you just objected to calling the pigeons
tame. You would not call the bees tame, either. I think the word
'•tame" is not quite correct.

Sir Richard Webster.—I am afraid, Mr. President, I did not make
my meaning clear. I did not object to your calling the pigeons tame.

I merely suggested I was not dealing with the case of tame animals in

that sense, but of animals which had been by the act of man induced to

take up a lodging in his dovecote, to go out and return, and I desired the

distinction to be drawn so that you would not think I was referring to
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animals that would come and feed out of your band. The bee is hived,

and, as the French law has pointed out, hived by the act of man, and
induced to return to that place, as Savigny puts it, where the owner
keeps them, where the owner has the means of taking possession of

them. He can shut up the door of the hive and carry the whole hive

away with him. That is the degree of possession in the case of the bee; I

and it is quite remarkable when you remember that the mere settling of
'

a swarm of bees upon your tree gives you no property in them.
Senator Morgan.—Suppose the bees go into the tree and make their

'

hive there without your assistance, do not they become your i)roperty?

Sir EiCHARD Webster.—Simply and solely because you have got
;

the power of cutting down the tree and taking the honey, and nobody
else can do it.

Senator Morgan.—That is the whole matter. You have got the
dominion over it.

Sir EicHARD Webster.—If you say so, that is sufficient. I cau
;

say no more.
-g,;

Senator Morgan.—I suggest that; I do not assert it. fi

Marquis Visconti-Venosta.—So you say that the animal has not the ,

animus revertendi unless it returns to the place where man has previ-

ously kept it. That is your contention?
Sir Richard Webster.—That is my contention ; that according to

the law of all civilized countries, animus revertendi has no operation at i

all until the man, has had the animal in his keeping. It is not my own
j

language, Mr. President. I

Mr. Justice Harlan.—You mean in his actual manual keeping?
Sir Richard Webster.—Xo.
Mr. Justice Harlan.—I did not so understand you, but I thought 1

1

would ask the question, so that you might bring out the point.
;

Sir Richard Webster.—I do not think it could fairly be put upon
\

me that I meant that. I took the case of deer, that are induced to come i

into a stable, and which by food being placed there, and by men going
among them, can be fed and tamed in the sense which Mr. Carter relies

upon as was the case of the deer in the park of Lord Abergavenny. It

would not be right to say they were in the manual possession, in the
sense of being held, but they were in such a i^ossession that at any
moment the man can take possession of the whole of those which are
tame, and they have got the intention of returning to the place where
the man has had them in possession.
The President.—I beg your pardon; it perhaps is not quite regular,

but it might be well to ask Mr. Carter, or one of the other gentlemen
to tell us what their view of this matter is. It would make the ease
more easy for us.

Sir Richard Webster.—I am afraid it would be inviting their reply
now, Mr. President. That is all.

The President.—Of course if you would prefer to continue your
argument.

Sir Richard Webster.—T have said all I desire to say.
The President.—I thought there was no difterence between yon as

to animus revertendi.

Sir Richard Webster.—By all means, Mr. President, if you will

put the question, I shall be only too glad to submit to your wishes.
The President.—No; I think it will be answered later: and you

might perhaps go on with your argument.
Sir Richard Webster.—Mr. President, I will only say, if you will

forgive me for repeating it, that in every one of our books of authority,
Blackstone, Bracton, Savigny and all the books, the law has been stated
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in this way, without deviation. My position is that there is nothing to

the contrary. You are asked to invent this law for the benefit of the
United States. The learned Senator put to me just a moment ago the
question, supposing the wild bees light in your tree, you have got
the dominion over that tree and consequently the property in that
swarm.
Senator Morgan.—I mean if they build their nest inside the tree,

go inside and make a hive there, if it is a hollow tree, without your
assistance.

Sir Richard Webster.—" Though a swarm light upon my tree, I

have no property in them until I have hived them any more than I have
in the birds which make their nests there".

Senator Morgan.—That may be true. But suppose they hive them-
selves in that hollow tree without your assistance; then whose property
are they?

Sir Richard Webster.—They are simply nobody's property at all.

My submission is that the man into whose tree they have gone has
no property in them whatever, except in the sense that he has a greater
right and power of taking them than anybodj' else. There is no book,
and I think no case which, when examined, suggests the contrary for

a single moment. I cannot do more. Sir, than answer your question,
because 1 think that will be exhaustive of the matter.
Senator Morgan.—I had running in my mind an incident that hap-

pened to pass under my observation. 1 suppose you will pardon me
for stating it.

Sir Richard Webster.—Certainly.

Senator Morgan.—On the Tennessee River, a few miles below Chat-
tanooga a cave has existed for many years, and has been occupied by
bees, which have made many tons of honey there; and I think it has
never been doubted that the bees and honey, and everything there
belonged to the owner of the soil. He had no agency in them, and no
inducements for the bees to return to it. It has been going on there in

that way for a great many years.

Sir Richard Webster.—There is no casein the books in which any
such question has ever been raised and decided ; and most unquestion-
ably in the case in which it has been raised, it has been put upon the
right, ratione soli, of taking possession of the animals that have come
there by their natural instinct, and have not come there by any act of
man.
I apologise to you, Mr. President, and the other members of the Tri-

I

banal, for dealing with a matter which was so fully dealt with by my
learned friend, the Attorney-General; but I hope the Tribunal will not
think that in endeavouring to make this question of the supposed anal-

ogy between bees, seals and pigeons clear, I have unduly occupied the
time of the Court; because if there be a lingering doubt in the mind
of the Court, I prefer, at any rate, that our case shall be presented, and
that no member of the Tribunal shall say that we have endciavored to

shrink from any point or to avoid any point which any member of the
Tribunal thought it important to make.
The President.—I think- your observations were very useful, Sir

Richard.
l^ow I desire, Mr. President, to answer if I can of another of the prop-

ositions which we think, as I said, involves a fallacy. I am bound to

say that here I can rely a little bit on the difference between Mr. Phelps
ind Mr. Carter. I will not ask them before the Court to settle their

little diflereuces, but Mr. Phelps is of opinion, and I shall submit



518 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

riwhtly of opinion that the United States would be doing no wrong if

they killed every seal on these islands, and in law they have the right

to kill every seal if they can, and when they have killed all the seals

they will have the property in them—my learned friend, Mr. Carter, to

support his most ingenious argument says that no possessor of property

has an absolute title, but only the usufruct is given him. You will find

it in print at page 59.

The title is further limited. These things are not given him, hut only the usu-

fruct or increase.

Then my learned friend, Mr. Coudert, sides with Mr. Phelps. Mr.

Coudert thinks they might have killed every seal also without breaking
any law. I was much interested in this discussion, though not as a
lawyer; and I looked through all the authorities so courteously sent me
by Mr. Carter, and I find this doctrine of man only having the usufruct,

and only being allowed to enjoy the income and not touch the principal

—only allowed to take the increase and not diminish the stock, has no
place in law whatever. It only finds a place in the writings of political

economists who speak of the gain there would be to the community at

large by a man only using a portion of his wealth, that is to say not
spending every thing he has, but only living out of the fruit of his

:

property.
Lord Hannen.—But what practical bearing has that, whether they

would be entitled to do some thing which they never intended to do ?

Sir EiCHARD Webster.—Mr. President, I should, perhaps not as
crisply as my Lord, have made that comment, and I only ijoint out it is

used by my learned friend, Mr. Carter, as ekeing out the claim to prop-
erty by the United States. It is suggested by Mr. Carter that the
property is to be given to them, I suppose on legal principles, because
there has been that exemption. Well, perhaps I may be permitted to

say I have looked through every law-book I could get, both English
and American that we have, to see if there was any foundation for this

rule according to the law of any of these countries, and certainly there
is not, and it is extremely well dealt with by the French Code by
Article 544. It puts it in a way I cannot improve upon.

Property is the right of enjoying and disposing of things in the most absolute
manner, provided one does not make a use of them prohibited by laws or regulations.

So that unless, in other words, the law has said, you shall not kill an
animal at a certain time of the year, for some reason or other, there is

no principle of law that confines the property in any animal to simply
enjoying and using the annual produce of it.

Now where is this principle of property to stop if my learned friends
are correct in this contention ? I have taken some interest in natural
history for many years, and I would only remind you of the number of
instances which are analogous in which, according to the law of all

nations no property is given, and I do not propose a better one than
that of migratory birds. If it was a question of natural history dis-

cussion, I could give many instances of cases in which particular breeds
of birds breed in two or three places which are known. Every member
of the families of birds could be destroyed "by the owners of these par-
ticular places. Their eggs could be taken : their young could be taken,
and the race in a very few years exterminated ; and I say that it is idle

to endeavour to api)ly this principle to one particular class of animals
which have no feature which in law creates any distinction. These
Pribilof Islands happen to be a very remarkable instance. On them
there are myriads of birds that frequent year by year the islands, come
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back every year in regular succession, and breed there and produce
their young there; if the principle is worth anything it must be sug-
gested that property in them should be given, because the breasts of

those birds could be plucked for the adornment of ladies' hats, or the
stuffing of cushions or quilts or making of warm coats for people, out
of which a most useful industry has sprung.

The President.—Do they not regularly get the eggs of those birds.

Sir Richard Webster.—They do, but I put it higher than tlie

eggs—where the birds were most useful for the benefit of mankind.
That is to say that you actually want tlie animal or the bird itself—it

might be the plumage of the Eider duck; but it is not confined to that
by any means—there are numbers of other birds whose plumage is

of value and much more a blessing to mankind than the seal skins over
which my learned friend Mr. Carter shed tears; but I put it to you if

this suggested law is worth anything it must apply to persons whose
birds breed in his cliffs and on his land, and go out to feed at sea 10 or
15 or 20 miles away, and which have been slaughtered by United States
citizens and other persons without let or hindrance all over the world,
because there is no property. I entirely deny that there is any dis-

tinction between fish and birds : perhaps I may take an opportunity
next week of saying a word as to the fallacy which underlies my
learned friend Mr. Carter's argument in the matter of fish. But as I

have not time to do that to-day, I might tell you some of the instances
of fish which would give as great a claim to property. On many of
the rivers of the east coast of Scotland the fish of the river are as
distinct as they can be. There are two rivers that run into the Moray
Firth: the Ness and the Beauly. They are Salmon rivers and they
have perfectly distinct Salmon. No Ness salmon are ever seen in the
Beauly, and no Beauly Salmon are ever seen in the Ness. They go
out and feed in the Ocean and are caught promiscuously there and if

the owners of those rivers did not exercise the abstinence that my
learned friend talks about they could be killed to such an extent that in

a few years no fish would be left.

The President.—Are there not laws relating to that!
Sir Richard Webster.—None except a close time, and a provision

that the nets shall not be put in more than a certain number of hours
a week. There are local laws that in every week nets must be left oflf

for 48 hours, or 24 hours as the case may be, so that the fish can get up
and down again, but that is entirely by municipal legislation. So far

as actual property is concerned in these fish there is no distinction.

They can be identified when caught as to which river they have come
from, and they are, as a matter of fact, though I am anticipating, arti-

ficially hatched and bred largely to increase the stock in a great number
of places: a form of industry which is impossible according to our
present knowledge of seals, and yet in this case property in the fish has
not been recognized.
The President.—Are they ever fished in the open seat
Sir Richard Webster.—Yes.
The President.—There is no municipal law against that?
Sir Richard Webster.—No; there is no municipal law against

that, except on some of the foreshores there are certain privileges of

setting nets; but that is a ])rivilege given to certain persons under
Royal franchise, and has nothing to do with the open sea.

Senator Morgan.—In your studies of Natural History, Sir Richard,

Mch seem to be very broad and very exact, have you found an animal,

i
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feathered, furred, or scaled (tlie coating makes no difference) that, by

its instinctive characteristics, surrenders itself in regard to its power

of escape to the same extent as the fur-seal does on the land ?

Sir KiCHAED Webster.—That entirely depends on what you mean,

Senator Morgan, by "surrenders itself". When I come to that part of

the case, what I am going to suggest to you is, except people get round

and frighten it, it never surrenders itself at all. May I tell you an

exact case that seems in point? One of the most interesting birds on

the coast of Scotland is the Solan Goose, which is a very beautiful

bird that breeds, so far as I know, in two or three places only, and one

of those places is off the Orkneys, 100 miles out,—there are two Eocks,

called the "Staek" and the "Skerries", out in the Atlantic; and people

go to take a certain number of eggs, and the hen-birds, the wildest

known, will sit on their nests, so that you can hit them with a stick as

you pass by.

1 have known people who have done it, they will hiss at you, and
these wild birds, while sitting on their nests will allow you to knock
them on the head, if you like.

Senator Morgan.—Then, as to the male bird ?

Sir EiCHARD Webster.—Well, he would not be much use without
the hen.

Senator Morgan.—So that, if you kill the males and not the hens,

there will not be much progress in killing.

Sir EiCHARD Webster.—The male bird, would fly away, and, if

you attempted to drive the bull-seals away, you would, not have much
progress then.

Senator Morgan.—But they do not seem to escape at all.

Sir EiCHARD Webster.—I cannot tell what is in your mind as to

the habits of these seals— I shall have to trouble you some other day
with regard to that; but that I should not be thought to have my
answer ready, I submit what happens with regard to these seals is, that
they are frightened and from fear and fear alone are made and not
induced (in the ordinary sense of the word) to travel long distances out
of what I shall call their natural element are reduced into a condition
where they suffer immensely, and being in that condition from which
they cannot escape, they are then killed, and if that is surrendering
themselves—supposing that is what you mean by it— I have not a
word to say.

Senator Morgan.—I never heard that seals were so frightened as to
haul out of the sea on to the shore.

Sir EiCHARD Webster.—No, but you were good enough, as I under-
stand, to put it to me that they surrender themselves so that they could
be dealt with by man.

Senator Morgan.—I do not mean by a voluntary act, but by an
instinct from which they cannot escape.

Sir EiCHARD Webster.—Of course, you have more knowledge than
I have of this, but I do not suppose a three or four year old seal, when
he comes out for the first time, knows that he is going to be driven,
I venture to think that if ^ seal comes out upon the island, he has no
idea he is going to have boys to shout round and drive him up till he is

in the condition to which I will call attention some day or other, and
then to receive the final blow.
Senator Morgan.—And I have no idea that he would have any such

expectation, but if he had, I think he would come out any way.
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Sir llicnARD Webster.—I do not think the evidence supports your
inference, Sir; bat that is not a matter we are discussing. Yon must
not take me as saying anything to show that I accede to or acquiesce

in your view of the facts.

I entirely deny, you must understand, that that condition of things
is at all different from that which exists in the case of many other birds
and animals; and I say, submitting or surrendering in that sense is

common to many other animals besides the seal. It is as common an
incident in the life of the salmon as it is in the life of the seal. It is

obvious, at this time of the day I should not be justified in attempting
to answer you at greater length than I have in the few words I have
addressed to you in reply to your question.

[The Tribunal then adjourned till Tuesday next, June 6th, 1893, at
11.30 o'clock A. M.]
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The President.—Before you begin, Sir Eichard, Mr. Gram wishes

to say sometliing.

Mr. Gram.—The Appendix vol. I to the United States Case gives

the text of the law and regulations relating to the protection of whales
on the coast of Finnmarken. It was my intention later on to explain to

my colleagues these laws and regulations, by supplying some informa-

tion about the natural conditions of Norway and Sweden which have
necessitated the establishment of special rules concerning the territorial

waters, and to state at the same time my opinion as to whether those

rules and their subject matter maybe considered as having any bearing
upon the present case. As, however, in the later sittings reference has
repeatedly been made to the jS^orwegian legislation concerning this

matter, I think it might be of some use at the present juncture to give

a very brief account of the leading features of those rules.

The peculiarity of the Norwegian law quoted by the Counsel for the
United States, consists in its providing for a close season for the whal-
ing. As to its stipulations about inner and territorial waters, such
stipulations are simply applications to a special case of general princi-

ples laid down in the Norwegian legislation concerning the gulfs and
the waters washing the coasts. A glance at the map will be sufficient

to show the great number of gulfs or " fiords ", and their importance
for the inhabitants (jf Norway. Some of those "fiords" have a consid-
erable development, stretching themselves far into the country and
being at their mouth very wide. Nevertheless they have been from
time immemorial considered as inner-waters, and this principle has
always been maintained, even as against foreign subjects.
More than twenty years ago, a foreign government once complained

that a vessel of their nationality had been prevented from fishing in one
of the largest fiords of Norway, in the northern part of the country.
The fishing is carried on in that neighborhood during the first four
months of every year, and is of extraordinary importance to the coun-
try, some 30,000 people gathering there from South and North in order
to earn their living. A government inspector controls the fishing going
on in the waters of the fiord, which is sheltered by a range of islands
against the violence of the sea. The appearance in these waters of a
foreign vessel pretending to take its share of the fishing, was an unheard
of occurrence, and in the ensuing diplomatic correspondence the exclu-
sive right of Norwegian subjects to this industry was energetically
insisted upon as founded on immemorial practice.

Besides Sweden and Norway have never recognized the three-mile
limit as the confines of their territorial waters. They have neither con-
cluded nor acceded to any treatyconsecratingthat rule. By their munic-
ipal laws the limit has generally been fixed at one geographical mile,
or one-fifteenth part of a degree of latitude, or four marine miles; no
narrower limit having ever been adopted. In fact, in regard to this

Suestion of the fishing rights, so important to both of the united king-
cms, these limits have in many instances been found to be even too
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uarrow. As to tltis question and otliers therewith connected, I beg to
refer to the communications presented by the Norwepian «nd Swedish
members in the sittings of tlie Institut de Droit International in 1891
and 1802. I wish also concerning the subject which I have now very
briefly treated, to refer, to the proceedings of the Conference of Hague,
in 1892, (Marten's Nouveau Becueil General, Heme siirie, volume IX),
containing the reasons why Sweden and Norway have not adhered to
the Treaty of Hague.
The President.—I would beg the Counsel of both parties to keep in

remembrance the observations of Mr. Gram if they are inclined to quote
the example of the Norwegian Waters; but I wish to state once more
very distinctly that the question of the definition of what are territo-

rial waters is not before ns, and it Is not the intention of this Tribunal
to express any opinion as to the definition of territorial waters.

Sir EiCHARD Webster.—It is only necessary, Mr. President, in
acknowledging, so far as the Counsel of Great Britain are concerned, our
appreciation of the courtesy of Mr. Gram with regard to the Memoran-
dum he has been good enough to read to us which will no doubt appear
npon the Notes of the Proceedings, for us to say it is exactly in accord-
ance with the view which I understand the Attorney General to have
expressed, and which I expressed a few days ago, in regard to this mat-
ter; that, knowing perfectly well the question of territorial waters was
not before you, I merely stated, so far as my own reading and informa-
tion went, the doctrine of territorial waters in Norway and Sweden had
to be considered with reference to the special configuration of the coast.

And I did not know, one way or the other, whether or not Norway had
either adopted the three-mile limit or insisted upon a wider range. It is

clear, from the Memorandum that the learned Arbitrator has been good
enough to read to us, the view I expressed was in accordance with the
contention of Norway; and, further than that, I would point out, for

the reasons with which I was not acquainted,—the discussion at

Hague,—it is clear that this matter has been treated specially by Nor-
way and Sweden in connection with their claim. If we had been dis-

cussing the question of the claim of the United States to a territorial

jurisdiction, which is for the purpose of their case disclaimed, similar

considerations might have arisen; but they do not arise, as the whole
of my learned friend's argument is based on other considerations, to

which I shall have to call attention later on.

Before I conclude what I desire to say on the question of property
I wish to supplement a few observations on the subject to which I re-

ferred, as a little doubt was thrown upon the accuracy of my information
by Mr. Senator Morgan when I made my statement with regard to Japan.
First he intimated that Shimonoseki Straits had been opened a good
many years before; and second he thought I was not correctly informed
in my suggestion that the United States relied upon treaty. I have
obtained the most accurate information on the matter and in both those

matters I may say my information was strictly accurate. The Shimo-
noseki Straits; and all the waters of Japan, had prior to 1854 been
absolutely closed to foreigners for upwards of 250 years, the only per-

sons who had any settlement there were the Dutch who had a small

settlement. In 1854 a treaty of navigation and for the opening of cer-

tain ports was made by the United States,—and I only surmised this

the other day, because I had not had the opportunity of looking it up,

—

the first treaty was made by the United States in 1854 and it was not

till after that treaty that 14 other Powers including Great Britain and
France came in in the year 1857 and 1858, and the right to navigate
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the Shimonoseki Strait had been claimed by all the powers by virtue

of these treaties and by no other claim so far as I have been able to

ascertain.

The learned Senator was perfectly accurate in referring to its nar-

rowness but he rather stated it against himself, because it is less than

a mile wide in one plaoe, and the opening at the other end, clear of the

islands, is less than four miles, so that it would have been difficult

unless there had been some immemorial usage or some Treaty, for any
nation such as Great Britain or France to have claimed a right of navi-

gating in such waters. The Treaty was in fact concluded with the

Shogun, and when the authority of the Emperor was restored it was not
considered necessary to ratify again the Treaties. The only alteration

was that in the case of Great Britain an Order in Council was issued

substituting the name of the Emperor for the name of the Shogun;
and when the disturbance by Prince Choshiu arose all the Powers com-
bined, as I stated on the last occasion, and expressed their intention in

identic memoranda to aid the then Government of Japan in putting
down the interference of the rebellious prince Choshiu who was pur-

porting to interfere, and in fact interfering, with the rights of navi-

gating under those Treaties. I mention the matter now as I was, of

course, anxious to look up any point as to which there was a lingering

doubt in the mind of the Tribunal. I have ascertained those facts,

and I need not say that all the information in my possession is at the
disposal of anj- of the members of the Tribunal.

Senator Morgan.—Well Sir Eichard, I think it only right to say I

have that Treaty of 1854 before me, and the United States have the
right, under Article 2 to enter the ports of Simoda and Nagasaki and
the port of Hakodadi, which I think is not on the straits of Shimono-
seki. Those are the only ports they had the right to enter.

Sir EiCHARD Webster.—Is not that the Treaty with the favored
nation clause in it?

Senator Morgan.—^You spoke of a Treaty with the United States in
18.54, by which this strait was opened to the commerce of the world. I
do not find that.

Sir EiCHARD Webster.—I think I said supplemented by the other
Treaties under which the other Powers came in. It will be found that
prior to that Treaty of 1854 those Straits were closed, and they remained
open from 1854 till Prince Choshiu attempted to close them in 1864 as I
mentioned the other day.

Senator Morgan.—Imeant to state the attitude of the United States
Government towards that country—they claimed no Treaty right of
going through the Straits of Shimonoseki at all. They claimed it on
the ground that it was part of the high sea, because it was a strait
connecting two great seas—the Sea of Japan on the south, aud the
Yellow Sea, I think it was, or the Sea of Corea on the north.

Sir Richard Webster.—Well, Mr. President, I must not appear to
enter into a controversy with the learned Senator, but I looked at the
identic notes that were signed in the vear referred to, and I can only
say I believe it will be found that the United States claim was founded
on Treaty. It seems to me sufficient for my purpose to call attention
to that, and as I camiot say that my information as to the facts accords
with what the learned Senator says, I have performed my duty in call-

ing the attention of the Tribunal to what I understand to be those facts.
Kow, Mr. President, I had practically concluded what I desire to say

on the question of property at the sitting of the Tribunal on Friday
last, bat I presume I may be possibly expected to make one or two
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observations applicable, so to speak, to this particular tribe of animals,
the seals. I do not wish to add anything to the general description of
them given by my learned friend, the Attorney (ieneral. I confess I
was somewhat surprised in reading through the argument o^ Mr. Cou-
dert, and the passage I refer to will be found at page 594 of the revised
print before the Tribunal, when he stated that seals were only amphib-
ious as the result of education. It struck me as a somewhat strained
view. We know on the evidence that although young seals would be
drowned if they were allowed to remain in the water too long, that is

to say, that they cannot sustain themselves in the water during the
first years of their birth any more than birds can fly when they are
fli"st hatc^hed

Lord Hannen.—You used the word "years". I suppose you would
say "months".

Sir KiCHARD Webster.—I ought to have said "days" of their birth
any more than birds can fly; but we know that the instinct is there,
for there is abundant evidence that pup seals have swum when in the
water. I mention this to show that the argument of the United States
has gone to very remarkable lengths when it leads my learned friend
to suggest that the amphibious nature of the seals is only the result of
education.

I wish to say a word on that which both my learned friends, Mr.
Carter and Mr. Ooudert, regarded as of importance,—the question of
intermingling; and certainly, from a most careful view of this evidence,
I say he will be a very bold man who would suggest that these seals

did not intermingle, whether you take the evidence of the United States
alone or whether you take the body of evidence on both sides.

I will remind you in a few moments of one or two matters which bear
directly upon that. You will remember that my learned friend, the
Attorney General, read to the Tribunal extracts from the evidence of
the fur merchants, showing the existence in the Alaska catch of skins
which could not be distinguished from the Commander and Copper
Island skins, and in the Commander and Copper Island catch of skins
which could not be distinguished from the Alaskan. He further read
to the Tribunal evidence to show that in the same catches there are
also skins in the Alaska and Copper Islands respectively which prac-
tically show interbreeding. I desire to supplement that evidence with
one or two observations, directing the attention of the Tribunal to two
or three matters in the same connection. First, I should like to tell

the Tribunal that there are no less than 32 Furriers of independent
position, many of them giving evidence for the United States, to many
of whom my learned friend, Mr. Coudert, appealed as being witnesses
of impartiality and integrity,—there are 32 witnesses, who will be
found on pages 238 to 251 of the 2nd volume of the British Counter Case,
who speak to the finding of these skins, as I have said, indistinguish-

able among the Alaskan catch from the Copper and Commander Island
catch. Mr. Coudert felt that that would be important evidence, for,

on page 618 of the Revised Print, he said

:

But upon this you will observe that there is not one single witness who will tes-

tify that he ever found a skin which he would call a Coi)per skin, in a cousignmeat
of Alaskan skins.

I do not, of course, want to prove my learned friend to be in the

wrong, because it was a matter to which perhaps he had not had his

attention sufficiently directed to; but so far from there not being a single
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witness, there are that number of witnesses to which I have referred,

and many of them (some 15 or 20) state the actual jjercentage or extent

to which they think those skins occur.

Xow, Sir, there is another body of testimony to which I desire, for a

few moments, to direct the attention of the Tribunal—that is the evi-

dence of no less than 57 witnesses who having sailed across Behring
Sea, and having sailed across the Pacific Ocean south of the Aleutian
Islands, state they have seen on a variety of voyages, at a variety of

latitudes, and a variety of positions, practically continuously scattered

seals across the sea. Well, Sir, of course it maybe true that this kind
of evidence is to be wholly disregarded, but I would ask the Tribunal
first to consider for a moment what the probabilities of the matter are.

That large masses of seals do go to the Commander Islands, do go to

the Pribilof Islands, is of course plain. It is stated in the first instance

by the British Commissioners, and recognized by every one who has
investigated this matter; but when they are on the sea they must, to a
large extent, be influenced by what is the actual position of the shoals

of fish upon which they feed.

It is now plain from the evidence of the United States witnesses, as
well as ours, that the seals feed largely on herrings cod salmon and on
other fish—that it is not a fact that they feed solely upon squid or
solely upon thosie animals or fish which would be found on the surface.

Therefore that these shoals of fish do shift, is spoken to by many wit-

nesses, and as one would expect from one's general knowledge of natural
history; you have therefore the testimony to be found summarized in

pages 23 to 27 of the 2nd volume of the Appendix to the British
Counter Case. You will find the evidence of 57 witnesses who, sailing

across Behring Sea at all times of thesummer—after May—sailing across
the North Pacific Ocean, even in months which range over a longer
period, have found these seals in thin scattered numbers going one or

two at a time, or three or four at a time, practically the whole way over.
But Mr. President let us for a moment consider what the United States
evidenceshowsupon this matter, becausereally looked at fairly, and with«
out an attempt to contradict what may be said in support of this theory, I
shall submit to this Tribunal that it disproves altogether the theory
of nonintermingling. There is the testimony of a witness at page
215 of the 2nd volume of Appendix to the United States Case. His
name is Prokopief, and I will just tell you what he proves. Would it

be troubling the Tribunal too much to ask them just to open map n" 1
of the United States—I mean the map of Behring Sea and the North
Pacific. Just a little to the south-east of the end of the line of demar-
cation, you will see the Island of Attn. Just to the right of that, you
will see the Island of Semichi, and then, a little further about an inch
on the map which represents 150 miles to the right, you will see
Amchitka. Now this witness says he has seen seals constantly as
far as Amchitka and that he has seen them in batches between Attn
and Agattu; that he has seen them 30 miles east of the Semichi Isl-

ands; so that, if you took the evidence of this gentleman Prokopief,
and assume it to be (as I will assume it to be) perfectly honest, the
limit to which he reduces the zone where no scattered seals are to be
seen is 140 miles.

The zone or the space b.etween which he says he finds there are seals
is 140 miles. Now will the Tribunal consider for a moment what the
problem is—and briug to bear their general knowledge on the
evidence!

i
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It is admitted that seals have come from the Pribilof Islands down
to Amchitka. That will ht a distance, ron^hly, of between 500 or 600
iniles. The distance from tlie nearest of the Pribilof Islands to the
Aleutian Islands is 182 miles. It is put by some witnesses as 200 miles;
but I will take the smallest distance, 182. From the Pribiloffs to
Amchitka you will see, roughly, is a little more than double tliat dis-

tance; that would be between 400 and 500 miles however, the seals are
supposed to have come and probably have come. Of course, if the
seals have crossed over the 30 miles, so much then of intermingling is

proved at once; but the seals are supposed to have come from the
Commander Islands down, 30 miles east of Semichi. As far as I can
judge by my eye, that again would be about 250 miles, I should say

—

perhaps rather more, 300. 1 will show presently that sealsiave also

been found right up into Behring Sea near Behring Straits. We know
they have been found all along these Aleutian Islands from time to

time, and I will also remind you they have been found spread out
across these seas. Xow I want to ask you upon what reasoning—upon
what line of thought is it to be suggested that having gone the 500
miles—having gone the distance which would indicate that they are
roving about—they do not pass over the 140 miles? What magic is

there in that 140 miles, it being the strongest corroboration of the
fact which is sworn to by upwards of 30 independent witnesses, that
the skins are, in fact, found identical in the two consignments, and also

seem to partake to a great extent of one character and to a great
extent of the other. Upon this, let me simply mention a subject which
I do not wish to elaborate at length, for reasons which the Ti-ibnnal

will, I am sure, appreciate.

Mr. Phelps.—I beg my friend's pardon, for interrupting him, but I

think, if he will kindly read the evidence of this witness which he is

quoting he will perceive that he has not understood him quite correctly.

General Foster.—The first paragraph—that is all.

Sir EiCHARD Webster.—I will read the whole of it. He says

:

I am a banter of the sea otter and blue fox and have lived in this vicinity all my
life. I bunt about Attn, Semicbi Islands. Have never bunted nor killed a fur-seal.

Fnr seals do not regularly frequent tbese regions and I bave seen none but a few
scattering ones in twenty years. Tbirty years ago, when tbe Russians controlled
tbese islands, I used to see a few medium sized fur seals, on in the summer, generally
in June, travelling to tbe north, I think; for tbe Commander Islands.

Now, observe that: from the Amchitka Island down to the north-

west,—that is, going away over the very branch of the sea in question,

if his opinion is right,—from that Island down away to the north-west,

I think, to the Commander Islands.

Then he goes on to say

:

The farthest east I have ever observed them was about 30 miles east of the Semi-
chi Islands; do not think those going to tbe Commander Islands ever go farther east

than that. Those most seen- in former times were generally feeding and sleeping

about tbe kelp patches between Attu and Agattu, and the Semicbi Islands, where
the mackerel abounds.

We know the mackerel are about the most fleeting fish there are.

Then he says

:

They decreased in numbers constantly, and now are only seen on very rare

occasions.

Whether I misrepresented—^I am sure my friend does not mean to

say I misrepresented—whether I misappreciated that evidence, I will

leave the minds of the Tribunal to judge.
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General Foster.—He does not say that the Pribilof Island seals

came to that island.

Sir EiCHARD Webster.—I beg my Mend's pardon. I see General

Foster's point. It is better for me—but I do not want to argue this

case on that theory—if those were only Commander Island seals, be-

cause he is speaking of the island of Amchitka. I can prove beyond
all question, on the evidence, that the Pribilof Islands seals go and are

found—in fact that is the United States Case—all along the north of

the Aleutian Islands in Behring Sea. I say that to come to the conclu-

sion that seals do not pass across 140 miles of sea, when they have trav-

ersed hundreds of miles, as much at least as 500 or COO miles, and do
traverse thousands of miles, is a conclusion which, except upon over-

whelming testimony, the Court, I submit, will not adopt; reminding the

Court that the seals from both Islands are the same species. There is no
distinction between the animals. Any distinction in the furs is due to

the climatic conditions, and possibly the curing conditions of the Pribi-

lof Islands and the Commander Islands respectively; and Mr. Senator
Morgan, when Mr. Coudert was arguing, stated at page 638, that the

feeding grounds shifted—could not be located^and that, therefore, it

was not possible to define the exact i)lace where the seals might be one
year, as with another.

Senator Morgan.—I only asked the question.

Sir Richard Webster.—I am much obliged, Sir, I understand.
But Mr. President, will you look at the evidence of Captain Hooper?
It will be found at page 216 of the American Counter Case. Captain
Hooper found the seals in large numbers 300 miles west of the islands.

It is no question of females—it is the question of finding seals in large
numbers 300 miles to the west. He says:

Darins the nm of 400 miles from Lat. 58° 22' N., Long. 177° 42' W., to Lat. 55° 38'

N., Long. 174° 23' W., no seals were observed, although a careful look out for them
Avas kept at all times.
Numerous seals having been found in these latitudes at a distance of300 miles I infer

that the western limit of theraniie of the Pribilof herd of seals is between two and
three hundred miles from the islands and that the herds from the Pribilof and Com-
mander groups of islands do not mingle.

I ask why when numerous seals are found at a distance of 300 miles,
it shall from that be inferred that the western limit is between 200 and
300 miles ? It is a difficult thing quite to appreciate. I am not unduly or
unfairly criticising Captain Hooper's evidence but I point to numbers
of seals having been found at a distance of 300 miles from the Pribiloff
Islands—I am content to show that those animals, speaking of them as
scattered animals—not as thick, dense flocks of tlitem round the Pribiloff
Islands—do travel a considerable distance, and again I say: What
argument is there which is conclusive: or which you can say is found
in any way sufficiently powerful, to induce you to come to the belief
that they do not travel that intermediate 140 miles which is suggested
to be the zone of separation between the two herds? I am not now,
Mr. President, criticising this matter at length. 1 shall have to deal
with it at length when I touch the question of regulations, and I shall
then venture to urge before this Tribunal that the o])inion of the British
Commissioners is coinpletely justified by the evidence subsequently
taken. There is a very convenient summary of the evidence upon this

matter at pages 23 and 24 of the Supplementary Eeport of the British
commissioners. I am only using this as a part of my argument in order
to show what is the existing state of the evidence with regard to the
distances to which the seals ai)proach one another. I will begin to

read from the bottom of page 23.
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In our previous report, as the existence of a certain amount of intermingling had
never been questioned, it was uot considered necessary to note in detail the evidence
and the observations upon which the general statements made were based, but in
conjunction with the information since obtained this becomes more important.

Now this is referriug to the informatioQ they had when they made
their Report stating there was intermingling. It goes on:

This information consisted, in the first place, of statements by pelagic sealers to
the eftect that, when crossing Behring Sea from the eastern to the western side, fur
seals were frequently seen by them in all longitudes; secondly, of our own observa-
tions and of enquiries locally made along the Aleutian Chain.

My friends do not, of course, dispute the accuracy of facts actually
spoken to by Dr. Dawson and Sir George Baden Powell.
Mr. Phelps.—We very much dispute the accuracy of facts which are

brought into this Supplementary Keport that we had never heard of
before, and we did not understand the decision of the Tribunal to make
them evidence. We should contend they are not.

Mr. Justice Harlan.—Sir Kichard only adopts them as part of his
argument, he said.

Sir liiCHAED Webster.—I am distinctly in accordance with the
decision of the Tribunal.
Mr. Phelps.—I understood my fiiend to say he was referring to the

subsequent information obtained by these gentlemen.
Sir Richard Webster.—My friend, Mr. Phelps, misunderstood

me. I was referring to what the gentlemen themselves observed in the
year 1891, which they had not previously stated in their report, because
they did not understand the matter to be questioned. What has been
ascertained since is in evidence in the Counter Case. It goes on

:

While running to the westward, north of, but near to, the line of the Aleutian
Islands, though the circumstances were often unfavourable for sighting seals, and
long distances were passed by night, seals were actually seen by us approximately
in the followiug positions:
August 25th.—North of Amukhta Islands, longitude 170° West.
August 25th.—North of Amlia Island, longitude 173° West.

That is going towards the West, of course: they are west longitude
from Greenwich. Then it goes on

:

August 28th—Near Attu Island, longitude 173° East (one seal).

August 30th—Midway between Attu and Commander Islands, longitude 171° East.
Further to the north, in the vicinity of the 60th parallel of latitude, occasional

seals were met with at sea by Her Majesty's ship "Nyniphe", and by ourselves in the
month of September as far to the westward as 174° 30' West.
We also ascertained from Mr. Grebnitsky, Superintendent of the Commander

Islands, that fur seals had been seen in 1880, 1886, and 1887, by Russian cruisers
when shaping a course from these islands to Indian Point, as far north as the 60th
parallel, and at about the intei section of this parallel with the 180th meridian. The
position thus defined is within about 180 miles of that in which we ourselves saw
the first seals at sea in approaching the Pribiloif Islands from the northward.
Information gathered on this subject in the Aleutian Islands, in 1891, may be thus

summarized.

Mr. Phelps.—Pardon me, I think myself this question should be
determined now. It is a question that we debated at so great a length
before the principal hearing commenced—wheth^ these British Coni-
missioners could come in, pending the argument, and, by a new Report,
not provided for by the Treaty, and which we have had no opportunity
of seeing, much less to answer, add to those facts which are to be
considered as evidence before this Tribunal.
We did not understand the decision of this Tribunal—we may have

misunderstood it—to be that facts of this character became evidence
in the case. We understood the decision to be that the argument ojf

B S, PT XIII 34
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the British Commissioners in support of their previous conclusions

might be adopted by my learned friends as part of their argument, and,

to that we liad no objection whatever, but here my friend is reading

new and additional statements of fact, which are either evidence or

else they are utterly totally immaterial. We object to those being
considered as a part of the evidence in this case.

Sir EiCHAKD Webster.—I only desire to say that I propose to read
(in strict accordance with the decision of the Tribunal) this summary
of the evidence referred to as obtained by them in 1891, and all the

evidence in 1892 (which is in the Counter Case) as a part of my argu-

ment. I understood that to be distinctly in accordance with the
decision of the Tribunal, but I only wish to say—I am not going to

argue the matter at greater length—that if the Tribunal give me the
slightest indication

—

Mr. Phelps.—Might I ask my friend where this statement of Greb-
nitsky of what he gathered from the Kussian cruisers is to be found
except there?

Sir KiCHARD Webster.—I think my learned friend, Mr. Phelps,
while Mr. Williams was speaking to him, was not paying attention to

me. I stated that that was evidence obtained by the British Commis-
sioners in the year 1891, upon which they made their statement. I did
not say that that was in the apijeudix.

Mr. Phelps.—My question was whether the evidence upon which
they base this statement is to be found in this case anywhere, or

whether it is supplied in support of a statement which we claim to

have disputed.
Sir Eichard Webster.—It is found in the statement made by the

Commissioners themselves.
Lord Hannen.—Where is it to be found?
Sir Richard Webster.—As far as I know it is a statement made by

the Commissioners.
Lord Hannen.—Where is that statement to be found!
Sir Richard Webster.—At page 24.

Lord Hannen.—Of the Supplemental Report?
Sir Richard Webster.—Yes.
Mr. Carter.—And no where else.

Lord Hannen.—Mr. Phelps was trying to ascertain where it appeared
upon the record. You say in the Supplemental Report.

Sir Richard Webster.—It did not appear before and the report
says so.

Lord Hannen.—It is the only evidence of the statement.
Sir Richard Webster.—The statement appeared that there was

intermingling—I will refer to that in a moment.
In the original report the British Commissioners stated that in their

opinion the two herds intermingled; they had not stated the evidence
and they proceeded to say this:

In our previous report as the existence of a certain amonnt of intermingling had
never been questioned, it was not considered necessarj' to note in detail the evidence
and the ol)Herv:ition8 upon which the general statements made were based.

Lord Hannen.—Well, you might adopt that into your argument

—

that that was the reason why they did it. Now what is the next
statement?

Sir Richard Webster.—The next statement is this—that they now
state what was the information that they had obtained in 1891 upon
which they drew tlioir conchision, they having had no reason to state it

before, because rightly or wrongly they did not think this matter would
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be disputed, and that is, as I understand, (of course I am entirely in

the hands of the Tribunal with regard to this matter), a statement by
the Commissioners in exactly the same manner as that which was
stated in their original report, not of course controlled by rules of evi-

dence any more than the statement of the United States Commissioners,
but a statement of evidence they had before them from which they
drew their conclusions. The rest of the matter refers to that which is

in evidence. What I was reading when Mr. Phelps interposed was
the statement by the Commissioners of what they learned from Mr.
Grebnitsky.
Mr. Carter.—The position of the learned counsel seems to be this:

that if there is any matter of fact in the possession of the British Com-
missioners at the time they drew their original lieiwrt, which matters
of fact are not contained in it and which are in the nature of evidence,
that they may now introduce that evidence of these matters of fact, and
for the reason that they were not then thought to be material. The
point is, that it is introducing new evidence, and the suggestion that it

was omitted by them at the time, because they did not think it to be
material, does not detract from the fact that it is still new evidence, and
that was excluded by this Tribunal, as we understood, when we debated
upon the question of the introduction of this report.

Sir John Thompson.—It was not excluded.
Mr. Carter.—It was excluded as evidence, and was allowed to be

adopted by way of argument.
Sir John Thompson.—We reserved our decision as to whether it

should be received as evidence.

Mr. Carter.—At all events it was not admitted.
Sir John Thompson.—It was not received.

Mr. Carter.—If the question still remains open, we make objection
now.
Lord Hannen.—Were you going to add anything, Sir Eichard?
Sir Eichard Webster.—I was going to say this. As, of course,

this matter is of more importance upon the question of Eegulations
than it is upon this matter—but for the introduction of it by Mr.
Coudert I do not know that I should have referred to it—I was going
to read the decision of the Tribunal. I am reading now from page 192
of the revised report.

It is ordered that the document entitled a supplementary Report of the British
Behring Sea Commissioners, dated Januarj' 31st 18!(3 and signed by George Baden-
Powell and George M. Dawson and delivered to the individual Arbitrators by the
Agent of Her Britannic Majesty on the 25th day of March 1893, and which contains
a criticism of, or argument upon, the evidence in the documents and papers previously
delivered to the Arbitrators, be not now received, with liberty, however, to Counsel
to adopt such document, dated January 31st 1893, as part of their oral argument; if

they deem proper.
The question as to the admissibility of the documents or any of them, constituting

the appendices attached to the said document of January 31st 1893, is reserved for

fiirther consideration.

I have not referred at present—I am not going to refer to—any
appendices, but solely to the statement made by the Commissioners,
gentlemen of repute—as to the grounds upon which they made the

statement which I referred to in their original report. I do not like to

involve myself in matters of discussion and I submit I am within my
right. Of course I have other important matters to bring before the

Tribunal, and unless the Tribunal wished to adjourn formally to con-

sider it, I would rather postpone this matter for the present.



532 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

The President.—We must reconsider the matter at any rate since

you intend to use those statements in your arguments on Kegulations.

Sir KiCHAED Webster.—Certainly.

Mr. Justice Harlan.—You postjwne it until that time, do you!
Sir Richard Webster.—Upon the least intimation from" the Tri-

bunal, I should do so.

Lord Hannen.—I am very anxious, Mr. Phelps, so far as I can,

always to meet your views. Would it be objectionable if Sir Eichard
referred to it, you having noted the fact that the evidence was not con-

tained in anything which preceded the supplementary Report? We
bearing that in mind, would it inconvenience you that Sir Eichard
Webster should use it, with the comment made by you upon it?

Mr. Phelps.—It is not a question of convenience if the Tribunal
please, at all—it is a question of right. The objection that we make is:

That neither under this Treaty, nor under the procedure of any Tri-

bunal that ever sat under the forms of law, is it allowable for a party
after the case is made up, the wr\^ten argument complete, the oral

argument begun, to come in with a statement of new facts and new
evidence that is to be regarded by the Tribunal in determining the
issues of fact.

Lord Uannen.—I had that fully in my mind. You have answered
by saying you stand on your strict rights, and do not treat it as a
matter of convenience.
Mr. Phelps.—As a matter of course if it is not to be regarded, it

need not be read. If it is to be regarded, we are defenceless as far as
that is concerned.
The President.—You object to the facts being stated, because you^

have not had time or the capacity to control them.
Mr. Phelps.—Certainly.

Sir Eichard Webster.—Mr. Phelps' observation shows that he
really has not apprehended my position in the least. In paragraphs
452 and 456 of the original report the British Commissioners state the
fact that in their opinion, (rightly or wrongly) they come to the conclu-
sion that there was intermingling.
Mr. Justice Harlan.—That there was?
Sir Eichard Webster.—Yes—intermingling. They did not state

the information they had obtained with regard to the matter. They
did state an amount of other information they had obtained, and the
United States Commissioners in their report equally state that. In
this supplementary Keport all they do is to give to the Tribunal the
information tliey then had upon Avhich they formed the conclusion
which the Tribunal can criticise.

Lord Hannen.—That raises the question of what Mr. Phelps insists
upon, whether or not it is not fresh evidence.

Sir Eichard Webster.—Of course I do not want to argue this
again now—this was the whole matter we discussed on the previous
occasion. It is not a question of evidence—it is a question of informa-
tion before the Tribunal with regard to this question, depending partly
upon the conclusions people drew from certain facts.

Sir John Thompson.—The British contention at that time only was
that this was admissible and capable of being used quoad Eegulations,
and you have not come to that stage of your argument yet.

Sir Eichard Webster.—Eeally, one only regrets possibly that one
is involved in a contention which maybe thought to introduce questions
of difficulty to a greater extent than it does. I am willing from the point
of view of in-operty argument not to refer to this any more; but I must,
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in adopting that line, be understood distinctly as reserving my position.

I do not pass from it in consequence of what my learned friend, Mr.
Phelps, has said in regard to this matter, because he has, with defer-

ence, endeavoured to put us in a position that we have never assumed,
and which we ought uot to be supposed to have taken.

So far as I am concerned, if the Tribunal prefer that the matter should
be discussed at a later stage, it does not bear directly on the point I am
now arguing. There is abundant evidence without this, before the Tri-

bunal, to enable them to come to the conclusion to which I invite them.
The President.—Then, Sir Eichard, you are willing to pass over

these facts till you come to Kegulations?
Sir Eichard Webster.—Certainly, Sir.

The President.—Very well.

Sir Eichard Webster.—Then there is one argument to which, for

obvious reasons, the Tribunal will not expect me to refer at any length;
and that is, the question of the fertilisation of the female at sea. All I
desire to say is that I hope they will be good enough to take a note of
pages 33 and 34 of the British Counter Case, Appendix 2, where will be
found evidence of between 20 and 30 witnesses. The fact, for what it

is worth, is abundantly proved. There is this further matter to which
I ask the particular attention of the Tribunal, that, upon the evidence
on both sides, the United States and ours, there is no evidence of virgin
cows ever having been seen on the Island at all, and it has a remarkable
bearing on this branch of the case. But, of course, for obvious reasons,

I do not desire to elaborate that matter further now ; I may have to call

attention to it later on.

Sir, Mr. Coudert told you that the branding of these pups was a matter
of perfect ease, could be done without the slightest difficulty, and that
that fact was strong evidence of the property rights of the United States.

Mr. President, I do not doubt that this Tribunal have read many pas-
sages in these affidavits, so that they have a very intimate knowledge of
the evidence; and I am willing to put this in the broadest possible way.
It has never been done, except in the instance of the hundred seals that
had their ears cut in order to see whether they would come back to

the same rookeries, with the result, as the Attorney General reminded,
you, that none came to the same rookery : some were found in different

parts of the Island, and some were found on the other Island of St.

George. When you remember the evidence as to the timidity of these
animals, that, if the rookeries are disturbed, the seals go with such
haste (this is on the evidence of both sides) to the sea, that they trample
over the young pups and kill them,—when you know that the evidence
is that, upon any person alarming them, they immediately take to the
water and no longer remain upon the land; when you further find that
upon the evidence of Mr. Stanley Brown for the United States and the
evidence of Mr. Macoun and other witnesses, to whom later on I shall

have to call attention, the pups in 3 or 4 weeks from their birth spread
themselves over miles of these Islands, I think the suggestion made to

you that a ground for awarding property is that these seals might be
branded is somewhat extravagant. I use, and desire to use, no stronger

expression than that.

Now, I would point out that if they were marked or branded, it would
make no difference on the question of property. If I mark my pheasants,

those actually hatched by me, and reared by me, and fed by me, and
tliey fly out to other people's land, they have a perfect right to shoot

them. Suppose I should mark every young rabbit that could be caught
in the same way. If a rabbit went out on my neighbour's property, he
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would have a right to shoot it. The only case, as I endeavoured to point

out to the Tribunal on the last occasion, in which property is given in

such animals, is when possession is taken; and possession is not taken

by marking a wild animal and letting it go.

Sir, some of my learned friends seem to think, from this point of

view, there was some analogy between the seals and the cattle on the

plains of America. That was fully dealt with by the Attorney General

;

but perhaps I may be allowed to remind you that the whole principle

upon which the legislation (for it is legislation) has proceeded in the

United States, has been that the animals could be rounded up at any
time and were, in fact, rounded up from year to year; and, as the

Attorney General reminded you, particular provisions as to marks were
directed by Statute. I cannot better illustrate my meaning than by
referring to an argument made by Senator Morgan when I was arguing
this question of property the other day. He said you may not like to

call it property; as long as the seal is on the Islands, the United States

or the lessees have absolute dominion over them. I should not agree
that perhaps "dominion" was the strictly accurate word to express the
right or privilege of capturing. But I will accept it for the purpose of

the argument. Did anyone ever hear of dominion extending beyond
a kingdom; or of dominion extending beyond territory; and if it were a
correct analogy to describe whatever power and rights the United States

have over the seals while on the Islands or in territorial waters as being
dominion, one wants no better illustration for showing that that domin-
ion stops when the animal leaves the Island or the territorial waters
and goes out on to the high seas ? Therefore, I ask the Tribunal to come
to the conclusion that from the point of view of any act which is sup-

posed to be an equivalent of taking possession, no possession has ever
been taken; and if in the case put to me the other day, that there is an
attempt to take possession by driving tlie seals, with regard to all the
seals that are not captured and killed the attempt fails or is abandoned;
but nothing equivalent, either in law or in fact, to the taking of posses-
sion in any way occurs.
In this connection, I was asked, or my learned friend the Attorney

General was asked, also I think by Senator Morgan with regard to the
question of whether there was not some ground for the theory that all

game belonged to the State—belonged in England to theKing: and I pre-

sume the Senatorwould endeavour to draw the analogy that it belonged
in the United States to the State. Sir, I am not surprised at that ques-
tion being put ; and, although it is of purely academic interest, perhaps I

may be allowed in one or two sentences to give my answer in regard to
that inattcr. Under the old Forest Laws, the King had the exclusive
privilege of killing game in royal fdrests. If the game wandered from
the forests, anyone had a right to kill them ; and, although there were
writers, and among them Sir William Blackstone, who expressed the
view that the origin of the Game Laws originally was the property in
wild animals being vested in the King, the theory was exposed in a
very learned note by a lawyer of the name of Christian,—Christian's
edition of Blackstone,—and by perhaps the greatest authority on this
question, Mr. Chitty who wi'ote on the ''Prerogatives of the Crown" in

the work to which my learned friend the Attorney General called atten-
tion; and it is the fact, that there is no case and no decision which in

any way limited,—no instance either criminal or civil in which a party
has been sued or prosecuted on behalf of the King for taking game unless
he took it within some privileged place. On the contrary, it is laid down
that no individual can be indicted at Common Law for stealing animals
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fercd naturcB unless reclaimed; and the books of authority,—I have
investigated this matter, I may say, with as much care as I could bestow
upon it,—repeat more than once that there are various authorities show-
ing that, if a man drive a stag out of the forest, then he would be liable

for having, interfered with the King's forest; but if the stag comes out
of the forest upon his own land or territory, he has a right to kill it.

Again, stating it as I have said more than once, referring to the
authority of a case in the 11th Coke's Keport, the Case of Monopolies,
at page 87, everyone on his own land may use them, that is hunting
and hawking, at his pleasure, without any restraint to be made unless

by Parliament, as appears by certain Statutes that are there cited. I,

therefore in deference to a view expressed by a member of the Tribunal,
have to state respectfully before this Tribunal, and in that I shall be
corrected by those skilled in English Law whom I address, that for

years it has been the recognized law of Great Britain, certainly for a
century or more, that the King has no greater property in game other
than the royal birds, such as swans, and the royal fish, such as sturgeon,
than a subject has in respect of game upon his own land.

Now, Mr. President, I wish to say a word about the theory that, apart
from property, the United States have equally a right of interfering to

protect their industry. Sir, when my learned friend, the Attorney
General was addressing you upon this matter, you pointed out to him
that the argument of my learned friend, Mr. Phelps, and the passage
from the Argument which he read, was only an argument based upon
the assumption that there was no property in the seals. It is to that
part of the Case that the observations which I shall now address to the
Court are directed. It is extremely important that I should enforce
upon the Tribunal this view, namely, that my learned friend, Mr. Car-
ter in his oral argument, Mr. Phelps, in his argument to which he has
already told you he adheres, and to which he courteously called our
attention, and said that we must deal with it by anticipation, both
those learned gentlemen assert that their right to protect—to take the
steps which they did take in connexion with the British vessels, is inde-

pendent of any possession, property, or ownership of the seals them-
selves. At page 136 of the written argument ofmy learned friend, Mr.
Phelps, you will find this passage which I have no doubt is in your
memory, but I will read it again.

The case of the United States has thus far proceeded upon the ground of a national
property in the seal herd itself. Let it now be assumed, for the purposes of the argu-
ment, that no such right of property is to be admitted, and that the seals are to be
regarded, outside of territorial waters, aa ferw naturcB in the full sense of that term.
Let them be likened, if that be possible, to the fish whose birthplace and home are
in the open sea, and which only approach the shores for the purpose of food at cer-

tain seasons, in such numbers as to render the fishing there productive.
The question then remains, whether upon that hypothesis, the industry established

and maintained by the United States Government on the Pribilof Islands, in the tak-
ing of the seals and the commerce that is based upon it, are open to be destroyed at

the pleasure of citizens of Canada, by a method of pursuit outside the ordinary line

of territorial jurisdiction, which must result in the extermination of the animals.

And at page 484 of Mr. Carter's speech, he in opening his argument
on this part of the Case, said

:

I come now then to the other branch of the question of property namely, the prop-

erty which the United States asserted in the industry carried on by them on the

Pribilof Islands, irrespective of the question whether they have property in the

seals or not.

Therefore, for the purpose of that to which I desire to direct the

attention of the Tribunal, I am entitled to assume—nay, I must make
the assumption made by my learned friends that no property exists, and
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that they have no claim either to the seals or to the herd apart from
the industry. May I state, first my submission of the law in regard to

tliis matter, and then deal in detail to whatever extent 1 think neces-

sary, without trespassing unduly upon the time of the Tribunal, with
the arguments of my learned friend, Mr. Phelps, which appear in the

written book. Apart, Sir, from a malicious act with the intent of injur-

ing the person who is carrying on an industry, and done by a person
who is not doing the act complained of himself for the purpose of his

own trade, there is, so far as I know, by the law of no civilized country,

no right of interference by the person whose trade is injured. I am
putting it as I am sure my learned friends will admit, in the broadest way.
I am not endeavouring to obtain any advantage from the fact that what
the United States do is entirely done on the Islands and is in territorial

waters. I say that whatever industry is carried on, if it be conceded,

as for the purpose of this argument it must be conceded, that the ani-

mal itself is not the property of the United States; except in the case

of what may be called wanton and malicious acts with the intent of

injuring the person carrying on the trade, pursuit, or industry, no civil-

ized country recognizes that any wrong is being done by the person
who, in the course of carrying on his own business, interferes with or

competes with, or, reduces, the profit earned by the person who makes
the complaint.

Sir, it can be tested in a moment, and tested, I submit, almost
exhaustively by one test. Can the right of the pelagic sealer depend
upon the question of whether or not the industry is being carried on
on the Islands? Is it not absolutely fatal to the United States conten-
tion as to their right of interferring with the particular act done by the
pelagic sealer, if they are driven to admit that the pelagic sealer could
kill the animal if the United States were not carrying on what they
call the industry upon the Islands? Sir, legal rights cannot depend on
any such contingencies, and to put only for the purpose of enforcing
my argument one of the main positions taken by my learned friend, the
Attorney General—suppose the trade did not pay ; suppose the j)rice

of seal-skins in the market is such that the lessees do not care to renew
their lease, and suppose that the United States as a Government do not
go in for the catching and dressing of sealskins, my learned friends
cannot claim that the pelagic sealers would then be within their right:
and therefore their position is this, that the determination of a particular
individual to catch animals on land is in itself sufficient to turn an act
at sea otherwise lawful into an unlawful act. Sir, I speak with great
deference to any authority that my learned friend, Mr. Phelps,may cite

when he comes to reply. If there are any new authorities, we shall, of
course, have the privilege of dealing with them, but in his very learned
and elaborate argument, and in the most interesting argument of my
learned friend, Mr. Carter, there is not a trace of authority for such a
proposition as that to which I am now directing attention. It does
rexjuire authority and does require some principle which one can appre-
ciate in order that it may find ftivour with such a Tribunal as this.

Now, what is the real ground, so to speak, of my learned friend, Mr.
Phelps, contention ? You will remember, Mr. President, that the United
States in their Case give a long list of legislation by colonies and other
countries, by which legislation certain restrictive measures have been
taken with a view to the preservation of animals, or with a view to the
prevention of the interference with individuals in their rights of taking
animals. And you will remember that every one of those instances was
examined by my learned friend, the Attorney General. They had been
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examined in writing in tlie ConnterCase; and in the Argument, the

defect in the United States assumption in their original Case had been
pointed out; notwithstanding that, in the exercise of his discretion, my
learned friend Mr. Phelps adheres, and told us orally he adhered, to

the contention which is put forward in his written Argument, namely,
that these authorities show" or aflord some analogy of the justification

of the United States ui)on the ground that these protective or defen-

sive measures are supposed to be legitimate.

Now, how is that put forward! I desire to read three paragraphs in

order that you may thoroughly appreciate the particular i)ari of the
argument to which I am going to address myself this afternoon. The
first one is at page 130 of the United States Counter Case. This is, of

course, after the British Case had been seen, and the Argument of the
British Case considered.

The United States charge that each and all of the vessels -when so seized were
engaged in the hunting of fur-seals in the waters of Behriug Sea in violation of the
statutes of the United States, and that such seizures were made in accordance with
the laws of the United States enacted for the protection of their property interest

in the fur-seals which frequent Behring Sea and breed only upon the Pribilof Islands,

which Islands are part of the territory of the United States ; and that the acts of the
crews and owners of these vessels in hunting and catching seals were such as, if

permitted, would exterminate the Alaskan seal herd and thereby destroy an article

of commerce valuable to all civilized nations.

Sir, to take the Argument of my learned friend, Mr. Phelps, from
which I will read a passage in a moment, I certainly should have
thought that that meant to assert that the United States Government
had got the right of making these laws, so that they would extend over
the waters in which the British vessels were actually sealing. But, to

be perfectly fair, I think that that would be scarcely just after the very
pointed way in which the case is put by my learned friend, Mr. Phelps.
If you will be good enough to refer to two passages in the United
States Argument, particularly at pages 170 and 171, you will see the
way in which my learned friend, Mr. Phelps, proposes to avoid the dif-

ficulty which would arise if the language of page 130 which I have just
read were taken according to its natural meaning.

An effort is made in the British Counter Case to diminish the force of the various
statutes, regulations and decrees above cited, by the suggestions that they only take
effect within the municipal jurisdiction of the countries where they are promul-
gated, and upon the citizens of those countries outside the territorial limits of such
jurisdiction. In their strictly legal chai-acter as statutes, this is true. No authority
need have been produced on that point. But the distinction has already been
pointed out, which attends the operation of such enactments for such purposes.
Within the territory where they prevail, and upon its subjects, they are binding as
statutes, whether reasonable and necessary or not. Without, they become defensive
regulations, which if they are reasonable and necessary for the defence of a national
interest or right, will be submitted to by other nations, and if not, may be enforced
by the Government at its discretion.

If the words

"will be submitted to by other nations"

meant other nations may assent to them and then they become part of
international law so far as those nations are concerned, I could have
understood it; but I gathered, and it is really necessary for my learned
friend Mr. Phelps' argument, that his contention is that the Statute,

though municipal and though operating as a Statute upon the subjects
or citizens of the country who owe allegiance to that State, is to be
regarded as a defensive Kegulation and may be enforced by the Gov-
^nuueut at its discretion against foreigners.
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The same idea, Mr. President, is also expressed at an earlier page of

Mr. Phelps' Argument, namely page 149, where he says:

Statutes intended for snch protection may, therefore, have eifect as statutes within

the jurisdiction, and as defensive regulations without it, if the Government choose

80 to enforce them, provided only that such enforcement is necessary for just defence,

and that the regulations are reasonable for that purpose.

Now is there any foundation for this theory. I speak to lawyers; I

speak to those members of this Tribunal all of them who of course

have a very large experience of the grounds upon which the action of

particular nations has been justified from time to time by the represent-

atives of various nations. Kow, Mr. President, so far as I know, and
certainly so far as the instances given by the United States Govern-
ment are concerned, there is no instance prior to this case in which it

has ever been suggested that the writing down of a law on a municipal
Statute book has any effect outside the dominions of that country so

far as foreigners are concerned. The cases in which foreigners have
been affected by municipal statutes are, without exception, prior to this

case, cases in which foreigners had gone within the dominions and
broken the law, or were intending to go within the dominions and break
the law.

Lord Hannen.—So that you must add "or had immediately before
broken the law."

Sir EiCHARD Webster.—That, of course, my Lord, is a further quali-

fication. I was putting it a little more generally myself. I say that,

of the authorities prior to this case, there is no trace of an authority
for suggesting that a municipal statute has any operation—in fact I do
not want it better admitted than in the language of my learned friend
Mr. Phelps himself, to use his expression at page 171: "they have no
authority".
My point is that, prior to the contention on behalf of the United

States, there was no suggestion by any writer or by any Judge thg,t a
municipal Statute had any operation against foreigners, excepting in
the case where the foreigner either had entered the country or the ter-

ritorial waters, and broken the law there, or was intending to enter
those waters or that territory and intending to break the law. In
principle it would be indeed strange if international law was otherwise.
I know not the actual number of nations in the world that legislate for

their subjects now in some form of written legislation. If this theory
of my learned friend, Mr. Phelps, is correct; by simply writing down
in the Statute-book or whatever may be the form—in the Ukase if that
be the expression for Eussian legislation, at the present time, or what-
ever may be the name of the particular form of local municipal legisla-
tion which takes eff'ect in a particular country—writing it down not in
a language known to other nations—because it is a mere accident that
in this case the two contending countries speak the same language—if

this theory be worth anything, all the Eussian municipal laws are
defensive regulations to be put in force against foreigners upon the
high seas, although they have never been communicated to foreigners
and althougli tliey speak of course by their Statute-book, or by the
statute in whicli it is expressed, simply and solely to the subjects.
My first broad criticism with regard to this contention is that it is

inconsistent altogether with the principles that have affected the rela-

tions between nations, that the writing down of an enactment in the
laws of the country can have any effect upon foreigners who do not
intend to do anything, and do not, in fact, do anything within the ter-

ritorial limits.
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Senator Morgan.—Sir Eicbard, before you read your authority, I

would like to know what your position is about tliis.

Sir Richard Webster.—Certainly, Sir.

Senator ^Iorgan.—In the exceptional cases you speak of, where a
nation may exercise its authority beyond its territorial limits, is the
authority when exercised the authority of the statute of such nation,

or is it the authority of the international law?
Sir Richard Webster.—It is the aujthority of the statute of the

nation. It is the stretching the long arm of the law. I say, Sir, with
great deference to the argument on the other side, that the true
ground which has been recognized more than once is that either by
express consent, or by acquiescence, as you put it the other day—for it

maybe by acquiescence—nations, sometimes one, sometimes more, have
agreed to the arm of the municipal law being stretched in order to

prevent a breach of its municipal law.

Senator Morgan.—Then the question would be how far a nation may
be tolerated in defending what it conceives to be its rights outside of
its territorial limits?

Sir Richard Webster.—I say a nation may be tolerated—I am only
adopting your language for the moment

—

Senator Morgan.—Certainly.

Sir Richard W^ebster.—A nation may be tolerated to any extent,

if it chooses to say: I am going to make this a matter of war, and I

am going to assert that which I can enforce by power.
But I am now dealing with the legal argument of my learned friend,

Mr. Phelps. I am now dealing with the question which is submitted
to you under Question five.

What right of protection had the United States at the time this

Treaty was entered into, and at the time that the vessels were seized

—

what right exists by international law!
If Mr. Senator Morgan will let rae postpone to the conclusion of my

examination of my learned Mend's authorities the consideration of the
question that he has more than once hinted at, whether this Tribunal
might not have some wider or more general jurisdiction, I would prefer

to do so. I do not think I could make my meaning clear with regard
to that matter until I have submitted, as accurately as I can, to this

Tribunal what our contention is with regard to what I may call the
express authorities to which Mr. Phelps refers.

Xow, Sir, the expression "defensive regulations" occurs very rarely.

On page 147 of the United States Argument, quoting fi"om Chancellor
Kent, the same edition that I quoted from the other day, pages 30 and
31, this citation is made

:

Considering the great extent of the line of the American coasts, we have a right
to claim for fiscal and defensive regalations a liberal extension of

—

What?
ibaritime jurisdiction.

Well, I think that the meaning appears perfectly plain from that

language, taking the extract by itself. Chancellor Kent, dealing with

the question, and arguing the question, of the three-mile limit, arguing
the question of jurisdiction, properly so called, pointed out that for the

purpose of fiscal and what he there calls defensive regulations, there

was a fair claim to a liberal extension of maritime jurisdiction. If the

passages immediately following that extract, and immediately succeed-

ing it, are read—they amount to some two or three pages—it will be

found that in the whole of that extract, in the whole of that discussion,
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Chancellor Kent was dealing with the right of a nation to make
rounicipal laws which should have an operation beyond the three miles,

and never referred to the executive acts of a nation to be justified upon
the principles to which you, Senator Morgan, referred me a moment
ago; that he had not in his mind, and was not at that time in any way
discussing or considering, those executive acts, the responsibility of

which a nation will take upon itself, whether they be right or wrong,
according to international law. He was discussing the legal question,

and the legal question only* to what extent might a claim be fairly

made to an extension of the three mile limit? I am going to point out,

sir—I had it in nij^ mind to mention it the other day—that this passage
shows that similar ideas as have been expressed this morning by Mr.
Gram, were really in the mind of Chancellor Kent when he was referring

in the following words to the character of the waters over whicli such
maritime jurisdiction should be extended:

It wotild not appear mireasoiiable, as I apprehend, to assume, for domestic pur-
poses connected with our safety and welfare, the control of the waters on our coasts,

though included within lines stretchinjx from quite distant headlands, as for instance
from Cape Ann to Cape Cod and from Nantucket to Moutauk Point, and from that
Point, to the Capes of the Delaware, and from the South Cape of Florida to the
Mississippi.

Now, sir, Mr. Chancellor Kent may have been right or may have
been wrong in the views that he was expressing with regard to claims,

but the point of my present observation is, that, so far from that cita-

tion being any authority for the contention of Mr. Phelps, that the
statute might be construed, and was to be construed, as being an
executive act, to be put in force at the discretion of the Government,
it is the contrary. A contrary inference is to be drawn, a contrary
conclusion to be arrived at; because he is referring to the right of a
nation to extend its maritime jurisdiction and to make its laws for fiscal

and other defensive purposes.
I am led a little, perhaps, out of the line of thought I was pursuing,

but still it will not be inconvenient if I at once call the attention of the
Tribunal to some cases which lay down this principle distinctly.

Sir, in those authorities of which we have given the Tribunal and my
friends prints, there is a judgment of the great Judge, Mr. Justice
Story, in the case of the " Apollon ", reported in 9th Wheaton, which I
crave leave to read to the Tribunal, because it expresses the argument
against the contention of Mr. Phelps, that these statutes might be
regarded as defensive regulations to be put in force when and as a
nation likes upon the high seas or anywhere else. For, be it observed
that the necessity of my learned friend's argument compels him to
contend that this right would extend to going even into other people's
territory, if necessary, as a matter of right.

I do not know whether it would be troubling the Tribunal too much
to ask them if Ihey would kindly look at the report of the " Apollon."
It is in the printed authorities handed in by the Attorney General. It
is the third case, and begins at page five. The paper is headed
"Behring Sea:—Authorities on Search, Seizure and Self defence":

The laws of no nation can justly extend beyond its own territories, except so far
&H regards its own citizens. They can have no force to control the sovereignty or
rights of any other nation within its own jurisdiction. And, however general and
comprehensive the phrases used in our municipal laws may be,

That is the American municipal laws

—

they must always be restricted in construction to places and persons upon whom the
Legislature have authority and jurisdiction. In the present case, Spain had an
equal authority with the United States over the river St. Mary's. The attempt to
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eompel an entry of vessels, destined throiif^h tbose waters to Spanish territories,

would be an usurpation of exclusive jurisdiction over all the navigation of the river.

If our Government had a right to compel tlie entry at our Custom-house of a French
ship in her transit, the same right existed to compel the entry of a Spanish ship.

Such a pretension was never asserted; and it would he an unjust iutcrpretation of
our laws to give them a meaning so much at variance with the independeuco and
sovereignty of foreign nations.

Then there is a passage that is not material upon this point I have
the report here.

But, even supposing for a moment that our laws had required an entry of the
"Apollon" in her transit, does it follow that the power to arrest her was meant to
be given after she had passed into the exclusive territory of a foreign nation? We
think not. It would be monstrous to supjiose that our revenue otficers were author-
ized to enter into foreign ports and territories for the purpose of seizing vessels
which had offended against our laws. It cannot be presumed that Congress would
voluntarily justify such a clear violation of the law of nations. The arrest of the
offending vessel must, therefore, be restrained to places where our jurisdiction is

complete, to our own waters, or to the ocean, the common highway of all nations.
It is said that there is a revenue jurisdiction which is distinct from the ordinary
maritime jurisdiction over waters within the range of a cau non-shot from our shores.
And the provisions in the Collection Act of 1799, Avhich authorize a visitation of
vessels within 4 leagues of our coasts, are referred to in proof of the assertion. But
where is that right of visitation to be exercised! In a foreign territory in the
exclusive jurisdiction of another Sovereign? Certainly not; for the very terms of
the Act confine it to the ocean, where all nations have a common right, and exercise
a common sovereignty. And over what vessels is this right of visitation to be
exercised? By the very words of the act, over our own vessels, and over foreign
vessels hound to our ports, and over no others. To have gone beyond this would
have been an usurpation of exclusive sovereignty on the ocean, and an exercise of
an universal right of search, a right which has never j-et been acknowledged by
other nations, and would be resisted by none with more pertinacity than by the
Americans.

I need not read the rest of the judgment. It is equally in my favor
but not so pointed. May I ask the Tribunal to consider the enuncia-
tion of the law there laid down by a Judge second to none in the his-

tory of lawyers of the world, Mr. Justice Story.

And it is, Sir, in accordance, so far as my research has enabled me
to discover, with every other Judge and writer of authority, namely,
that these statutes have only force, and are intended only to operate,
against persons who are attempting to break or have broken the munici-
pal law. I do not repeat the qualification which, for the purposes of
accura€y, I should have included, which Lord Hannen was good enough
to mention a few minutes ago, namely that even in the case of an actual
breach of the municipal law, the breach must be recent, the pursuit must
be hot. It is sufficient for my purpose to say that the cases in which
these municipal statutes have ever been held of any authority at all are
cases in which the foreigner is entering or has entered the territorial

water with the intention of breaking the law.

Sir, the other correlative proposition may be stated, I believe, with as
mnch clearness and with as much generality. I believe that in the
whole history of diplomatic relations, in the whole history of complaints
made by States in respect of acts which they thought were contrary to

international law, though you will find many justifications on the

ground of immediate and pressing danger, on the ground of the sudden
emergency in which a nation has been placed, on the ground that they
were willing to take the risk, having regard to the pressing danger, on
the ground that persons in respect to whom the comi)laint was matle had
behaved so immorally and so unjustifiably that their cases ougbt not

to be taken up by the complaining State to which they belonged, there

is not a trace of a justification of any one of these acts upon the grouudq^

now put forward by my learned friend Mr. Phelps.
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Sir, of course it does not in any way weaken his argument, provided

it be in accordance with recognized principles, that it should be for the

first time asserted; but when, as I shall have to show you later on, it is

in conflict with principles of international law, universally asserted and
universalh'^ recognizcil, it is no small argument which my learned

friends have to meet, that they are not able to point to a single case in

which the action of a State complained of has been justified on the

ground that it was carrying out the provisions of municipal statutes

which were supposed to speak and intended to speak originally only a«

regards the nationals over which, of course, they had authority.

Therefore, Sir, though upon an argnimeut based upon the past pro-

ceedings of five or six years negotiations between the United States

and Great Britain, an argument based upon the fact that in its incep-

tion these vessels were seized because they had broken municipal
statutes, the men were imprisoned, fined and turned adrift penniless,

because they were supposed to be criminals, according to the municipal
law of the United States, though in the inception that was the case, it

may be said if the right existed, it can now be justified on other grounds.
Possibly; but it does form a strong argument for our contention if we
are able to point to the fact, that prior to the filing of this written Argu-
ment the suggestion that a municipal statute operates against all the
world, as an authority which the world is bound to obey upon the
ground that the State can enforce it on the high seas at its discretion

is an argument which is absolutely new both in point of international
law and, so far as I know, according to diplomatic relations.

The Tribunal here adjourned for a short time.

Sir Richard Webster.—Mr. President, I mentioned that I had two
other cases to which I wished to call attention in this connection, and
one is merely to refer to a passage in the United States Argument, page
149, where Mr. Phelps having cited the case of the Queen v. Keyn says:

The opinion of Chief Justice Marshall, and the langnage of Lord Cockbnm above
cited very clearly illustrate the distinction between a municipal statute and a defen-
sive regulation.

If that is merely an expression of Mr. Phelps's opinion, I have no
right to criticise it, but 1 must be allowed to say that if it is intended
to be a statement that Chief Justice Cockburn ever recognized a
municipal statute as being equivalent to a defensive regailation, or that
he supported the view that the making of a statute was supposed to be
an exi)ression by a nation of an intention to do an executive act which
the nation would undertake on its own responsibility, I appeal to the
judgment in the Queen v. Keyn. There is not one word to supiwrt that
view in the passage read by Mr. Carter, which will be found at page 79
of the report which I think the members of the Tribunal have seen in
the pami)lilet form—the authorized edition.
Chief Justice Cockburn was referring to legislation and to legislation

only, and he says in terms

:

Hitherto legislation, so far as relates to foreigners in foreign ships in this part of
the sea has been ronfined to the maintenance of neutral rights and obligations, the
prevention of brcathe.s of the revenue and fishery laws, and, under particular cir-

cumstances to cases of collision. In the two first, the legislation is altogether irre-

spective of the three-mile distance, being founded on a totally difterent principle,
namely the right of a State to take all necessary measures for the protection of its

territory and rights, and the prevention of any breach of its revenue laws.

And in that i)assage, cited more than once by my friend Mr. Carter,
and referred to in this ]):issage in ]\Ir. Phelps' argument, it will be found
that there is no trace of foundation for the suggestion that the Statute

i
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is to be construed as being otherwise than a Statute, conveuient, use-

ful, and intended to operate upon, and affect foreigners in the cases in
which foreigners have become subject to municipal laws.
Now, Sir, the only other case I need mention in connection with this,

is to repeat a criticism which I interlocutorily made with reference to

the statement on page 150 of my friend's Argument that the judgment
of the Supreme Court of the United States in the case of the " Sayward",
supports this position.

My friend Mr. Phelps was good enough to mark for me some five or
six pages of the authorized Report from which the Attorney General
had read, in which Mr. Phelps said would be found the passages which
he suggestetl indicated the view of the United States Courts upon this

matter. The passage began at page 13, and ended at page 22. I have
read and re-read tiiat passage most carefully, and, speaking of this

judgment as a judgment to which the world might look hereafter in

investigating the question, I do not hesitate to say that except the
suggestion that possibly a Court might not think itself justified in

examining an executive act, there is not any passage that supports the
view that a Municipal Statute is to be regarded as a defensive regula-
tion. I felt it my duty to repeat this, because Mr. Phelps was good
enough to shew me the passage upon which he relied. When he comes
to reply, I ask the Court to judge between us by listening to any pas-
sages from the judgment he may read, and see whether there is any
foundation for the suggestion that the United States Courts have ever
said, directly or indirectly, that a Municipal Statute would be con-
strued, as against foreigners, as a defensive regulation.

Now, Sir, the next group of authorities cited by my friend Mr. Phelps
run from pages 152 to 155. They are such cases as the Amelia Island,
the "Caroline" and the Appalachicola River, and they are either cases
of war, or warlike operations. Again I have to observe—I am aware it

is repetition, but it is necessary—that this is the first occasion when it

has been contended that according to International law, there is no
distinction between times of war and times of peace. We may be only
students—some of us only have the right to speak as students—but I
submit the merest student in International law is taught the broad dis-

tinction what are rights in time of peace and belligerent rights, and
there is, so far as I know, no warrant for the argument or premise
which lies at the root of my friends Mr. Phelps' argument, when he
states that rights which have hitherto been regarded as belonging only
to nations when they are in a state of belligerency are to be exercised
as defensive regulations, or as executive acts of defence in time of
peace. If that were to be the true view of the matter, a great deal of

the learning which has been expended in drawing a distinction between
rights of belligerents and rights in time of peace has been wasted, and
thrown away. But I am obliged to deal, and do deal, with this argu-
ment, treating it with all the respect I can, but I am desirous of point-

ing out that from my reading and from my examination of the instances
cited, they were, in every case, instances which a nation justified on the
ground that it was either putting down a rebellion, or engaged in war,
or that the acts it was performing were acts which it was justified in

undertaking on the ground that marauders or robbers, were setting up
either in the territory or in close proximity of the territory a hostile or

marauding band. I need not do more than remind you that is no anal-

ogy to the case which we are discussing, assuming I am right the United
States have no property in the seal or in the seal herd, and no right to

prevent other persons from shooting, catching, or otherwise capturing
the seal on the high seas.
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Now I come to a part of tlie case to which very great importance was
attached by my friend Mr. Phelps. I refer to the passages on pages 155

to 157, on the subject of Newfoundland, and if Mr. Phelps' assertions

were well founded with reference to Newfoundland he indeed would be
able to administer a very serious blow to our contention. He, in effect

asserts that Great Britain and Canada have asserted different rights in

the Atlantic to those which they are now contending for in the Pacific.

He says on page 157, that

There cannot be one international law for the Atlantic and another for the Pacific.

If the seals may be treated like the fish, as only /era naturce and not property, if the
maintenance of the herd in the Pribilof Islands is only a fishery, how then can the
ca.se be distinguished from that of the fisheries of Xova Scotia and Newfoundland.

Mr. President, if that argument was worth anything at all it means
simply this: that Great Britian (and Canada, representing the rights

of Great Britain) have either prevented or claimed to prevent the
United States from enjoying the rights of fishing outside the three-mile

limit or outside territorial waters in the Atlantic. Sir, I will make good
what I am about to say by reference, but I assert that since the year
1783 such a contention has been impossible, and if I choose to go back
I say that long before that time the contention had disappeared ; but
from the year 1783 down to the present time British, French, United
States, and for all I know other nationals—but these are sufficient for

my purpose—have been fishing side by side on the banks of Newfound-
land 50 or 60 miles from shore, or whatever the distance is, without a
shadow of a suggestion that the United States people were there either

by grant, by sufferance, by treaty, or in any other way than as exer-

cising the common right of all nations. Mr. President, the tribunal

will not think that I am attaching undue importance to this incident,

when I remind you that at pages 156 and 157, in order to enforce his

argument and, if he were well justified, to pour, contempt on the posi-

tion of Great Britain, Mr. Phelps has gone the length of saying

:

It is enough to perceive that it never occurred to the United States Government
or its eminent representatives to claim, far less to the British Government to con-
cede, nor to any diplomatist or writer, either in 1783 or 1815 to conceive, that these
fisheries, extending far beyond and outside of any limit of territorial jurisdiction
over the sea that ever was asserted there or elsewhere, were the general property of
mankind, or that a participation in them was a part of the liberty of the open sea.

Sir, I do not wonder that this argument, forcible, strong, and
very caustic—indeed much more than an argumentum ad hominem—
extremely powerful against my contention made an impression on the
Tribunal, and accordingly I find on page 745 of the uurevised note—

I

am not able at present to give the revised page because it is not yet

printed—Senator Morgan said this to Sir Charles Russell.

You made some reference to the Statesmanship of Mr. Sumner as being superior
to the conception, as I understood you, that there could be any purchase and sale

of fisheries in the open sea. That opinion has not always prevailed among the
statesmen of the United States, I will say for the reason particularly that in our
treaty of peace with Great Britain in 1873 we found it necessary to incorporate in

the treaty the following:
It is agreed that the people of the United States shall continue to enjoy unmo-

lested right to take lisli of every kind on the Grand Bank and all otlier banks of

Newfoundland, the Gulf of St. Lawrence, and all other places in the sea where the

inhabitants of both countries propose to fish.

Of course^f we had the open natural right of all mankind to fish in the sea that

provision was entirely unnecessary in that treaty it was insisted on and put in.

The PRESiDKiiT.—I believe Senator Morgan it was an allusion to previous treaties

with France.

When the real facts are put before the Tribunal it will be seen that,

instead of affording as my friend Mr. Phelps thought it would afford,
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an argument in favour of the United States contention it is a most
conclusive argument in favour of Great Britain. Sir, what happened
was this. In the year 1778 the United States had made a Treaty with
France that they wouhl not interfere with the French on the banks of
Newfoundland. That was at the time when the United States was
struggling for its independence. It was a treaty of friendship and
amity, and where having been Treaty rights as between Great Britain

and France which excluded the French, the United States rebelling

against Great Britain was willing to make terms: and what were the
terms?
Senator Morgan.—You mean that Great Britain had made that

Treaty—not the United States?

Sir Richard Webster.—No, the United States while in the course
of its rebellion—not with Great Britain, with France
By Article 10 of the Treaty of 1778 the United States covenanted;

The United States, their citizens and inhabitants, shall never disturb the subjects
of the most Christian King in the enjoyment and exercise of the right of fishery <hi

the banks of Newfoundland

that is to say in the Treaty of friendship the United States had agreed
that they would not interfere with the French. In 1775 an attempt
had been made by Lord North (and, if I may be permitted to say so in

passing, in my mind a most unjust attempt), to restrain and to prevent
the inhabitants of New England from fishing on the banks of New-
foundland, they still being, according to the contention of Great
Britain, British subjects, and being engaged in rebellion. The war
came to an end, and the state of things for consideration was: What
should be the claims of the United States? I can scarcely but think
that there are many in this room who hear me who are well acquainted
with the history of those times, but possibly it may not be out of place
if I refer to Lyman's Diplomacy of the United States, a work with
which many are familiar. In the course of that negotiation in 1783
(which was the Treaty, you remember, recognizing their Independence)
the United States people became aware that France was endeavouring
to influence Great Britain, to restrict by Treaty rights, the rights of

the United States upon these banks. This will point the observation
that was made the other day about the elder Adams saying that he
would rather cut off his right hand than let the rights of fishing go.

The President.—You mean fishing on the banks in the open sea?
Sir EiCHARD Webster.—In the open sea.

The President.—Not on the Coast?
Sir Richard Webster.—I was not dealing with the coast. I will

make an observation upon that in a moment. I am dealing entirely

With rights in the open sea. A letter was intercepted and deciphered
coming from the then representatives of France to Great Britain,

which put the United States upon the alarm, and they imagined that

tome attempt might be made by Great Britain actually to insist on a
ipestriction of their natural right to fish upon these banks outside.

You will find the reference to that incident in connexion with the

negotiations of the Treaty at page 124 of the 1st volume of Lyman's
t)iplomacy of the United States, published, as no doubt the Tribunal
know, in the year 1828, and a book from an historical point of view of

the highest authority. I might mention only in passing, I shall show
it presently, that the fact is that the United States claimed the right

of fishing on the Banks as of right as one of the nations. It is a mis-
"
:e to suppose that she got or claimed those rights by Treaty. The
iggestion made a moment or two ago by Senator Morgan that that

B s, pt XIII 35
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was inserted because there was a doubt, is proved not to be the fact

At any rate, from the oi)inion of Lyman and the perusal of a chapter

in his book, he states in the most distinct terms that the United States

claimed it as a right, and it was to prevent subsequent interference

that that clause was inserted. However, with regard to the incident

that led to the first clause, I will just read this passage.
,^

On page 124. .

On the side of France, the United. States had much more to fear. She was disposed

to curtail their tishiug rights and privileges, to maintain Spain in her pretensions
respecting her boundaries, and to aid England in exacting a compensation for the
loyalists.

That means for the people who bad been true to the British flag. S
A letter written by Mr. de Marbois, secretary of the French legation, from Phila-

delphia, dated March 13th, 1782, intercepted and deciphered at the time, if it did not
give the first intimation of similar designs in the French Conrt, strengthened at least

the suspicions before entertained. Mr. de Marbois advised Mr. de Vergennes to cause
it to be intimated to the American Ministers his surprise that Newfoundland fisheries

have been included in the additional instructions. That the United States set forth
pretensions therein, without pajiing regard to the king's (French) rights, and without
considering the impossibility they are under of making conquests and of keeping >,

what belongs to Great Britain. It will be better to have it declared at an early period ]

to the Americans that their pretensions to the fisheries of the great Bank are not i

founded and that his Majesty docs not mean to supi)ort them. i

Or, in other words, that the French were at that time endeavouring
;

to get, by means of the Treaty between Oreat Britain and the United :

States, a restriction or limit put upon the United States rights. That
|

put the United States on the qui vive; or, rather, if it did not actually
j

put them on the qui vivc it increased the suspicions that were then 1

prevalent as to what the attempt might be; and, accordingly, when the
j

Treaty came to be negotiated, and was negotiated, the first part of the '

third Article was in these terms.

It is agreed that the people of the United States shall continue to enjoy unmolested.
,

the right.

I. To take fish of every kind on the Grand Bank and all the other banks of New-
foundland. 2. Also in the Gulf of St. Lawrence 3. And all other places in the sea
where the inhabitants of both countries used at any time heretofore to fish. And
also that the inhabitants of the United States shall have liberty to take fish of every
kind on such part of the coast of Newfoundland and as British fishermen shall use
(but not to dry or cure the same on that island).

Then it says

:

"And also on the coast" etc.—giving them coast rights. You will

remember, Sir, that quoting from the language of the counsel of the
United States, on page 1113 of the unrevised edition, the Attorney
General cited the expression

:

That explains the reason why it was that the elder Adams said he would rather
cut oft' his right hand than give up the fisheries at the time the treaty was formed.

You will observe the expression—" give them up".
Now we come to that which in my submission is most conclusive proof

that our contention is right. You will remember that Mr. Phelps said
it never had occurred to a Diplomatist,—an American Representative
or anybody else,—to suggest they had this of right. I think it will be
scarcely disputed, even for the purposes of this argument, that war puts
an end to Tieaties. I suppose I need not cite instances, (of which there
are so many that I might almost call them numberless), of particular
privileges existing before a war, being put an end to by the war. I

need cite no other than this,—that the special privileges given by
Clause 3 of Article 111 with regard to the coast were put an end to by
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tbe war of 1812; and, when tlie United States came to negotiate for

fresb privileges under the Treaty of 1818, they acted in accordance with
the recognized law of nations.

Lord Hannen.—Was it 1818?
Sir KiCHARD Webster.—1818 was the date. The actual Treaty of

Peace was in 1815; the Treaty of the fisheries was in 1818. When the
United States came to negotiate with regard to fresh liberties within
the territorial waters, or in other words to get a substitute for that
which they only got by tbe Treaty of 1783, they insisted on getting it

by Treaty and they got it bj' Treaty; but did they either ask or get any
fresh grant of tlie right to fish upon the Grand Banks of Newfoundland,
and on all the other banks of Newfoundland! They did nothing of the
kind.
The question was never raised or suggested—I will show it in writing

in a moment—after 1783, that the United States had that right as a
nation. Why, Sir, there was one case in the year 1818. It is referred

to at page 91 also of the 2nd volume of Lyman, where a vessel having
been seized about six miles off the coast, the British Government rejju-

diated the act—would not have anything to do with it; and it is the
fact that diplomatically, openly, and without the slightest reserve Great
Britain after 1783, has recognized the right of the United States to fish

on those banks—the right as a nation by without regard to any grant
by Great Britain. There cannot be a stronger instance or argument iu

support of my contention iu opposition to that of my learned friend

Mr. Phelps than to point out that if it were true that they got the right

of fishing on the Grand Bank by the Treaty of 1783, they would have
had to get a renewal of that Treaty after the war of 1 812, and not only
did they not get it, but never even asked for it. Why not? Because
it was openly stated that Great Britain recognized that right to fish as
being the right of a nation to fish, quite independently of any grant or
right by Treaty. In fact, Mr. President, the Treaty of 1783 is an instance
by anticipation of what occurred in 1824 and 1825 ; in 1824 and 1825,

Russia having made a claim to interfere with rights of navigation in

fishing on the high seas, withdrew those claims and acknowledged they
were withdrawn bj^ the first articles of the Treaties of 1824 and 1825.

Forty years before, in the year 1783, the United States, fearing that
there might be some impediment or claim against their right, got insertetl

the words in the Treaty that the United States should continue to enjoy
unmolested the right. The case is identically parallel.

But now. Sir, I have stated that Great Britain never insisted upon
the position that the United States had this right of fishing upon the
Banks by virtue of the Treaty of 1783 or otherwise than as a nation. I

refer again to the commission wliich was given to the representatives

of Great Britain under date the 28th July 1814 for the purpose of nego-

tiating the Treaty of 1818. It was read by Sir Charles Kussell. You
will find it at page 1111 of the unrevised Ileport of the 28th day:

Too will observe that the 3rd Article of the Treaty consists of two distinct

branches. The first which relates to the open sea fisheries we consider of i)erma-

nent obligation, being a recognition of the general right which all nations huve to

frequent and take fish on the high seas. The latter branch is, on the contrary, con-

sidered as a mere conventional arrangement between two States, and as such it has

been annulled by the war.

But as my learned friend Mr. Phelps says—and he will forgive me, I

am sure if for the necessities of my argument I must once more read

this extraordinary language:
It never occurred to the' United States Government or its eminent representatives

to claim, far less to the British Goveruuiout tq eouc©4e, eitlter itt 1783 or ia 18J5 th^%

tbMe lisaeriM were general property.
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I do not imagine that those who have prepared the Case of the

United States are unacquainted with the book to which I have been
making reference. I mean Lyman's Diplomacy of the United States,

and it is a little remarkable in the face of what I am now going to read

to the Tribunal from that book, that such a statement should have
appeared.
You will remember, Mr. President, that my learned friend, Sir Charles

Russell, read the letter from Lord Bathurst to Mr. Adams also from
the United States official Papers, and we have the volume here. He
read the letter from Bathurst to Mr. Adams in 1815 in which he (Lord
Bathurst) said, as I have been saying, that Great Britain recognized
the right of tlie United States to enjoy that fishery, as one of the
nations of the world. When we called attention to that letter my
learned friend, Mr. Phelps, was good enough to tell the Tribunal we
need not trouble further about the reference because he had the book
from which we read, in Court, or in Paris. Sir, that letter from Lord
Bathurst to Mr. Adams is set out in this book—Lyman's Diplomacy of

the United States; and here, at any rate was a diplomatist who knew
what was the true state of the matter, and argues, as he is entitled to

argue, in this book that the United States always had this fishery as of

right, and that the Treaty of 1783 was simply for the purpose of pre-

venting molestation, fearing claims might be set up, and more than
that, that subsequently there was no renewal of that right. I will call

your attention to two passages in Lyman's Diplomacy. It sets out the
commission to the United States Commissioners to negotiate the Treaty,
and the terms of the Commission are given at page 86 of the second
volume. They are set out in terms.

I read not from the actual language at full length, but from the text
of Mr. Lyman:

The most important matter, adjusted at this negotiation, was the fisheries. The
position assumed at Ghent, that the fishery rights and liberties were not abrogated
by war, was again insisted on, and those portions of the coast fisheries, relinquished
on this occasion, were renounced by express provision, fully implying that the whole
right was not considered a new grant. The American commissioners in 1814 were
instructed not to bring that subject into discussion, and the proposition ultimately
submitted, securing the rights and liberties, as in the Treaty of 1783, arose from &j
stipulation, offered by the British commission, respecting the Mississippi, a righf
invested by the American with the same permanent character, as the fisheries them
selves. The English, knowing the slight comparative value of the Mississippi
proposed the two parties should resume their respective rights in consideration
respectively, of a full equivalent; but this proposition was not accepted, for, in th^
opinion of one party, the right remained entire, and lest it should be impaired by

'

implication, the American commission offered to recognize the right of Great Britain;^
to the navigation, and declined the boundary of the parallel of the 49th degree to
the north, (since agreed on) not choosing, even, to accept an implied renunciation
on tlie part of Great Britain to that navigation.
The instructions for the Commissioners in 1818 do not agree precisely with the

position, assumed at Ghent, respecting the Mississippi.

Then lower down on the same page.

A certain part of the doctrine, as to the eflfect of war on the treaty of 1783, is

nndonbtedly soun«l, but it appears to ns, the remark is equally just, that certain
portions of the tisbing rights or liberties have, from the commencement of the first

negotiation with Knglaiid, been made the subject of Treaty regulation. These
remarks, of course, do not apply to the bank, or deep water fisheries, about which
all formal stipulations are needless.

That, Sir, was Mr. Lyman's opinion. My learned friends will scarcely
deny that he was a diplomatist of eminence, and it will show you, at
any rate, that this is no fresh case we are setting up. But, Sir, at

page 97 occurs the passage in that letter from Lord Bathurst to Mr.
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Adams, which J respectfully submit in a conclusive answer to this con-
tention put forward by my learned friend, Mr. Phelps.

When, therefore, Great Britain, admitting the independence of the United States
denies their right to the liberties

—

You will remember that the liberties were the inshore rights

it is not that she selects from the treaty articles or parts of articles, and says, at
her own will, this stipulation is liable to forfeiture by war, and that it is irrevoca-
ble; but the principle of her reasoning is, that such distinctions arise out of the pro-
visions themselves, and are founded on the very nature of the grants. But the
rights, aeknowle<lged by the Treaty of 1783, are not only distinguishable from the
liberties, conceded by the same Treaty, in the foundation, upon which they stand,
but they are carefully distinguished in the Treaty of 1783 itself. The undersigned
begs to call the attention of the American minister to the wording of the Ist and 3rd
articles, to which he has often referred for the foundation of his arguments. In the
first article. Great Britain acknowledges an independence, alreadj' expressly recog-
nized by the powers of Europe and by ht^rself in her consent to enter into the pro-
visional articles of November 1782. In the 3rd article Great Britain acknowledges
the nyhtof the United States to take fish on the Banks of Newfoundland and other
places, from which Great Britain has no right to exclude an independent Nation.

That is the language of Lord Bathurst on behalf of Great Britain in

the year 1815. It is a little hard that for the purpose of this case, for

the purpose of endeavouring to allege inconsistency on the part of the
Representatives of (Ireat Britain, that my learned friend should have,
perhaps by inadvertence, thought fit to say in his Case that it never
occurred to the Representatives of Great Britain to point out that the
Fisheries on the Bank of Newfoundland were enjoyed as of right.

In order to point my observation, I read further from the letter:

But they are to have the liberty to cure and dry them in certain unsettled places
within his Majesty's territory.

And the next passage refers to those liberties being such as those
that were put an end to by the war.

It is surely obvious, that the word right is, thronghout the treaty, used as appli-
cable to what the United States were to enjoy in virtue of a recognized independence
and the word liberty to what they were to enjoy as concessions, strictly dependent
on the treaty itself.

Sir, I cannot believe that had Mr. Senator Morgan in his mind the
facts that my learned friend the Attorney General and I have taken
entirely from the official documents, from the language of the Ameri-
can Representatives, from the language of the Representatives of

Great Britain at the time these matters were under negotiation, that
it would have escaped his attention, that the language of the first

clause of Article III of the Treaty of 1783 was inserted for the purpose
of preventing molestation in respect to a right which the United
States peoi)le claimed as of right by virtue of their being recognized
as an independent Power,—as one of the nations of the world.

Senator Morgan.—My difficulty, Sir Richard, in making that sug-

gestion was this; why the American people should have apprehended
molestation about a matter that Great Britain made no claim to at all.

Sir Richard Webster.—Well, Sir, 1 have already, I think,

answered that; but 1 may do it again in one summary. It was that

they themselves had made a bargain with France,—there had been a
claim made by Lord North to exclude them on the ground of being

subjects in rebellion, and, therefore, they could be so excluded, and it

is a clause inserted against any subsequent interference—in fact just

in the same way, Mr. Senator, as I have submitted to you, 1 hope not

unsuccessfully, that under the first Articles of the Treaties of 1824 and
1825 between Russia and the United States, and Russia and Great
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Britain respectively, neither the United States nor Great Britain frot

the jjrant of anything; they merely got the acknowledgment tliat

claims previously made were to be no longer insisted upon by the

liation that had put them forward.

But, Sir, as a matter of fair play, as a matter of common justice,

wheu this is introduced by a statement is there to be one law for the

Atlantic and another for the Pacific! what answer is there to the fact

to which I invite the attention of my learned friend, Mr. Phelps, that

from 1783 down to the i)resent time (and that is now more than 100

years) the fishing boats of all countries have been fishing upon the

Banks of jS^ewfoundland outside the territorial waters without the
slightest attempt on the part of the Government of Great Britain to

interfere either with France, or with the United States, or with anyone
else; and the suggestion is entirely unfounded that we are seeking here
to claim from this Tribunal a right in respect to the seals of the Pacific

which we have not conceded to the United States in respect to the cod
of the Atlantic. Surely, Sir, if there is to be reasonable appreciation,

as there must and will be, of the arguments used on the part of Great
Britain, it will remain for the United States advocates not to re assert

a statement which at present is unsupported by any authority, but to

give me the date, the place and the person when, where, and by whom,
the assertion of the right to exclude the United States from the enjoy-

ment of such national rights has been asserted by Great Britain.

Certainly, in connection with the very caustic observation inserted at

pages 155 and 157, it is for my friends to deal with the facts as I have
now placed them before this Tribunal; I have based my statement, as
you are aware, not on mj'- imagination but upon documents which stand
upon record and have stood upon record for the last 50 or 60 years, nay
even a longer period than that.

Sir, the next branch of my learned friend Mr. Phelps' argument is

that which we find on page 158. It includes a passing allusion to the
law of piracy, which might, I think, have been well left out of the pres-

ent consideration. But I suppose I must regard this as serious as it

was inserted with consideration and is to be adhered to. Calling atten-

tion, or arguing, rather, upon the question of the right of self-defence,

the sealers are practicallj'^ compared to pirates,—nay more, piracy is

rather held up as being a pursuit to be practised, and to be approved
of in comparison with pelagic sealing.

This is no exaggeration, Mr. President. At page 158 occurs this lan-

guage speaking of piracy: "The reason of this well settled rule is not
found in the character of the crime which is but robbery and murder at
worst." How much further do they wish to go? ^^ Robbery and murder
at icorsV ! I want to know what other crimes there are? "but in the
necessity of general defence". Tliis is the first time. Sir, in the history
of argument on international law that I ever heard that the right to

capture and to string up and to shoot pirates was a necessity of general
defence,—if that means the defence of a nation in respect of its rights.
Sir, writer after writer. Judge after Judge, has justified the law which
applies in the case of pirates, on the ground that they are ''hostis

humani generis", that is to say that they rob persons and outrage all

rules of property and morality, and, therefore, quite apart from the
defence of a particular nation they are to be punished when caught
red-handed by whom caught, or may be taken into any Tribunal of any
country and there dealt with. Sir, my learned friends must have been
a little bit in a difficulty to find a justification for this application of

the law when they said that the reason for this weU settled rule is not
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fonnd in the cliaracter of the crime which is but robbery and ninrder at

worst, meaning thereby I presume that the shooting of seals at sea is

worse than robbery and even worse than murder.
But this is not Mr. Phelps alone.

Mr. Phelps.—It is certainly not me. I said no such thing.

Lord Hannen.—No.
Sir KiCHARD Webster.—I assure you I am only too glad to take

any correction but if my learned friend will permit me to call attention

to page 214 there it is in black and white signed by the distinguished

name of Mr. Carter. This is of the pelagic sealer alone:

To prevent and punish it is as distinctly the dnty of all civilized nations as it is

to prevent and ])uni8h the crime of pirjicy. The pelagic sealer is hostia humani generis,

just as the pirate is, though with a less mcasare of enormity and hon-or.

Lord Hannen.—There it is a "less measure".
Sir KiCHARD Webster.—Well, I will construe that in the sense that

Mr. Carter desired to say there is a less measure; but the principle that

Mr. Carter is advocating there is distinct. Surely I am not saying
that which is unnecessary when I point out that the argument of the
United States drives them into this position, that unless they can
establish to your satisfaction that pelagic sealing is to be placed in the
category of piracy, half—nay, more than half, practically the whole of

their authorities are cut away. Sir, what is the idea of this compari-

son of piracy? I do not know whether the Tribunal remembers it. Of
course, it has a ludicrous side for this Tribunal, but there was nothing
ludicrous in the Court of Alaska when those poor captains and sailors

were before the Judge and were told that they weire pirates and it was
said that they were to be treated as pirates.

Lord Hannen.—They Avere told that they were to be treated as
having violated the municipal law.

Sir Richard Webster.—I am speaking of that which was said of

them by the Judge. I am not in any way suggesting that the United
States Avould willingly for a moment use language to- these men in that

respect, but aU I mean is, that in order to strengthen this case, the

United States peoj^le have found it necessary to endeavour to bring
pelagic sealing within the category of piracy, and why? My Lord as

well as the other members of the Tribunal will remember that over and
over again. Lord Stowell, Mr. Justice Story and Chief Justice Marshall

have said that the only case in which they knew that in time of peace
the right of search of vessels existed, was in the case of piracy.

The one case in which it is admitted that a right, which may be said

to be a belligerent right under ordinary circumstances, did exist in time

of peace was in case of Piracy. The i)assage was read by the Attorney
General; it was said by Lord Stowell in the case of the *^Le Louis^
reported in the 2nd Dodson, and cited in the United States Argument
at page IGO, and also cited in support of the existence of the right of

search, at the bottom of the page.

Upon the same principle has been maintained the right of visitation and search,

-as against every private vessel on the high seas, by the armed ships of any other

nationality. Though this vexatious and injurious claim has been much questioned,

it is firmly established in time of war, at" least, as against all neutrals. Says Sir

William Scott, in the case of Le LoiUb (2 Dodson, page 244) : This right (of search)

incommodious as its exercise may occasionally be, has been fully established in the

.legal practice of nations, having for it« foundation the necessities of solf-deffnce.

Yes; but what, in that Judgment, does he say at pages 244 and 2461

He says

:

Except against pirates, no right of visitation and search exists on the

high seas save on the belligerent claim.
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ISovr, you will see why it was necessary for the argument of Mr.

Phelps, and also that of Mr. Carter, to endeavour to get the Tribunal

to accept the view that pelagic sealers were to be regarded and treated

in the light of pirates by this Tribunal. I accept the correction of Lord
Hannen, which is a correction I ought not to overlook; namely, that it

is not just to say that they were ever charged in fact in the United
States Court with any other offence than that of breaking the munici-

pal Statute; but my observations were directed, not to the formal pro-

ceedings, but to the attempt that has been made to colour this act for

the purpose of the case now presented to this Tribunal.

Kow, the next line of argument adopted by my learned friend Mr.

Phelps is based on the laws of quarantine referred to at page 159. I

have said that the rules of evidence are lax enough, and all kinds of

evidence have been introduced by both sides; I draw no distinction

between the two parties in this respect,—hearsay, opinion, and all

classes of evidence have been introduced; but, when it is suggested by
my learned friend in his Argument that the Quarantine Laws have been
used to interfere, or are intended to interfere with vessels upon the high
seas, it is not asking too much to say, "Will you be good enough to tell

the Tribunal by what nation and at what time any attempt to interfere

with vessels, passing through the high seas, under the Quarantine Laws
has ever been known or has ever been made?"
Mr, President, what is quarantine? Quarantine is a local municipal

regulation; that, when a vessel is coming to your ports and to your
harbours from an infected place, she should not be allowed to come into

your ports without a clean bill of health. If she has not got a clean
bill of health, she has to be put into a certain position and be disin-

fected for a certain time. Now, where is the quarantine performed!
Everybody acquainted with these matters knows that the quarantine is

performed in the country where the vessel intends to unload its cargo
or disembark its passengers.
The Attorney General, put a case to the Court; and I should wish to

enforce it. Take a vessel bound to France, Germany, or Belgium or
Russia passing through the English Channel. Has anyone ever heard
of an attempt by Great Britain to stop such a vessel and say she is to
be subjected to penalties because of the quarantine laws? The mere
statement of the case, I submit, is conclusive. When a ship is going
or a person is going to visit a territory, it is a part of the prerogative
right of the Crown, and I suppose in the United States of the Presi-
dent, but I will not venture on surmise in that matter, but someone has
the power, to make laws or lay down rules under which foreigners shall
visit the country. We, by our legislation, of course, prescribe the con-
ditions under which foreign ships shall visit our shores, and among
them are the Quarantine Acts.
We have told you and I am permitted to say it with the authority of

the Public Department for which I have no longer the right to speak,
but my learned friend the Attorney General has, that such an instance
in Great Britain is unheard of, that no attempt has been made, or could
be made; and on principle as I have said, when you remember the pro-
cess called Quarantine is to be done in the country which the ship is

going to visit, it is obvious it can have no application quite apart from
the terms of the Municipal Act to vessels merely passing through the
high seas. When these Acts were under consideration by the Court of
Queen's Bench in that judgment so often relied upon by my learned
friend, Mr. Carter the Queen v. Keyn the true ground of the Quarantine
Acts was considered. They are put by Lord Chief Justice Cockburn
at page 89

:

J
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I am fiiTthor of the opinion that Parlinment has a perfect right to say to foreign
ships that they shall not, without coniplyiug with British law, enter into British
ports, and that if they do enter they shall be subject t<j penalties nnless they have
previously complied with the requisitions ordained by the British Parliament;
whether those requisitions he, as in former times, certificates of origin, or clearances
of any description from a foreign port, or clean l)ills of health, or the taking on
board a pilot at any place in or out of British jurisdiction before entering liritish

waters. Whether the Parliament has so legislated is now the question to be con-
sidered.

Therefore, Mr. President, I aak the Tribunal in conRidering tlie argn-
nient I have addressed to you on this matter, to say there is absolutely
no analogy; it falls within the principle I enunciated before the adjourn-
ment to day that these laws are intended to operate and to have effect

only on vessels coming to our own country and to our own ports and
upon our own vessels; those were the words iised by Mr. Justice Story
in the case of the "Apollon" which will be found reported in the 9th
Wheaton.
Then Mr. Phelps at pages 160 to 163 asserts in his argument that

Great Britain has claimed the right of search in time of peace. I am
going to make but one observation with regard to that matter. We
were of course surprised when we found the reference made to the letter

of Lord Aberdeen. We sent for that letter and the Tribunal have now
before it the original letter of Lord Aberdeen, the contemporaneous
letter of Mr. Stevenson who represented the United States speaking of

the year 1841, and again we have the debate and diplomatic correspond-
ence in the years 1858 and 1859.

The result of that being that so far from it being true that Great
Britain had never abandoned, if she ever claimed, but still insists upon
this right of search in time of peace, the very document referred to by
my learned friend in his argument contains the most complete and
absolute refiitation of the argument put into the mouth of Great Britain
on behalf of the United States.

Sir, I believe that, without, of course, pretending to say that I have
covered the ground in the same way upon this part of the case as my
learned friend the Attorney-General did, I believe that I have noted
all of the heads of argument on the question of protection which have
been cited by Mr. Phelps in support of his view. And I come back to
that principle upon which, and by which in my submission to this Tri-

bunal, this case must be determined, so far as this matter is concerned.
If the United States have got the right of property in the seals or in the
seal herd, that property does not cease when those seals leave the ter-

ritorial waters of Behring Sea; and I should admit that from the point
of view of what may be called defence in that sense—that if the United
States, or the representative of the lessees could say to the pelagic

sealer a thousand miles south of the Pribilof Islands, or in the Gulf of
Alaska, or away to the west of those islands of which I gave the name
this morning, "That seal which you are going to shoot is mine, you
must not shoot it", he would be allowed to take measures, not to break
the peace, but to take measures to prevent the seal being shot, and in

a municipal court, if the man who had shot the seal came into the juris-

diction, so that he could be sued, might have the right to bring what
Ire call an action of trover or an action for the value of the seal.

Senator Morgan.—Or if the ship was brought into the Prize Court,

they could proceed against the ship!

Sir Richard Webster.—No I have never heard of such a thing as

A proceeding in a Prize Court because a piece of property was taken

except in time of war. It is foreign to the whole principle of our juris-



554 ORAL ARGUMENT OP SIR RICHARD WEBSTER, Q. C. M. P.

diction. There is no relation, forgive me for a moment if I enlarge

upon it—tliere is no relation between the offence and the punishment,
Senator Morgan.—I do not understand, Sir Eichard, that the juris-

diction of a Prize Court depends upon the fact that there is an existing

state of war.
Sir Eichard Webster.—There mnst be either an existing state of

war or an arrangement by treaty between the parties.

Senator Morgan.—I think not.

Sir Eichard Webster.—Well Sir, I speak subject to correction. I

am aware of the slave trade conventions, whereby vessels were allowed

to be taken in and condemned as between two nations.

Lord Hannen.—The prize court is usually assigned to the admiralty
court; but I never heard of a prize court except in relation to war. I

never heard of such a thing.

Senator Morgan.—What becomes of the cases of the violations of
the customs laws? smuggling!

Sir Eichard Webster.—With great deference to Senator Morgan,
they would not be enforced in a prize court at all. They would be
enforced in a municipal court to which jurisdiction was given by statute.

Senator Morgan.—Prize jurisdiction.

Sir Eichard Webster.—I beg your pardon.
Senator Morgan.—Jurisdiction to condemn a prize by capture and

confiscation.

Sir Eichard Webster.—I beg your pardon, Sir. I say with the
greatest respect that there is not a vestige of authority that a prize

court would be necessary in order to put into force a breach of munic-
ipal statute.

Senator Morgan.—I do not mean it is necessary; but it occurs to me
that it is the subject of such jurisdiction ; that the municipal statutes
can confer that power upon the prize court.

Lord Hannen.—Of course a court may have that power, but by the
municipal law it would have jwwers analogous to those which are exer-
cised by a prize court.

Senator Morgan.—That is exactly the power conferred by Act of
Congress upon the courts of the United States.
Lord Hannen.—That may be: but a prize court is something, so far

as my knowledge goes, which has only relation to a state of war.
Sir Eichard Webster.—By the law of both countries.
Senator Morgan.—That seems a national view of it; but every

State has the right to give to its courts such jurisdiction. A prize
court is a municipal court, and depends for its jurisdiction upon munic-
ipal law. It derives its jurisdiction under the municipal law.

Sir Eichard Webster.—It is a confusion of terms.
Senator Morgan.—1 will hear you, with pleasure.
Sir Eichard Webster.—With great deference, it is a confusion of

terms.
Senator Morgan.—I think not.
Sir Eichard Webster.—Suppose a statute passed against smug-

gling,—we will take the case of a law, first, if you please—that brandy
shall be subject to a duty of $5 a gallon. Any person who smuggles
brandy shall be liable to a penalty of $100 and 'the ship, just the same
as, according to our law, the ship can be seized and confiscated.

Senator Morgan.—The ship commits the offence.
Sir Eichard Webster.—If you like. It is immaterial to my pur-

pose. The man commits the offence, but his ship is supposed to do it.

Senator Morgan.—The offence is attributed to the ship.
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Sir EiCHARD Webster.—The ship comes in : is seized by a custom-
house officer: is libelled—which is the expression fornierly used in the
old courts—is libelled and condemned. That court docs not act as a
prize court in doing that. I will go further;—tliere is no foundation
for the suggestion that in exercising that jurisdiction the court would
be a prize court. It may very likely be that you have said to that
court "If a prize case arises you shall have prize jurisdiction." We
were told by Mr. Phelps, and I will take it from him—I do not think
the statute has been produced by which these Alaskan courts have
prize jurisdiction, so far as this municii)al laws can give it. I have not
seen the statute, and, I cannot therefore express my own opinion upon
it, but that would not make them prize courts when they condemn a
ship for smuggling; and no lawyer would say for a moment that when
the schooner " ISan Diego" belonging to San Francisco was condemned
in the Port of Alaska for a breach of the revenue laws it was c<m-

demned in a prize court. Under this same statute, section 1954 actually

applies the laws with regard to customs, commerce and navigation, and
gives this court jurisdiction in respect of breaches of those laws.

Sir, but I will ask my learned friends if they are going to say that
the Alaskan court, condemning an American scliooner for a breach of

the revenue laws—the very case you put—for running brandy on the
coast of Alaska, was sitting as a prize court, I will ask them for their

authority.

Senator Morgan.—You will find it in the statutes. Sir Richard.
Sir liiCHARD Webster.—I should like to see the section of the

statute that gives them that jurisdiction as a prize court, it is an olfence

against municipal law. The municipal law provides a penalty and the
forfeiture of the ship.

An American ship having smuggled goods into the port of Alaska,
she is libelled ; she is sold ; the captain is fined. There is not a vestige

of an authority for the suggestion that that is the act of a prize court.

Senator Morgan.—Except that authority which is given by the
statutes of the United States, which authorize the courts to proceed as

in cases of prize for the condemnation of smugglers.
Sir Richard Webster.—I have not yet seen such a statute. It is

not in the stature set out in the United States appendix.
Lord Hannen.—Mr. Phelps, for convenience, could you refer us to

that statute conferring what we will call prize jurisdiction upon the
local courts of Alaska?
Mr. Phelps.—I will have it looked up, Sir, and present it to the

Court.
Sir Richard Webster.—I am much obliged to Lord Hannen for

putting that question. I had ventured to say that the statute set out
in the Appendix did not contain such authority.

Senator Morgan.—K you will allow me, I will state my proposition

in regard to that.

Sir Richard Webster.—All I desire to say is that the United
States printed for our information in volume one of the Appendix to

the Case, pages 92, 99, the statutes applicable to this case, applicable

to the seizure of these vessels, giving the Alaskan Court jurisdiction,

and permitting the proceedings to be taken.

Senator Morgan.—I do not know that I am responsible for the atti-

tude in which this question may have been presented to the slightest

degree. The counsel certainly would not like it that I should be held

responsible.

Sir Richard Webster.—I do not know that, sir. They might do
worse.



556 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

Senator ]\Iorgan.—But I understand the law to be this in regard to

prize courts. They derive their jurisdiction from the municipal lavr.

There is, however, a sort of jurisdiction which comes to them from the

very ancient usages under the international law, which, when they are

called i)rize courts, may enlarge the purview of their authority and
power; but no nation, as I understand it, can establish a prize court

within the bosom of another nation.

Sir KiCHARD Wei?ster.—Except by treaty.

Senator Morgan.—I mean by its own authority.

Sir liiCHARD Webster.—Quite right.

Senator Morgan.—And therefore the power of a nation to organize

and to confer authority upon its prize courts must be a municipal power
in its authority, in its rules; and whatever is done within it is accord-

ing to what the usages, customs and decisions of that prize court,

subject to the api)ellate authorities over it, may consider to be proper.

Sir KiCHARD Webster.—I believe. Sir, that the true view is that

the prize court, constituted by municipal law, has to administer inter-

national law. I do not, of course, want to appear to be arguing this

matter.
Senator Morgan.—I have advanced nothing in the nature of advo-

cacy. I have a right to ask your opinion upon any question you are
discussing.

Sir EiCHARD Webster.—Certainly; but I beg to remind you that
you were not responsible for the way in which it was framed by my
friends.

Senator Morgan.—I am not.

Sir KiCHARD Webster.—Let me put two or three cases which are
perfectly well known to the Tribunal. They know what maritime lien

is and a condemnation of a ship in rem; a ship comes into port. She
is arrested for salvage, or she is arrested for a collision, and she is sold.

Senator Morgan.—You mean a vessel brought into jjort.

Sir liiCHARD Webster.—Xo. An American ship comes into the
ports of Great Britain. She is libelled in the admiralty court in the
case of collision, and the damage is so great that it is more than her
value. She is condemned and sold by the Marshal of the court. You
would not say, Sir, that that court was sitting as a prize court.
Senator Morgan.—I would not.

Sir EiCHARD Webster.—The fact that there is condemnation and
sale, or condemnation of the vessel, does not make it a prize court; and
if there is any thing in this point, or rather in the suggestion that you
have been good enough to put to me, it would equally apply to the
condemnations in rein in our courts.

Senator Morgan.—If you will allow me, in the case you suggest of
a collision, there is a private wrong to be redressed by the action of a
court of admiralty. In the courts of prize jurisdiction there is a public
wrong to be redressed through the agency of what are termed prize
courts.

Sir liiCHARD Webster.—My next observation would have met that
The most common cajje for condemnation for revenue is for smuggling.
An information is filed in the name of the Attorney-General on behalf
of Her Majesty, the Queen. I do not know what the corresponding
procedure is in the United States, but I should rather suppose that
some public officer has the right of suing for the i>enalty, or taking
proceedings for the penalty, in his own name, against the ship, or
against the owner, as the case may be. That vessel is condemned and
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sold for a breach of the. revenue laws. I say no man who has ever
considered that matter would consider that that court was acting as a
prize court.

Senator Morgan.—That depends on the nature of the statute under
which the court was acting.

Sir Richard Webster.—I am entitled to say, where is the statute
which suggests it was a prize jurisdiction! I appeal to Mr. Justice
Harlan. It is so foreign to anything that is in these statutes that it is

impossible for an English lawyer, at any rate, to understand how such
a question could have been raised. The court may have a prize juris-

diction. The court may have an admiralty jurisdiction. For all I

know, it might have a small debt jurisdiction. It may have a divorce
jurisdiction. It may have a cliancery jurisdiction, or any number of

jurisdictions. But because it has got the jurisdiction, it does not make
it act as a divorce court when it is trying maritime cases, or as a ])ro-

bate court when it is trying divorce cases. And so in the same way,
the fact that a ship is condemned under this statute does not make
that court a prize court; and to those who advocate this theory, I

would place my learned friends Mr. Carter and Mr. Phelps, in this

dilemma

—

Mr, Phelps.—What theory do you understand us to argue f

Sir Richard Webster.—I was only assuming for the moment that
you would argue the theory submitted by the learned Senator. That
is all, Mr. Phelps. 1 will say nothing more than that; and you will

not think it wrong, I am sure, to put it in this way.
Mr. Phelps.—Not at all.

The President.—I hope you will not understand the opinion of an
Arbitrator, whoever he may be, and whatever may be his nationality,

to be on the side of any of the parties here.

Sir Richard Webster.—I think you misunderstood me, Mr. Presi-

dent. I am doing nothing, with great deference, either irregular or

improper.
The President.—I do not mean to say you are doing anything

improper.
Sir Richard Webster.—I am assuming that Mr. Phelps contends

that the court of Alaska is to be presumed to act as a prize court in

condemning these vessels. I am assuming that my first question would
be, if an American ship is condemned because engaged in shooting
seals in the waters of Behring Sea, by the Court of Alaska, will my
learned friend contend before this Court, and assume the responsibility

for the advocacy of this position, that that Court was acting as a prize

Court!
Mr. Phelps.—It may possibly help my learned friend if I say in a

word that I conceive that no question whatever in regard to the validity

of those seizures, and no question whatever in respect of the right of

the United States to seize any vessel hereafter, is submitted under this

Treaty to the Tribunal, so far as I am concerned.
Sir Richard Webster.—^Of course, in one sense, it relieves me, but

it is in no sense any assistance to the particular point that was under
discussion. To say that my learned friend does not agree that any
such matter is submitted to the Tribunal, is one thing. That is not the

point. The point is whether the view which was submitted for ray con-

sideration by a member of the Court, that the Alaskan tribunal is to biB

assumed to be acting as a prize court, is correct.

The President.—I believe one of our colleagues put an inquiry to

you in order to elucidate the matter, for the advantage and profit of the
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Arbitrators, of whatever nationality they be, and not at all to interfere

with the pleading of the case, and not to take the point of view of one

of the ])arties.

Sir KicHARD Webster.—I was not suggesting the contrary for a

nionieut. 1 was merely saying that if it was part of my learned friends'

argument to contend that the Alaskan Court sat as a prize Court, I

should immediately ask to be told the statute of tlie United States

which makes the killing of a seal in the high seas of Alaska an offence

cognizable in a prize court, and to be adjudicated upon by a prize court!

The President.—You are relieved of that by the answer of Mr.
Phelps.

Sir Kichard Webster.—I should doubt it, Mr. President.

The President.—But perhaps you wish to put your own case and
advocate your own views.

Sir Kichard Webster.—I have not made my meaning clear to you,

Mr. President. Many days ago, when the question arose about these

courts having a prize jurisdiction, Mr. Phelps was good enough to inter-

pose and say that the Alaskan courts had got prize jurisdiction by stat-

ute, and it was with reference to that that Lord Hannen put the ques-
tion to hiui but a few moments ago, could he, without inconvenience,
tell us where this statute giving prize jurisdiction was to be found.
But I am entitled, Mr. President, to press upon the Court that the only
condemnation possible is the condemnation under municipal law, and
that if it be condemnation under municipal law, that that will not be
cognizable by a prize court, and that if it be an offence under municipal
law, then it cannot, for the reasons which I have already given to you this

afternoon be extended to the high seas; and further, that on the broad-
est view of a municipal statute, it can only be put in force against a
vessel which either has recently broken the law within the territorial

limits, or is intending to go and break the law within territorial limits.

Not one of those arguments would apply to the case if we were dealing
with a prize court.

Senator Morgan.—I understood you to say, Sir Eichard, that a prize
court could have no jurisdiction except in a case of belligerency.

Sir Kicuard Webster.—As a i)rize court.
Senator Morgan.—I am speaking now of the power of a Government

to confer upon its courts prize jurisdiction in any other cases than in
case of war.

Sir Richard Webster.—One must be accurate in one's terms. If
you mean confer upon its prize courts jurisdiction to act sometimes as
prize courts, sometimes to administer the revenue laws, and sometimes
to administer the laws of admiralty and divorce, of course the Govern-
ment have got the power to do it.

Senator Morgan.—Except as to the question of divorce, that is

exactly a description of the jurisdiction of the United States District
Court.

Sir Kichard Webster.—But, Mr. Senator, that does not make the
court act as a i)ri/.e court when it is adjudicating between plaintiff and
defendant in a small debt.
Senator Morgan.—If the statute says so, that does make it act in

that way.
Sir Kichard Webster.—That, of course, is an assertion. I must

not meet it by counter assertion. I should have thought it extremely
doubtful that in that case as against another nation it could make it a
prize court. I should be very glad indeed, now that this case has
assumed sufficient importance to be put to me by a member of the T4'
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bunal, if my learned friends would supply me with the statutes which
support the view that the court is to sit as a prize court when it is con-

deinninjf a person for having shot a seal under section 1956, or under
section 1054.

If you would kindly look at page 95 of the statutes which have been
set out, ''the laws of the United States relating to customs, commerce
and navigation are extended to and over all the mainland, islands and
territory"; and I will assume that among the laws or customs is a pro-

hibition against smuggling, and I will assume that the American ship

has been caught smuggling and is condemned, just like a vessel in Great
Britain caught smuggling is condemned by tlie Exchequer Division, it

used to be in old days, on the Revenue side of the Court of Exchequer,
but now by j^roceedings upon what is called the Crown side of the Hijgh
Court of Justice.

Lord Hannen.—We will assume for a moment that there is such a
thing—we shall have proof of it if it exists—a court established and
called a prize court, and that it should be said that it should have all

the powers of the prize court; and amongst the rest that it should have
the power of seizing any vessel which was engaged ii^ the slave trade.

Still, it would not be a prize court, in that sense. It would have effect

against the subjects of that nation, but not against other nations.

Sir Richard Webster.—That is my respectful contention, my Lord,
in answer to the learned Senator; but of course, in my point of view,

if one can put a case a fortiori, the case is so much stronger because
the statutes of the United States which are set out, as we have seen, do
not purport anything of the kind. The statutes simj)ly purport to give
an ordinary municipal court municipal jurisdiction.

Perhaps I might conclude, Mr. President, by giving an instance. Sup-
posing that the law of United States provides that every coasting ves-

sel shall have a certain number of cubic feet of space for the crew to

sleep in, or a certain amount of lime juice put on board, or a certain

amount of medicine for the crew, with a penalty for not doing it, confis-

cation, if you like. It would be a strong thing to say that because the
court had jurisdiction in prize cases, when it was condemning that ship
for a breach of the laws of navigation, it sat as a prize court. The
learned Senator will, I am sure, understand that I only desire to grasp
his meaning; and desiring to grasp his meaning, I cannot see the
slightest ground for coming to the conclusion that there is any justifi-

cation for saying that when any vessll is taken into a court and con-

demned by that statute, the court that condemned it was sitting as a
prize court.

Sir, I have all but concluded. If you will permit me a short time
to-morrow morning, I will try to sum up and deal with the point I said
I should deal with, in reference to the jurisdiction of this Tribunal.

The Tribunal thereupon adjourned until Wednesday, June 7, 1893, at

U,30 o'clock A.M.



THIRTY-FOURTH DAY, JUNE f^, 1893.

Sir Richard Webster.—Mr. President, I shall compress into a very
small compass the remaining observations that I desire to address to

the Tribunal. There is one matter to which I should not have made
further reference, except for an observation of my learned friend Mr.
Phelps. If you will kindly look at page 1402 of yesterday's Report,

the statement made by Mr. Phelps in the middle of the discussion which
1 will call the " Prize Court" discussion, which was perhaps not very
close to my present purpose, is this

:

I conceive that uo questiou whatever in regard to the validity of those seizures,

no question whatever in respect to the right of the United States to seize any vessel
hereafter is submitted under this Treaty to the Tribunal, so far as I am concerned.

Well, it surprised us all very much at the time, and it led me to look
back and search my memory and again to examine my notes with ref-

erence to the United States contention: and it does occur to me to say
to you, Sir, and to ask your consideration of the question why are we
here if that was the real position taken up by the United States! The
only way in which they have attempted to exercise jurisdiction in the
Behring Sea has been by seizing the sealers' ships and by imprisoning
these sealers themselves under the municipal law. But do not let it be
put in any words of mine; let it be taken from the Case submitted to
this Tribunal after most careful consideration by the United States,

—

both in the Case and Counter Case; and I shall ask the Tribunal to be
good enough to refer to the pages as I read them. At page 301 the
United States Case occurs this passage, after dealing with property.

[I should mention they have enumerated on pages 295 to 299 their
specific findings, or what they suggest should be the findings with
regard to the various questions. I need not go over those, because they
are the same points to which I have been referring.]

The United States Government defers argument in sapport of the propositions
above announced until a later stage of tliese proceedings.

In respect to the jurisdiction conferred by the Treaty, it conceives it to be within
the province of this high Tribunal to sanction by its decision any course of execu-
tive conduct in respect to the subject in dispute, which either nation, in the judg-
ment of this Tribunal, he deemed justified in adopting, under the circumstances of
the case.

And at the bottom of the page

:

In conclusion, the United States invoke the judgment of this High Tribunal to
the etfect.

First, as to the exercise of right by Russia. Second, that Great
Britain had not objected. Third, that the body of water now known as
Behring Sea was not included in the phrase " Pacific Ocean." Fourth,
that all the rights of Russia passed to the United States.
Then I read the actual words.

That the United States have such a property and interest in the Alaskan seal herd
as to justify the oinidoyincnt by that nation, upon the high seas, of such means as
are reasonably necessary to ))revent the destruction of such herd, and to secure the
possession and benetit of tlie same to the United States; and that all the acts and
l)roceedinp8 of the rniteil States done and had for the purpose of protecting such
property and interest were justifiable and stand juetitied.

560
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And upon that the United States invoke the Judgment, as they them-
selves say, of this High Tribunal.
Now 1 turn to the Counter Case to see whether that position is in

any way abandoned and 1 will ask the Tribunal to be good enough to
look at pages 130 and 135 of the Counter Case.

Reasons vrhy seizures made.
The United States charge that each and all of the vessels when so seized were

engaged in the hunting of fur seals in the waters of Behriug Sea iu violation of the
Statutes of the United States and that such seizures were made in accordance with
the laws of the United States, enacted for the i)rotectiou of their property interest
in the fur-seals which freriueut Behriug Sea and breed only upon the Pnbilotf It>land8
which Islands are part of the territory of the United States.

In page 135 just above the signature occur these words.

The Government of United States, in closing its presentation of the matters in
controversy by his rejdy to tlit> printed Case of Great Britain re-asserts the positions
taken in its printed Case and all of the propositions and conclusions contaiued.
therein, and is x>repared to maintain the same by argument before the Tribunal of
Arbitration.

And that which I read from page 301 and page 303 of the United
States Case are among those very conclusions to which attention is

there directed. One scarcely needs to refer to the words of the Treaty
for this purpose but when you remember the opening words of the
preamble so often referred to by the members of the Arbitration.

The questions which have arisen between the Government of Her Britannid
Majesty and the Government of the United States in the waters of Behring's Sea and
concerning

—

and so on ; and, at the beginning of article I the same words occur, and
we are to be told today that no question arises as to justification,

legality, or validity of those acts; I do not understand what is the
meaning of the pages and pages of the written argument of my learned
friend Mr. Phelps justifying these very acts which he now says he is

not concerned to defend either in the past or in the future on the
ground that they are what he has called "defensive regulations".

We shall understand more distinctly what Mr. Phelps' meaning is

when he argues, but I could not allow that observation to pass with-

out a respectful protest before this Tribunal having regard to the ])osi-

tiou in which Great Britain is placed, and to the circumstances out of

which this Arbitration arose.

I stated the other day that I should say a word or two upon a point

suggested by a member of this Tribunal, that this Tribunal was not
bound to act upon the principles of either municipal or international

law.

The President.—Is that all that you have to say with reference to

what Mr. Phelps said yesterday ?

Sir liicHARD Webster.—It is.

The President.—Then, Mr. Phel])S, you will no doubt be kind
enough to note what has been said.

Sir Richard Webster.—When Mr. Phelps comes to reply, Sir, I

have no doubt he will deal with it.

Now as I said I stated two or three days ago I would not fail to

notice a point suggested by one member of the Tribunal that though
analogy from municipal law might be of use, I only put my own para-

phrase of his meaning—although the analogy of existing, recognized,

international law might be of use, this Tribunal was in a sort of posi-

tion to award the right of property or the right of protection inde-

pendently of there being by international law, any such right recognized,

existing or known. All I can say is this, agaiu respectlully to protest

B s, PT xin 30
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against such a question being imported int^ the jurisdiction of this

Tril)unal, or against it being suggested, that when the words: "The
questions wliich have arisen respecting the rights of property, respect-

ing tiie rights of jurisdiction, of the United States"—when those

questions were framed it was coutemphited that this Tribunal should

decide otherwise than as jurists addressed by lawyers, and applying

principles of law. You will remember that the Treaty provides that

the Arbitrators selected by the foreign nations shall be jurists of dis-

tinguished reputation, in their respective countries.

]\lr. Phelps.—We claim nothing different from that.

Sir Richard Webster.—I am extremely obliged to my learned

friend, Mr. Phelps, and I thank him for his perfectly courteous obser-

vation. I was going to have pointed out that I did not understand my
learned friend Mr. Carter's argument in any way to deviate from that

position.

Mr. Phelps.—No.
Sir KiCHARD Webster.—I merely mention this because I stated in

reference to an observation made that 1 should deal with it, but there

is some little justification in the Tribunal thinking that such a thing

was going to be contended from the language of Mr. Coudert, which I

oidy notice in passing to show what 1 had in jny mind. One of the

two passages to which I refer is at page 552 of the revised print, and
is in these words.

Well ill arguing before this High Tribunal the word "right" is most extensive.

If there were any Tribunal of lesser dignity that could determine this question we
would not have called upoa you. The mere calling upon you enlarges the domain
of right.

And on page 575 the same idea is repeated by Mr. Coudert in these
words.

Because it is law that we want. Law in its best sense, in its highest sense, in its

most moral sense; the law that would be expected not from a statutory Tribunal,
not the law that would be expected from oue nation or the other, contined within
narrow limitations which sometimes strangle the right; but from a Tribunal formed
for the very purpose of expanding, enlarging and recognizing the beauty and
greatness of international law.

Sir, I do not believe that there is any difference between Mr. Carter,
Mr. Phelps and myself upon this matter, but, on the other hand, I did
not feel it respectful to the Tribunal to abstain from making the obser-
vation in answer to a suggestion falling from one of your body. May
I remind you, Mr. President, that the original and only cause of this
Arbitration was the interference with the pelagic sealers in catching
the seals, in shooting the seals in the non-territorial waters of Behring
Sea, and the seizure of the British ships and their condemnation by
the Amoiican Court, and I point once more to the language of this
Treaty, both the opening words of article I, and articles VI and VII,
making the most marked distinction between Regulations which are
only to be considered in the event of the concurrence of Great Britain
being necessary, and rights which the United States possess independ-
ently of Great Britain at all. That distinction would have been wholly
unnecessary and wholly out of place if it was supposed that the only
function and jurisdiction of this Tribunal was to deal with joint rights,
or joint privileges and joint interests. Those joint rights, joint privi-

leges and joint interests have to be considered under article VII, and
have no place whatever under article VI.

Sir, there is but one other independent branch of this case to which
I desire for a few moments to direct attention; and that is with refer-

ence to that which is the real principle for which Great Britain is con-
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tending. In many passages of my learned friend Mr. Carter's speech,

he indicated that we were morally wrong in contending for the right

of our nationals to shoot seals upon the high seas, and in many of the
passages of the written Argument my learned friends have declined to

recognize the right of catching, fishii>g, shooting,— I care not what
word be given to it; probably capturing seals is the best word to give,

—

upon the high seas as being a right at all. Our position is this. Sir;

that, apart from Treaty, apart from agreement between nations, the
subjects of all cannot be restrained and restricted in the exercise of
their natural rights, the right of catehing wild animals upon the high
seas, be they whales, be they seals, be they sea-otters, be they porpoise,

turtles, walrus or fish; for that is one of the natural rights that all

nations equally enjoy.

My learned friend the Attorney General cited a few of the leading
authorities on this point. Probably it will be suflficient for my purpose
if I enumerate them to you. Chancellor Kent, Hettter, Martens, Whea-
ton, Manning. If my learned friends desire the actual references, or
if the Tribunal desire the references, I will give them. It will be per-

haps of some little assistance if I do so. In Hefiter, the i)assage which
I should desire te direct the attention of the Tribunal to is at page 149.

Mr. Justice Harlan.—What edition?

Sir EiCHARD Webster.—The third edition revised and enlarged by
the author. Martens, "Traite de Droit international", page 197. There
appears te be only one edition, published in Paris in the year 1883.

Manning I should cite from the edition of 1875, the one edited by a
gentleman no longer living—a most distinguished lawyer—Mr. Sheldon
Amos; I cite from page 119 of that edition. Chancellor Kent I cite

from the edition of 1878 edited by Mr. Abdy at page 97—Kent's Com-
mentaries on International Law. Chancellor Kent's own words, (not
Mr. Abdy's) are these

:

The open sea is not capable of being possessed as private property. The free use
of the ocean for navigation and fishing is common to all mankind and the public.
Jurists generally and explicitly deny that the main ocean can ever be apT>ropriated.
The subjects of all nations meet there in time of peace on terms of equality and
independence.

Those are Chancellor Kent's own words. It must not be thought
that I am not reading the other passages because they are not equally
pertinent, but it is out of regard to the Tribunal looking to the time 1
have occupied. I merely read that passage, because I understood the
Tribunal desired to know from what particular book of Chancellor
Kent's I was reading and whether it was his language.
Mr. Justice Harlan.—I never saw that book before. I suppose what

is in that book is in the first volume.
Sir Richard Webster.—This is Kent's Commentaries on Interna-

tional Law, which I believe forms one of the volumes of his Commen-
taries.

Mr. Phelps.—It forms part of the first volume.
Sir Richard Webster.—^That is my recollection exactly. It forms

the opening 300 or 400 pages of one of the first volumes of Chancellor
Kent's book. Then Sir Travers Twiss' work on "The Law of Nations
in Time of Peace". I read from the edition of 1884 by Sir Travers
Twiss at page 285. Sir, these authorities might have been multiplied
to a much larger extent. I do not know among the authorities cited
by my learned friend any which in any way conflict with my conten-
tion. In fact, my friends put their case on narrower grounds and on
diflerent principles; but there is one to which I wish to call attention
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because we have been twitted both in the written Counter Case of the

United States and orally in arj^ument with having misunderstood those

points, and that is the enunciation of the law made on behalf of the

United States in the year 1832, when the question of the "Harriet"

arose in the Falkland Islands. It is referred to and set out at length

in the British Case, and in order to quote nothing as to which there is

anv di8\)ute, I refer entirely to the documents set out at pages 185 to

lV)i of the United States Counter Case, Possibly, the Tribunal will be

kind enough to take that volume before them. I have also examined
the original documents and find nothing conflicting with the position

I am now about to submit.

The criticism that is made by the United States when we used the

language of the United States in regard to their rights is: At that time

there was no question of deep sea fishing involved, and therefore it is

not pertinent to the question in respect of which you, the British Gov-
ernment, cite the authority. Well, if it were true in fact it would not

be any answer to the argument inasmuch as the United States have
enunciated the law in most general terms, but it is not the fact. Buenos
Ayres was threatening to interfere not only with the seal fishery but
the whale fishery, and it is pointed out in these papers that whales
were caught outside the 3 mile limit, and it is in connection with a claim
by Buenos Ayres to stop and interfere with vessels doing two things,

whaling and sealing; and the seals undoubtedly were caught on the
uninhabited shores of certain islands as to which there was a dispute
with regard to territory.

I will show from these original documents it is not an answer to the
British argument, founded on the enunciation of the law by the United
States themselves, to say that tliewonly question there raised was as to

killing seals on land, and that no question had arisen as to killing them
on the high seas. Will you Mr. President look at page 186.

The undersigned would also call the attention of His Excellency, the Minister of
Foreign Aft'airs, to certain declarations of Don Luis Vernet, important as coining
from a high functionary of this Ck)vernment, the military and civic governor of an
extensive region, and if those declarations are to be considered as indicative of the
sentimentti and views of this Goveinuieut there would be just cause for apprehend-
ing that a project was in contemplation involving the destrnction of one of the most
important and valuable national interests of the United States, the tohalefishery.

You will observe that that is italicised.

For he declared to Captain Davison that it was his determination to capture all
American vessels, including whaling 8hq)8 as well as those engaged in catching seals,
upon the arrival of an armed schoontM, for wliich he had contracted, which was to
carry six guns and a complement of fifty men.

The italics are not ours. I should gather from the way in which it is
printed those italicised words occur in the original^ at any rate I only
read from the United States document.
Then on i»age 187:

Bat had tlie (iovernor, in the exercise of his authority, confined himself merely to
tue capture ol Aiinrican vessels, and to the institution of processes before the regu-
lar tribunals wlii.ii ailininister the laws in this country with the sole view of ascer-
taining whether trans-nssions against tiie laws and sovereignty of this Republic had
or bad not been comiiiitled. and had he so done in strict pursuance of his delegated

""u *"' ' ^®* V ^ '*'^^' "*" ^''*" <'Overnment of the United States even an exercise of
authority thus limited, would have l)een an essential violation of their maritime
rights; and the undersigned is instructed and authorized to say that thev utterly
deny the existeiice of ;ni.v riglit in this Republic to interrupt, molest, detain, or
capture any vessels belongini: to citizens of tlie United States of America or any per-
sons being citizens of thos(. States, engage<l in taking seals, or whales, or anv species
ot hsli or marine animals in any of the waters, or on any of the shores or lands, of
any or either of the Falkland islands, Terra del Fuego, Cape Horn, or any of th»
a<ljaceut islands in the Atlantic Ocean.

e> j
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Now after some further iiegociations wlii<*h I ha\e looked through
and which are not material for my purpose a further document was sent

from the American Charg^ d'Affaires to the Buenos-Ayres Minister on
the 10th July 1832 and on page 188 there is this discussion about sov-

ereignty.

We were told at one stage of this Argument the whole question in dis-

pute was as to whether the Argentine Kepublic had the right of sover-

eignty. At the bottom of page 18<) that question is put on one side

showing it was not at the root of discussion.

The following is the passage.

Bnt ajjain if the ri^jlits of Spain to these Islands were nndoiibted, and if, a^ain, it

be admitted hypothetioally that the ancient vice-royalty of the Kio de la Plata, by
virtue of the lievolution of the 25th of May, 1810, has succeeded in full sovereignty
to those rifjhts would that admission sustain the claim which the province of Buenos-
Ayres, or in other words, the Argentine Republic, sets up to sovereignty and juris-

diction.

Then again in page 189.

But again if it be admitted hypothetically that the Argentine Republic did snc-

ceed to the entire rights of Spain over thes(! regions and that when she succeeded
Spain was possessed of sovereign rights, the question is certainly worth examination
whether the right to exclude American vessels and American citizens from the fish-

eries there is incident to such a succession of sovereignty. The ocean fishery is a
natural right, which all nations may enjoy in common.

This would not be necessary if they were discussing the quesition

simply of going on the laud.

The ocean fishery is a natural right, which all Nations may enjoy in common.
Every interference with it by a foreign Power is a natural wrong. When it is

carried on within the marine league of the coast which has been designated as the
extent of natural jurisdiction reason seem%to dictate a restriction, if under pretext
of carrying on the fishery, an evasion of the revenue laws of the country may rea-
sonably be apprehended, or any other serious injury to the sovereign of the coast,

he has a right to prohibit it; bnt as such prohibition derogiites from a natural right,

the evil to be apprehended ought to be a real, not an imaginary one. No such evil

can be apprehended on a desert and nninhabited coast; tlierefore such coasts form
no exception to the common right of fishing in the seas adjoining them. All the rea-
soning on this subject applies to the large bays of the ocean, the entrance to which
cannot be defended; and this is the doctrine of Vattel, chapter 23 section 291 who
expressly cites the Straits of Magellan as an instance for the application of the rule.

I point out in passing Mr. President that you will observe from the
point of view of the enunciation of the law if it be right—from the
point of view of authority the question of going into the territorial

waters becomes immaterial because, as was pointed out, they were only
justifying going within the marine league, that is to say going within
the distance of territorial waters for certain purposes: their real justifi-

cation was fishing in the high seas. Now if you will turnover to page
190 I shall be able to conclude what I have to say in this matter.

The treaty concluded between Great Britain and Spain, in 1790 already allnded to,

is to be viewed, in reference to this subject; because both nations by restricting them-
selves from forming settlements evidently intended that the fishery should be left

open both in the waters and on the shores of these islands, and perfectly free so that
no individual claim for damage, for the use of the shores, should ever arise. That
case, however, could scarcely occur, for whales are invariably taken at sea, and
generallj- without the marine league, and seals on rocks and sandy beaches incapable
of cultivation. The stipultition in the treaty of 1790 is clearly founded on the right
to use the unsettled shores for the purpose of fishery, and to secure its continuance.

I need scarcely point out to this Tribunal, because the perusal of the
papers is sufficient, that the whole of this argument as to the whales
would have been out of place and altogether unnecessary if it was true
as suggested the only question was the right of going on shore.

tt
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Now look at the conclusions:

Tli«' following conclusions, from the premises laid down are inevitable:

1 That the right of the United States to the ocean fishery and in the bays, arms

of the sea, gnlfs^aud other inlets incapable of being fortified, is perfect and entire.

2 That the right of the ocean within a marine league of the shore, where the

approach cannot he injurious to the sovereign of the country—as it cannot be on
uninhabited regions, or such as are occupied altogether by savages—is equally

perfect.

3 That the shores of such regions can be used as freelj- as the waters : a right

arising from the same princii)le.

That a constant and uninterrupted use of the shores for the purposes of a fishery,

would '^ive the right, perfect and entire, although settlements on such shores should

be subsequently formed or established.

Mr. President, you expressed an opinion, which I have no right to

criticise, some days ago that it must not be taken as recognized inter-

national law that this right of landing on unoccupied coasts certainly

is recognised at the i)resent day. I need scarcely remind you that I

resi)ecttully agreed, as far as an advocate was entitled to agree with

that expression of opinion; but I pointed out that at the time of which
we were speaking it was a common thing for ifations to contend that

there was such a right.

The President.—It was a question of sovereignty.

Sir Richard Webster.—But, fiom the point of view of argument
in this case, if General Foster's contention were correct, it would only
strengthen my position; because the claim made by the United States,

to catch whales, and to visit inhabited coasts, was put simply and
solely as a branch of the right of fishing on the high seas.

General Foster.—It was that the vessel was seized for taking seals

on land.

Sir Richard Webster.—Witlf great deference (General Foster will

pardon me for saying it) there is no necessity for that interruption,
because I refer to what the United States said with regard to the
threats of Buenos-Ayres to stop the vessels whaling and as to the ques-
tion that had arisen independently of a particular ship. You cannot
exclude or cut away from tlie utterances of a Nation in this way. It

suits the United States to endeavour to belittle the statements made
by their Representatives in 1832, and it has suited them in many other
points in this case to endeavour to do away with the eflfect of utter-
ances previously made by United States Statesmen of great eminence;
but my submission in reply to the interlocutory observation of General
Foster is, that wlien you read these documents, whatever claim was
asserted was asserted as flowing from the right of all nations to fish

upon the high seas; and the only effect of adopting General Foster's
criticism would be that that right would be cut down in so far as it did
not give Nations the right of touching or of landing upon uninhabited
coasts.

Sir, I submit to this Tribunal that so far from the strength of that
quotation, which is of equal point whether the Statesman was of
the United States, or Russian, or French, or of any other Power,—the
strength of that citation is in no way removed by the documents to
whicli I have calU'd attention. On the contrary, they support to the
letter and in full the arguments we founded upon them when our Case
was framed.
But, Sir, quite apart from authority, quite apart from the utterances

of any Statesman in the i)iist, will vou consider for a moment what the
end of this, and the result of this United States claim, must be?

Feeling pressed by the distinction or by the argument which would
be used in connection with such fish as salmon, in connection with such
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fish as the knowledge of the world at the present day knows to return
to their local habitation for the purpose of breeding, of which the
annual increase can be taken and of which tiie same selection can
be made as is purported to be made with seals with this additional
incident, that they are actually bred artificially to increase the stock,
my learned friend, Mr. Carter, endeavoured to get rid of tiiat difficulty

(a ditticulty which, we submit, is bound up with and is one of the vices
of his argument) by saying the distinction in the case of fish is that
they are inexhaustible. Is that the present condition of knowledge
either of the United States, or of Great Britain, or of any other Nation!
This Tribunal is asked to recognize as a matter of international law
a proi)erty in wild animals—to recognize a right of protection,—that
the animals are to be considered to belong to the United States all

over the sea? The argument is weak indeed if my learned friend
thinks he can distinguish the case of fish on the ground of the inex-
haustibility being a sufficient answer. What has been happening!
May I remind you, and I have no doubt you have some knowledge of it

(certainly some members of the Tribunal have) the United States,
France, Canada, and Great Britain in various parts of the world have
had to consider the exhaustion of fisheries and fishing banks, and they
are re-stocking them by artificial means, and further it has come out in

that examination that practically all of these fish, certainly the prin-

cipal fish, can be identified as coming from a particular place and are
of such a character even that the fish can be identified as having been
bred at a i)articular jilace and are returning to it.

It would be very Interesting to go into this, Mr. President, if it were
closer to this case; but I do not know if this Tribunal knows that
Mr. Neilsen one of the most experienced inspectors of fisheries in Nor-
way was sent to the other side of the Atlantic to advise the Newfound-
land Fisheries in this matter, and Professor Baird—I do not know
whether he still lives—probably the most eminent naturalist as to fish-

eries in the United States had advocated the re-stocking of the deep
sea fisheries and had advised that other nations should commence
re-stocking and artificially hatching in order to replenish the races of
fish then becoming exhausted, and that all these gentlemen from their

researches in these matters. Professor Baird among the number,
Mr. Neilsen among the number, have found that each of the various
species of cod have their own local habitat and can be readily and
easily distinguished. St. George's fish are known from any other kind
of cod caught on the Banks. Cape St. Mary's cod are distinguished
from any other kind of cod in Newfoundland; and a Trinity Bay fish

is known from a Placentia fish. It would interest this Tribunal upon
the question of the principle of law attempted to be pressed upon it;

if there is any reason or logic in it, I could show that it would have
such a far-reaching effect that the principle applied to this particular
case would lead nations to claim that each individual animal or fish

that could be identified, or that could be shown to have bred and shown
to return to its own breeding home, was to be the property of the i>ar-

ticular nation that could prove it came there to breed, and they had
there the power of destroying the whole of them at once or allowing a
certain number to go free. Perhaps also, Sir, you know, and it may
be interesting to the Tribunal I should mention that this has been
the subject of a very learned discussion in France with reference to the

stocking of exhausted fisheries on the French coasts. Therefore, my
learned friends will forgive me for saying that I think it is impossible

to draw the distinction they have attempted to draw between seals

and fish on the ground, as they suggest, that in one case the animals
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are bre<l in such numbers that tliey are inexhaustible, because the

experience all the world over is that fisheries have become repeatedly

depleted ; and that further, if identification and habits of returning to

the same locality, is to be a sufficient test, and if the power of destroy-

injr the whole, or abstaining from destruction is a sufficient claim, this

claim must be recognized in respect of various migratory birds and
various other animals which are of great use to mankind, probably of

much greater use than the seals, the bodies of which are wasted, the

oil of which is never reclaimed, and the skin onl}' is used for the orna-

mentation of the dresses of certain persons who can afford to pay large

snms for their apparel.

Mr. President, I have said all that at the present stage T feel it

necessary that I should say to this Tribunal. I have endeavoured only

to snpplement the much wider, abler, and more exhaustive argument
of my learned friend, the Attorney General, and it is no part of my
duty, Sir, to attempt to apply the arts of oratory or the influence of

elocjuence to the consideration of the questions submitted to this Tri-

bunal. I have had two objects in view, and two only, that, so far as

facts are involved, the true facts, all the facts, and the facts only shall

be laid before this Tribunal, that so far as enunciated principles of law
are involved those principles of law should be drawn from the best
sources that are at our command, and without any attempt either to

strain those principles in favour of, or to minimise their effect against,
the contentions we are supporting. I am perhaps, more conscious
than any one present of the deficiencies in my own argument, but I

tnist, with its defects, it may still have been of some service to this
Tribunal; but, Mr. President, what will remain forever in my mind is

the recollection of the unvarying courtesy and patience with which my
observations have been received by every member of this Court.
The President.—Sir Richard, we thank you for the very substan-

tial and useful observations with which you have supplemented the
argument of Sir Charles Russell. We knew how much we were
indebted to you already for the elaborate study you have made of this
cavse on behalf of Great Britain, and I for one have very much admired
the unrestricted and friendly cooperation of yesterday's Attorney
General with to-day's Attorney General. The country is indeed to be
envied where party spirit admits of such brotherly association when
the national interest is at stake.

I
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Mr. Robinson.—I feel very strongly indeed, Mr. President, the posi-

tion in which I am placed in being called upon to address the Tribunal

at this stage of the discussion; but I shall be spared the necessity of

further personal allusion if I may ask the Tribunal to be allowed to

apply to myself, but with very much added force, the few well chosen
observations with which my friend who precedes me has prefaced bis

argument. To me, 1 am afraid for a number of years longer than for

him, the work of a junior Counsel has also been unaccustomed; but
there are two considerations which may reconcile one, at all events to

a certain extent, to recurring, for a time, to the labour of earlier years.

Many gentlemen of our profession T believe would say that the place

even of a junior in a great national controversy of this description, is

to be preferred to the work of a senior in the ordinary duties of daily

practice; and in the next place, if I may be allowed to make an obser-

vation purely personal, may I say that all the surroundings and cir-

cumstances of this case in its condiict here, and, much more, all the
personal associations connected with it on every side, have been such,

whatever the duties may be, important or unimjiortant, accustomed or

unaccustomed, as to make it only a pleasure to dis(;harge them as best

one might be able.

If it has been difficult for my learned friend to follow the Attorney
General (as I can well understand that it was), I trust it will be
remembered how much greater the difficulty must be for me to follow

not only the Attorney General, but my learned friend Sir Richard
Webster as well. If I may use a simile, Mr. President, not altogether

appropriate to our serious work here, it does seem to me that I am
called upon to perform a task, which, while it can no doubt be best

performed in the place where we are, can seldom be successfully per-

formed by one of my own nationals. I am called upon, I fear, to

present to the Tribunal something not altogether distasteful, some-
thing which may possibly not be altogether useless, but which must be
made up of scraps and of leavings—the scraps and the leavings of

very much better artists, and artists 1 may say, who have found the

material so attractive, that even what they have left is not very good
of its kind; by which I mean that if there are any points in this case

which have not been thoroughly discussed, you will find that they are

naturally the points which it is least useful to discuss. At all events
I have felt very strongly, that if I could consult onlj' the interest of

the case and of valuable time, and follow the dictates only of my own
judgment, I should say at once the only thing which I am able to say
without doubt or hesitation—that every thing that can be said in the

case on our side has been already said, and well said, and that it can
serve no useful purpose to attempt to add to it.

But there is one thing, Mr. President, of which I am quite certain:

It could not be of any possible assistance to the Tribunal, and therefore

it would not be becoming in me, if I were to attempt to follow my learned

leaders into any branch of this case in anything approaching to detail.

The case has been exhaustively and thoroughly discussed, as it was abso-
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lutoly necessary that it sliould be discussed, and for very obvious rea-

sons. I do not think it is too miicli to say that Arbitrations as a means for

the settlement of International disputes may be said to be yet upon their

trial. There are very many who believe—all right minded men most
earnestly hope—that to an increasing extent they may become the sub-

stitnte for the only means, so terrible in its consequences, which can be

made available in their place : but if they are to do this they must justify

themselves by their works. There are many people I believe now watch-

ing this Arbitration most anxiously, who know very little of the merits

of the case, and who care absolutely nothing for the success or failure

of either of the contending parties; but they watch it in the hope that

it will show to the World, and the two nations that are engaged in it,

that if Nations donot obtain certainly by these means all that they might
])ossibly have obtained by the test of war—by the test of might—they are

at least certain to secure all that they can shew themselves entitled to

by the far preferable and more reasonable test of right. It was neces-

sary therefore, and essential, that every principle involved in this case,

eveVy consideration which either side might think it worth while to bring

to the attention of the Tribunal, should be carefnlly and anxiously
examined—every principle which is thought applicable tested, and
traced to its source—and every argument great or small which could
have any bearing on the case sliould be most anxiously weighed. But,
while this is the case, there is as it appears to me one feature peculiar to

this Arbitration considered in its International aspect. Most Interna-

tional Arbitrations, so far as I am aware, have been concerned with the

exercise of belligerent rights, or with the question of territorial or mari-
time boundaries, which could only be determined by the principles of

International law ; but it so happens that the most important questions
in this case—those upon which in substance it must ultimately turn

—

might have arisen between individuals, and might have come up for

decision in any ordinary Court in either of the countries interested.
1 1 is ])ossible of course to conceive (though I think it very difficult), that

the decision as between individuals might be different from that which
it should be as between nations. I say this, because I know that is indi-

cated in some portions of the argument on the other side, but still I think
this is hardly a possible conception ; and what I propose to do, therefore,
as the oidy course which it seems to me can avoid prolixity, and may at
the same time be of some possible use, is to assume that this case has come
uj) (as it might come up), by one individual against another, to be deter-
mined by the ordinary courts of either of the countries interested, and
endeavour to point out whatconsiderationsit would then have presented,
and upon what grounds the case would have been disposed of.

Sui)i)ose tbi- example it had been a claim, as it might well have been
if these islands had been owned by a private iiulividual—suppose it had
been a claim by one of the ownersof these islandsagainstapelagic sealer,
for the destruct ion of a (juantity of seals from the islands—you may say
1,000 dollars woith or 10,000 dollars worth; it is immaterial—and* that
it had come uj) lor disposition in one of theordinary courts of either coun-
try, in what shape would it have then presented itself to the judge, and
in what way, or ui)on what grounds, would it probably have been dis-
posed of? Now, I ai)i)rehend, the first thing that would have struck any-
one in such a case would have been the absolute novelty of the claim,
which at this stage of the world's history is certainly a consideration
entitled to some weight. I think it would occur to any judge before
whom it was brought to say:
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If there is one principle better established than another, it is the free-

dom of the seas to all the world—the ecpiality of all nations ujwn the
high seas, and the ri^ht of all people to take whatever they may find

there in the shape of free swimming fish or animals, as they may be able
to secure them. I think it would be asked : how do seals form an excep-
tion to the universal rule ? And with regard to seals themselves it would
be very properly observed : The seals have been swimming the ocean

—

both the great oceans of the world, the Pacific and the Atlantic—and
they have been the subject of pursuit by man, since long before the mem-
ory of man. Has there ever been up to this time a claim made by any
nation or by any individual to property in those animals? That clearly

must have been answered in the negative ; and if the (luestion were tested
further, I think the explanation would have been assked: have you con-
sidered the analogy between all other animals of the same kind and of

the same nature—animals/era; naturw, as we may supiK)se these seals to

be for the moment. I think the case would have been ])ut of pheasants
and rabbits and innumerable other wild animals, as to the law of which
there is no question whatever, and the PlaintitTs would have been asked
to distinguish between the claim made in this <^ase, and a claim prepertes
in seals animals and birds. I question myself whether the case would
have gone further. Whether it would have gone further or not, how-
ever 1 venture to submit that the onus would have been on the claim-
ant—that is to say, I think it would have been said to him: You must
distinguish this case from the general right as regards the high-seas,

and from the universal law prevailing as to animals fcrw natune.
This has been attempted here and I therefore proceed to examine, as
shortly as I can, the grounds which are taken here, and which would
have been advanced in a case of that description in support of the
claim.

Now there is some difficulty—at least 1 have found some difficulty

—

in as(;ertaining exactly on what ground that claim is put; but first it

may be well to say a word upon a question which would probably I

think, in a contest of that description, either have assumed no place at

all, or would at least have assumed a place even more unimportant thau
it has now been relegated to by the present contention of our friends.

I am speaking now of what may be called the derivative title from
Bussia, and I think that may be put in a very few words indeed, as

I should put it, viewing the Case as 1 am now endeavouring to con-

sider it.

I do not desire to go into the Ukase of 1799, or to treat this question
otherwise tlian in a very cursory manner; but if the question of the
derivative rights of Eussia and the Ukase of 1S21 had come up lor

consideration, this much at all events would have been plain—that
that Ukase was the cause of the Tieaties of 1824 and 1825, and those
Treaties were the result of that Ukase.
Now the assertion on the part of the United States is, that in those

Treaties the j^rase "Pacific Ocean" does not include IJehring Sea,

and that the term "north west coast"—(without going into details, or

without speaking of the different meanings given to it) practically

means the north-west coast south of the Alaskan I'eninsula.

Let us look at the two or three documents upon which this substan-
tially depends.

In the first place, there can be no question as to what tlie Ukase
itself says, or as to its meaning. We should have to ascertain I think—
we should have to ask ourselves—upon this question: What was it

that the Ukase claimed : What was it that Kussia asserted that ruey

ft
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were claiming by the Ukase? What did the United States and England

understand tlieui to claim ! Against what portion of that claim—if not

against all—did they protest; and how was their protest treated by
Kussia 1 Did she withdraw the claim, or only a part?

;Now we find that the Ukase, to use the words of section I, which I

read from the Case of Great Britain, p. 38, says that:

The pur8nit« of commerce, -whaling and fishery, and of all other indnstry on all

islands, ports, and gulfs including the whole of the north west coast of America;

beginning from Behring's Straits to the 51° degree of northern latitude, also from

the Aleutian Islands to the eastern coast of Siberia, as well as along the Kurile

Islands from Behring's Straits to the South Cape of the Island of Urnp, viz, to the
45'-' 50^ northern latitude, is exclusively granted to Russian subjects.

^o one would question what is the meaning of "north-west coast"

in those words

:

The whole of the north-west coast of America, beginning from Behring's Straits,

Going southward.

to the 51° of northern latitude.

There can be no question about that. Therefore the Ukase, at the
beginning, puts a perfectly plain and unmistakable meaning on the
words, " north-west coast."

Then that was transmitted to Mr. Adams on the 11th of February
1822, and his reception of it is to be found in his letter of the 25th of

February 1822, in which he says : British Case p. 47.

I am directed by the President of the United States to inform you that he has seen
with surprise, in this Edict, the assertion of a territorial claim on the part of Rus-
sia, extending to the 51st degree of north latitude on this continent.

I take that to mean extending southward to the 51st degree of north
latitude on this continent. He then continues:

And a Regulation interdicting to all commercial vessels other than Russian, upon
the penalty of seizure and contiscation, the approach upon the high seas within 100
Italian miles of the shores to whicli that claim is made to apply.

There, again, it would seem to me, we have Mr. Adams' very clear

apprehension that it was a territorial claim of the coast down to the
51st degree of northern latitude, and an interdict of approaching, on
the high-seas, within 100 miles of that coast.

Now M. de Poletica answers that in words which have always
ap])eared to me, and 1 venture to say must appear to anyone, unmis-
takable and clear. These objections on the part of the United States to
the claim of Eussia having been called, as I understand, to their atten-
tion, M. de Poletica answers in these terms: British Case p. 48.

I ought, in the last place, to request you to consider, Sir, that the Russian posses-
sions in the Pacific Ocean extend, ou the north-west coast of America, from Behring
Straits to the 5l8t degree of north latitude.

Now is there any possibility of doubt as to what that means? They
speak of ''Tacitic Ocean," and they speak of "the northwest coast."
Can anybody contend for a moment that "Pacific 0(^au" there did
not include lielii ing Sea, or that the "north-west coast" did notinclude
the coast up to Behring Straits?

It would be inqtossible to express that meaning in words more plain,
more conclusive, or more clear—I do not know how it could be done.
The Russian possessions—he asserts—"in the Pacific Ocean extend,
on the north-west coast of America" . . . " from Behring Straits
to the 5lst degree of north latitude". The letter then goes ou;
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The extent of sea of which these poRnessions form the limita conipreheutls all the
oonditious which are ordinarily attached to shut seas (luers fcriu<Su8).

and so on. I need not read the sentence again.

Then Mr. Adams answers that by saying: P. 49.

With regard to the suggestion that the Rnssian Government might have justified
the exercise of sovereignty over the Pacific Ocean as a close sea, because it claims
territory both on its American and Asiatic shores, it may suffice to say that the
distance from shore to shore on this sea, in latitude 51'^ north, is not less than 9(P of
longitude, or 4,000 miles.

Now that applies to Behring Sea again, because it is only there that
these territories belonging to Russia exist—I mean that the American
and Asiatic shores are to be found opposite.

Then on the 22nd July (after some previous correspondence which
it is not necessary to refer to), Mr. Adams writes in these terms: P. 50.

From the tenour of the Ukase, the pretensions of the Imperial Government extend
to an exclusive territorial jurisdiction from the 45th degree of north latitude, on
the Asiatic coast, to the latitude of 51 north on the western coast of the American
Continent.

Is there and possibility of doubt as to what Mr. Adams understood
to be the claim which was asserted on the part of Russia? He defines

it in the words of the Ukase, and puts it in words which can admit of
only one meaning, because from the 45th degree of north latitude,

on the Asiatic coast, to the latitude of 51 north on the western coast
of the American Continent, is practically going round in a semi circle,

so to speak. Then his letter continues

:

And they assume the right of interdicting the navigation and the fishery of all

other nations to the extent of 100 miles from the whole of that coa«t.

The United States can admit no part of these claims.

That will be found at page 50 of the British Case. Is it possible to
state the claim more clearly, or to make the denial which followed more
explicit, and comprehensive; could you have the assertion on the one
hand and the denial on the other, and the issue which is joined between
the two parties, more clear and distinct?

There we have the issue thus joined. The negociations then went on
from that time, as you know, for a year in one case—for more than a
year in the other : that is to say, the Treaty with the United States
was made in 1824, and the Treaty with Great Britain in 1825. Both
Treaties are to be found at page 59, worded in almost precisely the
same way. The attitude assumed by Russia as the result of all these
negociations is found in the Treaty signed by her. Article I of the
Convention between Russia and the United States is as follows:

It is agreed that in any part of the Great Ocean, commonly called the Pacific
OceaH, or South Sea, the respective citizens or subjects of the High Contracting
Powers shall be neither disturbed nor restrained, either in navigation or in fishing,

or in the power of resorting to the coasts, upon points which may not already have
leen occupied, for the purpose of trading with the natives, saving always the
restrictions and conditions determed by the following articles.

There was, therefore, a clear renunciation of any exclusive rights in

the Pacific Ocean. Now I venture to say that at least this is clear:

Unless you can find in the correspondence somewhere some change
from the meaning of the words put upon them in the Ukase—put upon
them by M. de Poletica in his construction—put upon them by Mr.
Adams in his denial of claim, all doubt is at an end. I do not desire

to pursue that further, because it has been gone into by the learned
'Attorney General very much in detail, and carefully.
• It has been touched upon also by my learned friend Sir Richard
Webster; and all that I venture to say upon that is this; that if there
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can be fouiul one syllable in the correspondence following the Ukase

—

following tlie claim—iollosving the denial of the claim—which tends to

shew that either Great Britain or the United States withdrew any
l)art of their explicit and comprehensive denial, or that Russia reserved ;

to herself any part of the rights she asserted by the Ukase, it has
\

escaped my attention after several very careful readings; and I do not i

think there can be any object in my pursuing it further, because the
I

Tribunal will have in their minds all the different correspondence
\

which has been called to their attention on both sides. I think there ;^

are numerous expressions, and they are all to be found set out in our
case, in which, so far from there being any change of the meaning or
intention on the part ot liussia or on the part of either Great Britaiu
or the United States to be found, there are several letters which show
quite plainly that both of those Powers were always adhering to their

original denial, and that Great Britain and the United States consid-

ered that Eussia had relinquished all that she claimed. And again I
submit the test which was submitted by the Attorney General: Can
anyone, reading that correspondence with care, point to any one time
during the negotiations, when, if Kussia had said either to the United
States or to Great Britain, we will give up all our claim except Behring
Sea, her condition would have been even listened to for one moment.
If not, then there is an end of that question; and I am content to
leave it there.

With regard to the question of maritime claim as distinguished fit)m

territorial claim, I think it may be said with truth that to both the
United States and to Great Britain the more essential object was the
maritime claim; but that perhaps there is some slight difl'erence in
this respect—that the United States, as would be natural, possibly
attached some little more importance to the territorial claim than
Great Britain did, because Great Britain evidently thought nothing
whatever about it.

1 was struck with one letter, which I do not think has been referred
to in the course of this discussion, which impressed itself on my mind,
and which is to be found in the second volume of the Appendix to the
P.ritish Case at page 54. This letter was written in March 1824, and
Sir Charles Bagot then represented Great Britain. They were then
negotiating about the territorial question, which it was found difficult

to settle, and all the negotiations were suspended.
Sir Charles Bagot said to Count ^'esselrode that:

If a territorial arrangement perfectly satisfactory to both parties could not now
be ma<U> it niii^lit possibly be tlioiight by my Government that our respective pre-
tensions uiiglit still remain without any serious inconvenience in the state in vi'hich
they had before stood, and that it would only be necessary for the present to con-
nne tlieir attention to the adjustment of the' more urgent point of the maritime
preten^.lon, a j)<)itit which would not admit of equal postponement.

In re])! y to this observation Count Nesselrode stated, to my extreme surprise, that
If the territorial arrangement w:w not completed, he did not see the necessity of
making any agre.iuent respecting the maritime question; and I found myself most
unexpectedly under the necessity of again explaining very distinctly, both to him
and to M. rolctica, that the marituno pretension of Russia was one which, violating
as It did the first ami most established principles of all public maritime law, iwlmit-
ted neither of explanation nor modification, and that my Government considered
themselves jjossesseu of a clear engagement on the part of' Russia to retract in some
way or other a preteuHion which could neither be justified nor enforced.

Now that struck me perhaps as the most emphatic piece of evidence
pointing out the i)osition taken by Great Britain. The territorial claim
may wait; but when it is suggested by Russia, if we cannot settle the
territorial cl»im there is no object in going ou with the maritime claim
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it can wait too, Great Britain says, not for a moment; that must be
utterly withdrawn; it can neither be modified or explained—it admits
neither of explanation nor modification; and some where, I cannot
myself at this moment remember what the letter is, but there is a letter

which Mr. George Canning wrote on the subject in which he says, I
take it for granted the maritime claim by Russia will be altogether
withdrawn.
On the 8th of December, 1824, in the British Case at page 46, you

will find a letter showing also the attitude taken by Great Britain; but
that has been referred to before

:

It id comparatively indifferent to ns whether we hasten or postpone all qnestions
respecting the limits of territorial possession on the continent of America, hut the
pretensions of the Russian Ukase of 1821 to exclusive dominion over the Pacific
could not continue lon^jor unrepealed without compelling us to take some measure
of public and effectual remonstrance against it.

The expression of Mr. Canning I have not at this moment before me,
but it is of very little importance.
Now, you will not find, I believe, in this corresp(mdence, which has

been all gone over, and some of it repeated, anything approaching to

a distinction drawn, on the part of Russia, in words, between Behring
Sea and the rest of the Pacific Ocean.
Then, as to the claims of Russia by early discovery prior to the issu-

ing of that Ukase and prior to the conclusion of tliese Treaties; 1 have
only one word to say about that, because I think to some slight extent
it has been a little misunderstood. I submit that it will be found, if

you examine the jtapers, so far as it may become of any importance

—

and probably, in the view of the case 1 have suggested, it would hardly
be worth while to mention it,—that Russia, by 182], had not estab-
lished any claim which she could successfully maintain against other
nations north of the Alaska Peninsula.

If other nations had pushed their trade north of that Peninsula as
they had at that time pushed it to the south, I submit anyone reading
this correspondence will say that it would have been extremely difficult

for Russia to resist their progress. All that there was at that time was
one settlement, which was to be found on Bristol Bay, immediately
north of the Alaskan Peninsula, in which (if I recollect rightly) the
number of Whites was five; and that was a settlement formed in 1819
by Kossarovski. I find it difficult to reconcile the view taken by Mr.
Blaine in one of his despatches of the early title of Russia with that
taken by Mr. Adams at the time of these negotiations. At all events,

there can be no question as to what the United States then thought of
it, and while I say the United States thought comparatively little of

the territorial title, though possibly they attached slightly more impor-
tance to it than Great Britain, 1 say that for this reason: if you refer

again to our Appendix, Volume II, part 2, page 4, you will find that
Mr. Adams there says:

I inclose herewith the North American Revieio for October 1822, No. 37, which
contains an article (page 370) written by a person fully master of the subject,

If yon will look at the Iforth American Eevieic, which is given in our
Appendix, volume I, page 33, you will find what is the view taken there,

which Mr. Adams affirms to be, as I should understand, the correct

view, because he says it is an article written by a person thoroughly
master of the subject. What the writer says is:

We readily concede to Russia priority of discovery, first occupation, and are by
no means disposed to disturb her " peaceable po8sesQi.Dn'!» , ,

, - c ' ' \

B s, PT XIII—37 SlSAuJS£ iJ - > ' - ^
-^

B S, PT XIII-

Historical /•Historical /•• -. i^tion,



078 ORAL ARGUMENT OF CHRISTOPHER ROBINSON, Q. C.

that is quoting an expression used by M. de Poletica, in wliicli he

states that Kussia's title was by occupancy, early discovery and iudis-

puted possession.

We reailily concede to Russia priority of discovery, first occnpation, and are by

no uK-aiis disposed to disturb her "peaceable possession" of the Aleutian Islands

and adjacent coast, including Cook's River, Prince William's Sound, and Behring

Bay.

You observe all that is south of the Peninsula, and includes Cook's

River, Priuce William's Sound and Behring Bay.

We are not remarkably disinterested in making this concession, for, to all prac-

tical purposes, we would as soon contend for one of the floating icebergs that are

annually detached from the polar masses.

That is the estimate and value which the United States then put

u])on that Country, and it was a natural estimate, no doubt, to form of

it at that time.

In a territorial point of view, it is of little importance whether those distant

regions are inhabited by the aboriginal savage or the Siberian convict.

Arid then they go on to say, as I understand (but I will not detain

the Tribunal by referring to it) that the title by which Eussia claims

that territory, described by them as so worthless, is by no means clear

and is subject to doubt.

Xow Mr. Adams' view of the Russian title by early discovery and
everything else at that time is to be found in the same letter to which
I have already referred in our Appendix, vol. 2, part 2, page 4. That is

a letter of Mr. Adams, of which we did not give all, and for the rest I

am about to refer to the Appendix to the American Case, vol. 1, page
146. That is the letter of July 22nd, the same letter: but I do not find

this passage in our version of the letter in our Appendix. My learned
friend tells me it is in our Counter Case; but in page 146 of the Ameri-
can Appendix, vol. 1 of the Case of the United States, Mr. Adams there
says:

When Mr. Poletica, the late Russian minister here was called upon to set forth the
grounds of right conformable to the laws of nations which authorized the issuing of
this decree, be answered in his letters of February 28th and April 2, 1822, by alleg-
ing first discovery, occupancy, and uninterrupted possession.

It appears upon examiuation that these claims have no fonndation in fact. The
right of diHcovery on this continent, claimable by Eussia, is reduced to the proba-
bility that, in 1741, Captain Tchirikofi saw from the sea the mountain called St.
Elias, in about the fifty-ninth degree of noith latitude. The Spanish navigators, as
early a« 1582, had discovered as far north as bl° 30'.

As to occupancy. Captain Cook, in 1779, had the express declaration of Mr. Ismae-
loir. the chief of the Russian settlement at Unalaska, that they knew nothing of the
continent in America.

I will not ])ursue this subject. I have only cited that to show what
Mr. Adams' view was of the claim then advanced by Russia, if they
had thought it worth while to contest it or thought the territory of any
value. The view which I submit to the Tribunal is simply this: If it had
become a (luestion between Russia claiming under the discoveries ot
Behring and TchirikoflF and England claiming under the discovery
of Cai)tain Cook in 1748, it would have been, to say the least of it,

doubtful whetluM Kiigland had not a better claim, as Captain Cook had
not only discovired the coast, but had landed and taken possession;
while Tchirikoft' had sim]>ly seen the coast at a distance and landed on
an island; and Mr, Adams' goes on to say that landing on an island
has never been con.sidered to give a claim to the continent adjacent to
It. I say that I find it difiioult to reconcile his with Mr. Blaine's des-
patch of 30th June 18«>(>, to be found in the 3rd volume of the Appen
dix to the British Case at page 498.
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Mr. Justice Harlan.—What you read was no doubt in the letter of
the game date from Mr. Adams to ^Ir. Rush, on pap:e G of your volume
II, Part. 2. In the British copy that part you read is omitted.
Mr. Robinson.—Yes, I had noted between the first and second sen-

tences, that there was this omission I do not know how it happened,
but it is supplied .in the Appendix to our Counter Case Vol. I at page
56, and, therefore, it is of no consequence. I looked at it before the
Counter Case had appeared, and made that note, and had forgotten to
take a note of the fact that it was put in in full in the Counter Case.
Mr. TUPPER.—I may be permitted to say that these papers of the

United States corresijondence were printed from tlie blue book pub-
lished by the United States Government in Washington in the year
1888—a collection of all the papers relating to the subject—and they
were taken in that way.

Mr. Robinson.—As we have it now it is of no great importance how
it came to be omitted earlier.

But Mr. Blaine, I observe, writing on the 30th of June, 1890, Vol. Ill,

Appendix to British Case, p. 498 says.

If Mr. Adams literally intended to confine Russian rights to those Islands, all the
discoveries of Vitus Behriiig and other great navigators are brushed awayby one
sweep of his pen, and a large chapter of history is but a fable.

Then he says at the foot of the page:

Without immoderate presumption, Russia might have challenged the rights of
others to assume territorial possessions; but no nation had shadow of cause or right
to challenge her title to the vast regions of land and water which, before Mr. Adams
was Secretary of State, had become known as the " Russian possessions".

Now you see that at that time the United States having bought
from Russia were standing upon that title, and of course, it being their

own title, it was only natural that they should make the most of it;

but we have to contrast the position, taken by the United States in 1823
with the position taken when they had purchased the title of Russia
and were resting upon it. This is what Mr. Blaine says here, which, as
I have said, I find some difficulty in reconciling with the position taken
by Mr. Adams; and I submit that you will find that the position of Mr.
Adams is the right one.

In another place Mr. Blaine asks whether it is likely, if Russia's title

had not been good, the United States would have paid the sum of

$7,200,000 for the territory. I have not that passage before me at this

moment; but of course the answer to that is very obvious. Whatever
Russia's rights might have been, they were conceded and settled to be
down to 54-40 by the treaties; and if the United States, forty years
after the treaty, desired to acquire that property, it was necessary for

them to pay for it whatever they might think it was worth; and I

fancy that much as it increased between 1824 and 1867, it has probably
increased more since that time.

So much then for those two points, which, in the view which I am
endeavoring to take of the case, would have comparatively little bear-

ing, but I think they may be disposed of by simply asking the Tribunal
to read the words which I have read from the correspondence, accom-
panying the words of the Ukase, the words of the protest, and compare
with them the words of the Treaty; and as to the other, so far as it is

material, to contrast Mr. Adams' view of the title with that taken by
Mr. Blaine, and examine, if it is thought worth while, the history of
the discoveries up to that time, nnd see which is the most correct. I

venture to think, as it is natural that it should be, that Mr. Adams,
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writing near the time, and having studied the question, will be found

the mure accurate of the two.

Then, if we are now to proceed to discuss in this general way the

proi>erty claim advanced by the United States, the first thing that one

finds some difiBculty in—at least, that I have found some difficulty in

—

is to ascertain exactly what form or what branch of their claim it is to

which they attach the most importance, or mainly desire to stand upon,

and by what law it is that they mainly desire to be governed. If I

understand their claim, they claim a property first in the seals, if not

in the seals then in the herd, if not in the herd, then in the indus-

try ; and they say that this claim is supported to all of these different

subjects of claim by municipal law, and if not bj^ municipal law, then

by international law. For example, at page 132-3, in a portion of Mr.
Phelps' argument, he says that upon the ordinary principles of munic-

ipal law, they claim to be supported, and upon the broader principles

of international law it becomes much more clear; and while they say
that international law must govern, and while they admit that the

municipal law of both countries may well be referred to, and may have
great weight in deciding what international law is, they yet say that it

must be remembered that the case is not necessarily to be governed by
the municipal law of either nation, but by international law. I think,

therefore, it will be well for me, without attempting to draw that dis-

tinction more accurately, because it seems to me to be difficult, and
would only complicate and prolong the argument, it will be better to

turn to their claim as they state it generally, and see how it is put by
them.
The Tribunal will find their propositions at pages 47, 50, 91 and 132

of the printed argument. I refer to their printed argument, I may say,

for the remarks 1 wish to make, because so far as I know their written
argument is not in any substantial respect departed from or added to

by the oral argument. Of course it is very much amplified and illus-

trated, but I do not think it is varied in any respect, added to in any
respect or departed fiom in any way; and therefore, as it is perhaps
more convenient for reference, I desire to refer to the written aignment
of the United States. At the pages I have mentioned, you find the
propositions which they say they have established, and upon which
their claim of property rests. In the first ])lace, they say that it is an
easy thing, clear and intelligible to any ordinary mind, to appreciate
the distinction between a property in the herd and a property in the
seals. Well, I have only to admit with my learned friends my own
utt<.'r incapacity to understand how that claim can be supported. It
they do not own each individual seal in the herd, how can they possi-
bly own the herd ? I do not think it was an exaggerated or an unrea-
sonable analogy which the Attorney General suggested, to a fleet ot
ships. A fleet is a number of ships, just as a herd is a number of seals;
and 1 do not understand that any different principle of law applies,
whether the herd consists of a hundred seals or a hundred thousand
seals, or as to a fleet whether it consists of ten ships or a hundred
ships; and is it possible that a nation could say as regards her fleet
precisely what they say as regards their seals: "It may be you may
destroy in any distant part of the world one of our jolly boats, or a small
vessel, and we would have no claim against you; but we claim that you
must not injure our fleet in any way or incapacitate it in any way so as
to, make it ineflici»Mit for the i)urpose for which it was designed. Surely
it would be absurd even to state that; and why is it more intelligible
when you endeavor to apply the same principle to a herd of wild
ftnimals.
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I apprehend, therefore, and I assume, that you must consider only
the property in the seals. There are other difficulties attached to any
contention of that sort, and one difficulty which exists in regard to

some of tlie propositions which have been advanced here, as it seems
to me, is that in the first place the propositions are vaguely stated
and difficult to understand, and in the next place, they are absolutely
impossible to work out. What is said here is, and you find that in two
or three i)laces,—at page 105, for example, of their argument—they say
the United States do not insist upon this extreme point, that is to say,
the ownership of each seal, because it is not necessary. All that is

needed for their purpose is that their property interest in the herd be
so far recognized as to justify a prohibition by them of any destructive
pursuit of the animal calculated to injure the industry, and consequently
their interest.

I may say in passing that I at first thought there might be some dis-

tinction intended between property and property interest. I do not
think there is, because I find at pages 50 and 91 they are used inter-

changeably. I cannot see for myself what distinction there is, and I
do not think there is any intended to be drawn.

If that is what they claim, how is it possible to define or carry out
that claim or enforce it in practice. The pursuit is to be allowed until

it becomes destructive. Who is to determine when it is destructive?
A or B is carrying on pelagic sealing. Be has killed a hundred seals,

or fifty, or whatever you may choose to say. He has not injured the
herd. The United States comes in and says, "Do not kill the hun-
dred-and-first seal, because then you will begin to injure our industry."
It is impossible, I submit, upon any legal principle whatever, to advance
a claim of that sort. They either own the seals, one and all, or they
do not own them. It must be either the one position or the other, and
the rights of others with regard to those seals if they are not theirs,

unless there is malice, cannot be possibly made to depend upon whether
the pursuit is carried to such an extent as to injure the industry founded
and carried on by the United States. There are no means, in other
words, of practically working out any such claim, nor are there any
means of working out, if we are right, a (ilaim of property in the seals.

They feel the great difficulty, of couTse, of the inevitable result of their

claim being to entitle them to say to any person pursuing a seal down
at Cape Flattery, "That seal belongs to the United States; do not
touch it"; and therefore they say they do not make their claim on that
ground. But if that is the logical and inevitable result of the claim as
they put it, they surely cannot make their claim a legal one or a sensible

one by saying they do not want that result.

It is just the same with the Indians. When their claim comes in con-

flict with the immemorial rights of the Indians, Oh, they say, you may
very well leave the Indians to us. We would not interfere with the

Indians, provided they carry on their pursuit in such a way as not to hurt
us. But the moment the pursuit of the Indians becomes an industry,

then it must stop. In other words, we have a right because we have an
industry, but the moment the Indians get an industry, then their right

stops. Is there any way of putting that sort of claim to make it intelli-

gible upon a legal basis and to a legal mindt And if all our evidence

is correct—and I do no more than allude to it now, because it has been
discussed once and may come up for further discussion when we begin

to speak of regulations—if our evidence on intermingling of the seals is

correct, it would be absolutely impossible to work out a property in the

seals, for there would be no possibility of saying, when you find a seal
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l';ir south of tlie Aleutians, from which herd it came. Practically those

two streams of seals coming from the Commanders and from the Pribilofs

are like two water spouts. When the water gets so far down that

it wholly overflows the land, it is impossible to tell from which source

any i)ait of the water comes. When those seals, pouring out from both
islands, intermingle together in the Pacific Ocean, it is absolutely im-

l>ossible to say from which place they come, or to which place they

belong. It is impossible to get rid of the evidence we have adduced
upon that subject by the very simple and utterly ineffectual course of

saying "there is no identity; it does not exist".

That is the answer made to that in two places in the argument of the

United States, p. 49, 103. TShey simply say as to identity, "There is no
identity, and therefore it gives no trouble. There is no possibility of

identity, for the herds are absolutely distinct."

The Tribunal will consider the evidence of our witnesses upon that
subject, and see upon what ground you can say they are not to be
believed. They are added to, I believe, or affirmed, to some extent, by
the evidence adduced on the part of my learned friends; but I do not
desire to discuss that now.

Again at page 138, they say, they do not admit there need be extermination by our
pelagic sealing.

It is not necessary to the argument that this extreme result should be made out.

It would be enough to show that the interest in question is seriously embarrassed and
prejudiced, or its product materially reduced, even though it were not altogether
destroyed.

That is merely another repetition of the previous assertion that all

that they contend against, and all that they claim to be entitled to pre-

vent, is the destructive pursuit, to the prejudice to their industry.

I need hardly repeat that it must be their property at all times, or it

cannot be their property at all. It cannot be their property the day after

the first seal is killed which tends to injure their industry, and not the
day before.

Senator Morgan.—Do you, in the position you take, mean to assert
that there is no legal restriction upon the right of pelagic sealing!

Mr. KoBixsoN.—No legal restriction.

Senator Morgan.—Yes. jSIo legal restriction?
Mr. Robinson.—I should say no legal restriction. That I shall come

to afterwards. Of course I need hardly say we are both of us anxious
that there should be such restrictions as are reasonable and proper ; but
when you ask me whether there is a legal restriction, my argument is

there is not.

Senator Morgan.—If you will allow me, suppose the Canadians were
to send ships enough to those three or four gateways, I will call them,
passes, in the Behring Sea, to intercept the seals absolutely from going
to the l*ribilof Islands; and that was done in the high seas. Would
they be within the purview, as you think, of the legal right of the
Canadians?
Mr. lioBiNSON.—As far as I know, I should think so. I would only

say this: I have nexer myself seen the utility of putting extreme cases,
which have not occurred and which never will occur.

Senator Mokgan.—It is insisted here that it does occur.
Mr. Robinson.—No. ^Vith great deference, sir, according to my recol-

lection, there is no such assertion made.
Senator Morgan.— It is made in the argument of counsel.
Mr. Robinson.—Then I can only say it is impossible it can occur.

My.recollection is—I have road to that effect—that the currents are so
strong and the diflficulty of fishing in those passes so great, that there
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is very little sealing done there—in fact, none at all, ray learned friend
says, who knows the details more intimately than I do, though 1 have
read thera at various times. If that were done, all 1 can say is that I

know of no legal principle which would prevent it; and I do not believe
any lawyer could point me to any legal principle which would prevent
it; but I have no doubt in the world—and that is the true answer to all

these impossible suggestions—that it would be stopped by convention
and by treaty. It would not be to the interest of either party or either
nation to do such a thing, and it would be stopped in that way.
Senator Morgan.—You think it could not be done under the powers

conferred on this Tribunal!
Mr. Robinson.—No; I think not except under regulations. Do not

misunderstand me. I mean you cannot declare the law to be.

Senator Morgan.—A regulation when declared by the Tribunal has
the effect of a law.

Mr. EoBiNSON.—I have nothing to say against that. I am coming
to regulations afterwards, if you will permit me to follow the line of my
argument.
Senator Morgan.—I am not trying to interrupt you, but I am merely

saying that a regulation between these parties would be a law.
Mr. EoBiNSON.—I quite understand that. Regulations might go to

such an extent as to change the law. I am not at present arguing that
question; but they would change the law to the extent to which they
affect any rights which the law gives.

The President.—You mean the law between the parties!
Mr. Robinson.—The law between the parties ; that is all, of course.
Senator Morgan.—That is the law 1 was referring to, the law

between the parties.

Mr. Robinson.—Yes.
The Tribunal here adjourned for a short time.
Mr. Robinson.—I find that with regard to the four questions there

was one point as to which I intended to say a word, and unintention-
ally omitted it, as to the second question. How far were these claims
of jurisdiction as to the seal fisheries recognized and conceded by Great
Britain! With regard to the doctrine of acquiescence I submit it is

impossible to see how it can have any application in this case. A
nation or an individual cannot acquiesce in any act until it is done, and
it is utterly out of the question, and inconsistent with all the facts, to

say that as far as Pelagic sealing is concerned Great Britain acquiesced
in anything. There was no pelagic sealing before 1867, and there was
nothing therefore for Russia to prevent. What we say is, and what the
facts will show beyond all question is, that Russia, after those treaties,

tieated Behring Sea precisely as she and all the other Powers treated
all the other high seas of the world. She did not assert or exercise

any jurisdiction for the purpose of preventi^ng anything that was not
prevented by other powers in any of the high seas of the world. There
was a question as to whaling, and when that was objected to, and her
Authorities were referred to, they said it would be inconsistent with
the Treaties of 1824 and 1825 on their part to attempt to prevent it.

In short, what other Nations desired to do, in exercise of the well

understood rights of nations on the high seas, they were allowed to do
in Behring Sea just the same as the other nations of the world did

elsewhere. Russia never interfered to prevent it.

I admit this, for I think it would be reasonable: If it could be shown
that Russia with regard to Behriug Sea exercised a jurisdiction and
prevented certain things being done which showed by irresistible infer-
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CDce that if pelagic sealing had been attempted there she would have

stopped it also—^^theu I think it could be argued with some show of

reason that other Powers had acquiesced in her right to prevent it. If

when they came to get what they thought was the only thing worth

going for at that time, namely, whales, she had said we have jurisdic-

tion here to prevent your coming and you must not come here to whale;

under those circumstances I should have thought it would have been

open to them to argue that as Russia had prevented whaling she might
endeavour to prevent such operations as pelagic sealing—that is, it

might be argued because she has prevented other nations from taking

whales, it stands to reason if they had attemi)ted to take seals she

would have prevented that also. There would be then some ground to

argue that she did exercise as to Behring Sea a sort of jurisdiction

which neither she nor other nations exercised over other high seas of

the world.
As a matter of fact, beyond all doubt or question, no single act of

Eussia can be pointed to, done by her with regard to Behring Sea,

which was not done by all other nations with regard to all other oceans
of the world. In other words, she permitted precisely the same rights

in that sea as were open to other nations and exercised by other nations
in otherseas, and I do notunderstand how the doctrine of acquiescence,
therefore, can have any application. Of course, before this Tribunal,
I need not go into elementary doctrines with regard to acquiescence,
such as that it implies knowledge, and you cannot acquiesce '

) a thing
unless you know it is done. You might as well talk about a ;. ;son
acquiescing in the running of an electric railway, at a time when lij. y
were not known. There was no possibility of acquiescence in pelagio
sealing, because it was perfectly unknown.
The President.—There was no prohibition against any sealing or

whaling, or sea faring industry, before the Treaty.
Mr. Robinson.—!N^one whatever.
The President.—Before or after.

Mr. Robinson.—I cannot put it more strongly, or express it more
emphatically, than to ask my learned friends, and indeed to challenge
them, with respect to this point, to show anything that Russia did in
Behring Sea which showed any peculiar or exclusive rights asserted by
her over that sea.

Lord IlANNEN.—There was a prohibition of trading with natives.
Mr. Robinson.—That was on the shore. I confine myself to mari-

time jurisdiction. Tliere was a prohibition of trading with the natives,
but that was what she intended to prevent, and what nations thought
at that time they had a right to proviMit.
The President.—There is no prohibition of navigation in the open

sea.

Mr. Robinson—Therejs no prohibition of navigation in the open sea,
and no prohibition of whaling or lishing of any kind.
The President.—There was a prohibition of navigating in territo-

rial waters.
Mr. Robinson.—Yes, by the Ukase, but that was withdrawn. I am

speaking now of the time after the Ukase. Between 1821 and 1867
there was no action of Russia prohibiting any action of any kind by
any nation of the world in Behring Sea.
Senator Morgan.—Kxoept trading with the natives.
Mr. Robinson.—Except trading with the natives.
I do not like to repeat myself; but you will understand I am talking

of trading on the high seas and maritime jurisdiction. Trading with
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the natives is an act done as to the coasts, not with reference to the
sea.

Senator Morgan.—What reason could Russia have had for pro-

hibiting it?

Mr. Robinson.—She wished to keep the trade of the country, I
suppose.
Senator Morgan.—What trade,—the fur trade

t

Mr. Robinson.—I cannot say,—every kind of trade.

Senator Morgan.—They had not any other that 1 know of.

Mr. Robinson.—No; furs would be the only thing they could get
from the natives, but then they would take other things to the natives,

and I take it the trade was in supplying things to the natives and
getting in exchange furs. That is carried on on the coast, and has
nothing to do with maritime jurisdiction.

Senator Morgan.—That would depend on how it was carried on.

Suppose it was in canoes?
Mr. Robinson.—I do not think that that would make the least dif-

ference, because canoes must land. It is true that I may trade in a
canoe; but then I must land, and I do not think, if the natives should
come out within the three-mile limit in a canoe, it would make any
difl'erence, because it would be within the territorial jurisdiction.

Senator Morgan.—The general idea was that Russia asserted that
they were iHterested in the protection of the fur bearing animals.
Mr. Robinson.—Not that I know of especially. On paper she

asserted unquestionably jurisdiction ; but I do not talk about what
she asserted, because she asserted it for a short time, and then with-
drew it. If she did not, I am wrong; but, as a matter of fact, the
rights she exercised were in no sense whatever exclusive as to Behring
Sea, and I do not know any instance which puts an end to that argu-
ment more thoroughly and emphatically than the fact that she was
asked to stop whaling in Behring Sea, and said she could not do it,

—

it would be contrary to her Treaties of 1824 and 1825. I have done
with that, and I am sorry I omitted it in dealing with the first four
points. I only call attention to it to show that the doctrine of acqui-
escence has no apjdication whatever. It may be admitted that if she
had done anything which would have implied a prohibition of pelagic
sealing, if it had existed and she had known of it, it would have been
open to the United States to contend that she would have prevented it.

Now, I was proceeding to consider the claim of property made on
the part of the United States and the grounds on which they put it;

and I have said I find a difficulty in ascertaining with satisfaction to

myself whether they put their claim on municipal law or on inter-

national law, or on both. They have a right to put it on either or on
any law, and in the alternative; and perhaps, therefore, it is better to

discuss it without distinction. When I find, for example, that they
refer to Blaekstone for their propositions as they do, they are there of

course claiming under municipal law; that is to say, they cite a long
passage from Blaekstone at page 44, and they say under that they
have a right per industriam. That is a claim, of course, by municipal
law. So 1 understand my learned friend Mr. Phelps' Argument at

page 132^ where he first says that under the principles of municipal
law they would have a property, but, on the broader principles of

international law their right is still more clear. There they claim it

on both. They say in effect, "We have the right, in all these aspects,

in the seal herd or in the industry"; and we have it under municipal
law or international law, or both.
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Now. wliat I desire to do. is to call attention to tlie propositions

which they themselves put—and I think I have referred the Tribunal to

the pages at which they are found—as showing (and for that we are

indebted to them) clearly and definitely the grounds on which they rest

their claim to property. They are pages 47, 50, 91 and 132. I have
attached great importance to these propositions as so stated, and I

think they are not stated differently on these different pages, but that

they substantially result in the same proposition. I attach importance

to them for this reason; that I cannot but believe, looking at it as if 1

had drawn it myself, that those propositions are an attempt on the

l>art of Mr. Carter and Mr. Phelps so to put their claims as to steer

clear of all those principles of municipal law based on the analogy ot

other animals which they must feel had to be overcome.
We have then to ascertain—and I try first to confine myself to these

claims based on municipal law—are those propositions true in fact!

and if they are true in fact would they sustain the claim in law ? I
'

would desire to refer first to page 47, in which I think there is as

much that is open to comment as on any other similar page in any
other legal controversy that it has ever been my lot to see I refer to

the printed argument of the United States. They say that according
to the doctrines which they have adverted to, which are doctrines
taken from Blackstone and Bracton, the essential facts which render
animals.

commonly designated as wild the subjects of property, not only while in the actual
custody of their masters, but also when temporarily absent there from, are.

—

what they go on to state. Xow I understand them to say, in sub-
stance, that what they are going to state practically renders animals
which would otherwise be regarded as animals feros naturce animals of
the domestic class or which have been tamed or reclaimed. I need
hardly, of course, point out that there are three classes of animals

—

one domestic beyond doubt, which are born domestic and continue so;
then there are animals ferce naturce, born of that nature and continu-
ing of that nature; and then animals ferce naturce which by the act
and conduct of man have had their nature so changed that they have
been taken out of the class of wild animals and placed in the class of
domestic animals. With regard to those animals they continue in the
latter class only so long as their change of nature remains. We all

know this, and I do not desire to delay the Tribunal in discussing
elementary matters. I only refer to it to show how I view their propo-
sition. i!sow they first say

—

the care and indnstry of man acting upon a natural disposition of the animals to
return to a place of wonted resort secures their voluntary and habitual return to his
cn8to«ly and power.

Now let me ask, is that statement as applied to the seals founded in
fact. Has it a shadow of foundation in fact! I think I may test that
by this simple projiosition. Is it possible to say that you secure a cer-
tain course of conduct by your act w hen, as a matter of fact, that result
would have been more certainly secured, or at least as certainly seemed,
if you had done nothing.
Now that is putting it shortly, is it not putting it conclusively—Is

there any answer to it? Can it be said that I secure something by
what I do when tliat thing would have certainly happened if I had (hme
nothing and had not been near the place. There is no logic in saying
that a certain consequence happens from a certain cause, if the couse-
qnence would have happened without the cause. Would those seals
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have returned if the Iluiti^d States liad done nothing. Does anybody
doubt it? If tliey wouhl, how is it i)ossible to say that the United
States have secured tlie return?

Now that seems a short argument; but is there any answer to it! If

animals are coming, and 1 know they are coming, and I get out of their

way when I see them coming, in order to make certain that they will

come, does anything I do secure their coming except my getting out of

their way? Do the United States do anything more? Is it possible to

say that they do anything more? If they showed themselves visibly, the

seals would not come—we all know that. So much for this assertion.

Can it be said, with any show of reason,—I do not desire to enter

into nice arguments,—can it be asserted, with any shadow of reason,

that they secure their return ? Let me ask, if there are other seals (and
the illustration has been put before), as there well may be, for our
knowledge is not complete—if there are other seals which resort to

other Islands not yet known, as these .seals do to the Pribilof Islands,

what does man do on the Pribilof Islands, to secure their return to

these Islands, that is not done on the other Islands to secure their

return to those Islands? If they return to those Islands by the imperi-

ous, unchangeable instincts of their nature, as they Return to the
Pribilof Islands, has man any share whatever in securing their return?

Unless it can be answered in the affirmative, our proposition is com-
plete. Can it be?

If man were to disappear from the face of the earth, and leave the
Pribilof Islands, it would be more certain that the seals would return

than it is now, because it is just possible that something done by man
might frighten some of them away.
Then the next statement we have is: that man secures their volun-

tary and habitual return to his custody and power. When you speak
of securing the voluntary return of a wild animal—and for the present
I am assuming they are wild animals though I know there is an indi-

cation throughout their case that they are domestic animals, either

domestic animals by nature or because they are reclaimed—but assum-
ing for a moment they are wild animals, what is tlie meaning of saying
that they voluntarily return to the custody of man ?

It either means nothing, or it means that they knowingly return
knowing that man is there and wishing to be in his custody, just as a
wild animal, reclaimed and tamed by me, returns to my custody and
power, because I have induced it so to do by the expectation of food or

something else which he can get from me. is^uraerous instances may be
put. Suppose I have on my land a den of bears or any other wild
animal—I do not care whether it is bears, pheasants, or rabbits. It is

very possible that the bear may be returning and that he would not
return if he saw me, but does return because I keep out of his way.
Can I be said to secure his return? Can I be said to secure the return
of the pheasant or rabbit? Much more can it, I think, be said there,

because they would not return either to the preserves where pheasants
are kept, or to warrens where rabbits are kept, in some cases, unless I

provided food for them.
There may be in addition other inducements, such as shelter, or some

other inducement ered to return, which is offered by me. There is

absolutely nothing done on the Pribilof Islands; so that when you
talk of securing the voluntary return to their custody and power, it is

not by acting upon their instinct. I should have perhaps referred to

that first—for the proposition is that by acting on a natural disposition

of the animals he secures their return. How does man act on a natural

disposition of the animal at all?
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Again. I imt a similar proposition to wliat I put before. He does not

act upon their natural disposition in any way. On the contrary, he
abstains from interfering with their natural disposition. He leaves

-

their disposition to its own natural operation ; and because he does not

interfere with its action, because he does not prevent them from acting i

in accordance with it, he is said to act on their natural disposition. 1

Now, I take it that "to act upon" there means something positive,—
|

it must mean doing something to affect their natural disposition and 1

to influence it. W liat man does is carefully to avoid interfering with "i

their natural disposition, and to leave their natural disposition to its uat-
'

ural operation. If he did nothing, their natural disposition would secure

;

their return. How can it be said then that he acts on their natural j

disposition? All that he does is to leave it to act by itself. Then iff

that is correct and accurate, the proposition, be it right or wrong, i

sound or unsound, well founded or ill founded, is so simple, that there t

can be no question about it.
jj

If I am right in saying, that in either of those cases can you say he
j|

either secures their return or acts on their natural disposition, then
|

that proposition is not true in fact. I mean it is not supported by the |

facts. Man neither does act on their natural disposition nor does he t

secure their return to his custody and power; on the contrary, if these]
animals knew that they were returning to man's custody and power
they would not return. If the wild animal who comes on my land, to

his den, knew I was there he would not return. It is because he does
not know I am there that he does return: and if I were to show myself
he would not return. How then can I be said, in any reasonable sense
or use of language, either to act on their natural disposition, or toj

secure their return? If we are right it is impossible to assert that'
either of these things is done in the case of the seal; and, of course, the
natural inference must be that this proposition is not supported in its

application to these animals by the actual facts of the case; and it falls,

therefore, without reference to law, because we have not the facts to
which to apply the law.
Then it is said that having acted upon their disposition so as by that

means to secure their return, it is done " so as to enable him to deal
with them in a similar manner, and to obtain from them similar benefits,
as in the case of domestic animals:" It is "the nature and habits of
the animal which enable man by the practice of art, care, and industry
to bring about these useful results that constitute the foundation upon
which the law makes it award of property."

>'^ow I venture to think, first, that he does not act on these natural
instincts at all : and next, that if he did act on them, he would be
doing only what every hunter does in the pursuit of wild game; and
what is the invariable course pursued by all people who wish to get
wild animals within their power; in other words, what are the invari-
able devices of the hunter? I can conceive many cases in which man
does act on the natural instinct of wild animals, and in which be
secures their return, or in which he secures their coming and submit-
ting themselves to his power. I will take an ordinary case and put the
illustration— I do not wish by any means to be extreme. The natural

.

instinct of the wild duck is to light with its fellows. I act on this instinct
by putting dummy fellows on the water, and I hide behind something
to get out of the way. I am acting on their instinct there, so as to
induce them voluntarily to come to the decoys and submit themselves
to my power, and when they get within range I shoot them, and secure
the useful result Is not that the case with every wild animal!—I do
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not care wLat it is—I do not care whether it is the case of ducks and
putting out decoys, or the case of wild animals and imtting out food for

them—I do not care in what case you do it—it is just tlie ordinary
device of the hunter to get the animals to voluntarily submit them-
selves to his power, and to come to the place where he can exercise
power over them. Take the case of wild geese, which has been referred

to. It may be said, there truly that man acts on their instinct. He
imitates the call of their mates, and spreads food, and endeavours by
every possible means to induce them to voluntarily submit themselves
to his power and control; and if they do submit themselves to his con-

trol to such an extent as to come within range, so as to enable him to
secure them, he does secure them, and with them the useful result.

But is there any result which the United States obtain here except
the result of gettingthe animals' skins!—of being able to kill them and
securing the produce? That, I venture to think, is the only useful
result, if it can be called a useful result; and that useful result he does
not obtain either by anything he secures or by any acting on their

instinct. If, then, he does neither of those things, how can it be said,

as it is said in the conclusion of that sentence, that it is the practice of
art, care and industry on the part of man, which brings about useful
results? What "art" does he practise, except that art which a hunter
practises to deceive and delude wild animals? What industry does he
practise except the industry of killing them and selling their skins?
Is not every single element in that proposition unfounded in fact? If

it be unfounded in fact, then it is unnecessary to discuss how far the
law has any application to it.

I myself do not believe, or rather I submit that you cannot make
out—unless these animals are domestic animals, which I shall speak of
hereafter—that if all these things were done which it is argued would
give property, there is any law to warrant such inference. Suppose
they are wild animals—I am assuming, of course, all along, that they
retain that class still and have not changed or been diverted from it by
any act on the part of man—if they are wild animals, and if, as a matter
of fact, man does act on their natural disposition to secure their vol-

untary return—it cannot be voluntary because if they knew he was
there they would not come back—but if he secures their habitual return
to his custody and power, so as to make the sjime use of it as in the
case of domestic animals, so as to kill and eat them or sell them, and
thus secure the useful result—if he does all that, what does he do with
regard to the seals that the hunter does not do in the case of every
other wild animal. He acts on their instinct and so secures their return,

and obtains the useful result. I submit therefore that it is indiflFerent

whether these facts which are here stated are true as facts, which I

have endeavored to show that they are not, or whether they are not true.

If they are true as facts we submit there is no law which, by reason of

them, gives any property in the people who practise these arts.

My friend says this species of property is well described as property
per indtistriam. Now you have only to read Blackstone or Bracton, or

any other authority on the subject, and you will see that industria as

there described is of a wholly different character.

Perhaps I may as well say here that it is difficult to conduct an argu-

I ment of this sort in any sort of order; and there is a matter which may
1
come in now well as at any other stage, a matter which has been already

! referred to: namely animus revertendi, and the application which, in my
view, it has to this case. I submit as an incontestable proi)osition of law
that it has no application whatever to this case, unless these animals
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are tame and reclaimed; and then it can have no application unless

there has been previous possession taken of them ; and then that its

only api)lication, purpose or value, is as an item of evidence tending to

show that they have been reclaimed; and as a necessary consequence

from that, that it has no application whatever unless this animus rever-

tendi is produced by the act of man.
Now, let us see whether that is a correct statement of the law. In

the first place, in the case of domestic animals, animus revertendi has

no application and no place at all, because it is not wanted. It makes
no possible difterence, if my horse or cow strays, whether they have the

animus revertendi or not. They are my property wherever they go to,

wherever I can follow them, and wherever I can find them. If a horse

or a cow strays, it is otten because of the instinct to get back to

some place with which he is better acquainted, and in which he has
lived longer. In the case of wild animals, it has no application, for a
totally difierent reason. It is absolutely useless, and has no value as

indicating or rather tending to prove property. A rabbit which leaves

my warren and a pheasant which leaves my preserve have, unquestion-

ably, ani^nns revertendi; but that does not give me x^roperty in them.
My rabbit may leave its barrow on my land, and may cross the bound-
ary to my next neighbour, and while I am looking at it he may shoot
it. I may protest against it, or beg him not to. I may tell him,
"That animal has just left my land—it has got young on my land and
will return to them: leave him alone." My neighbour may say, "I am
very sorry; but he is on my land and I am going to shoot him." He
may shoot him and appropriate him, and I have no sort of recourse.

There is nothing clearer there than the anim us revey-tendi. He does not
deny it; he is not concerned to deny it, but he simply says, "Here is a
wild animal on my land: if I can appropriate him to myself, I have a
right to do it; and I am going to do it. Your protestations have no
force or value whatever. The law is on my side, and I am going to take
advantage of my rights under the law". I believe that is a proposition
which nobody having looked into the subject will attempt to dispute.

If then animus revertendi has no application to either of those two
classes, the only one remaining is those animals which, being born /era
naturce, have become by the act of man so tamed or reclaimed that they'
have passed from the class of wild animals into that of domestic ani-

mals. And then, if you desire to prove that though once wild they have
now become reclaimed, if you can show that they have a disposition to
return and that that disposition to return was created by you, it might
have some force and value as a piece of evidence to show reclamation
and taming; otherwise it has none.
Take this simple instance. I catch a fox, or any other wild animal,

I do not care what, and having got him I kee]) him for a day and let

him go. He goes, and in his first instance of fright leaves my territory.
Beyond all question he is going to return ? He is going to return because
he has got his liom6 on my land and is accustomed to it, or he has got
young on my land and natural instinct prompts him to return. But
that has no weight or efficacy in enabling me to claim property in him,
simply because 1 had nothing to do with producing it. If, on the other
hand, I have kept a wild animal so long that by feeding it and taming
it, or by confining it, when it leaves my place it intends to return, not
in obetlience to any instinct producetl by nature, but in consequence
of what I have done to it, and it desires to return to me for the pur-
l>08eof protection or feeding, or whatever it may be which it is accus-



ORAL ARGUMENT OP CHRISTOPHER ROBINSON, Q, C. 591

tomed to get from me, then I can point to that animus revertendi as
evidence to show that I have reclaimed that animal, and that it has
passed from the category of wild animals into that of tame.

But, in order to pass from one class into another, there must be a
change in the animal's nature;—that is the whole story. There must
be a change in the nature of the animal, a change to the nature of a
domestic animal; and that change must have been wrought in it by
man. Now, let us apply that to the seals. Can anyone pretend to say
for an instant that any change in the nature of these seals, good, bad
or indifferent, of any sort or kind has been produced by man ? In what
respect do the seals frequenting an uninhabited Island,—an island never
yet discovered, or an island discovered, say, a week ago or a month
ago,—in what respect do the habits and nature of those seals differ

from the nature of the seals on the Pribilof Islands?
Unless it can be pointed out that there is some change in the nature

of the animal which attaches and belongs to the seals of the Pribilof
Islands, as opposed to the seals of the other islands that I have referred
to, then it cannot be said that there is any change, or that the United
States have produced any change; and the animal remains just as it

was, a wild animal.
Senator Morgan.—But you would not insist, I 8ui)pose, that the

change in the nature of the animal from domestic to wild, when brought
about by the interference of man, would give a right of property to any
one who might capture it, as res nullius; as, for instance, if a man has
a colt on his land, and by harsh treatment or in some other way alarms
it so that it becomes as wild as a deer, he still would not have lost his
property.
Mr. Robinson.—If I were to attempt, with deference, to answer that

question, I should have to go back into speculation with reference to
the nature and habits of animals which are hardly worth reverting to.

I believe one great writer has said that all animals originally were
domestic, and that those that are wild have been rendered so simply
by the brutality of man.
Senator Morgan.—But if you are right that a wild animal can be

tamed, and becomes property because you have rendered it tame by
kindness, cannot you turn a tame animal into an animal ferce naturce

by reason of your harsh treatment?
Mr. Robinson.—I must confess that I have never thought of consid-

ering that question as it could not possibly arise. At the same time I

do not believe that I can make my cow a wild animal by any amount of
brutality.

Senator Morgan.—^I should think not myself.
Mr. Robinson.—And, further, I do not believe that any law can be

found to say so; but I can make a wild animal a tame animal, and there
is abundant law for that. There are many cases where we iind the law
laid down as unquestionable, or at all events where it has not been
questioned, and in such cases I do not trouble myself to hunt out
whether the converse is true, or upon what the law stands, because I

know that is the law.
Senator Morgan.—If the dominion over it is the same without culti-

vation as with, it seems to me it makes no difference.

Mr. Robinson.—^Yes, but I understand that what you suggest is a
speculative view. You certainly can make a wild animal a tame one;
but with reference to making a tame one wild, I can only say that the
law does flpt allow it. I never heard of a law that allows it, and never
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heard of a wild horse that once was a tame horse, or of a wild cow that

once was a tame cow. I do not think the thing is possible. That is all

that can be said.

With great deference, one could suggest excellent and natural reasons

for it. 1 do not think a man who has bought a valuable animal and
paid a large price for it loses his property in it simply because he treats

it brutally and creates an aversion in the animal to him, and it therefore,

becomes ferocious. We know that some horses are very dangerous, so

in the case of Texas steers which occasionally roam the Streets of New
York and frequently do damage, but I never heard that they were wild

animals, though they are infinitely more dangerous and destructive

than many. 1 can say nothing more as to that. With regard to the

question you have put to me I reply there is no possibility in law of mak-
ing a tanie animal wild, while it is clearly possible to make a wild one
tame. That is the only answer that I can give.

Then again, let me put what has been put by my learned friends

within a very short time, and which I only advert to for the sake of a
few remarks. What would be tlie result of this proi)erty being in the

United States ? They claim the finding that these seals are the property
of the Uuited States, which must mean that it is prohibited to all per-

sons to destroy them.
I seldom venture to prophesy, and, I should not dream of doing it

now if I were not prophesying in the Company of a person in whom I

have the confidence that I have in Senator Morgan; but a speech of

his was read here some time ago in which he says that the Pacific

fisheries are destined to become more important than the Atlantic. For
myself, having been to that coast several times, I may say that I think
they will, and may become so in a shorter time than people who have
never seen that part of the country are inclined to believe. When they
do become of importance the seals in all probability will go, and no
laws will save them, for the leason that public opinion will be against
them. Whenever the seals come into conflict with the food fishes in that
part of the world the fate of the seals is decreed; no regulations, no
laws, no statutes, will ever be available or effectual to save them.
The President.—Perhaps you will have to consider that feature of

the case on the question of liegulatious?
Mr. KoBiNSON.—I am bringing it to the attention of the Tribunal for

that simple reason. It was well said, I forget by whom, that laws were
like water, they could never rise higher than their source, that source
being public opinion; and it makes no difference what Statutes are on
the Statute-book, or what is the municipal law of any country. If
that law has for its object to protect seals as against a food fish, in that
part of the country the law, cannot be enforced because imblic opinion
will be against it.

What is tlie effect of what our friends are asking this Tribunal to
declare? That these seals are their property? It is quite impossible,
if they are their property, to get rid of the effect of that finding,
because they aie tlieir property wherever they go and whatever they
are doing. No man has a right to destroy them. He must answer to
their owners if he does. Now, if they should become injurious to the
fisheries industry as they possibly may—and I say possibly because,
confident as I am of the prediction alluded to, it is still only a possibil-
ity—we know that the canning industries are enormous and are grow-
ing year by year; and we know that the seals feed and feed in increas-
ing quantities upon the fish which support those industries. Now, sup-
pose the seals should gather at the mouth of the Fraser, where some of
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these largest Canneries are, as it is only natural they should; and as,

the salmon close in to go up the River the seals should also close in and
destroy them?
SenatorMorgan.—Is there any evidence that they have ever done sot
Mr. KoBiNSON.—Tliere is evidence that they follow the rish.

Senator Morgan.—But I am talking of the Salmon Fisheries at the
mouth of the Fraser River or any other River

t

Mr. Robinson.—If you ask me, if I have any evidence that, because
salmon have collected at the mouth of the Fraser, therefore seals have,

I cannot say that I have. But I am content to ask any member of the
Tribunal if that is not to be apprehended.
Senator Morgan.—I merely enquired if there was any evidence of itt

Mr. Robinson.—No; there is none.

The President.—Where is the Fraser Rivert
Mr. Robinson.—It is 6 or 8 miles to the north of Vancouver, near

the line of the boundary.
General Foster.—That is an interior water.

Mr. Robinson.—Yes ; it is an interior water.

The President.—Kear to the line, of course, taken by the sealst

General Foster.—And it empties into an interior water.

Mr. Robinson.—Yes, just where the seals would come.
General Foster.—No; that is why I make the point, it empties into

an interior water.
Mr. TUPPER.—Which connects with the Pacific Ocean.
Mr. Robinson.—At all events, I accept that statement. I know the

Fraser very well and have been up it some distance.

The President.—Is it the mouth of a channel?
Mr. Robinson.—It empties into one of those channels; but, if Gen-

eral Foster has been there, I have nothing to say. I have been there,

and have seen the mouth of the Fraser; and, if I was asked where it

emptied itself, I should have said it emptied into the sea.

The President.—If you have both been there and cannot agree upon
the facts, how shall 7ce get on.

General Foster.—We are really both agreed.
Mr. Robinson.—At all events let me take the Skena, which is a

British Columbian river. If the Fraser does not empty itself into the
Ocean, it would make no difference, as we know from the evidence that
seals follow the fish into interior waters, and I have read evidence and
can point it out that they are found in interior waters following the
salmon and schools of fish,

Lord Hannen.—Is there any evidence that they follow them up the
Eivers?
Mr. Robinson.—I believe not.

Senator Morgan.—In San Juan de Fuca they pass in. Would it

Incommode you, Mr. Robinson, if I asked you a question for my own
information?
Mr. Robinson.—Indeed, it would not, Sir.

Senator Morgan.—I wish to know what you call interior waters are
those lying behind Vancouver Island and along the coast,—are they
navigable waters?
Mr. Robinson.—^Yes.

Senator Morgan.—Are they navigated by the ships of the world?
Mr. Robinson.—^Yes.

Senator Morgan.—Going up and down the coasts of British Posses'
sions and Alaskan Possessions?

b s, pt xui 38

li-
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Mr. Robinson. —Yes. You probably know this, that there is rejrular

navi'^atioii between Victoria and Vancouver, and that is Inland Waters.

It is'au archii»ehigo of Islands. I have been there, and can speak to

that. If you turn and look on the Map, you will see it in a moment.

Senator Morgan.—Those waters lie between the Islands and the

main Continents, and are navigable waters!

Mr. Robinson.—Oh ! yes, I think so.

Mr. TUPPER.—It is a Steamer route.

Mr. Robinson.—It is the popular tourist route from Victoria and
San Francisco. In point of fact it runs along that archipelago, and
that forms the attraction of the route. It is one of the peculiarities of

that coast from Vancouver to San Francisco, if I am not mistaken, that

it is an open coast devoid of islands or harbours, but from Vancouver
north it is a continual archipelago. It would make no difference in my
argument whether the seals come into the interior waters to get the

salmon as they are preparing to pass up the Fraser or into the ocean

—

I had, perhaps, better take the Skena in British Columbia, which I

believe passes into open water. I have not spoken of it before, and I

do not speak of it positively, but I know a canning industry is carried

on, and that the salmon brought from the Skena—which is another
illustration of some interesting statistics that my friends have stated

—

is said to be of a finer character than the salmon that come from the

lower waters. When speaking of canned salmon I have heard it said,

"Get it from the Skena." Then take that river. Suppose the seals

collected there to prey on the salmon, and seriously to interfere with
the canning industry, as they will do if your view, sir, should be sus-

tained, as it may be in a short time—probably in our time and before
very long—that those fisheries will become of immense importance: on
that day those seals will be doomed. They will have no friends. Public
opinion will be against them, and they will be exterminated. Is it

IKjssible that an animal as to which that can be said with truth can be
the property of an individual so that he can own it wherever it goes
and be entitled to protect it?

When we add to that what is not improbable—for we know, that
sealskins, which are an article of luxury and taste, may diminish in

value, that the taste for them may diminish, and that the seal industry
would then be of little importance and jield little return, and might
not be worth carrying on, while the industry connected with the food
fish must be of increasing importance, and of enormous value, and of
absolute necessity to the population as a means of subsistence—when
we say that that may happen, how is it possible to talk of protecting
the seals, not now, but for all time, by giving them as property to any
particular nation or individuals. The thing is impossible, because it

would be contrary to every interest of the world, and to every reason-
able i)rinciple.

Therefore I say that that forms another reason why this claim of
property is not possible on reasonable grounds. I am not going now
into nice principles of law or citations of authority. I am talking to
reasonable men; and on reasonable principles I ask is it possible to
assigri any i)roi)erty in these animals that will give a right to protect
them irrespective of the circumstances, as they may change from time
to time, and as the interest of the world may require them to change?
If not, it is not possible to assign property in these seals to any par-
ticular nation or to any particular individual.

If I were to ask any ordinary person what the seal is—and I am
recurring for a moment to its character in natural History—what is a
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aealt I think the answer would be without qneation that it is a marine
animal, a free swimming animal of the Ocean, aud the property of any-
body who can take it.

But if we ask my learned friends here what is the Alaskan fur-seal,

the answer is that the Alaskan fur-seal is a terrestrial domestic animal
and belongs to the Government of the United States.

Now for what reason or ou what ground is it tiiat the fur-seal of
Alaska differs from all other fur seals of the woild which have yet been
discovered, because that is the result of the definition now assigned to

them, that they are terrestrial and domestic animals and the property
of the United States, the ordinary fur-seals and hair seals all over the
world being marine animals according to the classification of all Natu-
ralists, and animals /ercc naturce belonging to nobody?
While I am at that point I may ask—a question which has always

been to me one of doubt and perplexity. It is not of great importance,
and my learned friends may therefore—perhaps I should not say " there-

fore", because I believe they would do so whether it was of great
importance or not—endeavour to clear it up for me. I find in the United
States Case at pages 295 and 296 as one of the i)ropositions which they
say they have established, that it never mingles with other herds. At
page 295 they say that the Alaskan fur-seal is essentially a land animal,
and then I find on the next page it is said it never mingles with any other
herd, and the identity of each individual seal when in the water can be
established with certainty. I really do not know what is the meaning
of that assertion. I have seen seals in tlie water, and how it is possible

for anybody to say that at all times, when in the water, the identity of
each individual seal can be established with certainty, I have been
unable to understand. I do not think it is of great importance what is

meant by it, but how the statement came into the case, and how it is to

be supported, I do not know.
If you knew each seal, as the President once suggested, as the shep-

herd knows his sheep, in the millions, it would be impossible to tell

them individually, even if you were alongside of them, and I do not
know why that allegation is put in or what is the meaning of it. I

thought it meant the identity of each seal-herd ; but even then it would
be wrong, unless it means that it can be established with certainty by
reason of its position and locality. If they mean to say the identity

of each seal-herd can be established, because you only find one herd on
the eastern coast and the other on the west.

Lord Hannen.—That is the meaning of it, I think. It says it never
mingles with any other herd.

Mr. BoBiNSON.—That probably may be so.

Lord Hannen.—It means the identity of seals belonging to each
herd. .

Mr. EoBiNSON.—Yes, that is the only construction that can be put
upon it; but it is certainly not put plainly. I know it has struck others

besides myself, and I mention it, because I have not known what was
intended by it.

Then, further, with regard to its domestic nature, one thing is abso-

lutely certain, if you look at our Counter Case. I do not delay to read

extracts, but at page 113, there are numerous extracts whicli show that

the seal is an animal very easily frightened and terrified, and is subject

to what we call stampedes. There are numerous extracts given there

which show it is a timid animal.
I need not stop to read the extracts, nor to insist upon the proof,

for we have it in evidence that all precautions are taken by the United

li
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States upon the Islands for the purpose of keepin": men out of their

sight, and of not going near them, not frightening them, not terntying

them; they will not allow men to smoke; they will not allow them to

whistle; they will not allow a noise; they will not allow dogs—every

possible precaution is taken to avoid frightening the seals or acting upon
tJieir peculiar sensibility and timidity.

In addition to that, how can you call an animal a domestic animal

when it is beyond all question that for eight months of the year it dis-

appears altogether; its master cannot follow it, or identify it; its master

does not know where it is; and it would die if it remained with him?
If they, here again, insist on the animus revertendi at the end of that

time, 1 would say, what probably I should have better put in its proper

place, there is no instance I know of in which the migratory instinct

of returning to any place has been relied upon as anintu^ revertendi

tending.to enable a person to acquire the right of x)roperty, or where it

has been called the animus revertendi to which the law applies. If there

be a7iimus revertendi, what has puzzled me in this case, and I should

like very much to see if it can be answered satisfactorily, is, who has
the best right to claim the animus revertendi. The nations who are all

interested in the Pacific Ocean may say they have the animus revertendi

to the Ocean, imperious and unchangeable,—more imperious and more
unchangeable than to the Pribilof Islands, for this reason : if the Pri-

bilof Islands were submerged the seals would find another place,—I do
not think anybody doubts that, though in my learned friends' Case it

may be doubted,—but I do not doubt that if the Pribilof islands were
tomorrow submerged these seals would find some other place to haul
up and breed on, while if anything happened to the Pacific Ocean those
seals must die. They must feed ; they must go out to the sea and can-

not remain on the Islands. Then I put myself in the position of a
person interested in pelagic sealing in the Pacific Ocean, or a nation
interested,—all rights being equal among us. They say " when those
seals leave us they must come back to the Ocean by the imperious
instincts of their nature, and not only that but all the food they get
they get in the Ocean, and not only that but they would die if they did
not come back to the Ocean. If animus revertendi ha^s any ajjplication

at all, why cannot it be claimed as much at one end as at the other?"
Take the ducks, take the geese, the northern ducks, as we know

being bred, many of them, within the Arctic Circle. They have the
animus revertendi there, and the Esquimaux may claim them because
they come there to breed and have the animus revertendi.
The President.—Would you not make any difference between the

animus revertendi to a place which is the property of a nation and
the animus revertendi to the ocean, which belongs to nobody?

Mr. KoBiNsoN.—None that I can see. I had thought of that, Mr.
President, but there is not—I speak, of course, subject to correction if

any difference should occur to you—I am not aware that there is any-
thing that can make any difference in the principle. The learned
President of course understands what I mean. I mean for the pur-
pose of giving pioperty I am not able to see any difference. There is

a di.stinction, not a difterence.
The President.—I merely inquired what was in your mind.
Mr. Robinson.—There is a distinction; but is it a distinction which

makes a difference in legal principle? I have not been able to see that
it can do so.

So, then, the animus revertendi, I submit, is out of the question. We
now come to another subject. I have endeavored so far as 1 am able
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to discuss this question upon the principles of municipal law .wliich

they say apply to it, and which they say distinguish it from all other ani-

mals feroR nauirce, which they say make it a domestic animal ; and if it

is to be a domestic animal I venture to say that it must be a domestic
animal by its nature. I have had this difficulty also, that in some
parts of my learned friends' argument I find statements from which I
should gather that they claim it to be a domestic animal by nature,
and in others I find statements which go to show that their argument
is that it is a domestic animal made so by them, although a wild ani-

mal originally. One thing I think is clear, that unless it is a domestic
animal by nature they certainly have not made it one; and I think
they are driven back in some portions of their argument.
Lord Hannen.—What is a domestic animal by naturet
Mr. KoBiNSON.—I can say nothing more than it is a domestic animal

by nature. I hardly know how to describe it, except that 1 would say
that it is an animal which has a domestic nature. Lord Hannen will

remember the question that was once asked, what was an archdeacon,
and it was said he was a person who performed archdiaconal functions.

I really do not know that I can say what is a domestic animal by nature,
except by saying it is what we recognize as such.
Lord Hannen.—You seemed to be relying on the distinction, and

therefore I wanted to know what you meant.
Mr. KoBiNSON.—If Lord Hannen asks me my opinion I can say at

once that I think there is a plain distinction between an animal which
is a domestic animal by nature and an animal which has been tempo-
rarily brought within the class of domestic animals by reason of the
industry or art of man exercised upon it.

There is just this difference : That a domestic animal proper remains
a domestic animal forever, and must remain a domestic animal for-

ever; it was bom so, and must die so; but an animal that has been
tamed and reclaimed belongs to the class of domestic animals only so

long as it retains that nature. If that animal should escape and
regains its wild nature then it relapses into the class of wild animals.
The President.—Do you regard the bee as a reclaimed animal or

as a domestic animal?
Mr. KoBiNSON.—1 should say when the bee is hived and reclaimed,

as they put it, then it would be a reclaimed animal. You get your
property in bees, as Bracton says, by reason of occupation and hiving.

If that occupation and hiving has been such as to give you a property,
it is because you have reclaimed it.

The President.—Then the bee, you think, is an animal /ercp naturcB.

Mr. KoBiNSON.—I should say it was originally a wild animal, but
when you come to hive them and confine them, you make them for the
time tame. That is you bring them into that class.

The President.—The reclaiming is the hiving?
Mr. Robinson.—The reclaiming is the hiving and confining. Yes,

sir.

The President.—Confining?
Mr. KoBiNSON.—Confining it in the hive. I will not say confining,

because it is perhaps hardly a proper expression to be used.
Lord Hannen.—Homing.
Mr. Robinson.—Homing; yes sir. Of course you have the power

of confining them, as my learned friends say.

The President.—Putting them into the hive.
Mr. Robinson.—Putting them in the hive, and their coming back to

the hive and living in the hive, and your providing shelter, food, etc.



598 ORAL ARGUMENT OF CHRISTOPHER ROBINSON, Q. C.

If it comes within any of those classes it must come within the class

of reclaimed animals. That is to say it is temporarily in that class. I

do not know how else I can pnt it. I may say that there was a case

reported only the other day—possibly it may have attracted the atten-

tion of some members of the Tribunal—in which the question of the

length of time that is necessary to confine a wild animal in order to

bring it in tha't class came up. It is perhaps known to some of the

Tribunal that there is a law in England for the prevention of cruelty

to domestic animals; and the Humane Society proceeded against per-

sons who were eaiTying on in some of the northern counties the game
of rabbit coursing. It was said that these rabbits had been kept for a
week or ten days in confinement prior to turning them out to course,

and that they had thereby become domestic animals. Mr. Justice

Wright held that he could not possibly say that that made them
domestic animals; and the paper, which seemed to agree with that,

said they feared there was no doubt that the decision was correct, but
they wished it could be otherwise.

The President.—Do you think a hived bee would fall under that
law?
Lord Hannen.—I do not think cruelty to animals is extended to bees.

Mr. KoBiNSON.—I do not think it is; though I am afraid they are
subject to a great deal of cruelty very often in order to get at their honey.

I pass then to those propositions which my learned friends assert are
founded either on international law or the law of nature; and so far

as 1 can understand they are the same. I find that what my learned
friends assert in substance, if I can properly state it in substance, is

that international law is founded upon the law of nature. Differ-

ing from the view of the learned Attorney General, they say that
whatever part ot the law of nature is not rejected in international law
may fairly be presumed to be assented to, and therefore that anything
they can say comes within the law of nature, if you cannot discover
that international law has rejected it or dissented from it, forms part of
international law. I venture to say that is contrary to all theories
upon which international law has hitherto been founded. But we may at
all events take for a moment the different proi)ositions which they found
upon that. They go at great length into a discussion or disquisition of
the original principles and foundation of the institution of property,
fi'om which they deduce certain principles. I can only say ofthose prin-
ciples that they find no place in the municipal law ofany portion ofthe
civilized world. They may be valuable abstract discussions. They may
be very useful speculative theories for the guidance and assistance of
those who are making laws, in order to decide how far it is advisable,
how far it is practicable, to make their municipal law conform to them;
in other words, how much of the principles laid down and enunciated
by tbese authors as part of what they are pleased to term the law of
nature, it is i)racticable or useful or desirable to incorporate into their
municipal law. For any other purpose I venture to say that they are
absolutely useless, because not only are they not founded on any
positive system of either municipal or international law, but they are
theories which it would be utterly impossible to incorporate into any
system of laws with a view to carrying them out.
Let me for a moment turn to the first assertion which is made—and

I think it is perhaps a tyi)ical assertion—with regard to this property,
founded upon that law. They assert that they are trustees: That this

proi)€rty is not their own, that they are trustees of it for the civilized
world, and are couferriug upon the civilized world the blessings which
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sealskins will inevitably bring to those wbo can afford to bny them;
and they say that that is an obligatory trust. My learned friends dif-

fer about that however; and I do not wonder they differ about it. My
learned friend Mr. Carter, at one page which has been pointed out,

asked if anybody can doubt that it is an obligatory trust; if it can be
doubted that, if a nation having that trust incumbent Ufwu it were
unfaithful to it, other nations could intervene and depose the unfaith-

ful trustee. My learned friend Mr. Phelps, as I understand, founds
to a certain extent, though I am quite free to admit more guardedly
and cautiously, his claim to property upon that theory. He says that
if the only object of the United States in keeping this property is to
allow pelagic sealing to exterminate it, of course they are free to destroy
it, and that their abstinence therefore entitles them to a ])roperty.

There is another place where I had found an extract in which it was
said they had a right to destroy it. I must look for that again, for

I have not the reference just now. But at all events there is that dif-

ference of opinion.

After stating that, they state that self-interest is a sure guarantee
for the performance of those trust obligations. They say that that trust
extends to the means and capabilities of a nation for production, and
that those who are wronged by a breach of it have a right to redress the
wrong, which would be nothing but a removal of the unfaithful trustee.

Then they go on to add that this fundamental truth, that this useful
race is the property of mankind, is not changed by the circumstance
that the custody and defence of it have fallen to the United States, and
if the world has a right (as it certainly has) to call on the United States
to make its benefits available, they must clothe them with the requi-

site power.
Now in discussing this question I would like to say, first, from what

point of view I approach the discussion of any question of trusts. I

know nothing whatever of trusts except what I find laid down in cer-

tain treatises in America and in England. There are treatises of
acknowledged authority on that subject both on the other side of the
water and on this side.

Before I proceed I should like to recur a moment to another matter.
I find at page 554 that Mr. Coudert, in arguing as to the question of
property, unfortunately forgot himself, or at all events he stated views
which were diametrically opposed, as I understand it, to his colleagues.

He says:

To put an extreme case, snppose it were deemed important by the United States
to kill every seal upon those islands, what nation in the world would have a ri^ht to
tind any fault t What uatiou iu the world would say if it were deemed good policy,

—

if it were advantageous to us—if there were a profit in it.—would any nation have a
right to say that it is not our property, and we have not a right to kill them for our
useful purposes? I take it that the best test of an exclusive property right is the
question whether or not any other human being has a right to interfere.

You can reconcile that to a certain extent with what is said in Mr.
Phelps' argument, but you cannot reconcile it with Mr. Carter's argu-
ment. My learned friend Mr. Coudert, I know, ought to have followed
one of my learned friends or the other; but my own interpretation is

that he was not thinking at the moment of making his choice. He was
surprised for the moment into assuming the position of a lawyer. I

think he forgot for the moment that he was arguing theoretical and met-
aphysical questions; that his old training returned to him, and he
enunciated ordinary common sense law for a moment. I think that is

the explanation of Mr. Coudert's unconsciously asserting a doctrine so
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diametrically opposed to the arirnments of my learned friends, but so

useful for bis then immediate purpose. When a lawyer trained iu the

doctrines of the comuion law and municipal law is discussing a question

of property, and is told that it must be discussed not upon principles

which he finds laid down in any system of law, but upon abstract

theoretical propositions not of what the law is, but what it ought to

be, and those are the propositions he is endeavoring to support, he
is very apt indeed to forget himself, and to say. " Surely I have a
right to destroy these things: they are in my ])ower. Who could inter-

fere with me, if I chose to destroy them all? Is not that the best proof
that they belong to me? " I think Mr. Coudert forgot for the moment
the propositions which it was his purpose to support. But however that

may be, and founding my knowledge of trusts upon nothing in the
world but upon those treatises which I have reiferred to, let us make
those few inquiries which every one would make when he was told that a
trust was asserted and was denied. I think the questions would
naturally occur to him, How was the trustee appointed? Wiiat is the
nature of the trust which he is to perform f How is the performance of
that trust to be enforced?
Now then, let us see how this trustee is appointed. Who are the

cestuis que trusts. Who appointed the United States trustees of these
seal islands? At page 137 it is said that the interest of Great Britain
in the preservation of the seal herd is almost as great as that of the
United States. Great Britain, then, is one of the most influential of
the cestuis que trustent. But Great Britain is here objecting to the
assumption of this oflBce of trusteeship by the United States. Great
Britain says, "If I have any interest iu this seal herd—and I either
have or have not—I am of age, and I wish to manage my own property
for myself." On what principle is she not to do it? We are talking
now about trusteeship. The other nations of the world, so far as we
know, have neither assented to nor dissented from the assumption of
this trusteeship on the part of the owners of the islands. Then, what
is the next thing tx) be considered. Who are the trustees? They are
the persons who have the largest interest, beyond question, iu the trust
property, and their interest is diametrically opposed to that of the
persons holding the next largest interest, for whom they appoint them-
selves trustees. It is contrary to all one's ordinary notions that they
should be the trustees appointed : because their interest and the inter-
est of the cestui que trustent do not concur.
Then let us ask what is the nature of this trust? The trust is to

sell the trust i)roperty to the cestuis que trustent at a price to be fixed
by the trustees. Can you conceive a trust like that? It may be a trust
according to the law of nature; it may be a trust according'to interna-
tional law; but is it a trust according to any other law that any lawyer
ever heard of?

Senator Morgan.—2Vt«« in invitum. What is that?
Mr. Robinson.—I hardly know. If you will explain what you mean

by a trust in invitum. I am not quite sure what you have in your
mind.
Senator Morgan.—A trust imposed upon a man by the attitude that

he holds to a particular piece of property.
Mr. Robinson.—Yes; there mav be such a thing.
Senator Morgan.—Of course there is.

Mr. Robinson.—Yes; I should say there is; but I am not aware of
any instance in which there is any trust even in the remotest degree
approaching this trust. I am quite aware that a man could hold some
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l)ropprty which would make him a trustee, and I am also aware, as a
geuerarmle, that people would rather not be trustees; but 1 do not
understand a trust, the nature of which trust is to sell the property to
the cestuis que trust, and to fix your own price upon it. Tlien it is not
ft price, recollect, to be regulated by what it may cost the trustee for

the performance of his trust, what it may cost him out of pocket, or for

his time required to perform the duties of the trust. On tlie contrary,
I find in Mr. Palmer's letter that 18 mojiths before he wrote, it was
generally supposed this i)roperty would pay to the trustees an interest

on the outlay of two thousand per cent.

Now, under these circumstances, is it any wonder that other nations,
contrary to all the usual rule in trusts—because if there is one thing
better known about trusts than another, it is that a trust is said to be
an onerous and thankless office^ which every one is unwilling to under-
take, and which everybody is anxious to escape from—surely il is no
wonder that the other nations of the world, and England in i)articular,

are very anxious to range themselves among the trustees in this case,

rather than to be numbered among the cestuis que trust. It is a very
unusual case, but it is the case here. England says, "I would rather
help you in discharging the benefits of this trust to the world. I would
infinitely rather assist you and be trustee, than retain the position
which you are good enough to assign me of cestui que trust." Is there
any reason why she should not do it?

However this may present itself, in whatever almost ludicrous aspect,
is there anything contrary to the facts. Is not that the exact nature
of the trust which the United States are assuming; and they are
assuming that trust upon the plea that they are conferring blessings
upon mankind. This is certainly the most attractive form of philan-

thropy ever heard of, and all men would be very glad to practice it if

they only could get the opportunity. To assume the tiusteeship of a
property out of which you make a thousand per cent, and have at the
same time the blessing of an approving conscience and the satisfaction

of conferring blessings on ihe world, is a thing very desirable, if it can
be attained by law. But it is no wonder that other nations think that
this trusteeship, so peculiar in its character, and peculiar in its bene-
fits, should not be altogether assumed by the United States.

Then how is the performance of this trust to be enforced? It is care-

fully stated that it is beyond question. Perhaps I had better read that
sentence, because I do not wish to over-state or under-state anything.
At page 92 of the United States Argument, it is said

:

It is in the highest and tniest sense a trust for the benefit of mankind. The
United States acknowledge tlie trust and have hitherto discharged it. Cau anything
be clearer as a moral, and under natural laws, a legal obligation than the duty of
other nations to refrain from any action which will prevent or impede the perform-
ance of that trust?

At page 59 the same subject is recurred to, and at page 61 it is said:

It is the characteristic of a trust that it is obligatory, and that in case of a
refusal or neglect to perform it, such performance may be compelled, or the trustee

removed and a more worthy custodian selected as tbe depositary of the trust.

Kow, let me ask in all seriousness—for that must be meant seriously

or it is not meant at all—supposing Great Britain, as the most largely

Interested of the cestuis que trusts, should believe, and have good reason
to believe, that the United States were unfaithful trustees; that they
were wasting the trust property; that they were mismanaging it; that
they were not conferring the blessings upon Great Britain in particu-

lar—lor 1 do not think she would trouble herself much about the rest of
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the world—which she had a right to obtain from it; and supposing she

were to say to the United States, " We desire to remove you; you have
been unfaithful to your trust; we propose to take possession of the

Pribilof Ishinds, and put in a trustee who will manage them better":

could any body doubt for a moment how the proposal would be received

!

Do you think there would be any arbitration about that? Do you think

there would be met in any way but at the cannon's mouth, in an attempt

to compel the performance of that trust; and is it really possible seri-

ously to discuss this question,—how can the existence of a trust in this^

case be made to conform to any known system of law or to any ordinary

rules of common sense?
There are other propositions connected with this matter, which it will

not take any great length of time to discuss, but which, as it is now 4
o'clock, had perhaps better be postponed until tomorrow.
Mr. Carter.—Mr. President, before the Tribunal separates I will

give the reference which Lord Hannen, I think, asked for, as to the

statutes conferring jurisdiction upon the United States Court of

Alaska

:

The act providing Civil Government for Alaska, which is contained in volume I,

page 481, of the Supplement of the United States Revised Statutes is a special act,

and section 3 is as follows

:

Sec. 3. That there shall be, and hereby is, established, a district conrt for said
district, with the civil and criminal jurisdiction of district courts of the United
States, and the civil and criminal jurisdiction of district courts of the United States
exercising the jurisdiction of circuit courts, and such other jurisdiction, not incoH-
sisteut with the act, as may be established by law.

It will be perceived that it refers to the jurisdiction of the district

courts as the measure of the jurisdiction which it possesses.
Theu the United States Revised Statutes, section 563, is as follows

:

The district court shall have jurisdiction as follows:

Quite a number of cases are mentioned, among which is.

Eighth. Of all civil causes of admiralty and maritime jurisdiction; saving to
suitors in aU cases the right of a common-law remedy, where the common law is

competent to give it ; and of all seizures on land and on waters not within admiralty
and maritime jurisdiction. And such jurisdiction shall be exclusive, except in the
particular cases where jurisdiction of such causes and seizures is given to the circuit
courts. (And shall have original and exclusive cognizance of aU prizes brought
into the United States, except a« provided in paragraph six of section six hundred
and twenty-nine.)

I should say that that paragraph refers to cases where prizes are
made in consequence of any insurrection in the United States—a recent
amendment, not particularly applicable.

Sir KicHARD Webster.—Would Mr. Carter kindly let us have the
book, in order that we may look at it. I mean to say 1 should like to
follow it out. It seems to me as though that was giving what we should
call jurisdiction in rem. and jurisdiction in personam, and that it was
not made a prize court in the sense in which we have been using the
expression.
Mr. Carter.—The paper is here. Sir Richard.
Sir EiCHAHD Webster.—It had better appear upon the note. It

will go upon the note, and I will see it.

The President.—The Tribunal will meet tomorrow at 11 o'clock for
private consultation; and at the issue of the private consultation the
public hearing will be^Hn.
[The Tribunal accordingly adjourned until Thursday, June 8, 1893,

at 11 o'clock A. M.j
Jt "»

»



THIRTY-FIFTH DAY, JUNE 8™, 1893.

• Mr. EoBiNSON.—I may perhaps, before continuing, complete two ref-

erences which I had not at the moment before me, as I ought to have
had yesterday. One was to a letter from Mr. George Canning of the
29th of May, 1824. It is to be found in our Appendix, Volume 2, part
I, at page 61. It is not of very great importance, but these are the
words I refer to

:

We take for jjranted that the exclneive claims of navigation and Jnrisdiction over
the North Pacific Ocean, which were put forward in the Ukase of September, 1821,
are to be altogether withdrawn.

And I refer as well to Mr. Blaine's words in the 3rd volume of our
Appendix, page 498.

If we take the words of Mr. Adams with their literal meaning there was no snch
thing as Russian possessions in America, although 44 years after Mr. Adams wrote
these words the United States paid Rassia 7,2(X),000 dollars for these possessions,
and all the rights of land and sea connected therewith.

Kow, I am not sure, if Mr. Senator Morgan if you will allow me to
say so, whether, misled you yesterday in any way in explaining the
position of the Fraser Eiver as to where it comes out. Of course, it is

not in the open sea in this sense, that Vancouver Island is between it

and the main Pacific Ocean; but where it debouches at its mouth the
Strait is about 40 miles wide, and there are a great many islands.

That is the position of the water there. If I led you to believe that it

opened on the open ocean without anything to obstruct the view, I was
wrong in that, because it opens into a Strait 40 miles in width, the
Straits of Georgia I think they are called.

The President.—It opens iu that channel t

Mr. EoBiNSON.—Yes.
Senator Morgan.—The Straits of Fuca are different t

Mr. Eobinson.—Yes. I think they call this the Straits of Georgia.
Senator Morgan.—They run up on the other side of Vancouver!
Mr. Eobinson.—Yes; the other is called Juan de Fuca.
The President.—The line with reference to the Arbitration of the

Emperor of Germany went higher up, according to the mapt
Mr. Eobinson.—Yes, into the Straits of Georgia.
Sir John Thompson.—The Fraser Eiver debouches into the Straits

of Georgia.
Mr. Eobinson.—Then, some references were made yesterday by my

learned friend. Sir Eichard Webster, as to the point raised by Mr.
Phelps, when he said that they did not intend to discuss the validity

of the seizures not considering that they were in issue here. I wish
to give the Tribunal two more references which seem to us to bear
on that point. In the first place, in the American Argument, at page
217, we find this expression. That is the section which deals with the

damages claimed by Great Britain.

We, however, preface what we have to submit on this feature of the case by say-
ing that, if it shall be held by this Tribunal that these seizures and interferences

with Britiah vessels were wrong and onjoiitifiable under the laws and principles

603
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ai)])lii"il>le thereto, then it -wonld not be becoming in our nation to contest those

rlaims, so far as they are just and within the fair amount of the damages actually

sustained by British subjects.

That seems plainly to contemplate that this Tribunal is to hold one

way or the other whether the seizAires and interference with British

vessels were wrong or justifiable or not under the laws and principles

applicable thereto. If the Tribunal will turn to our Appendix Volume
3, No. 1, 1891, at page 55, they will find in that very long letter of Mr.

Blaine, of I think the 17th December 1890, these words referring to a

proposal made by Great Britain:

Her proposition is contained in the folio-wing paragraph, which I quote in full:
" I have to request that you will communicate a copy of this despatch, and of its

inclosuri'S. to Mr. Blaine. ' You will state that Her Majesty's Government have no
desire whatever to refuse to the United States any jurisdiction in Behriug's Sea
which was conceded by Great Britain to Russia, and which properly accrues to the

present possessors of Ala.ska in virtue of Treaties or the law of nations; and that, if

the United States Government, after examination of the evidence and arguments
which I have produced, still difler from them as to the legality of the recent captures

in that sea, they are ready to agree that the question, with the issues that depend
upon it, should be referred to impartial arbitration. You will in that case be
authorized to consider, in concert with Mr. Blaine, the method of procedure to be
followed."

^ovr that is an extract from a letter by Great Britain speaking of the
hypothesis, which of course was a certainty, of the United States dif-

fering with them as to the legality of the recent captures in that sea,

and the issues dependent upon it, and saying that they are ready to

agree that the questions with the issues depending upon them shall be
referred to an impartial arbitration. Having cited that Mr. Blaine goes
on to say

:

It will mean something tangible, in the President's opinion, if Great Britain will
consent to arbitrate the real questions which have been under discussion between
the two Governments forthe last four years. I shall endeavour to state what, in the
judgment of the Piesident, those issues are.

As I understand, he refers back to issues that depend on the legality
of the recent seizures; and then he states, for the first time, these 5
questions—or 6 questions as they were then, the 6th having become the
7th in the Treaty,—as he proposes them; and, as the Tribunal are
aware, they were accepted with certain modifications.

I now proceed to the argument which was in progress yesterday when
the Tribunal adjourned. I had said all that I desired to say with
regard to the assumption or argument by the United States, that they
were in the position of trustees in this particular matter, and the only
element I had omitted to notice was that I remember my learned friend
Mr. Carter did attach to that argument the condition that the prices
should not be prohibitory. NowVe know as a matter of fact that the
price is prohibitory, that is to say, when you speak of being trustees
for mankind at a price at which you are ready to sell the produce of
this trust property, I suppose it would be a very fair average in all

probability to say that there is not one in 10,000, *if one in 100,000, to
whom the price is not prohibitory. In truth it is an article only within
reach of very rich jxMsons; and in reality this trust obligation—which
my learned friends assert is incumbent upon them, with which they
assert other nations are bound not to interfere, as to which they say
there can be no question whatever of the blessings which they are con-
ferring upon mankind—is really, without exaggeration, reduced to this,
that they are to sell seal skins to millionaires at a profit of 1,000 per
cent. That is the precise duty asserted here, and the precise obliga-
tion incumbent upon them.
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I now leave that subject, and proceed to the other two or three prop-
ositions which I find hiid down by my learned friend as la<;ts, by
which they can settle the question whether this property does belong
to the United States or not. The Tribunal will find that for about 20
pages, I think beginning at page 50, the attention of the Tribunal is

invited to a somewhat careful enquiry into the original causes of the
institution of pro])erty and the principles upou which it stands; and
having discussed the origin of that institution, and the principles upon
which it stands, for some 20 pages, we find it said at page 08 that.

The foregoing discussion concerning the origin, foundation, extent, form and lim-
itations of the institution of property will, it is believed, be found to furnish, in
addition to the doctrines of municipal law, decisive tests for the determination of
the principal qnt'stion, whether the United States have a property in the seal herds
of Alaska; but it may serve the purposes of convenience to jiresent, before proceed-
ing to apply the conclusions thas reached, a sammary of them in concise form.

I do not think it is ne(;essary to read the first two or three proposi-
tions. The ones with which I am mainly concerned are to be found at
page 69.

The extent of the dominion which, by the law of nature, is conferred upon partic-
ular nations over the things of the earth, is limited in two ways:

1. They are not made the absolute owners. Their title is coupled with a trust fop
the benefit of mankind. The human race is entitled to participate in the enjoyment.

2. As a corollary or part the last foregoing proposition, the things themselves are
not given; but only the increase or usufruct thereof.

jSTow it is said those are the principles upon which this contest as to
the property between these two nations is to be decided. In the first

place I venture to say that those principles are not found in any sys-

tem of law of any nation in the world, never have been part of any
system of law, as we understand the term " law ", never will be part,

and in the nature of things never could be part of it. Is it really

seriously asked that this question of property between two nations is to
be decided upon principles which never formed part of the law of any
nation in the world? I mean by "law" a system which declares and
enforces legal rights.

I think the simplest test of that is this: Let anyone go to Congi-ess

or to the Parliament of Great Britain and ask them to embody in an
Act of Parliament these provisions: first of all, that people are trustees

for mankind of the property which they possess; in the next place,

that they are not the absolute owners, and that the things themselves
are not owned by them, but only the increase or usufruct thereof.

What would be said to any such proposition? What would be said in

either country would certainly be, that a man bringing forward such
propositions could know very little of human nature; and yet it is said
this is the law of nature, and that such propositions are to govern this

case. Is that an unreasonable test or a reasonable one? Would any
man be listened to as a man of ordinary practical intelligence, fit to

deal with the affairs of human life, if he were to propose that either of
those two propositions should be embodied in any system of law on the
ground that they were following the law of nature? Would not the
answer be, the man that brings forward those propositions as desiring

them to form part of practical law must be utterly unacquainted with
human nature?
Senator MoEaAN.—Does not the law of descent and distribution all

depend on the fact that it is part of the law of nature?
Mr. Robinson.—I should have thought very distinctly not, if you

ask me; but I must first ask, though I do not ask it from any feeling of
])resuniption—I first ask bome one to tell nie what nature has enafte<l.

I have not the slightest idea of what the law of nature is, and I do
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not believe anybody else knows. It is an indeterminate something;

nobody can tell what it means anywhere, and it is certain that it means
something: ditlerent in every nation of the world.

Senator Morgan.—Might it not be called Divine Law, in the sense

that it is used in the Scriptures?

Mr. EoBiNSON.—Well, I did not wish to touch on Divine Law; but as

that has been referred to, I would say this: the only instance I know
of where property has been taken from a man on the ground that he had
not made good use of it, except on the ground that he was a lunatic, is in

the parable of the ten talents. 1 have never heard of it since, and I

do not believe tliat anybody has been encouraged by that instance to

endeavour to embody those principles in any code of laws as a propo-

sition of law.

Now you have asked me if the law of descent and distribution is not

part of the law of nature? I ask, is it part of the French nature, or

British nature, or American nature?
Senator Morgan.—Well, it depends on the nature.

Mr. EoBiNSON.—I agree, it depends on the nature; but I do not
understand a law which varies according to the nature of difierent indi-

viduals or different nations. If so, it means nothing, and I really

believe it does mean nothing. I do not believe the law of nature means
anything except in some elementary particulars. You may say that

the law of nature teaches affection for children and offspring, and things

of that sort.

Senator Morgan.—Well, it has been so much written about, that I

supposed it to exist.

Mr. KoBiNSON.—Yes; there has been a good deal written about it;

and, if you refer to two references given to the Tribunal by the learned
Attorney General, you will find the highest authorities known in that
branch of jurisprudence say it practically means that it is an indeter-

minate something which people refer to without knowing what they
mean, and being utterly unable to tell what the law to which they refer

ordains or directs.

I venture to submit, again, that the illustration I have suggested is

absolutely conclusive. If this property between nations is to be deter-

mined upon these propositions, which were asserted to be reasonable
propositions, they are i)ropositions which ought to be found in some
system of law. If they are new discoveries are they propositions which
by their reason would recommend themselves to any Legislature or to
any country which was invited to embody them in their system of law?
As a matter of fact, anybody who has a child's knowledge of human
nature must know that it would be absurd to attempt to embody them
in any practical system of law, or to enforce them. You can not make
people trnsteos for mankind of their property. You may say to people,
"You should not waste your property; the principal does not belong to
you. You are only entitled to the interest". I am aware that many
things are spokon of as rights which are simply rights in the ordinary
sense of ethical rights or wrongs and moral duties. You may say
that a man luis no right to waste his substance and leave his family
penniless. That is i)ractically true; but in what sense? It is absolutely
impossible to say that he has no legal right to do it, because he has, and
no law can i)revent it if the man is sane. Again, you may say that no
man has .a right to lose his temper, and make charges against people
without Just grounds. No more he has; but can you imagine any law
that would attemi>t to prevent it? You may also say that a man is bound
to be careful of what he has got, and to make the most of it; and, in a
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certain sense, lie has no right to do otherwise. In the case I first put
it might be fairly said that it wouhl be disgraceful and discreditable to
him if he dissipated his property and. lett those dependent on him in
want; but the world is full of such instances, and also of people who
deplore them and would do anything to prevent them, and who if it

were possible to make a law to reach them, would try to make that law.
But no nation has attempted to do it, and no sensible man has attempted
it; and yet they say it is upon such principles this question between
these two great nations is to be decided by this Tribunal.

I venture to say, with great respect, it is impossible so to decide a
question of this sort, and if those are said to be the decisive tests, very
few minutes' argument will show that they are tests which can not decide
that question, if we are right in saying that the question submitted to
the Tribunal relates to rights to be decided according to law.

I will notdelay the Tribunal by going into the further question of the
necessity and propriety of applying to everything which is capable of
ownership, or giving to everything capable of ownership, an ownership,
except to say that one reason on which it is said to be founded does not
seem to me to apply here. One of the main reasons is that the arts
would not be practised, that the fruits of the earth would not be ren-
dered available, unless the institution of property was awarded to
encourage people to exercise their industry so as to obtain forthemselves
and for others those benefits. I have never heard it said that the
awarding of property in animals/erce naturae to the first man that can
take them has discouraged the practice of hunting. On the contrary,
it is that on which it rests. The only way to get these animals is by the
chase; and nobody has said that animals feras naturae ape not made
available to human wants to the best extent they can be by the practice

of hunting, which is the art, I suppose, referred to in connection with
that subject.

Then they say these animals are useful, and an object of eager human
desire, and that there is no substitute for them.

Is not that language very greatly exaggerated? Is there any one
thing—^perhaps you might include three or four others,—without which
the world could do better than sealskins? Seal-skins and diamonds,
and things of that sort, are about equally useful and equally necessary. I

admit that they are valuable, and I admit it is desirable to have them ; but
when you say that they are eager objects of human desire, they are eager
objects of human desire to some of the people who can atibrd to pay for

them, and with some few only even of those; and to speak of them as

one of the things which there is any special necessity to continue to

give to the world is to exaggerate, and to say what has no reasonable
or proper, or sensible application to the subject we are considering.

Then, 1 desire to say a few words on the question of cruelty and of
waste. Now, my learned friends, in many sentences,—(I have them all

before me, or I have them near by)—at all events, in 8 or 10 sentences,
at least, at dififerent places, have as part of their argument, and in that
part of the case which deals with the right of property and protection,

not with Regulations, charged the pelagic sealers with cruelty, involving
useless suffering; and with waste.
Now, first, I would ask, how far can either of those charges have any

bearing whatever upon, or any relation whatever to, the question of the
right of property? Their charge is that we are either injuring their

industry, or destroying their property. Does it make a particle of d iffer-

ence whether it is done cruelly or not? I am not spcnking of cruelty as

I hope to do in a few minutes, or delending it. I consider simply the

i'
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leffal question. Has the question of cruelty, or the fact of cruelty or

the absence of it, anything to do with the right of property, or can it

have?
Suppose the pelagic sealers tortured to death every seal they cap-

tured, but did not injure the United States industry, and supposing

those seals were not the property of the United States, or even that

they were the property of the United States, the fact that we tortured

them to death would not make any difference in their rights. They
could recover if they have a claim for the injury to the industry or if

they own the seals. Suppose we tortured to death every seal killed

but did not hurt the industry, what possible right could that giv^ethem

to complain? Suppose, on the other hand, we chloroformed every seal

we killed, and they did not suffer at all, but still we killed enough to

injure the industrj', then they would have a right to complain because
we had injured it. Cruelty has no bearing upon the matter, as 1 sub-

mit. If so why were those charges introduced here, if not simply to

endeavour to prejudice our claim, which is adverse to their own, by
sensational charges which have no bearing on the legal rights or legal

wrongs of the case?
In the next place, what has our waste to do with the question of

legal right? My learned friends were asked very emphatically and
distinctly by the learned Attorney General to define their position.

Do they mean to say their right depends in any way or sense upon the
mode in which we deal with tliese seals—economically or uneconom-
ically—wastefully or with an absence of waste? i^o answer was
returned to that. I do not ask the question again, because I am cer-

tain that what they would not tell the learned Attorney General they
are unlikely to tell me.
Now let us see what effect it can have. Can the question of whether

a thing is my property or not depend upon the use which some one else

makes of it, wasteful or economical, when he gets it, or the use he is

going to make of it? If it is my property I am entitled to it. If it is

not my property, how can the fact that when he gets it he intends to burn
it or sink it in the sea or destroy it, tend to make it my property?
Again, how can the question of waste affect their right to protect their
industry? If we kill 1,000 seals and it affects their industry, and they
have a right to prevent our affecting their industry by the destruction
of seals, how can it affect the question what we do with the seals?
Their industry either prevails over ours or it does not. If it does pre-
vail over ours, we have no right to exercise ours in any way, econom-
ically or uneconomically, to their prejudice; and if it does not prevail
over ours, as we contend, we have a right to exercise ours. But how
the waste, or rather uneconomical use, of the thing itself which they
claim a right to protect, by us when we take it can affect the question,
I have always been unable to understand, and I venture to submit
every other person who considers it with a view to working out the
question of ])roi)erty, will also be.
Then my learned friend the Attorney General calls my attention to

the fact that the same argument is used by Mr. Coudert as a portion
of his argument at jjage 713, in answer to the charge of mismanage-
ment on the Islands that we were then making:
One siogle word more as to the management. The British Government have

endeavoured to show that too maiiv male seals have been killed on the Pribilof
Islands beginning with the year 1870, and that a gradual deterioration in the herd
has been taking place. Even if tliis could be shown it would form no justification
for pelagic sealing, and w.miI.I therefore be considered irrelevant. Sujipose it were
teuej suppose the United fcjtates had been reckless or had employed corrupt and bad
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agents, the principle is admitted to be good. The property—I will not aaj- Is con-
ceded—but is proved to be theirs on the islands; and if pelagic sealing is destruc-
tive, the fact that we must do our sealing on the islands cannot be disputed. .Sup-
pose these seals were under the control of the United States, as well as ti»e islands,
would that make any difference, and would anybo«ly say that we had less right to
protect seals at sea because they were not treated well on the shore t

In other words, it is precisely their arffument in answer to us. They
say what business is it to you how we treat the seals on the islands?
That may be a sound argument on the question of Regulations, with

which I have nothing to do at present. I deal simply with the legal

question as to the right of property or the right to protect the indus-

try. The truth is it has no bearing upon it. It cannot aftect it in any
way, and why it was introduced except for the same reason as the
charges of cruelty we are at a loss to understand.
Now I pass to the charge of cruelty, which is made against us as an

offence. I wish to deal with that for this simple reason. I am sup-
posed probably to represent more particularly that portion of the
Empire which is especially interested in this industry.

I do not desire to speak of the interest of Canada or British Columbia
in this question at present, though it is very vital. I do not de.sire to
do so now, for the reason that what we are discussing here is the ques-
tion of legal rights. The law has to prevail; the law has to be obeyed

;

and it could make no difference whatever even if British Columbia
lived exclusively on this industry; if she claimed to do so without
legal right she must give it up and take the consequences. I agree
that on the question of Kegulations those considerations may have a
different weight and be entitled to a different influence. Here I speak
of this charge of cruelty because the charges are made against citizens

of British Columbia, and my learned friends will not be offended at
what I say, because they charge their own citizens in the same way
with committing a crime which every civilized nation is bound by the
law of nature and by their obligations to civilized society to put down
and punish.
Pelagic sealers are described as hostes humani generis, and I think it

is very difficult to express too strongly the atrocious character which
they assign to what we think is a perfectly justifiable and proper indus-
try in which we and their own citizens are concerned.
They tell us that it is abhorrent to the law of nations, and that the

law of nations is founded on the law of nature. I might have said at an
earlier portion of my argument, but I venture to say it now as not alto-

gether inappropriate, that my learned friends have this formidable diffi-

culty to contend with: that the law of nations, which is founded on
the law of nature, does not interfere with but permits slavery. I

should like to know how they can call upon that law to put down
pelagic sealing. Is it possible that the great principles of morality
npon which that law is founded, but which, nevertheless, through that
law, permit slavery witli all its horrors to continue—is it seriously
arguable that the same principles of morality must nevertheless put
down pelagic sealing? That, at all events, is the proposition which my
learned friends have to contend with, which they have seen thatthey have
to contend with, and which they answer only by saying that perhaps, if

the question should come up again it might now be decided differently.

It could not now be decided differently by that most eminent judge, or

by any other judge acting on i^rinciples of international law, unless it

could be shown that nations in the meantime had assented to make the

prohibition of slavery a part of international law. The question would.

B S, PT XIII 39
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not be, as lie himself most clearly and explicitly said, what was his

own nature and feeling, and the feeliug of nearly all the nations of the

civilized world—it was not what they would dictate; but the question

would be, what had all the nations of the world consented to; and
neither Chief Justice Marshall nor any other Judge could make inter-

national law diflerent, because the feelings of tbose nations that had
put down slavery if there were other nations which did not consent to

make it had grown stronger against it, part of the law by which they
would all be bound.
Now as to this question of cruelty, I shall not read passages again,

in the United States argument, which have been read already, and which
are plainly sensational and exaggerated, or any passages on our own
side. There is one passage which Mr. Carter read, in which he describes

the gravid females being opened, the milk and blood flowing in streams
upon the deck; but let me ask, what special cruelty is there there

more than any other killing. I do not defend this or say that it is right;

but cruelty I understand to be the infliction of suffering; and what more
cruelty is there in shooting a gravid female than a young male, as a mat-
ter of cruelty. I think it is right to make this correction with regard
to cruelty, as my learned friend the Attorney General reminds me,
namely, that it is the gratuitous infliction of suffering—suffering which
is gratuitous, useless and unnecessary; but in that sense there is no
more cruelty, and no more gratuitous infliction of suffering in shooting
an animal in one condition tban in any other. I will venture to say this

with regard to cruelty: Of all the witnesses we have cited, Mr. Palmer
at all events has stood so far unquestioned, and Mr. Palmer is a gentle-

man of science sent by an institution which stands, if not at the head,
almost at the head of science on the continent of America. He was
sent by the Smithsonian Institute to examine the state of affairs in

those islands.

General Foster.—We most seriously question that.

Mr. HOBINSON.—I do not speak of your seriously questioning. The
accuracy, of course, they question—they question the accuracy of every
charge made; but I speak of their questioning the veracity and high
character of Mr. Palmer: nothing else. I do not think there is much
object in their questioning a thing unless they can disprove or impeach
the veracity of the witness.

Now Mr. Palmer's letter, at all events, is to be found in the report

of the British Commissioners at page 189, and you will see what is

said by him. This is a paper read before the Biological Society of

Washington.
General Foster.—A i)art of a paper.
Mr. Robinson.—Yes, said to be an extract of a paper. The other

portion of it, I may say, is given by the United States in their Counter
Case.
General Foster.—The whole article in full is given.
Mr. Robinson.—No, I think not. I think what you have given is what

we did not give, but I may be wrong about that. However, that is my
recollection. I think they gave what we did not give, but we have the

whole paper between the two, so that it is of no importance whether
I am right or General Foster is right. I am quite content to assume
that I am wrong in a matter of this kind.
Now I will not weary or pain the Tribunal by reading that letter

again, which has been partially read already. I repeat, whatever may
be said about Mr. Elliot, or whatever may be said about others, 1 am
not aware that there is a shadow of ground for doubting Mr. Palmer's
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entire veracity. He speaks of what he had seen, and testifies to what
he knew by personal observation ; and it is not too much to say, and I

speak to those who can verify my assertion by their own reading, that
a more pitiable, painful story of utter useless, barbarous cruelty indicated

upon dumb animals cannot be imagined. I do not think that these
words are in any way or sense exaggerated. I am speaking now of the
method of driving the seals which Mr. Palmer observed on the Islands
and its effect, and the words which I have used I attribute to that
system. I am not repro.aching the United States in any way. As Mr.
Palmer says, they have to manage dumb animals through the medium
of half-civilized men, and until they get a dift'erent class of supervisors,

it will be utterly impossible to do very much to moderate that—I believe
it will be found wholly impossible;—^but Mr. Palmer describes what I
have said, and to put it shortly, it is this. "Countless thousands", to
use his own words, of those dumb animals have been done to death

—

to a death of long, lingering agony—simply by mismanagement; and
their bodies have been wasted. Anybody may test what I say, and
form for himself his own judgment by more than reading, because he
may do it by personal observation. Let any one go to either of the
Gardens here, where the seals are to be found, and watch one of those
animals proceeding at its leisure, Avithout being urged, along the smooth
gravel path; and then let hun try to imagine what the sufferings of these
poor brutes must be when driven from one mile to three over sharp
stones by boys or savages or half-civilized men. Now that is what is

done there. I say nothing about the United States. I make it no sub-
ject of reproach ; I merely say they are not in a position to reproach us.

I venture to say this—If this case depended on the question, by whom
has the greatest amount of gratuitous and unnecessary suffering been
inflicted upon the seal race, and by whom has the larger number of that
race been utterly wasted—by the system pursued upon the Islands or
by pelagic sealers; if this case depended on that question, and if the
seals could speak of what they knew and had felt, I should be perfectly
content to leave the case to their decision. There is no question, if Mr.
Palmer tells the truth, as to what the result has been. The system has
to be altered there, and it may be altered as far as it is in their power
to do it; but it is very difficult in an out-of-the-way part of the world,
and with the class of men they have to deal with, to secure the right
class of men.
Now Mr. Carter at page 204 of their argument, answers a remark of

the British Commissioners, in which they say that, in anything said in

favour of pelagic sealing, it must be remembered that it is an industry
followed by the United States citizens and open to the United States
citizens as well as to us, and they are not speaking in the interests of
one nation only when they speak of it as being rightful, or discuss by
what means or by what regulations it can be reasonably or properly
pursued. The answer which is made is that the United States

—

Deems itself bound by the spirit and principles of the law of nature, holds itself

tinder an obligation to use the natural advantages which have fallen to its lot, by
tnltivating this useful race of animals to the end that it may furnish its entire
increase to those for whom nature intended it, wherever they dwell, and without
danger to the stock. It holds, as the law of nature holds, that the destruction of the
species by barbarous and indiscriminate slaughter is a crime, and punishes it with
severe penalties. Its enactments, adopted when it was supposed that the only dan-
ger of illegitimate slaughter was conhned to Behring Sea, were supposed to be ade-
quate to prevent all such slaughter. Are the United States to be deprived of the
beneiit of the seals unless they choose to abandon and repudiate the plain obliga-
tions of morality and natural law f
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Now, if they thought that there was no illegitimate slaughter outside

Behring Sea, the United States have learned long ago, or some years

ago at all events, that this was a mistake,—and how it is possible many
people could have thought so, it is ditticult to see if they knew any-

thing of the habits of the seals then. If they believed that it was
their duty to other Nations and to the civilised World to put down and
punish the perpetrators of this crime, why did not they put it down
and punish it outside Behring Sea? I understand why; because this

kind of language and argument was not in their minds. Their Legis-

lation was intended, as the Legislation of all nations has been intended,

not in the interest of the feelings of animals ferm naturae, but in •

their own material interest and for their own benefit. Let me see what
answer is given by my learned friend, Mr. Carter, when in the course
of his argument. It was pointed out that they had the power, because
they can prevent their nationals committing this crime against nature
any where, and—if they are hostes humani generis all over the world,

why do you say they must not be so in a portion of the world only,

namely inside Behring Sea?
The answer was,

Of course, it might be said by Congressmen, if all the world is to be permitted to
gonp there and take the seals, we might as well let our own nationals go. We will
not protect the seals against attacks by our own citizens if other people are to be
allowed to attack them.

—

In other words, and the President has put that very strongly in

reference to the suggestion made by us, if they were correct in their

argument, they should have prevented it everywhere,—I ask are those
positions consistent? Is my learned friend really saying that one of
the Members of their Congress might say.

This is barbarous and inhuman, and an act which every civilised nation is bound
to put down ; but if other nations are going to carry it on, then we will let our own
people carry it on with them?

What my learned fiiend says is, it might be said by Congressmen;
or, in other words, it might be said by the Members of a Parliament of
a civilised Nation, that.

Other Nations are guilty of this barbarity ; why should not our nationals share in
it, till other Nations choose to put down sucli enormities f

I am really treating this matter in a reasonable spirit, I venture to
submit, and in the spirit in which only it can be approached with any
reason.

I am saying nothing invidious here, because I have no charge to
make against the people of the United States which I believe does not
lie against every other nation of the world. But it is true, and we
might as well look that in the face, that neither law nor legislation of
civilised nations up to this time have ever been prompted or influenced
by the feelings of animals ferce nafurce, to any extent whatever; they
have been dealt with as best suited what were supposed to be the
material interests of the Nations.
Take the case of the Buttalo, which we all know. I have extracts here

from Mr. Allen, a man vouched for by the United States as a man of
high character and attainments; wlio has published a monogram on
the Buffalo, warning the United States that they were being destroyed,
and calling upon them to save them. Those animals, both in the United
States and Canada,—this aflects both Nations,—were slaughtered reck-
lessly and ruthlessly, without regard to time, or iilace, to sex or age.
They were slaughtered by thousands, and left lying on the Prairies,
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for tlie sake of tbeir skins. As a matter of fact, their skins were much
more useful than seal-skins. I venture to say, and those gentlemen
who know that part of the world will say if I am right or not, that for

one person to whom seal skins have brought comfort and warmth, in

all probability buffalo skins brought it to ten. They were arti<les sold

for a moderate price, and I recollect myself when you could get them
for 4 or 5 dollars, and were universally used by people of moderate
means. But the Buflalo race had no influential Corporation interested

in their existence, and yielded no revenue to the Government and nobody
took the slightest interest in them. They were slaughtered by Avhite

men called "skin-hunters" and Indians; and, if we may resort to the
hiw of nature, I do not know how we are to get nearer to it than to see
the method in which those Tribes, who have been called by some of
the greatest novel-writers "the untutored children of nature", were
prompted by the laws of their nature to deal with dumb aninmls.

Uncivilized men were acting under the law of nature; civilized men
never interfered to prevent it. Other instances can be found, in the
feathered tribe for instance. I am sure one or two members of the
Tribunal to whom I am speaking remember the Passenger Pigeon.

Senator Morgan.—With reference to the Buffalo. In order to civilise

these Indians and get them into agricultural pursuits we were obliged

to permit their support of wild game to perish.

Mr. Robinson.—I accept the suggestion. I am very glad you have
mentioned it, Sir, for this reason. That matter is alluded to in either

the argument or Counter Case of the United States, and it is said that
it was necessary to exterminate the buftalo in order to make way for

the Eanchmen, and for a better and superior race of domestic cattle.

Senator Morgan.—That is true also.

Mr. KoBiNSON.—That is true to a certain extent. I am perfectly

willing to admit that eventually the buffalo would have had to give
way; but there are at this moment thousands—nay, tens of thousands
of square miles where the Buffaloes have been exterminated, but where
civilization has never come, and where, for the best part of another
generation, both in Canada and I believe the United States, it may not
come, but the buffalo has been exterminated because it had no friends

—

that is the whole story. The Ranchmen did not like them ; the Settlers

did not like them; and nobody cared either for humanity, or civiliza-

tion ; or for the interests of the buffalo.

Senator Morgan.—Very much like the rabbits in Australia and in

England, they may be considered to be noxious animals.

Mr. Robinson.—With great deference, I do not think the buffaloes

could be considered like the rabbits in Australia. I venture to say that
you yourself Sir, on reflection, will hardly consider it a fair analogy. But
we all know—those who have Journeyed over the prairies— that we
have found the bones by hundreds of these animals which have been
slaughtered. I have been told by one i)erson thfit he has seen U,(K)0

killed in what is called a single run in a small ])ortion of the day. The
bodies were left on the prairies, and nothing taken but the skins. At
all events neither civilization, humanity nor anything else interfered to

prevent it.

I was going to refer to the Passenger Pigeon as another instance in

reference to birds. They are birds, whose habits in one resi)ect, are

strongly analogous to the habits of the seals. The Passenger Pigeons,

within my recollection, were in absolute myriads in the United States

and the Northern States of Canada. Their habit was in the breeding
reason to take up their abode in an enormous tract of wood. I have
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seen two such "Pigeon Boosts"—one some miles long, and about a

mile broad—in which there would be found from two to twenty nests,

on every tree, and the birds were there in absolute millions. The peo-

ple round about shot the birds in their nests, and they destroyed the

young, and tried in every possible way to slaughter them, and tbus a

most useful food bird to man was exterminated. Nobody interfered to

prevent it. The Walrus was destroyed in the same way and extermi-

nated, or nearly so, and the sea otter; and when my friends say that

cannot be prevented, they have Statutes on their Statute Books, which,

according to our evidence, have not been enforced. And we show there

is a possibility of practising husbandry with the Sea Otter: that the

Russians have tried to keep preserves, but the Sea Otters are gradually

becoming extinct.

As to the seals themselves, I would ask the Tribunal to be good
enough to refer to the British Commissioners' Eeport, page 89, sections

511 to 514. You will find. Sir, that as late as 1881 these seals were
treated thus—10,000 of them were actually destroyed simply to prevent
the Japanese from getting any of them. Perhaps I may as well read
just a few sentences to show how it came about.

Section 511 of the British Commissioners' Eeport is as follows:

In 1871, this island

that is Eobben Island

•with the Comniamler Islands, was leased to Messrs. Hutchinson, Kohl, Phillipens,

and Co., who transferred their rights to the Alaska Commercial Company. Mr.
Klnge went there in the same year in the interests of the lessees, and found that, in

consequence of the raid in 1870, there were not over 2,000 seals to be found on the
entire island. The island was watched in that year, but no seals were killed. A
few may have been killed in 1872, though, if so, the number is not known; but from
1873 to 1878 rather more than 2,000 skins were on the average taken annually by the
Company from this one small reef.

512. About the year 1879, schooners sailing from Japan began to frequent the
island, and were in the habit of raiding it in the autumn, after the guardians had
been withdrawn. In 1881, the Company's agent remained on the island as late as
the 5lh November, at which date five or six Japanese schooners were still hovering
about, looking for a chance to laud. The Dutch sealer "Otsego" was warned off

by the Comjiany's trading steamer "Alexander." In consequence of such raids, the
number of seals declined from year to year.

513. Probably discouraged by the cost and difficulty of protecting the island, and
in order to prevent competition in the sale of skins, the Company in 1883 made a
barbarous attempt to extirpate the seals on it. A full account of this attempt is

given in the deposition of C. A. Lundberg, who arrived at Eobben Island in the
schooner " North Star" from Yokohama, and found the mate of the schooner "Leon,"
a vessel in the employ of the Alaska Commercial Company, living on the island
with aliont fifteen Aleuts. Lundberg found a great mass of dead and decaying seals
upon tht' shore, which had been killed by these men, as they said, in order to "keep
any of those Yokohama fellows from getting anything this year." The crews of the
"North Star" and another schooner, the "Helene," then set to work to remove the
carcasses, which included those of many females and young, and proved to number
between 9,000 and 10,000. In the process, they managed to pick out some 300 8kiu»
in good condition. There were thousands of seals in the water, but they would not
pull out on the beach on account of the stench and tilth.

Senator Morgan.—What was that Company?
Mr. EoniNsoN.—The same Company as I understand.
Senator Morgan.—Holding a lease under Eussia, was it?
Sir Charles Eussell.—They were holding a lease of Eobben Island

under Eussia.
Mr. EoBiNSON.—This the Tribunal will find verified by the affida-

vits of Captain Folger, and Captain Miner, which are to be found at
pages 89 and 113.

Senator Morgan.—Let me ask, was this massacre of the seals ever
called to the attention of the Eussian Government.
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Mr. Robinson.—I cannot say—I do not know whether it was or was
not; but it was a vessel in the employment of the Company.
Then the British Commissioners say this in paragraph 514:

We were also informed that Captain Hansen, afterwards master of the German
schooner "Adele," was present on this occasion. Captain Mii'.cr, an experieti< ed
Bealing-master of Seattle, also visited the island in the same year, nn<l UfMcrilM-d to

ns the groat heap of carcasses which he found on the island, and the manner in which
the skins had been slashed in order to render them useless.

In other words, lest they should get into the hands of rival traders

—

into the hands of the Japanese—10,000 animals were slaughtered and
their skins were destroyed.

I have also another extract here which carries out what I say as to

the difficulty of securing anything like humanity to these poor beasts
when in charge of such people as it is necessary to employ. In the
Eeport upon the Fur-Seal Fisheries of Alaska (which has been referred

to several times in the case here on other points), I find this sentence
at ])age 32. It is evidence taken before Congress on the Fnr-Seal
Fisheries

:

Q. Did the Company, in its administration of affairs there, seem to take care for

the preservation of seal life as well aa care over the natives?—A. Yes, Sir. We
could not get the natives to try to preserve the seal life. Hoys of twelve and four-
teen years old would kill the seal pups. They say they are nilM sort of people, hut
they never have a chance to abuse a dumb creature but what they do it. The only
time I had any person incarcerated was a boy about eighteen years old. I took him
and put him in the cellar of the store and kept him there two days for killing pup
seals.

And 80 on. That is a small illustratfon of the difficulty which is

found in securing humane treatment with the appliances at hand.
The place is far off; the climate is inhospitable; the drives take place

at two o'clock in the morning in charge of people of this description,

who, as Mr. Palmer has said, much prefer their beds to a cold wet
foggy place at that time of the morning, and the Seals are hurried on
with the result which is described.
Senator Morgan.—What is the object of driving them so early in

the morning.
Mr. Robinson.—Because they are killed at 7.

Senator Morgan.—Why not at 12, or 1 o'clock?

Mr. Robinson.—Because of the heat, I fancy—I should think so; I
cannot say I know.
Now my friend Mr. Coudert has talked about tampering with the law

of nature, and he has told us that the law of nature can never be tam-
pered with impunity; that the punishment is inexorable. I venture to

say the greatest defiance of the law of nature we have heard of is to

drive poor beasts not intended for progress on land for two or three
miles over ground of the description which is given there—over stones

so sharp and so pointed thateven the natives themselves avoid them and
take another path. That is tampering with the law of nature, and tam-
pering with the law of nature in the very worst possible manner. It

cannot be done with impunity, but the difficulty is that the punishment
does not come to those who practice it, but to the animals themselves,
and thousands of the race have been wasted simply by the methods
adopted there.

Now pelagic sealing may have its objections—I think it has. There
is some cruelty about the pursuit of all dumb animals. I only call

attention to this because it is right to say that these charges are

unjust and unreasonable when you charge pelagic sealers, many of

whom are most respectable men—many of whom are supporting their
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families by what I believe to be and what I have no hesitation in say-

ing is a respectable employment—when you charge these men with all

the crimes of the Decalogue, we have the right to turn to the conduct

of those by whom the charge is made, and ask if it lies in their mouth
to make it. I venture to say it does not.

I do not think, Mr. President, that there are any other topics which,

in the view 1 have taken of this case—(the only view, as I said in the

boginniug, in which it seemed to me I could be of any possible use to

the Tribunal)—it seems necessary for me to make. Kecurring again to

what 1 ventured to say with regard to International Arbitrations at the

opening of my argument, I may add that when nations submit to a
Tribunal of this character their rights, they mean their rights to be
determined by law, and they mean a definite certain law which can
be found by anyone laid down somewhere—a law, which may aflPord a
sensible gnide in the conduct of human affairs—not theories, not spec-

ulations, not the opinions of metaphysicians as to what the law ought
to be, and as to what it would be well to make it, or what the law would
be if human nature were changed; but their rights are to be deter-

mined by the law as we find it, which I take it is always, and on all

occasions, the embodiment of what nations believe to be right and
desirable, and what in practice can be enforced. We believe this claim,

judged by these common sense principles, fails altogether, and we sub-
mit there is no reasonable ground—no legal ground—upon which the
United States can claim either a property in these animals or an indus-
try which they have a right to protect.

I do not desire to add any remarks upon the question of the right of
protection, and merely for this reason: in the first place it has been
very thoroughly discussed, and in the next place I entirely agree, if I
may venture to say so, with what my learned friend the Attorney Gen-
eral has said. If it is their property, we have to respect it; and it is

very little use (except as regards the past, and the seizures) to discuss
it further. If they have a right of protection, or if they own the seals,
their ]>roperty and their right will have to be respected.
As regards the right to condemn and to seize vessels, I do not profess

to be very familiar with the subject, but I should have thought it was
absolutely clear that condemnation and seizure were things which can
be enforced only by some positive maritime law. If a vessel of any
nation, for instance, were to come to a port of England and steal some
government property, it is incon(;eivable that there would be any right
to follow that vessel, seize her, bring her in, and condemn her—condemn
a vessel of the value of £10,000 because she had stolen £10 worth of
property! You could only do that under some international law which
gives tlie right according to the law of nations; and this can never be
except in the case of piracy, or under some municipal law—some valid
law—within the territory of the luition in fact, and which therefore can
be enforced.

That, Mr. President, is all I think I can add with any hope of being
of the least use; and 1 can only thank the Tribunal for the patience
with which they have listened to what I am perfectly well aware must
have been, to a large <>xtent, repetition.
The President.—Mr. Robinson, we think you have made very good

ase of what you were i)leased to call (with I think excessive modesty)
the scraps and leavings of your leaders; indeed you have made very
good work from those, and we are thankful for it.

Sir KiCHARD Webster.—If General Foster will forgive me for a
moment I want to refer to the statutes. Mr. Carter was good enough,
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Mr. President, to give us the reference. The point will probably become
unimi)ortant from the point of view of my friend Mr. Phelps, but inas-

much as reference to it was made, it is important that the Tribunal
should know, and have on the record, the whole facts with regard to it.

The District Court, as Mr. Carter told us—was established by the
Act of 1884. And the reference to that will be found, as Mr. Carter
said, on page 431 of the First volume of the Eevised Statutes of the
United States.

Section 3 of Chapter 53 (1884) 48th Congress, is as follows.—

That there shall be, and hereby is, established a district court for said district,

with the civil and criniiujil jurisdiction of district courts of the United States, and
the civil and criminal jurisdiction of district courts of the United States exercisine
the jurisdiction of circuit courts, and such other jurisdiction, not in consistent with
this act, as may be established law.

Then Mr. Carter read one Section only, (saying there were others),

from the definition of the jurisdiction of the District Courts. I desire
that the others should be read, because as was surmised by several
members of the Tribunal, the Court has a variety of jurisdictions, and
from this section read it will be seen that there is not any foundation
for the suggestion that the Court, was acting as a Prize Court.
The section is 563 of the Revised Statutes giving jurisdiction to the

District Courts, and these are the jurisdictions:

The following is the text of section 563, of chapter 3, title XIII:

The Judiciary.

The district courts shall have jurisdiction as follows.
First. Of all crimes and oflfences cognizable under the authority of the United

States, committed within their respective districts, or upon the high seas, the punish-
ment of which is not capital, except in the cases mentioned in section fifty-four
hundred and twelve. Title " Crimes ".

Second. Of all cases arising under any act for the punivshment of piracy, •when
no circuit court is held in the district of such c(»urt.

Third. Of all suits for penalties and forfeitures incurred under any law of the
United States.
Fourth. Of all suits at common law brought by the United States, or by any

officer thereof authorized by law to sue.
Fifth. Of all suits in equity to enforce the lien of the United States upon any real

estate for any internal-revenue tax, or to subject to the payment of any such tax
any real estate owned by the delinquent, or in which he has any right, title, or
interest.

Sixth. Of all suits for the recovery of any forfeiture or damages under section
thirty-four hundred and ninety, Title" Debts due by or to tub United States";
and such suits may be tried and determined by any district court within whose
jurisdictional limits the defendant may be found.

Seventh. Of all causes of action arising under the postal laws of the United
States.
Eighth. Of all civil causes of admiralty and maritime jurisdiction; saving to

suitors in all cases the right of a common law remedy, where the common law is com-
petent to give it; and of all seizures on land and on waters not within admiralty
and maritime jurisdiction. And such jurisdiction sliall be exclusive, except in the
particular cases whore jurisdiction of such causes and seizures is given to the circtiit

courts. [And shall have originjtl and exclusive cognizance of all prizes brought
into the United States, except as provided in paragraph six of section six hundred
and twenty-nine.]
Ninth. Of all proceedings for the condemnation of property taken as prize, in

pursuance of section fifty-three hundred and l8ei'enty-8ix,'\ [eight,] Title "Insur-
rection".
Tenth. Of all suits by the assignee of any debenture for drawback of duties,

issued under any law for the collection of duties, against the person to whom such
debenture was originally granted, or against any indorser thereof, to recover the
amount of such debenture.
Eleventh. Of all suits authorized by Jaw to be brought by any person for the

recovery of damages on account of any injury to his person or property, or of the
deprivation of any right or privilege of a citizen of the United States by any act
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done in furtherance of any conspiracy mentioned in section nineteen hundred and
eijibtv five, Title, "civil rights".
Twelfth. Of all suits at law or in equity authorized by law to be brought by any .

person to redress the deprivation, under color of any law, ordinance, regulation,

custom, or usage of any state, of any right, privilege, or immunity secured by the
constitution of the United States, or of any rights secured by the law of the United
States to persons within the jurisdiction thereof.

Thirteenth. Of all suits to recover possession of any office, except that of elec-

tor of President, or Vice-President, Representative or Delegate in Congress, or

member of a State legislature, authorized by law to be brought, wherein it appears
that the sole question touching the title to such office arises out of the denial of
the right to vote to any citizen oft'ering to vote, on account of race, color, or pre-

vious condition of servitude: Provided, That snch jurisdiction shall extend only so

far as to determine the rights of the parties to such office by reason of the denial
of the right guaranteed by the Constitution of the United States, and secured by
any law, to enforce the right of citizens of the United States to vote in all the
States.
Fourteenth. Of all proceedings by the writ of quo warranto, prosecuted by any

district attorney, for the removal from office of any person holding office, except as

a member of Congress, or of a State legislature, contrary to the provisions of the
third section of the fourteenth article of amendment of the Constitution of the
United States.

Fifteenth. Of all suits by or against any association established under any law
Erovidingfor national banking associations within the district for which the court is

eld.

Sixteenth. Of all suits brought by any alien for a tort " only " in violation of the
law of nations, or of a treaty of the United States.
Seventeenth. Of all suits against consuls or vice-consuls, except for offences above

the description afore said.

Eighteenth. The district courts are constituted courts of bankruptcy, and shall
have in their respective districts original jurisdiction in all matters and procedings
in bankruptcy.

Therefore I poiut out that the Court has a variety of jurisdictions,

and particularly the one under which these proceedings were taken,
namely for penalties and forfeitures incurred under any law of the
United States. -^

Then, Mr. President, by Sections 3059, 3067, 3084, and 3088, proceed- .

injis can be taken for a violation of those laws set out in the United |

States appendix by a Custoni House or Eevenue Officer who is entitled j

to institute, under this Statute, to take the very proceedings which \

were in.stituted in the Court of Alaska for penalties for breaches of i|

those Statutes. Of course I am not going to repeat my argument—I
\

only desire that the Tribunal should be in full possession of the fact
that the Court had jurisdiction to act and did act under these Sections
to which I have referred; and I think the idea that it was acting as a
Prize Court will not be found to be well founded. I am aware that my
friends do not contend for it,. but I thought it right to mention it.

Section 3059, of chapter 10 Title XXXIV, collection of Duties, is as
follows:

It shall be lawful for any officer of the customs, including inspectors and occa-
sional inspectors, or of a revenue-cutter, or authorised agent of the Treasury Depart-
ment, or other jx-rsons specially appointed for the purpose in writing by a coUe. tor,
naval officer, or surveyor, to go on board of any vessel, as well without as within
his district, aud to inspect, search, and examine the same, and any person, trunk,
or envelope, on board, and to this end to hail and stop such vessel if under way,
and to use all necessary force to compel compliance, and if it shall appear that any
breach or violation of the laws of the United States has been committed, whereby,
or in consequence of which such vessel, or the merchandize, or any part thereof,
on board of or imported by such vessel, is liable to forfeiture, to make seizure of the
same, or either or any part thereof, and to arrest, or in case of escape, or any attempt
to escape, to pursue and arrest any person engaged in such breach or violation.

Section 3067: It shall lie lawful for all collectors, naval officers, surveyors, inspect-
ors, and the officers of the revenue-cutters, to go on board of vessels in any port of
the United States, or within four leagues of the coast thereof, if bound to the United
States, wliefher in or ont of their respective districts, for the purposes of demanding
the manifests, and of examining and (searching the vessels; and those officers respec-
tively shall have full access to the cabin, and every other part of a vessel.
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Section 3083: Whenever any seizure shall be made for the pnrpose of enforcing
any forfeiture, the collector, or other person causing such seizure to be made, shall
immediately give information thereof to the solicitor of the Treasury.

Section 3084: The several collectors of custonis shall report within ten days to the
district attorney of the district in which any line, penalty, or forfeiture may bo
incurred for the violation of any law of the United States reluting to the revenue, a
statement of all the facts and circumstances of the case within their knowledj-e, or
which may come to their knowledge from time to time, stating the names of the
witnenses and the provisions of tne law believed to be violated, and on which a
reliance may be had for condemnation or conviction. If any collector shall in any
case fail to report to the proper district attorney, as prescribed in this section, such
coUflctor's right to any compensation, benetit, or allowance in such case shall be
forfeited to the United States and the same may, in the discretion of the Secretary
of the Treasury, be awarded to such persons as may make complaint and prosecute
the same to .judgment or conviction.
Section 3088: Whenever a vessel, or the owner or master of a vessel, has become

subject to a penalty for a violation of the revenue laws of the United States, such
vessel shall be holden for the payment of such penalty, and may be 8eize<l and pro-
ceeded against summarily by libel to recover such penalty.

The only other matter I ought to mention is with reference to an
enquiry made by Mr. Justice Harlan as to the third projet for the
Treaty mentioned at page 74 of the second volume of the Appendix
to the British Case; and I think I cannot do better (inasmuch as Mr,
Foster indicated the other day for the first time that he desired par-
ticularly to have the paper) than tell the Tribunal, so that it may be
put on record, exactly what happened. I will read from an Ofticial

Document from the Foreign Office. You, Mr. President, will remember
that Mr. Justice Harlan asked me whether we could produce it. la
the letter of the 8th December 1824, four documents are referred to.

First: the projet whicli Sir Charles Bagot was authorized to sign and
conclude, 2nd, the "contre-projet" drawn up by the Russian Plenipoten-
tiaries, 3rd, a despatch from Count Nesselrode accompanying the trans-

mission of the "contre-projet" to Count Lieven. That I have not got,

Mr. Justice Harlan.—That is in the papers.

Sir Richard Webster.—'No, that document is not in the papers.
The President.—There is a second Russian projet.

Sir Richard Webster.—The projet as it stands, according to the
observations of the despatch, is enclosed. That is referred to at the
bottom of page 74, and I will say in passing tliat tlie document cannot
be of any substantial importance because we have got all the altera-

tions which were to be embodied in it, suggested in this very letter of
the 8th December 1824, and therefore we have got the substance.
But this is how the matter stands.

Although the original of Mr. G. Canning's despatch to Mr. S. Canning, n" 1 of
December 8th 1824, which appears on pp. 72-75 of Volume II of the Appendix to the
British Case, was found in the archives of the Foreign Oflice, no trace could be dis-

covered of the documents referred to as being enclosed therein, amoug which was
the " Project" of the new Treaty with Russia. Two of these inclosures namely, the
"Project" of Treaty sent to Sir C. Bagot in 1824— that is n° 1, p. 72— and the
"Contre-projet" by the Russian Plenipotentiaries in the same year were forthcom-
ing as inclosures in other Despatches, and are given at pp. 62 and 68 respectively of
vol. II of the Appendix to the British Case.

The President.—^You read part of those I believe t

Sir Richard Webster.—Yes. I read them all or nearly all. The
document, as I might remind the Tribunal, about which Mr. Justice

Harlan asked me, was the third draft embodying the suggestions of

this letter.

But the two remaining inclosures namely, the Despatch from Count Nesselrodo

accompanying the transmission of the '•Contre-projet" to Count Lieven, and the

"Projet" of the new Treaty could not be found. It was considered of great impor-

tance that these documents should, if possible, be obtained, in order to make the
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correspondence complete, and, all efforts to trace them in the archives of the Forei"^

Office liaviug failed, a telegram was sent by Lord Salisbury to Mr. Howard, the

British charg6 d'affaires at St-Petersburgh dated June 20th 1892, No. 23 [that was
when we were preparing the case] of which the following extract is the only portion

bearing on the point in question.—" We should be glad to have copy of the Despatch
from Count Nesselrode to Count Lieven inclosed in Mr. Canning's despatch to Mr. S.

Canning, n" 1 of December 8th 1824, and of the new draft of Convention also enclosed

in that despatch". Mr. Howard replied by a telegram dated St. Petersburgh June
22nd, 1892, n" 40, of which the following is the only material extract.—"None of Mr.
Canning's despatches to Mr. S. Canning can be found in archives". All eft'orts there-

fore failed, both at Loudon and St-Petersburgh, to trace the missing documents.

I am quite satisfied that the explanation will be satisfactory to the

Tribunal. I may merely mention from my own knowledjje that I know
of the efforts made to find the document; but I also discovered from
perusing these documents most carefully when the Case was framed,

that this document that we should have liked to have had could not

aftect the question, because it was stated, in the letter, to be a document
which simply embodied the alterations in the projet as they would stand
according to the observation of the despatch.

The PREsroENT.—The fourth document is the English draft.

Sir Richard Webster.—That is the one I am referring to.

The President.—Mr. Justice Harlan asked for the Russian.

Sir Richard Webster.—No, Mr. Justice Harlan asked for this par-

ticular document Mr. President^the English draft which Mr. George
Canning sent to Mr. Stratford Canning, us it would stand according to

the observation of this despatch.
The President.—The substance of it is in the despatch itself.

Sir Richard Webster.—Yes.
Mr, Justice Harlan.—Mr. Stratford Canning in his letter to Mr.

George Canning, stating the signing of the Treaty, indicates that there
was some alteration although he says it is in strict conformity with the
si)irit and substance of the contre-projot to Count Lieven, although
there was a slight alteration which miglit have been made.

Sir Richard Webster.—It is Perfectly true that Mr. Stratford
Canning on referring to the Treaty speaks of the Treaty as being in
accordance with that of this draft although there was a slight alteration
in some particular ])assage.
Mr. Foster.—I have here a paper which I j^ropose to lay before the

Tribunal:

The Government of the United States, in the event that the determination of the
High Tribunal of certain questions described in the seventh article of the Treaty as
the foregoing questions as to the exclusive jurisdittion of the United States should,
as, mentioned in said seventh article, "leave the subject in such a condition that
the concurrence of Great Britain is necessary to the establishment of Regulations
for the proi)er protection and preservation of the fur-seal in, or habitually resorting
to, Beliriiig Sea", submits that the lollowiug Regulations are necessary and that the
same should extend over the waters hereinafter in that behalf mentioned:

First. No citizen or Hubject of the United St.ites or Great Britain shall in any
manner kill, capture or pursue anywhere upon the seas within the limits and bounda-
ries next hereinalter prescribed for the operation of this regulation, anv of the ani-
mals conuiionly <aileil fur-seals.

Second. The' foregoing regulation shall apply to and extend overall those waters,
outride the jurisdii tional limits of the above-mentioned nations, of the North Pacific
Ocean or Behring Sea which are north of the thirtv-tifth parallel of North latitude,
and east of the one-hundred and eightieth meridian of longitude West from Green-
wich. Provided, however, that it shall not apply to such pursuit and capture of said
seals as may be carried on by Indians dwelling on the coasts of the territory either
of Great Britain or the United States for their own personal use with spears "in open
canoes or boats not transjiorted by or used in connection with, other vessels, and
propelled wholly by paddles, and manned by not more than two men eakoh, in the
way anciently practiced by such Indians.
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Third. Any ship, vessel, boat or other craft (other than tlie canoes or boat« men-
tioned and described in the last forey;oing paragraph) bfiongin); to the citi/ens or
anhjects of either of the nations aforeHuid wLich may bo fuuatl aetnaily engaged in
the killing, pursuit or capture of said seals, or prosecuting a vriyag.? for that purpose,
within the waters above bounded and described, may, with her tackle, a|>parel, fur-
niture, provisions and any sealskins on board, be captured and made prize of by any
public armed vessel of either of the nations aforesaid; and in case of any such cap-
ture may be taken into any port of the nation to whicli tiie captnriMg vessel belongs
and be condemned by proceedings in any court of competent jurisdiction, which
proceedings shall be conducted so far as may be, in acconlance with tlie course and
practice of courts of admiralty when sitting as prize courts.

June 8th, 1893.

I hand this to the Secretary, and furnish the gentlemen on the other
side with a copy.
The President.—Those are the regulations you propose f

Mr. Foster.—^That is the form of regulations proposed by the United
States.

The President.—That is to be taken as an addition to the concla-
sions the American counsel had come to before

t

Mr. Carter.—It is puttiug them in form.

Mr. Foster.—I now desire to submit the substitute proposed by the
Government of the United States for the findings of fi\ct submitted by
the Government of Great Britain.

Sir Charles Russell.—It is a great pity you did not discuss both
these questions with us. We had no notice of this at all.

Mr. Phelps.—We will not discuss them now. These are only pre-
sented for your information.
Mr. Foster.—We are pursuing the same course as that adopted by

counsel for the British Government in this matter.
Sir Charles Russell.—Oh no.

Mr. Phelps.—Mr. President. .

.

Sir Charles Russell.—I am not interposing, Mr. Phelps, except
to say that it would have been more convenient to talk about these
things outside.

Tbe President.—Has the British counsel any objection to the Court
receiving these documents?

Sir Charles Russell.—No, Sir.

Mr. Foster.—(Reading).
"Substitute proposed by the Government of the United States for

findings of facts submitted by the Government of Great Britain:"
Sir Richard Webster.—Is this a copy of our document!
Mr. Foster.—We propose it as a substitute for yours.

Sir Richard Webster.—These are the substituted ones; are theyt
Mr. Carter.—So far as they difier.

Mr. Foster.—They are as follows:

1. That the several searches and seirures, whether of ships or goods, and the sev-

eral arrests of masters and crews, respectively mentioned in the said Schedule, were
ina<1e by the authority of the United States Goverumeut. Which and how many of
the vessels mentioned in said schedule were in whole or in part the actual property of
British subjects, and which and how many were in wh<de or in part the actual prop-
erty of American subjects, is a fact not jtassed upon by this Tribunal. Nor is the
value of said vessels or contents, or of either of them, determined.

2. That the seizures aforesaid were made upon the sea more than ten miles from
any shore.

3. That the said several searches and seiznres of vessels were made by public

armed vessels of the United States, the commanders of which had, at the several

times when they were made, from the Executive Dejiarfment of the Governuient of
the United States instructions, a copy of one of which is annexed hereto, marked
"A," and that the othei-s were, in all substantial respects, the same; that in all the

instances in which proceedings were had in the District Courts of the United States
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resnlting In condemnation, snch proceedings were begnn by the filing of libels, a
copy of one of wliich is annexed hereto, marked " B " and that the libels in the other

proceediugs were in all substantial respects the same; that the alleged acts or

offences lor which said several searches and seizures were made were in each case

done or committed upon the seas more than ten miles from any shore; and that in

each case in which sentence of condemnation was had, except in those cases when
the vessel was released after condemnation, the capture was adopted by the Gov-
ernment of the United States. That the said fines and imprisonments were for

alleged breaches of the municipal laws of the United States, which alleged breaches
were wholly committed upon the seas more than ten miles from any shore.

4. That the several orders mentioned in said Schedule warning vessels to leave

Behring Sea were made by public armed vessels of the United States, the command-
ers of which had, at the several times when they were given, like instructions as

mentioned in finding 3, above proposed, and that the vessels so warned were engaged
in sealing or prosecuting voyages for that purpose.

5. That the said several searches, seizures, condemnations, confiscations, fines,

imprisonments and orders were not made, imposed or given under any claim or
assertion of right or jurisdiction except such as is submitted to the decision of
the Arbitrators in Article VI of the Treaty of Arbitration.

6. That the District Courts of the United States in which any proceedings were
had or taken ft)r the purpose of condemning any vessel as mentioned in the Schedule
to the Case of Great Britain, pages 1 to 60, inclusive, had all the jorisdiction and
powers of Courts of Admiralty, including the prize jurisdiction.

ANNEX "A."

[S«e Brittsh Coimter Case, Appendix, YoL I, p. TX]

Tkeasuky Department, Office of the Secretary,
WaaMngton, April 21, 1886.

Sir : Referring to Department letter of this date, directing you to proceed with the
revenue- steamer "Bear," under your command, to the Seal Islands, etc., you are
hereby clothed with full power to enforce the law contained in the provision of Sec-
tion 1956 of the United States Revised Statutes, and directed to seize all vessels and
arrest and deliver to the proper authorities any or all persons whom you may detect
violating the law referred to, after due notice shall have been given.
You will also seize any liquors or fire-arms attempted to be introduced into the

country without proper permit, and the provisions of Section 1955 of the Revised
Statutes, and the Proclamation of the President dated 4th February, 1870.

Respectfully yours,

C. S. Fairchiu), Acting Secretary.

Captain M. A. Healy,
Commanding Revenue-steamer ^*Bear," San Franciaoo, California.

ANNEX '<B."

[See British Case, Appendix, Vol.m, TJ. S. IT*, i, 1890, p. 85.]

In the District Court of the United States, for the District of Alaska.—August
Special Term, 1886.

To the Honourable Lafayette Dawson,
Judge of said District Court

:

The libel of information of M. D. Ball, Attorney for the United States for the Dis-
trict of Alaska, who prosecutes on behalf of said United States, and being present
here in court in his ])roper person, in the name and on behalf of the said United
States, against the schooner " Thornton," her tackle, apparel, boats, cargo, and ftir-
nitnre, and against all persons intervening for their interest therein, in a cause of
forfeiture, alleges and informs assollows;
That Charles A. Abbey, an officer in the Revenue Marine Service of the United

States, and on special duty in the waters of the district of Alaska, herefore, to wit,
on the 28t day of August, 1886, within the limits of Alaska territory, and in the
waters thereof, and within the civil and judicial district of Alaska, to wit, within
the waters of that portion of Behring Sea beloj-zing to the said district, on waters
navigable from the sea by vessels of 10 or more tons burden, seized the ship or ves-
sel, commonly called a schooner, " Thornton," her tackle, apparel, boats, cargo, and
furniture, being the property of some person or persons to the said Attorney
unknown, as forfeited to the United States, for the followieg causes:
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furniture, being the property of some person or persona to the said Attorney
unknown, as forfeited to the United States, for the following; cansus:
That the said vessel or schooner was found engaged in killing fur-seal within the

limits of Alaska Territory, and in the waters thereof, in violation of section 1956 of
the Revised Statutes of the United States.

Aud the said Attorney saith that all and singular the premises are and were trae,
and within the Admiralty and maritime jurisdiction of this court, and that by
reason thereof, and by force of the Statutes of the United States in such ca.Hes made
and provided, the afore-mentioned and described schoouer or vesstd, briii;; a vessel
of over 20 tons burden, her tackle, apparel, boats, cargo, and furniture, became and
are forfeited to the use of the said United States, aud that said schooner is now
within the district aforesaid.

^\^le^efore the said Attorney prays that the usual process and monition of this
honourable Court issue in this behalf, and that all persons interested in the before-
mentioned and described schooner or vessel may be cited in general and special to
answer the premises, and all due proceedings being had, that the said schooner or
vessel, her tackle, apparel, boats, cargo, and furniture may, for the cause aforesaid,
and others appearing, be condemned by the definite sentence and decree of this
honourable Court, as forfeited to the use of the said United States, according to the
form of the Statute of the said United States in such cases made and provided.

M. B. Ball,
United States District Attorney for the District of Alaska.

The President.—Those are the questions of fact which are sub-
mitted to us in virtue of Article VIII?
Mr. Phelps.—Yes, Sir.

Mr. Oaeter.—The Government of Great Britain submitted certain
findings which they desired the Tribunal to make.
The President.—In virtue of this article.

Mr. Carter.—This paper is submitted by way of substitution and
amendment, in certain particulars agreeing with some ot those proposed
findings, inserting other new ones, and amending certain ones of them,
or proposing amendments to them.
Senator Morgan.—Allow me to inquire, when the two Governments

agree as to a finding, is that considered as being obligatory upon this

^ibunal?
Mr. Carter.—The Tribunal must determine that for itself, I suppose.
The President.—I wiU ask when those new questions will be

argued. I suppose they are to be taken into the general, final argu-
ment of Mr. Phelps.
Mr. Phelps.—Oh yes. We submit them now, in order that they

may be passed upon or considered by my learned friends, if they desire
it. We will have something to say, or at least we may have something
to say, in respect to them.
The President.—^That would be a new argument on the English

side, if they did that. The British counsel were expected to speak now
on regulations, but perhaps they will take this matter into considera-
tion in the argument on the question of regulations, so as not to make
two new arguments. You understand what I mean, Sir Chariest

Sir Charles Kussell.—Perfectly, sir.

The President.—I mean to say, if you wish to add new observa-
tions on the new submission by the United States, you will be kind
enough to embody these observations in the same argument that you
are going to make upon regulations.

Sir Charles Eussell.—There will be no diflBculty about that, sir.

As I have said, these have been handed to us now for the first time;

and of course we shall require to consider them.
The President.—Then perhaps you will argue them after your argu-

ment on liegulations. You are going to begin on regulations immedi-
ately I believe!
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Sir CnAKLES Russell.—I shall be able to deal with them in the
course of my argiimeut upon Regulations.

The President.—I think that will be the better way.
Sir Charles Russell.—Mr. Foster, will you kindly tell me where

Annex ''A" to the paper you last read is to be fouud.

Mr. Foster.—It is in the British Counter Case, Appendix, Vol-
ume I, page 72; and Annex "B" is in the British Case, Appendix,
Volume III, U. S. ifo. 2, 1890, page 65.

The Tribunal here adjourned for a short time.
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THIRTY-FIFTH DAY, JUNE 8^", 1893.

Sir Charles Russell.—Mr. President, it is with a senf^e of relief

tliat I find myself approaehinjj the conclndinff subject upon which it

will be my duty to address this Tribunal. You, Sir, will have gathered
from the arguments of my learned friends and myself that in our
ajjprehension of the questions with wliich the Tribunal has to deal,

this is the only one which deserves at the hands of this Tribunal seri-

ous consideration or which ought to give this Tribunal serious trouble.

I wish, at the outset, to explain the position which my argument takes
or proposes to take in the consideration of the general question. You,
Sir, will have observed that in presenting the Case upon what has been
called the questions of right, that I have had all along the most valu-

able and unstinted aid of my learned friend, Sir Richard Webster, and
my other learned friends who are with me, and with the assistance
which they were good enough to render to me, I took upon myself the
main burthen of presenting fully and at length the case on the part of
Great Britain relative to those questions of right. As regards the
question of Regulations, I propose only to address the Tribunal upon
some broad questions of principle which we submit ought to be borne
in mind by the Tribunal in considering the question of Regulations
and in deciding upon the plan which those Regulations should pursue.
In that view you will perceive, Mr. President, that it becomes neces-

sary at the very outset I should determine upon what hypothesis I am
to consider the question of Regulations.
Am I to coTisider that question of Regulations as if the question of

right were undetermined? Am I to consider the question of Regula-
tions as if the United States were to be supposed to have legal rights

such as are intended to be presented under the five questions of Article

VI, or am I to approach the question of Regulations upon the sni)posi-

tion that those questions have been determined adversely to the con-

tention of the United States? I need not tell you, Sir, what is the only
hypothesis upon which we can argue, or pretend to argue, the ques-

tion of Regulations at all. It is upon the hypothesis clearly and dis-

tinctly that this Tribunal has arrived or shall have arrived at the

determination that, so far as legal right is concerned, the United States
has none. I therefore shall argue the question as I conceive Article 7

of the Treaty contemplated that the Treaty should be argued, namely,
upon the assumption that the United States has no legal property in

the fur seal iiulividually or collectively, and, in the next place upon the

h\T)othesis that no right of the United States in regard to those indus-

tries so called upon the Islands is invaded by the pursuit of pelngic

sealing. The 7th Article, as I conceive, suggests that that is the con-

tingency contemplated by the Treaty itself it says:

"If the determination of the foro^oing qnestions as to the exclusive jurisdic-

tion of the United States shall leave the subject in such position that the ooticnr-

reuce of Great Britain is necessary to the establishment of Rej^nlations for th«

proper protection and preservation of the fur-seal in, or habitually reHortinj? to the

Behriuf: Sea, the Arbitrators shall then determine what concurrent Regulations"',

and so forth, " are necessary."
•3
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That then, Sir, is the hypothesis upon which I proceed to consider

the question of Kegulations.

I cannot better express myself in this regard than is expressed at

l»age 159 of the British Counter Case, and with the permission of the

Tribunal I will read some passages from that Counter Case. Itis neces-

sary it is there said in chapter 9,

in approaching the consideration of the qtiestion of Regulations (if any are to be
made) to recall its relation to the live points raised by the Vlth Article of the Treaty,

bearinj; in mind that it is only in the ev^eut of those five questions having been so

determined as to render the concurrence of Great Britain necessary that the author-

ity of "he Arl)itrator8 as to Regulations arises (Article VII).

What, then, does that determination involve? It involves the recognition of the
proposition that Behring Sea is to be regarded as a sea open to the commerce and to

the fishermen of the world, and that the United States have no exclusive right of
protection or property in the fnr-seals frequenting the islands of the United States

in Behring Sea when such seals are found outside the ordinary 3-mile limit.

It follows that the rights and interest of the United States in fur-seals frequent-

ing such islands do not dilfer from the rights and interests of any other portion of
mankind, except in so far as the territorial possession of those islands by the United
StatfS gives to their nationals the exclusive right of capture in territorial waters,
and the advantages derived from the fact that the seals congregate in large numbers
on those islands, thereby giving the opportunity for their slaughter.

I stop there for a moment.
Therefore, to begin with, the question is to be approached and only

to be approached, as we conceive upon this basis of fact that the only
peculiar or special right which the United (States have is the right
which they i)ossess ratione soli—the right that they possess by reason
of the possession of the islands which gives them facilities for the cap-
ture of these animals /era; naturce, but gives them no other right of any
ditierent character than that possessed by all mankind. They have
the right to take them ratione soli exclusively on the Islands. They
have the right to exclude anybody else from trespassing on that domain.
They have the right to take them exclusively within the three mile
limit and to exclude others from that zone but outside that zone, and
on the high sea, the rights of all are equal and the l^ationals or lessees
of the United States Islands have no other greater or ditierent right
than that possessed by the nationals of any other Country on the face
of the globe whose opportunities and whose interests may suggest
them pursuing pelagic sealing upon the open sea.
Now if that be so, and it is upon that basis and upon that basis alone,

that I and my learned friends will argue this question at all, two ques-
tions will arise, first what are the rules which you may make or which
you can make in other words what is the extent of your jurisdiction and
authority, and the next question is, what are the rules which in fair-

ness and equity you ought to make. As to each of those questions I
proi>ose to say a few words.
The questions are. what is the extent of your jurisdiction as to rules,

and next to wlmt extent, in what direction ought you to exercise that
jurisdiction. In other words, what can you do is the first question,
and what ou^ilit you to do is the second question.
Now it is obvious that the first question, namely, the extent of your

jurisdiction, depends on the Treaty. You can only exercise the juris-
diction that the parties have given you. The discharge of your duty,
which you have taken upon yourself, is confined to and defined by the
terms of that document under which or from which your authority
springs. I am only concerned, Mr. President, to deal with one point
upon the question of the extent of your jurisdiction, and that point is

thi«, I will convey it to your apprehension in a sentence, in a moment,
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80 that you may more easily follow it, whether your jurisdictioTi, iu
fact extends beyond what has been called the area of dispute l)et\veeu
the United States and Great Britain; in other words, whether your
jurisdiction extends beyond Behring Sea. When I talk of the Behring
Sea you will understand that I deal with that part of the Behring Sea
east of the boundary line—the portion of that part of Behring Sea,
east of the boundary line, being claimed by the United States at one
time, and in one branch of their argument, as practically part of their
territory ceded to them by Bussia.
Senator Morgan.—You are not speaking of the North Pacific Ocean.
Sir Charles Russell.—Well, Sir, I do not at this moment use the

phrase "part of the North Pacific," though Behring Sea is part of it.

1 speak of it as meaning the Behring Sea itself.

Now I wish before I deal with this question, and Imving made my
point I do not intend to dwell upon it for reasons which will be appar-
ent in a moment. I wish before I argue the point to meet the charge
which my learned friend Mr. Carter felt himself warranted in making
when dealing with the contention which is raised in the Counter Case
and Argument on the part of Great Britain that the Jurisdiction of this

Tribunal was in fact limited to Behring Sea. My learned friend said
(he did it with his usual courtesy, and he will understand that I am not
making it a matter of complaint) that to so argue on the part of Great
Britain was to convict Great Britain of insincerity in her desire to pre-

serve the fur-seal species. My learned friend went on to say that the
facts made it apparent that Regulations were needed outside Behr-
ing Sea and south of what has been called the Aleutian chain as much
if not more than inside the area of Behring Sea itself. 1 meet my learned
friend's charge of insincerity in the way in which it has been all along-

met. We have been (as correspondence, which I will not refer to in

detail, has made apparent) from the first anxious so soon as the ques-
tion of right was settled and out of the way to deal comprehensively
with the question of Regulations in relation to the preservation of the
fur seal without limit as to any particular seas or parts of particular

seas or islands. We were anxious to gain the co-operation of other

great Powers who had an interest in this question. We were anxious
that the scheme of Regulations should not be confined to the seas, but
should extend to the breeding places of these islands where Regulations
were at least as much needed as elsewhere, and given the conjuuittion

of the Powers who were interested, and given authority to a Tribunal

to deal comprehensively at sea and on land we have all along been
willing, and we are now willing, to give the fullest authority to any
Tribunal to deal with any question outside this Treaty. This is no
new offer. It is to be traced in the correspondence of Lord Salisbury

when he held the Office of Foreign Minister and from the consistent

tone which he evinced there has been no departure by any successor

in Office.

Senator Morgan.—You said to deal with any question outside this

Treaty. I suppose you meant outside the territorial limits—outside

Behring Sea.
Sir Charles Russell.—I did, Sir, I meant without any restriction

at all there as to sea or land. I therefore meet my learned friends

charge or suggestion of insincerity in this way, and indeed I might on

my own part—not that I care much for the argument known as the

argumentum ad hominem—retort upon the United States and their

advisers, I do not doubt the personal sincerity of my learned friends

at all, but if they were really representing the unselfish views which



1
6 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

those who instruct them profess in this matter, there would be, I take

leave to say nothing derogatory to the position of the United States

—

nothing, at least, unworthy of its great position aud authority in sub-

mitting as part of a great scheme the question of Regulations upon
the Islands as well as the question of Regulations at sea.

Great Britain has not thought it unbecoming, the United States has

not thought it unbecoming its importance aud dignity to submit to

this Tribunal the regulation of important rights in the open sea; and
1 could see, therefore, nothing derogatpry to the United States in their

(submitting also to an impartial Tribunal an adjustment of this ques-

tion which should embrace the Islands also. I admit, because I wish,

at least, that my argument should be clear, that there is no authority

nmler this Treaty in this Tribunal to enjoin, as authoritative relations,

any scheme or system of management upon the Islands themselves as

what I may call a directly enforcible act of this Tribunal. 1 shall

presently, however, have to submit in another connection, while tliey

have not that power directly, they have the power indirectly; and I

shall submit reasons why that indirect power should be exercised.

Senator Morgan.—1 do not suppose that anybody contends that
there is any self-executing power submitted to this Tribunal for estab-

lishment or decision! It must be done by the assistance of some Gov-
ernment!

Sir Charles Russell.—Quit« so; no doubt, that is a consideration

I shall, of course, deal with when I come to the suggestion at a later

stage.

With that preliminary statement, I come back to the question; Is

the jurisdiction of this Tribunal as to Regulations restricted to the area
in dispute, namely the eastern part of Behring Sea?
Now, Mr. President, you .will recollect that, in my former argument

upon the question of right, I respectfully insisted upon, in argument,
the meaning which I conceived was to be given or ought to be given to

Question o of Article VI. . You will recollect that I then insisted that
that was not only, as Article VII showed it to be, a question of exclu-

sive jurisdiction claimed by the United States, but I endeavoured to

show that it was a question of exclusive jurisdiction of the same char-
acter as was put forward in the preceding four Questions, namely a
question of exclusive jurisdiction in the eastern waters of Behring Sea,
founded upon the contention that those eastern waters were part of the
territory ceded by Russia. 1 am not going to repeat that argument
V)e<ause it would be but a mere repetition of the argument that I then
addressed, that would be equally apidicable to the snbject-matter that
I am now speaking about; and I will content myself by asking the
Members of the Tribunal to take a note of the fact that that argument
is to be found beginning on page 945 and between that page and page
95<» of the Print of the argument. That is my oral argument.
Now, there is no doubt in the world that Lord Salisbury, as I have

ali-eady intiniate<l, in some of his corresj)ondance was contemplating
and was, I may add, recognising the advisability of the consideration
of Regulations outside Behring Sea; or, perhaps, to put it more cor-
rectly, not limited to the eastern waters of Behring Sea. I am not
going, for the reasons I have given because I speak of the thing without
going into minute details, to refer the Tribunal to the correspondence;
that will be dwelt ni)on by minds coming freshly to the consideration
of this question, my learned friends. Sir Richard Webster and Mr.
Robinson. But I wish to say, though that is so, it will also be found
that that was in connection with the subject-matter to which 1 have
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already referred; namely, the contemplation of a scheme to which not
only the United States and Great Britain should be particH, but to
which, among others, Russia should be party, and to which it was hoped
that Japan might be a party; and it was in that view, and that view
only, that a comprehensive scheme embracing tlie whole subject-matter
of nationals of all Powers as to whom it could probably be predicated
they would or might embark in pelagic sealing, it was in that connec-
tion that that wider reference of his was made.
But, in justitication of what I am submitting, there is one passage,

and one i>assage only, to which I must refer. It is a short passage, but
an important one. I will not refer to the original source from which
the passage is taken, but I will read it from the place in which it

appears in my Argument addressed to this qnestion. It is at page
94G-047; and it is the communication of Mr. Wharton. It is a letter

of the 4th of June, 1891, and is to be found at page 306 of the United
States Appendix, Volume I:

The fonrtli clause of the proposal of Her Majesty's Goveninient, liniitinK the
taking effect of the vtodus virendi upon the assent of Rnssia, presents wbat wems
to the President an insuperable difficulty, as adherence to that suggestion by Her
Majesty's Government will, in his opinion, prevent the coaclusiou of any agreement,
and will inevitably cause such a delay,

and then I observe that the object of Sir Juliau Pauncefote was, by
including Russia, to have an extension of the modus vivendi so a« to

prohibit the killing in other parts of the Behring Sea westward of the
line of demarcation; and this is the way that suggestion is met by Mr.
Wharton, and this is the passage in the letter:

I am also directed to remind yon that the contention between the United States
and Great Britain has been limited to that part of Hehring's Sea eastward of the
line of demarcation described in our Convention with Kussia, to which reference
has already been ninde, and that Russia has never asserted any rights in these
waters attecting the subject-matter of this contention, and cannot, therefore, lie a
necessary party to these negotiations, if they are not now improperly expanded.
Under the Statutes of the United States, the President is authorized to prohibit
sealing in the Behring's Sea within the limits described in our Convention with
Kussia, and to restrict the killing of seals on the islands of the United States; but
no authority is conferred upon him to prohibit or make penal the taking of seals iu

the waters of Behring's Sea westward of the line referred to or upon any of the
shores or islands thereof.

Now, I beg your respectful attention to this concluding passage:

It was never supposed by any one representing the Government of the United
States in this correspondence or by the President, that an agn-einent for a modus
«ir«idi could be broaflerthan the subject of contention stated iu the correspondence
of the respective Governments.

I need not say that the subject of that correspondence was exclu-

sively the eastern waters of Bchritig Sea. There is another passage
in that letter, a little lower down, on the same page in the book in

which the letter is set out in extenso, which runs thus:

This he would very much regret,

(that is to say, regret that the matter should go off)

and he confidently hopes that a reconsideration will enable Lord Salisbury to waive

(I repeat the word waive)

the suggestion of Russia's participation in the Agreement, and the iuclnsltm of

other waters than those to which the contention between the United States and
Great Britain relates.

Senator Morgan.—Wliat is the date of that letter?

Sir Charles Russell.—June the 4th, 1891; the Treaty itsdf being

concluded in February, 1892,—the Treaty itself was signed on the 18th
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of December, 1891, and the ratification signed at Washington Febru-

ary, 189L'; and ratifications exchanged on the 7th of May, 181)2.

General Foster.— J'he Agreement was signed in December.

Sir Charles Kussell.—I have just said so.

General Foster.—No; you used the word "Treaty", I think.

Sir Charles Russell.—You mean they were put together, and not

in one document before? That is quite right.

Now I seriously submit, Mr. President, that in view of that corre-

spondence in June 1891, from which I submit there has been no depar-

ture up to the time of the Treaty, that the actual area in dispute—the

only subject matter to which the contest and correspondence related,

were the eastern waters of Behring Sea and the eastern waters of

Behring Sea only. In the same argument to which 1 have already

given you the reference I also pointed out how the modus vivendi in

the April of the following year, 1892, supports this contention. I

]>ointed out by article V the question of damage or claim for compen-
sation by the United States on the one hand if its rights should be
aflirmed by Great Britain, and, on the other, if the United States

rights should not be aflirmed, was confined to the abstaining from the
exercise of the right of taking seals in Behring Sea, and did not extend
beyond Behring Sea, and in view of this conjunction of circumstances, I

submit tbat up to this time—in the correspondence at least—it is demon-
strable that both parties to these negotiations were ad idem as to what
was the matter in contest between them, and that was Behring Sea
and Behring Sea only. After this correspondence and when we get to

JMarch 1892—I think it is the only other reference that I shall have to

make—there is a letter from Mr. Wharton to Sir Julian Pauncefote at
page 350 of the first volume of the Appendix to the Case of the United
States, in which he says:

I am directed by the President to say in response to your two notes of February
29th. and March 2nd, that he notices with the deepest regret the indisposition of Her
Majesty's Government to agree upon an effective modus for tbe preservation of
the seals in the Behring Sea, pending the settlement of the respective rights of that
Government and of the Government of the United States in those waters and in the
fur-seal fisheries therein.

Then follows this very explicit passage

:

The United States claims an exclusive right to take seals in a portion of the Beh-
ring Sea, while Her Majesty's Government claims a common right to pursue and take
the seals in those waters outside a three-mile limit. This serious and protracted
controversy it has now been happily agreed shall be submitted to the determination
of a Tribunal of Arbitration, and the Treaty only awaits the action of the American
Senate.

Now leaving this to my learned friends, approaching this matter as
they will do with completely fresh minds, because they have not dis-
cussed this as I did in discussing the true construction of question 5,
I pass on with one or two observations, which indeed become more
pointed now that we have heard the suggested scheme which I will
not at tiiis moment characterise, gravely presented by the Agent of the
United States in the person of niy friend General Foster, who proposed
forsooth a scheme without limit as to time, not for the regulation of
rights upon the high seas, but for the extinction of rights upon the
high seas and without qualification, or without reservation going down
as well as I followed it, for I have not yet read it to the 35© of latitude.
So that the scheme is from the Arctic Ocean. My learned friend, Sir
Kichard Webster, will trace the line of demarcation.

[Sir Richard Webster did so]. So that while the area in dispute was
Behring Sea and the question whether we were there outside the ordi-

I
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nary territorial zone of three miles, and deprived of the general right
of tishing which we claiiued as belonging to all mankind without reser-

vation—my learned friends upon the supposition that the concurrence
of Great Brirain is necessary in Regulations, and tliat therefore Great
Britain has rights involved propose a scheme of liegnlations which
practically mean very much worse for British interests or the ititerests

of Canadian sealers than if we had never entered into any contest or
treaty at all upon the question of right.

Let me point out and assume that Great Britain had chosen to say,

"Well, we will not trouble to contest whether Kussia did or did not
assert and exercise rights prior to the time of the cession of Ahiska

—

we will not trouble to discuss whether those rights were recognized or
conceded by Great Britain—we will not trouble to discuss whether the
phrase "Behring Sea" was included in the Pacific Ocean—we will not
trouble to discuss whether all the rights that Kussia had did not pass
nnimi)aired to you—we will not trouble todiscuss if you had rights giving
you property or protection in fur seals frequenting Behring Sea: let

the whole thing go by the board; can any body doubt what the result

would be? It would be simj)ly and solely an assertion of the terri-

torial jurisdiction in Behring Sea, not exceeding one inch outside the
three-mile limit. Therefore the proposition is now advanced, as I

understand from my hasty hearing of it—it is one which puts Great
Britain and her colonists in an intinitely worse position than the one
they would have been in if the question of right had not been raised

at all.

Now, reserving to my learned friends the right to enforce by further

arguments this important point, I pass now, and I assume, contrary to

my submission which I ho])e will be seriously and gravely canvassed
by the Members of the Tribunal—without admitting for the purpose of

what I am about to say that the Tribunal has—only for the purpose of
argument do I admit it—authority outside as well as inside Behring
Sea—upon that hypothesis the question will then arise, which is the
second question to which I adverted, what Eegulations ought in fair-

ness to be made and to what extent and in what manner, with what
limitations, and on what conditions ought that jurisdiction of the Tri-

bunal to be exercised both inside and outside Behring Sea.

Again I say that this question is to be approached as I suggested I

was endeavoring to approach it upon the basis that except rights as

territorial owners of the Islands the United States or its lessees or its

nationals have no right diflering in kind or degree from the rights of

the nationals of Great Britain, in other words the Canadian Cohuiists

or indeed the nationalists of any other Power. In that condition of

things simply the sense and spirit of equity in each member of the

Tribunal will go with me in saying that if that be the true and Just

basis upon which to regulate, the rules to be laid down must be just

rules, marked by considerations of equity and must have regard to the

fact that there are rights equal in degree and of the same character-
rights of fishing in the open sea—possessed by the subjects of Great

Britain, just as they are possessed by Citizens of the United States.

Now, Mr. President, when I come a little closer to the consi<leration

of what the Regulations ought to be, I find myself under this difliculty.

1 find that such a cloud of prejudice has been sought to be raised upon this

subject of pelagic sealing that it is very difficult for this Tribunal until

it is sought at least to dispel some portion of that prejudice to approach

the consideration of the question of Regulations with unpiejuiliced

and impartial minds, and indeed apart altogether from any prcyudice
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tbat might be engendered by the string of vituperative epithets that

has been hurled at the pelagic Sealers. It is important to arrive at

some definite conclusion, if one can, as to what is in truth the part

which pelagic sealing has played in what is called the depletion of the

seals in and resorting to Bi bring Sea because of course until you have

to some extent realized with some approximation at least to accuracy

what is the true measure of any mischief to the race of fur-seals

caused by pelagic sealing you will be without at least some of the data

absolutely necessary to assist you in determining what rules regulating

sealing onglit to issue from this Tribunal.

Senator MorCtAN.—As I understand, yon insist that the Tribunal

has no right to establish Regulations to operate outside the Behring
Sea. It is scarcely worth while to argue a question of that kind.

Sir Charles Russell.—If you, Mr. Senator, will tell me that you
accept that view, I will proceed at once, but I cannot assume that you,

much less the otber Members of the Tribunal will do so.

Senator Morgan.—Your insistence is that this Tribunal has no
jurisdiction to make any regulations for pelagic hunting outside Beh-
ring Sea.

Sir Charles Russell.—Yes, that is my first.

Senator Morgan.—That is the attitude of the British Government.
Sir Charles Russell.—That is my first proposition.

Stnator MORGAN.—Is that the attitude of the British Government.
Sir Charles Russell.—I do not quite know what that means, Sir.

That is the argument. I submit.
Senator Morgan.—As representing the Government.
Sir Charles Russell.—I am here in the character in which I have

all along appealed.
Senator Morgan.—If it is denied that this Tribunal has any juris-

diction to establish Regulations for pelagic hunting outside Behring
Sea. then another very important question would arise which, of course,

we have to determine upon our own responsibility, Mhether we can
enter uiK)n that question.

Sir Charles Russell.—Upon which question?
Senator Morgan.—As to the power of this Tribunal to regulate

peligic hunting outside Behring Sea.
Sir Charles Russell.—You have to consider that undoubtedly;

you have to consider the extent of your authority. I submit one view
to you which you may not accept. I do not at all—far from it—mean
to suggest that the question is not free from very great difficulty.

Senator Morgan.—It is a debatable question.
Sir Charles Russell.—1 do not suggest or mean to suggest the

contrary; but the ditficulty does not arise in my mind from the tone of
the corres|)ondence, but from the terms of the Treaty and the provi-
sions in Article VII, with reference to what waters they shall extend
over. I do not find any logical difficulty in reconciling the portions of
the water in the Behring Sea over which they shall extend, but I have
felt bound to argue the <piestion on another branch of the case already,
on the assumption that the Tribunal may not agree with the view I am
submitting, because, of course, I only submit the view as Counsel to
the judgment of the Tribunal which has the responsibility of determin-
ing and authoritatively determining them; and I must, of course
approach the matter alternatively, and I was on the second branch of
it, approaching it on the alternative that my contention was wrong, and
not one that would be accepted by the Tribunal.
The question was, what regulations, in and outside of Behring Sea,

they at^udged fit to make. That is the question to which I addressed
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myself, and I was going to address myself first of all to the point that
it was necessary for the two-fold object of removing prejudice and also

of trying to get a measure, if I could, of the extent of mischief which
was i)roperly and truly to be attributed to pelagic sealing, and to
examine briefly some of the leading facts in relation to that branch of
the question.

As I pointed ont, it is not possible for the Tribunal, without examin-
ing these facts and coming to some conclusion npon them, to con>i)ly

with tiie condition set out in the Treaty, or to give effect to the provi-
sions of the Treaty itself.

Now, let me, at this stage before I proceed because it may save a
little time, proceed to some brief comments on the Treaty itself. The
preliminary recital on page 1 states that, the two Governments.

IJeing desirous to provide for an amicable settlement of the qnestions which have
arisen between their respective Governments concerning the jurisdictional rights of
the United States in the waters of Behring's Sea, and concerning also the preserva-
tion of th« fur-seal in or habitually resorting to the said sea, and the rights of the
citizens and subjects of either country as regards the taking of fur-seal in or habit-
ually resorting to the said waters.

Then comes the operative part of the Treaty which provides that:

The qnestions which have arisen between the Government of Her Britannic Majesty
and the Government of the United States concerning the jurisdictional rights of the
United States in the waters of Behring's Sea, and concerning also the preservation
of the fur-seal in or habitually resorting to the said sea, and the rights of the citizens

and subjects of either country as regards the taliing of fur-seal in or habitually
resorting to the said waters, sliall be submitted to a Tribunal of Arbitration.

Then in Article VI are the questions of right.

Then in Article VII is that which deals in the question of Regulations:

If the determination of the foregoing qnestions as to the exclusive jurisdiction of
the Unite<l States shall leave the subject in such position that the concurrence of
Great Britain is necessary to the establishment of Regulations for the proper protec-
tion and preservation of the fur-seal in, or habitually resorting to, the Behriug Sea,
the Arbitrators shall then

that is to say in that event

determine what concurrent Regulations ontside the jurisdictional limits of the
respective Governments are necessary, and over what waters such Regulatious should
extend,

I need not read the rest of it.

Therefore, what the Tribunal have to consider, upon the hypothesis
which I am now presenting, is, what regulations what concurrent
regulations are necessary for the proper protection and preserva-

tion of the fur-seal?

It will be observed, therefore, and I might as well, as my attention

has been drawn to it, make the observations in this connection, although
I had intended to reserve them till a little later period it will be
observed, therefore, that it is not regulations for the protection of the

fur-seal in the interests of the United States it is not for the protec-

tion of the fur-seal so that the United States shall be entitled or in a
position to kill the greatest possible number upon their islands—it is

not even regulations that shall keep the fur-seal up to the highest

normal condition of equilibrium which it might arrive at in a set of

natural conditions where there was no artificial interference by man.
It is not that—it is the preservation of the fur-seal, an<l it is the

preservation of the fur-seal for and in the interests of no one power,

the subjects of no one power, or the citizens of no one power—it is the

preservation of the fui-seal.
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Kow what part lias pelap^ic sealing:, in fact, played in this matter?

The Tribunal will not have failed to observe that all through the writ-

ten arguments, and all through the oral arguments, of my triends, that

it is hardly an exaggeration to say that this has been their tone: not

only, as my friend Mr. Kobinson so clearly and pointedly mentioned

today, that pelagic sealing is a moral wrong, and claimed that pelagic

sealing is hostes humani generis, and the rest of it, but they have
asijumed that every seal, or almost every seal, that a pelagic sealer

killed was a female seal; and they have assumed abnost that every

female seal that they killed was either a seal carrying its young (which

it was about to deliver), or a female seal which had delivered its young
which it was then engaged at the time of its slaughter in nurturing.

It is iiardly an exaggeration to describe that as the argument advanced
by my friends.

IS^ow let me point ont some broad considerations. I do not stop to

notice—for I have already in another connection referred to that—that

whatever else may be said against pelagic sealing it has not yet, in the

history of the world, been found guilty of extermination of the race of

fur seal in any part of the globe—that in no part of the globe where
fur-seals were found formerly in great numbers and where they have
now ceased to be, is there extinction attributable to pelagic sealing

—

indeed it is clear that if pelagic sealing and pelagic sealing alone were
pursued, that there would be no need for Kegulations at all, for the

object of this Treaty, namely, the preservation of the fur-seal, because
the past history of pelagic sealing has shown that in that which is its

congenial element, the sea, nature has furnished the seal tribe with
facilities to escai)e capture—it has enabled them to resist the attacks
of man upon the high sea.

It is no exaggeration, to use the language of the British Commis-
sioners rather ridiculed by my friend, Mr. Coudert when I say—and I

adopt the language, for I think it is true—that pelagic sealing does
give the seal what they call a "sporting chance" for its life, whereas,
killing on the Island—knocking it on the head with a club, gives it no
chance whatever. Therefore, we start with this, that it is not pelagic
sealing that renders Regulations necessary at all for the preservation
of the fur-seal. The fur-seal in the past has survived and in all human
probability, as far as one can judge, will continue to survive and with-
stand the attacks of the pelagic sealer carried on as pelagic sealing
necessarily is carried on in the native element or the more congenial
element, at least, of the fur-seal. I do not stop to point out also the
fact that it is admittedly the historical and most ancient form of the
pursuit of the fur seal. I do not stop to dwell on the distinction that
my friends seek to draw between what they call fur sealing where the
comparatively untutored Indian with canoe and spear ijursued the fur-
seal, and com]>are it with the introduction of what my friend, Mr.
Carter called the destructive agency of civilization in the shape of
arms of ])recision and in the shape of schooners and appliances better
adapted for success in tlwat class of enterprise.
Well then, if we are right that pelagic sealing is not that which

makes or calls for the necessity of Regulations standing ahrne, what is

it that does call for the necessity of those Kegulations? It is the kill-

ing on sea plus the killing on land; and, therefore, it does become
important to consider what has been the relative effect of those two
means of pursuit at sea and on land, and which had the most dire
eflect upon what has been called the depletion of the fur-seals in and
frequenting Behring Sea?
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Senator Morgan.—That appears to be the question of indiscrimi-
nate killinjj, whether on land or sea.

Sir Charles Russell.—In another connection as I have shown,
and I shall have again to show, that although the United States claiiii
was for discrimiuately to kill upon land, that is not a well founded
claim.

Senator Morgan.—I am not speaking of the claim of the United
States; I am speaking of the fact that it results in the destruction ot
the seal species; and the point is indiscriminate slaughter.

Sir Charles Russell.—I do not care, Sir, whether it is indiscrimi-
nate or discriminate,—one need not dwell upon that. They are slaugh-
tered. AVhether you can call killing on the Islands discriminate or not,
it has led to the depletion.

Senator Morgan.—I am speaking of the killing of seals in the Sonth-
eni Hemisphere as well as in the Northern. Has not the destruction
of the seal species in the Southern Hemisphere resulted from indis-
criminate slaughter?

Sir Charles Russell.—On land, it has.
Senator Morgan.—Or on the sea either.

Sir Charles Russell.—No, on the contrary.
Senator Morgan.—No matter where.
Sir Charles Russell.—No. On the contrary there has been no

instance whatever of any killing which it is even alleged had affected
seal life in any of the southern portions of the globe or anywhere else,

80 far as I know attributed to pelagic sealing. No, Sir.

Senator Morgan.—That may be the better method; but the ques-
tion still recurs whether the loss of seal life in the Southern Hemi-
sphere and in the north is not due to indiscriminate killing, whether on
land or at sea.

Sir Charles Russell.—At present I am dealing with pelagic seal-

ing. I am endeavouring to see what are the crimes properly to be
attributed to pelagic sealing; and in this connection dealing with this

concrete case, what part pelagic sealing has played in the depletion of
the heard of the seals frequenting or habitually resorting to the Beh-
ring Sea.
Now my learned friend Mr. Carter in dealing with this matter put

forward this argument. It is to be found at page 81 of the United
States argument in print I think, and also I think in my learned
friend's argument—I have not the page at this moment—orally deliv-

ered. It was to this effect: a great part, said my learned friend—and
said truly—of the seals killed by pelagic sealers, are females and there-

upon he went on to say that being females that necessarily caused a
diminution of the stock and a lowering of the birth-rate of the stock
below the normal point which it would otherwise naturally reach. I

want to j)oint out, with great respect to my learned friend, that that
is not correct; because it would assume that the female killed had pro-

duced no young at all, and would i)roduce young if it tiad not been
killed. Let me remind the Tribunal and remind him that according
to the evidence it is stated that each female produces in the course of

its normal life, assuming that it escapes the great dangers to which
it is exposed from natural causes, from 11 to 14 pups. It is put as
high as 14.

Senator Morgan.—12 is an average

t

Sir Charles Russell.—Assume 12 to be an average by all means.
My learned friend will see at once that if the particular female that has

been killed is one that has produced even two pups, the killiug of that
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particular female does not reduce the stock at all, because she lias more
than re]>la(ed herself by the production of her two pups; and if the

entire i)ro(luction in the course of her life is to be fixed, as you, Mr.

Senator Morgan, sugjrest, at an averajje of 12 pups, the probability is,

taking the same average, that when she meets her death at the hands
of the sesiler she has produced six pups, and therefore much more than

replaces herself in the stock from which she is taken.

And indeed my learned friend will see that his own argument leads

to this— 1 will say it, but say ic respectfully to him, because it is the

word that occurs to me—leads to this hopelessly absurd result. The
killer whales who are one of the great agencies of destruction of the

fur-seal have been going on, a natural enemy of the fur seal ever since

the fur seals were, sparing neither age nor sex, not descrimiiiating

between female and male, killing therefore a large number of female

seals. According to my learned friend's argument, if that argument
were well founded, the killer whales must have long since exterminated
the whole tribe of seals altogether. My learned friend's argument would
only be good if he could establish that the females that were so killed

were females that had not done something to replace themselves in the
stock, to fill their own places in the stock, because it is only in that case
in which they would have had any permanent effect upon the stock at

all. Besides my learned friend loses sight of this fact which I think it

is im]>ortant to bear in mind, that the evidence now establishes—that
after the breeding seals have got to the Pribilof Islands and after the
time when according to my learned friend's views, the great family of

the seals frequenting Behring Sea had got into the neighborhood of

that Sea there are observed large masses of seals that never api)arei)tly

go regularly to those islands if they go at all at long distances from the
islands, at distances west and north of the islands and at distances
south of the Aleutian chain and away from Behring Sea altogether,
that at the very time that, according to their theory, the great family of
seals were gathered around and upon the Pribilof Islands. What were
these composed of! Many of them, we do not doubt, were composed
of barren females who, not going to the islands, would go to waste—it

is no exaggeration to say—but for the pelagic sealer. That class
embraces others, for instance young males that are not led to go to the
islands by any sexual instincts such as attracts them at a later period;
females not attracted by any sexual instinct, which only afiects them at
a later period; and old seals which are considered unworthy of notice
by those who kill the seals upon the islands because they have reached
a stage at which their skins are not the most marketable, the best for
the market being from three to four or five years of age. These are all

classes of seals which may be dealt with without interfering so as to
infiict any i>ermanent injury upon the stock of the fur seal and which in
large part, at least, would probably go to waste and be of no use for any
hnmaii juirpose whatever unless the pelagic sealer was allowed to deal
with them.
Senator Morgan.—Sir Charles, in that connection—I hoi>e you will

pardon me for calling your attention to it>—the statements of a good
many witnesses in this case would seem to indicate that every seal, a
year old or any other age, is impelled by its natural necessities to resort
to the land at some ])eriod of the summer during which its coat is

changed; and that that necessity is just as imperious as any instinct of
the animal in reference to its propagation. So that it is open to argu-
ment, to say the least of it, whether or not every seal does not every
year resort, under the necessity of an instinct that it cannot avoid, to
the land for the purpose of shedding its coat.
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Sir Chajbles Eussell.—Well, Sir, I beg most distinctly, but respect
ftilly to say there is no evidence which warrants any such w)nclusion;
and 1 submit on the contrary so far from there being any evidence to
warrant that conclusion that the evidence is the other way; because
the evidence is that seals that do go to land become and are found stagey
at a certain portion of their pelage in a certain period of the year, but
at the very same period of the year seals are being taken by pelagic
sealers, and on being taken pelagically arefoui^d not to be in that stagey
condition at all. But further, as that has been mentioned, may I ask
you, sir, to note—1 did not intend even to give the reference—the evi-
dence as to the scattering of large numbers of seals during the breed-
ing season when, according to the contention of my friends, the whole
family are in and about the islands, as set out iu the second volume of
the Ai)pendix to the British Counter Case, page 27. There is set out
there in summary a body of evidence of a great number of persons,
speaking to dilierent times and to different parts of that whole vast
extent of ocean, sliowing that it is impossible to arrive at the conclusion
which you have been good enough to suggest as one to be discussed,
that the seals do go each year necessarily to land. Indeed, we have
the admissions in the evidence of Mr. Bryant, who was 1 think a Treas-
ury Agent on the Pribilof Islands, to the effect that when the female
pup leaves the island it does not return to the island in its first year;
that it comes to the island in the third year to deliver its first pup. As
the question has been challenged I should just like to refer you to the
passage where that appears.

In his Monogra])h of North American Pinnipeds, pages 401, 402,
after speaking of the pups Mr. Bryant says:

"At this stage the female pups leave the island for the winter, and rery few
appear to return to the islands until they are three years old."

There is other authority to the same effect; but I cite that as being
a witness called on the part of the United States.

But we have means of getting much closer to this matter and of deter-

mining what is the true measure of responsibility to be cast upon the
pelagic sealers what is the correct measure or the approximately correct

measure at least, of the effect of pelagic sealers, upon the race of
fur-seals in these parts.

Now, Mr. President, there are three distinct dates given in various
places by witnesses called on the part of the United States as the date
at which decrease was first noticed on the Pribilof Islands. Those
three dates are 1887—some of them give—1879—but the United States
argument fixes 1884 as the first date when any significant decrease was
noticed ; and that is what is now suggested as the date upon which
they fix.

My learned friend, Mr. Coudert, on page 655 of the print of his oral

argument, takes the latter date and gives the goby to the statement
of some of the witnesses, to which I shall incidentally hereafter refer,

fixing the noticeable decrease as early as 1877 and 1879. On page 065

Mr. Coudert says this

:

From 1870 to 1880 it was one of increase.- Of course it is not absolutely and
mathematical] J- possible to establish when increase ceased and stagnation com-
menced and decrease took its place; but speaking of the question, with such infor-

mation as we can get from persons who are able to express an opinion, that is the

estimate that we submit to tlie court increase to 1880; stagnation from leWO to about
l>*^'i; and subsequently to that the decrease which it is conceded on all sides exists

and now threatens extermination.

I do not know that that last statement is to be taken as an admis-

sion ; but so my learned friend puts it.
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We have a means of assisting the Tribunal to what is the true meas-

ure of the injury done by pelagic sealing; and in order to explain it, I

will take the liberty of presenting, or asking the Tribunal to take, one

of these tables which has been prepared for the purpose of presenting

this. I would remind the Tribunal of this; there are certain tables

found in the United States volume, A, B, and C, I think they are.

These three maps will be found at page 352 of the United States Case.

I am not going to trouble you, Sir, with a detailed examination of this;

but it is absolutely necessary that I should explain what it means. If

you will take " male Seals, diagram", facing page 352, you will see. Sir,

that that purports to set out what would be the natural condition and
distribution of a collection—I will use the word " herd" for brevity

—

of male seals numbering 40,025; and you will observe that there are

diflerent colors there to indicate the different divisions of these animals.

The first column, which is colored green, and which is framed upon
the basis of an annual number of ten thousand male pups being born.

You will see the figure "I" at the bottom of that column. There

is a series of figures, 1, 2, 3, 4, 5, 6, 7, 8. You see the numbers, Mr.

President!
The President.—Yes.
Sir Charles Kussell.—Those figures at the bottom indicate the

ages which the seals have attained ; and you will see, therefore, that

upon the assumption of 10,000 male pups born in one year, that of

those 10,000.

The President.—Pups, not male pups.
Sir Charles Russell.—This is entirely conversant with males. Sir.

There is another dealing with females. That of 10,000 male puj)S born
in the year, only 5,000 survive to the next year; because you get the
number which survive to the next year by following the column at the
base of which is the figure I until you find it crosses the line. You
will see, therefore, it goes up to the point of 5,000. If you have
appreciated what I have been endeavoring to describe, I will pass on.

What that shows, therefore, is this: assuming that their calculation

is correct—probably approximately it is correct—that from natural
causes one half of the pups born disappear, prey to accident, prey to

the killer whale, prey to epidemic, prey to any cause you like; but to

natural causes is to be attributed the fact that 50 per cent of the pups
born in any one year disappear during that year, and only 50 per cent
survive to be yearlings. That is the only fact I wish, in this connec-
tion, for the moment to beg you to carry in your mind.
That being so, we have prepared a table in which we have taken the

total number of seals pelagically killed from 1871 to 1878, and then
going on to 1879, 1880, 1881, 1882, 1883, 1884, 1885, and we have pro-
ceeded upon the principle which I am now about to explain to you.
We have assumed that every seal pelagically killed was a female
seal, was not a barren female seal, but was in fact a pregnant female
seal. Now, let us see how the figures work out, even on that violent
hypothesis; because it is admitted by my learned friends that a cer-

tain percentage of the pelagic catch are old seals, females that are
barren, females that are past bearing, and male seals whose skins are
of comparatively little value for market purposes if killed upon the
islands.

From 1871 to 1878—although 1 do not seek to dwell upon that,
because it is going too far back—the number periodically killed was
2,000. The figures upon which I base these observations are to be
found set out in the report of the British Commissioners, figures,
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which my learned friends have themaelves adopted as indeed being
more favorable to tUeir contention than the figures set out in their
own volumes.
Mr. Carter.—We do not concede the accuracy of those figures.
Sir Charles Eussell.—No, no; I am not saying you do. But

you have referred to them, and you have recognized the fact, as it is

the fact, that they are figures which are larger than the figures tliat you
yourself put forward.
Mr. Carter.—Only in some particulars.

Sir Charles Kussell.—They will be found at page 207 of the
British Commissioners' Report. I quite admit— I wish not to be mis-
understood on this relation, or in any relation—I quite admit that all this
is subject to discount because until we come to comparatively recent
years the figures are not a very reliable guide. I quite admit also that
an addition, and a not inconsiderable addition, is to be made to these
figures by reason of what has been called the loss of seal life at sea,

namely, loss in respect to seals which are f.hot at, which may be mor-
tally wounded, but which sink and which cannot be recovered. The
figures therefore are open to these criticisms. But in reference to
such criticism, I have to observe that there is a very wide divergence
between the views put forward by the witnesses on the part of the
United States and those put forward by the persons actually practically

engaged in pelagic sealing, as to the amount of loss in that way occa-
sioned—so wide a margin of diflference, indeed, between the two, that
one looked about for some explanation of it; and I think the explana-
tion is to be found in this: that the witnesses called on the part of the
United States appear to have assumed that when a charge of the gun
was fired at a particular seal, and that seal was not caught, that that
was to be treated as a seal that had been wounded and was lost. I
may call attention to the evidence cited in Professor Elliott's report, in

which he cites a great number of instances of that kind, for he is very
strong against pelagic sealing; and when you come to examine the
instances that he cites, he does not mention them as instances where
there is any reason to suppose the seal lost was a seal that had been
mortally wounded at all.

Now, taking these figures, Sir, and presenting them to you; taking a
later year than 1878, the amount pelagically killed in 1880 was 4,800; in

1881, 6,000; in 1882, 12,000; and I stop at 1882.

Mr. Foster.—It is about half of what the American Commissioners
report in their table.

Sir Charles Russell.—I do not think that is ad rem to what I am
now upon.
Mr. Foster.—You say we adopted your figures.

Sir Charles Russell.—Will you give me the referencet

Mr. Foster.—Page 366, just following the maps that you are using.

Sir Charles Russell.—Do they give any figures after that?
Mr. Foster.—Oh yes; each year.

Sir Charles Russell.—I thought our figures were more favorable.

Mr. Foster.—On page 366 you will see that in 1879 it is 12,500.

Sir Charles Russell.—I will just look at this. Yes; I see some
of them are more favorable.
Mr. Foster.—Take, for instance, up to 1878.

Sir Charles Russell.—I will examine these later; but for the

present I will take the ones that I am upon. It will not materially

interfere with the point I am submitting. I think it will not be found

to materially interfere.

B s, pt XIV 2
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What I was going to show is this: I will take the year 1882, where

the figure given by the British Commissioners is 12,000; and 1 stop at

1882 tbr this reason: the pup born in 1882 would be a yearling in 188.3,

would be a two-year-old in 1884 and would be a three-year-old in 1885.

Therefore, indeed, I ought properly to stop in 1881. That is to say, no
efleet of the killing of females in 1881 could be felt upon the number
of killable seals until the year 1884. That is to say, a pup in 1881 is a
yearling in 1882, a two year old in 1883, a three year-old in 1884, and is

killal>le. in his prime, from 3 to 5 years of age. Therefore the etfect of

the killing of female seals could not tell ui)on the number of killable

males, or either sex, for that matter, until 1884, or the third year
afterwards.

1 have assumed for this purpose the figure given in the case by the

British Commissioners. They put the figure in 1881 at 6,000. The
American Commissioners put it at double that. Therefore you may
take it either one way or the other. It will not, I think, materially attect

the matter. If it is 6,000, there are 6,000 pups born, which is a very
violent assumption—6,000 gravid females, which, if not killed, would
have born 6,000 pups, of which 3,000 alone, because the sexes are equal,

would have been males, and therefore would, in the year 1884, if the
mother had not been killed, have come into the class of killable males
in 1884, and would have been in the class of killable males from 1884,

when it was 3 years of age, up until it was 5, or later.

Now, of those 3,000 male pups supposed to have been lost because
their mothers were killed in 1881, how many survived to reach two jears
of age! According to the figures given by the United States in the
diagram to which I have referred, 960 only. How many would reach
three years of age! 720 only. Double, treble, quadruple the amount
of pelagic killing; and you get to a figure comparatively insignificant

and wholly inadequate to account for or even go any substantial way
to account for the decrease which it is said was so noticeable in the year
1884, according to Mr. Coudert's argument, and following the printed
argument put forward on the part of the United States.

Therefore I say, take any set of figures you please, starting from 1881,
and taking their contention to be that the decrease was markedly
noticeable in 1884, that could not have been noticeable until the pups
had got to the age when if they had been interfered with they would
have been in the killable class, beginning with 3, and rising up to 5, 6
and 7 years of age.

VVe have other ways also of testing this matter. One specific accu-
sation made against pelagic sealing is this; and they say that having
found this specific accusation to be capable of support, in one particu-
lar set of years, that it may be equally true, and a cause of the death
of the pups in previous years. That is to say, that in the year 1891
there was Ibund to be upon the islands a large number of dead pups,
dead, as they say, from examination after death, because they were
starved, the starvation, as they allege, being attributable to the fact
that their mothers were killed in Behring Sea and so they were deprived
of their natural nutriment, causing the wholesale death of these pups,
which was manifest upon the island.
The first observation one has to make in relation to that is this: that

it will be found that the whole of those deaths of pups in any noticeable
degree in 1891, were found on St. Paul's Island alone, not on St. George.
I need not i>oint out that if the death of those pups was attributable to
the killing of their mothers by pelagic sealing, that you must have found
corresponding indications of death of pups equal or proportionately
upon both islands. I think that will not be disputed.

1
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But not only that, bat the evidence further establishes the fact that
the death of pups was found to be confined to particular rookeries on
that particular island of St. Paul, again showing that if the death of
the pups in 1891 had been attributed to the killing by pelegic pursuit
of the mother they would have been found to be distributed over both
the islands and upon the rookeries of each of the islands, where as it

was found confined to one island, and only to the rookeries on that
island. But in the next place, and conclusively on this point, the
evidence establishes, and I will read it to-morrow morning that the same
.thing was to be found existing and to the same extent in the year 1892,
when there was no pelagic sealing at all i'n Behring Sea.

It follows from these facts which I have mentioned, and which I will

make good tomorrow morning, that this charge of this enormous death
which occurred in these two years to pup-life upon the Pribilof Islands,

was due to pelagic sealing, will be found to be entirely without support.
Lastly, there is this extraordinary comment; they now get a number

of witnesses, Aleuts and others, who make affidavits that they had
noticed deaths of pups in previous years which they connected with
pelagic sealing and with the killing of the mothers at sea, which they
say began to be serious in 1884, and went on increasing in 1884, 1885,

1886, 1887, 1888 and 1889. And yet, wonderful, to relate, in no official

Report is there any reference to that fact; and although Professor
Elliott was there in 1890 for the purpose of examining and reporting
upon the whole of the question, not one of the Witnesses upon the Island
ever drew attention to this question of the death of pups in any way
suggesting directly or indirectly that it had anything to do with pelagic
sealing at all. The result is, his Report is entirely silent on the question.

Senator Morgan.—You do not dispute the fact that the pups died!
Sir Charles Russell.—No; on the contrary, the British Commis-

sioners appear to have been the very first to call attention to the fact.

There was a large number of dead pups in the neighbourhood of the
Rookeries.
Senator Morgan.—How do they account for the death t

Sir Charles Russell.—I will read tomorrow morning what is said

about it.

The President.—If You please.

(The Tribunal then adjourned till to-morrow morning at 11,30 o'clock.)
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Sir Charles Eussell.—Mr. President, I was yesterday endeavour-
ing to make clear wbat a very insignificant part pelagic sealing had
played in the depletion of the seal stock at the date at which the

United States have fixed, the year 1884, as the year when the marked
decreased was observable in the young males. The argument is still

stronger if one refers to the year 1879, or to the year 1877, at which
dates other witnesses speak of large noticeable decreases; because in

those earlier years pelagic sealing was less than in later years. For
my purpose 1884 is sufficiently strong.

I referred yesterday to the figures of the British Commissioners which
I was under the impression, as far as the number of seals killed, was
more favourable to the case of the United States than those of their

own Commissioners; but I find I was not correct in that. Mr. Foster
was good enough to point out to me at the time that in earlier years it

is not so; but for the purpose I was discussing the distinction is hardly
worth entering upon. What I had in my mind was that in earlier years
the number of vessels engaged in pelagic sealing was larger when given
by the British Commissioners than that given by the United States
Comnnssioners. That was the source of my error. I will not go into
elaborate calculations of figures; but I wish the Tribunal to grasp one
or two facts which are put forward by the United States and which we
assume for the j^urpose of the illustration I am now upon.
According to the table of mortality to which I yesterday referred, it

will be apparent that the United States treat the mortality in the first

year of seal life as amounting to 50 per cent. That will not be disputed;
the tables show that. They also show what is the mortality between
the ages of one and two, and between two and three, and so on; and I
wish, therefore, in a sentence to show how those figures would work
out on the supposition that 1,000 male pups are born in one year. Ot
that 1,0(K) male pups, 500 disappear from natural causes. If there was
no pelagic sealing at all, natural causes will occasion the disappearance
of 50 per cent., or 500 out of that 1,000. So that of 1,000 male pups
born on the Islands, 500 reappear as yearlings; 320 reappear as two
years of age; and 240 only of three years.
Now bearing that fact in mind if you take the largest figure of the

pelagic catch suggested by the United States Commissioners although
those figures are (if I chose to stop to make it) subject to some dis-
count and criticism, yet it will be apparent that to occasion the marked
decrease which is said to have been manifest in 1884—if you multiplied—
if you double or quadruple the pelagic sealing you cannot account for
the depletion which it is alleged was then observed. Now they have
sought to establish the gravity of the charge against pelagic sealing in
another way, and it was to that point I was adverting when the Tribu-
nal rose yesterday evening, namely, they say we are able to specifiy a
particular year in which there was an abnormal number of deaths ot
young pups, not by the killer whale, but by some causes which operated

20
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npon them on the islands, because their dead bodies were found uiwn
the islands and from that fact they then proceed to argue and cite the
opinions of a number of persons upon the islands all I think without
exception Aleuts, or nearly all, and they say we attributed this enormous
death of pups, for it was a very large death indeed, there being no cause
to which to assign it, to the fact that the mothers of these pups were
killiHl at sea—that the pups were left without their natural sustenance
and so died.

Now it they could establish- that it would undoubtedly be a very
grave and important fact. But do they?

I refer in this connection to the British Counter Case, page 213, where
the matter is gone into. On page 212 the fact is stated, and then there
is the reference to the British Commissioners' Report which deals with
this matter. It begins at the bottom of that page.

The Commissioners then show, by reference to dates in detail, that the excessive
mortality, when lirst observed, had occurred at a time too early in tlie snmiuer to
be explained by the killing of mothers at sea; and point out that, uithoiigb further
deaths of young: occurred at later dates, there ai)peared every reason to believe that
the whole resulted from some one cause, which had extended from the original
localities, and had become more general.
The Commissioners do not regard the available evidence as sufficient to enable

them detinitely to determine the cause of the mortality in 1891, bat suggest the fol-

lowing as among probable causes:
a. Disturbances connected with the collection of "drives," in which nnrsing

females were included, which animals, thongh eventually spared, did not succeed in
rejoining their j'oung.

b. Disease of an epidemic character.
c. Stampedes and over-running of the young.
d. Raids upon the rookeries specially atiected.

I shall have a word to say about the raids on the rookeries a little

later. Then they proceed to observe this which I submit is practically

conclusive against the view suggested.

The circumstance that the mortality observed in 1891 was confined to St. Panl
Island, and was not found on the neighbouring Island of St. George, is in itself

snthcient to indicate that it cannot be attributed to the killing of seals at sea. All

the witnesses cited in the United States Case in respect to the mortality in this year
speak of its occurrence on St. Paul Island only.

Now surely, if I rested here, that would be an answer to the sugges-
tion that it was caused by peljigic sealing, because it is impossible to

suggest with any show of reason or of probability that the seals cap-

tured by pelagic sealing only came from St. i'aul's Island and that a
proportion of them did not also come from St. George's Island. But
not only that—they go on to show that it was confined to particular

rookeries even upon St. Paul's Island itself. So much for the year 1801.

But we have got still further, and subject to the better opinion and the

more dispassionate opinion of the members of the Tribunal, what I sub-

mit is a conclusive answer to the suggestion, namely, that in 181)2, when
there was practically no pelagic sealing in Behring sea, where there

may have been 300 or 400 or 500, seals, killed at sea—when the modm
Vivendi was in full operation, we have the very same mortality occur-

ring and manifesting the same features. Now it does, therefore, with

great deference to my learned friends and those who put forward this

argument, seem to me impossible to maintain that thesis in connexion

with the death of pups in 1891 and 1892. That latter matter in 1892 is

dealt with in the first volume of the Appendix to the British Counter

Case, pages 145 to 148, and if my learned friend would be good enough
to read it for me, I would ask him to do so.
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Sir Richard Wkbster.—The causes that led to the destruction of pnpa on the

breedinii islands are, so far as they have been noted by me

—

(a.) The. wandering away of the young seals from the vicinity of the breeding-

grounds, and subsequent failure to fiud female seals from whom they can obtain

milk. This seldom occurs where a harem is situated between a cliff and the water,

or backed by rocky steeps, as at Lukaunon rookery on St. Paul Island, and parts of
North rookery on St. George Island. Pups can most easily lose themselves when on
such rookeries as Polavina, Reef, or Upper Zapadnie on St. Paul Island, and Zapad-
nie on St. George Island. At these places they frequently wander a short distance

to the rear of the occupied rookery-ground, and are soon lost, especially if boulders

lie between them and the breeding-ground. .A pup's confusion is naturally much
greater at such places as Sea Lion Point or at Reef rookery, where, on going but a
short distance inland, cries of seals can be heard from both sides of the point. Two
or three pups so lost were seen by m<' every time I visited Reef rookery, and seldom
with strength enough to move more than a few yards, if at all. These pups of course

die, and are, with few if any exceptions, dragged away and eaten by foxes. While
scattered dead pups were always to be seen on the open ground between the rook-
eries on Reef Point, none that had been dead more than a few days were ever noted,
though partly-eaten carcasses were not infrequent, so that the number of carcasses

seen at any one time includes but a small part of the whole number that have died.

During the months of July and August a great many females were watched as they
came from the water, and although in a few cases they were seen to go to the extreme
back of the occupied rookery-ground, none were seen to go beyond it.

(b.) Many pups lose their lives when stampedes occur, and many others when bulls

dash among the breeding females and their young to prevent the escape of a female
from the harem.
The scattered dead pnpa that are to be seen on all rookeries have been destroyed

in either of these ways.
(c.) A few pups probably lose their lives in the surf, or by being dashed upon

rocks, but the number must, under ordinary circumstances, be very small. As
early aa the 18th July, and on many occasions afterwards, pups were watched while
in tlie water close to the shore, and though they were often thrown with great force
against the rocks, no pup waaeverseen to receivethe slightest injury. These causes
of death to young seals were noted by me, but are obviously insufficient to account
for the great mortality among the pups on Polavina and Tolstoi rookeries.
While standing beside the camera at Polavina rookery on the 22ud July I counted

143 dead pups; they were of the same size as the living pups near them, and exhib-
ited no sign of having died of hunger, nor did it appear that they had been crushed
to death in a stampede, as those that could be seen were at or near the limit of the
rookery-ground. No estimate could be made of the number of dead pups that were
lying on this rookery, as the seals lay so closely together on its southern and eastern
slopes that but a small part of the breeding-ground waavisible. Professor Everman
(anaturaliston United States Fish Commission steamer "Albatross"), who was with
me at this time, and who counted 129 dead pups, thought, with me, that if so many
were to be seen at the outer edge of the rookery-ground, the whole number must be
very great, and about a month later (20th August) I had ample proof that this was
the case. I revisited Polavina rookery on this date with a native, Neh-an Mandri-
gan. This man speaks and understands English very well, and: was at this time on
his way to Northeast Point to take charge of the guard-house there. A great many
dead pups were lying at the south end of the rookery, nearly or qnite as many as
were to be seen on Tolstoi .rookery. They were lying on a sandy slope between the
water and the rocky ledge that separates the lower from the higher parts of this
rookery-ground, and were rather more grouped together than at Tolstoi, from 10 to
100 lying quite close together, with spaces from 5 to 10 yards square between the
groups. There were individual dead pups scattered everywhere over this rookery
aa on all others, but on that part of it referred to above the number was very great,
and the ground on which they were lying was quite deserted by living seals. They
extended as Jar as could be seen along the rookery, but as only the front sloping to
the south could be seen, the number beyond the point to the northward could not be
estimated. It was at the south end of "this rookery that the British Commissioners
report having seen a few hundred dead pups in 1891. Photographs taken the 5th
August show this ground with the breeding seals still upon it, but many dead pups
may also be seen. The native Neh-an Mandrigan was asked how he accounted for so
many dead pups; he replied that bethought they had been killed when the old bulls
were fighting, but a few minutes later said that he was mistaken, that their mothers
must have been killed at sea, and the pups have died for want of food. He at this
time told me that he had never seen so many dead pups on any rookery before. He
ha<l seen those on Tolstoi rookery in 1891, but had not visited that place in 1892.
Dead pups were first noticed by me on Tolstoi rookery the 19th August, though

photographs taken by Mr. Mayuard on the 8th August, while I was on St. George
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Island, show that at that date there were nearly, if not quite, m many of them on
this rookery as there were ten days later.

At the time I first noticed tliedead pups! counted over 4,000, but tliey lay so closely
together that it was impossible to judjje what i)roportion of the whole nninher was
seen. I was told by the Treasury Agents on the island, and have no re.-ison for dis-
believing their statements, that when this rookery was carefully examined late in
1891 as many or more dead pups were found among the rocks or other parts of the
rookery as were on the open space, and seen and specialty remarked upon by the
British Commissioners in 1891. This being so, it is reasonable to assume thntMuch
would be the ca«e again this year. The dead pups noticed by me were on the sauie
ground on which thosf seen last year were lying, but were scattered over a larger
area, and in much greater numbers.

I accompanied the British Commissioners when they inspected Tolstoi rookery in
1891, and the date of my visit to that rookery this year coincided with their vinitto
it last year. Depending upon my memory alone, I liad no hesitation in deciding that
there was a greater number of dead pnps at that place in August this year than at
the same date in 1891, and a comparison since my return from the islands of the pho-
tographs taken during the two seasons proves that tjiis is undoubtedly the case.

The pups when I first saw them appeared to have been dead not more than two
weeks, and nearly all seemed to have died about the same time. Very few were
noted that were in a more advanced state of decomposition than those about them,
and the dozen or so that were seen were probably pups that had died at an earlier
date, and from some other cause than that to which this unusual mortality among
the young seal, is to be attributed.

llic photographs taken on the 8th August show that at that time there were
several groups of seals hauled out on ground on which the dead pups lay, but on
the 19th August it was almost entirely deserted by the older seiils. This rookery
was revisited on the 21st Angust, and at this time an estimate was again made of
the number of dead pups. A large band of hoUuschickie on their way from the
water to the hauling-ground at the back of Tolstoi rookery had stopped to rest on
the ground on which the pups were lying and hid a part of them, so that on this

occasion a few less than 3,800 were counted. On the 23rd August I again visited
ToLstoi rookery in company with Assistant Treasury Agent Ainsworth, Mr. Maynaid,
the photographer, and Anton Melavedoft". who is the most intelligent native on St.

Paul Island, and has charge of all the boats and store-houses belonging to the Com-
pany. This native acted as boat-steerer at the time the British Commis8i<mers
visited Tolstoi rookery in 1891, and that I might learn his o]>inion regarding the
relative number of dead pups for the two years 1891-92, I asked him to accompany
me on the occasion referrecl to above. When asked whether there were as many
seals in 1892 as in 1891, he replied : "More; more than I ever saw before." I, at the
time, asked Mr. Maynard to pay particular attention to what was said, and he has
since made an affidavit to the above effect, which is appended to this Report.

Sir Charles Russell.—Let that be realised, and see what the force

of that is in 1892, when pehigfic sealing was ])rohil)ited, when there was
no pelajric sealing; and, in corroboration of the fact that there was very
close vigilance, will you refer to the bottom of page 147 where Mr.
Macoun goes on to state this.

Whites and natives on the island were unanimous in saying that the mother of
the ])ups found dead on the rookeries had been killed at sea, and that their young
had then starved.

That is a strong opinion against us they say that the mothers had
been killed at sea and thereupon the pups starved; but what is the

answer? Mr. Macoun goes on to say.

Daring the months of July, Angust, and September I had frequent opportunities

of conversing with the officers of nearly all the ships stationed in Behriug Sea, both
those of the United States and of Great Britain.

You understand that ships of both nations, Sir, were policing the sea

at that time.

And all agreed that it was not possible for a schooner to have been in an<l ont of

Behring Sea in 18.'t2 without being captured (see statement in Apjieudix (C.) of

Captain Parr, the Senior British Naval Officer stationed at Behring Sea).

Then Mr. Macoun proceeds.

The cruises of the various ships were carefully arranged by Captains Parr and
Evans, and so planned that no part of Behring'Sea to which sealing-vcssels were
likely to go was left unprotected. Her Majesty's J^hips "Melpomene " and " Daphne",
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an<i United States Ships "Mohican", "Yorktown", "Adams", "Ranger", "Rnsh",

and ''Corwiu", were engaged in this work. No skins worth taking into account

•were foiiuil on the small vessels that were seized, and most of those they had ou

hoard were doubtless taken ontside Behring Sea, so that to whatever canse the

excessive mortality among these young seals is to be attributed, sealing at sea can

have had nothing to do with it in 1892.

My learned friend reminds me that the United States number for

that year is 5(50.

The President.—Do you exclude the eflfect of the catches out of

Behring Sea, because there were very great catches out of Behring

Sea?
Sir Charles Kussell.—Obviously one must because you recollect.

Sir, the argument is, and, we think the well founded argument, that

these pups are born on the Pribilof Islands. Their case is that during

the period of nursing the pups, the mothers go some distance no doubt
from the Pribilof Islands, as they suggest. We shall consider that at a

later stage in another connection; but I find no suggestion of nursing
mothers going outside Behring Sea. You will see that that is an
answer. Sir.

The President.—Yes, that is an answer.
Sir Charles Kussell.—]*^ow, lastly, I have to dismiss the subject

with this observation; whether the decrease is stated to be in 1877, as

some say, or in 1879 as others say, or in 1884 as the United States now
say, I have to put this to the Tribunal; if this theory of mortality in

the pups being caused by the death of the mothers at sea is well-

founded, you would expect that opinion to have been expressed some-
where or other between 1879 and 1890, or 1891 or 1892—you would
have expected to find that theory put forward somewhere or other by
some official or other. Now, I will call upon the United States, when
their time comes, through my learned friend, Mr. Phelps, to show any
report suggesting that as a cause till the later period when the matter
is i>ractically, so to say, in litigation between the parties.

Nay more, in 1890, when Mr. Elliott is sent to the island for the pur-
pose of reporting upon the whole condition of the islands, and of the
seal race, is it conceivable that if this had been in the minds of respon-
sible persons on the islands during his visit in 1890, that depletion was
laigely caused by tlie death of pups, and the death of pups was caused
by pelagic sealing, that that would not have been stated to him, that
he would not have tried to find out the cause for himself, and yet we
have the fact that from the beginning to the end of this most careful
and elaborate report of his, there is not a suggestion of the kind. What
makes that the more remarkable is, it is not merely a kind of official

report, but he has appended to his report the observations which, from
day to day, and from place to place, he records in his diary, and repro-
duces that as an appendix to this report of his, yet there is an entire
absence of any suggestion as is now put forward. I submit, therefore,
without any hesitation, Mr. President, that it is demonstrable that
pelagic scaling could not have accounted for the sudden and great and
marked de|)lotion of the seal race which is said to have existed.
Now what have we against all this argument? Absolutely nothing

except the affidavits or depositions or statements of certain Aleut wit-
nesses, natives on the islands and others, made in 1892, 1 think—either
1891 or 1892, but I tliink in 1892, and if the opinion had been present
to the minds of these i^ersons at that time, it is inconceivable that they
wouUl not have made those statements to some of the official represent-
atives of the comi)any or of the United States. I am speaking of
witnesses on the spot. I am not shutting my eyes to the fact that
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there are numerous statements of persons who express as a matter of
opinion that the deaths are caused in this way and that way, but these
are persons who simply find themselves unable to find any definite
cause for this marked mortality.

I therefore, come to the next point, if pelagic sealing is shown to be
utterly inadequate to account for this depletion for this attack u|K)n the
sealeries we must look for the causes of that depletion and the results

of that attack in other directions. In what other direction! Well, I

say we find the case carefully and elaborately ex]>lained in the report
of Mr. Elliott. I do not forget that my learned friends have made
some efforts to discount the value of Mr. Elliott's testimony. I am
sure the Tribunal will judge by the value of that report, by its intrinsic

merits, and by the view that they take of the contents of that report,
whether or not they are hasty opinions, or whether or not they are not
careful results of a conscientious man trying to accumulate all the
information that he can on this subject. So far as that report is a
matter of Mr. Elliott's opinions let my learned friends criticise it as
they please; but they will not be heard, and they cannot be heard when
he is recording facts. They cannot suggest that their own official, a
highly trusted oflBcial, and frequently employed, is coming to invent
statements against the interests of the country to which he belongs
and against the United States Executive Government which employs
him. It is the case, as I said to-day, of a witness called for the plaia-

tiflF, who turns out to be a most valuable witness in the suit for the
defendant. They are now saying to him as Balak said to Balaam,

I called thee to cnrse mine enemies, and thou bast altogether blessed them.

It is not correct to say he has altogether blessed them, because it is

one of the facts which goes to show the bona fides of this gentleman
that he is as strong against pelagic sealing as anyone can be in the
interests of the United States, but having gone to the islands with the
preconceived idea that pelagic sealing was the root of the mischief, he
is met by circumstances and by facts which compel his judgment to

the conclusion that it is not pelagic sealing mainly or principally, but
that the causes have been the wasteful, improvident, uneconomic man-
ner in which the islands have been administered. I have told you who
Mr. Elliott was, and where he was employed already, and I find that
he is the author of a number of works upon this subject.

He may then well be described, as he was described by Mr. GoflF the

Treasury Agent, and by Mr. Blaine in eflPect. Mr. Goff whose testi-

mony is the more important, because he was with Mr. Elliott on the

islands in 1890, and he makes no report, and makes no affidavit which
is forthcoming to countervail the report of Mr. Elliott. I find on page
148 of our printed argument, and I will not trouble you to do more
than take a note of it, a list of the works published on this subject by
Mr. Elliott. They are nearly all, or a great many of them, published

by the Washington Government.

No 1, Report on the Pribilof group or Seal Islands of Alaska in 1873. (Washing-
ton Government Printing Office.)

N" 2. Report of the Secretary of the Treasnry concerning the waste of seal oil,

and the "natives" of the Pribilof Islands, and the brewing of qnass. (11. K. 44th

Congress, first session. Ex: Doc: n" 83 pp. 103 and 104.)

N" 3. Repnrt npon the condition of affairs in the Territory of Alaska. (Wash-
ington Government Printing Office, 1875.)

N" 4. Ten years' acqaainUuce with Alaska, 1867 to 1877. (New York. Harper
Brothers.)
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N°5. The Seal Islands of Alaska. (Washington Government Printing Office,

1881.)

N<>6. Report on the Seal Islands of Alaska. (Washington Government Printing

OflSce, 1><84.)

K" 7. Our Arctic Province.

This Gentleman has a right, I think, to be heard, and to be treated

with respect when heard.

Kow I have this volnme before me, and before I call attention in a

very cursory way to it, because I endeavour to follow the lines I have
laid down for myself at the beginning, namely, to treat this question

in the broad outline, putting upon my learned friends the responsibility

of dealing with it, as it must be dealt with in detail—before I call atten-

tion to that report there are one or two dates in connection with it which
I think it is exceedingly important you should have in your minds.

You will recollect that Mr. Elliott was appointed by a Statute of Con-
gress for the purpose of making the report which is before you. He
makes that report in Washington on the 17th November, 1890. It lies

in the Government OflSce. It is not published. It is not printed. One
does not need to conjecture the reason.

The reason is obvious: it did not suit the purposes of the IJnited

States in the contention in which they were engaged; but on the 4th of

;May 1891 there appeared an extract from this Report in the Cleveland
Lender. It is so long ago since we had the discussion about the admis-
sibility of this Eeport, that you. Sir, will no doubt have forgotten these
facts though they were then mentioned, but the dates are very signifi-

cant. On the 4th May 1891 the extract appeared in the public press.

If it had not appeared in the public press, it would have lain perdue,
and we would have known no more about it.

At that time a res)(ectable gentlen)an, Mr. Stanley-Brown, was at
Washington, and on that very 4th of May Mr. Stanley Brown goes to
San Francisco and later in the month of May leaves for the Islands.

In fact he leaves for the Islands on the 27th May and arrives at
St. George's on the 9th June. He left on his return on the 27th
September 1891 and reached San Francisco on the 2nd October 1891.

I pause for a moment. We have him back safe and sound in San
Francisco on the 2nd October 1891. First of all is it an unfair assump-
tion that Mr. Stanley-Brown had Mr. Elliott's report, was told of it,

if not furnished with a copy of it, was told its purport, was sent
out with the view if he honestly could of counteracting its eftect,

and, if he honestly could, of arriving at different results from those
arrived at by ^Ir. Elliott. He gets back on the 2nd October 1891.
but from that day to this we have no report from Mr. Stanley-Brown

—

none whatever. We have indeed two aflSdavits, one dated the 28th
March 1892, and the second the IGth December 1892. 1 wiiJ not go
into those two affidavits, but I will ask you when my learned friend is

dealing with the precise definite clear statement of fact advanced by
Mr. Elliott to ask yourselves, if I may resiectfully so suggest, as yon
go ah)ng whether Mr. Stanley-Brown, as he indulges in a good deal, I
admit, of opinion which points in a direction different from that of Mr.
Elliott,—whether he challenges any of Mr. Elliott's fact*, and gives any
circumstances or particulars to support him in contradiction to the
views of fact advanced by Mr. Elliott.
^'ow bearing in mind, Sir, that though we are now told there was a

marked decrease observed in 1884, some a« I have said say earlier, in
1877 and 1879, yet that np till the year 1889, the re])orts from the islands
had been of the most glowing character. I will not stop to refer to
them. As late as 1889 there is a report of Mr. Tingle giving a most

M
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glowing description of the way in which the seal race has flourished on
and in the neighbourhood of the Pribilof Islands.

It is with these statements before him, and the further statement that
pelagic sealing is beginning to make a formidable play or show in the
neighbourhood of Behring Sea, that Mr. Elliott goes to the Islands.

Now I have said I am not going to read this report, because it would
take me a long time to go through it, and to go through it thoroughly,

as it must be gone through thoroughly, but I will epitomize the points

to which he refers. He recognizes pelagic sealing as a contributory
cause of the mischief, but he does not stigmatize it as the main cause
of the mischief. He attributes the depletion which he observes to the
excessive killingof males, to the injurious systemof driving, to the still

more dangerous system of redriving again and again the same seal, and
he arrives at the conclusion that the drives should be so managed that

the seals actually driven are killed. He points out that whereas under
the older state of things when he was visiting the islands in 1873 and
1874 it was not necessary ordinarily speaking to turn back as it was
called more than 10 to 15 per cent of the entire number sought to be
driven—that so reduced was the condition of things that they ha<l to

be driven and driven again and redriven and turned away from these

drives as much on some occasions as 85%of theentirenumber— I believe

I am understating it now—it was as much as 90 per cent as my learned

friend reminds me in some cases. He points out what the result of this

is. He points out that the result of that driving is to cause the death

—

I think the expression is—" of countless thousands "—he points out the

further result is, as regards those surviving, that in consequence of the

cruelty to which they were subjected, so far as they were males, it was
permanently to injure if not destroy the use of those males for the pur-

pose of procreation.

Now these are the results at which he arrives, clear and distinct

—

not vague opinions, but perfectly justified, as I submit the Tribunal

will see when they come to examine his report by facts and circum-

stances which he vouches.
I wish to say a little more about this. The system pursued now and

which is claimed to be the only proper system is, as the Tribunal will

recollect, the killing of males only. We submit that that, as it has

been carried on, is not a sound principle and how my learned f lends,

with that marked devotion which they profess for the law of nature,

could have found it in their hearts to^ justify it I do not understand.

This is an admitted fact that nature in its arrangements produces an

equal number of males and females—that is the law of nature. Is

it to be said that that law exists for no purpose whatever. So is it to

be said that there was not some wise puri)ose in dealing with animals

ferce naturce in these balances of the two sexes— I speak of animals

ferce naturce only.—If you are dealing with animals domesticated or

tamed, so that you can make judicious selection of the best specimen

for the purpose of reproduction in dealing with such animals we are

able from long experience and observation to arrive at definite and

safe conclusions as to the productive capacity of the female or as to

the duration of the virile power of the male, and we may, by a system

of artificial rules, improve the breed, but where you are dealing with a

race admittedly /cr<c naturce incapable of imi)rovementin the breed by

the art of man, dealing with a class where you cannot select the best

specimens of males and females for the puri^se of reproduction, where

you are practically in ignorance, for that is one of the appalling lacts

in this case—the amount of ignorance, and very little is known about
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seal life even to-day—entire ignorance of even the length of the life of

a j^oal—entire igiiorauee, in any accurate way at least, of the length of

repnxlmtive power of the female—ignorance of how long the virile

]>ower of the male for reproductive purposes will continue, yet they

have been going on disturbing that balance which nature had fixed

between these sexes and defending that as the only possible way in

which the seal race is to be dealt with.

Now in this connexion I wish to call attention again to those tables

very briefly. It is the only reference to diagrams which I shall trouble

you to make, but I must ask you to refer again to two of the diagrams
which are to be found at page 352 of the United States Case, which
will be found very useful, and if you will be good enough to favour me
by opening, so as to have them for easy reference table A and table C,

those are the tables which relate to males. I may assume that each
member of the Tribunal appreciates these diagrams. I do not stop to

try to explain them.—I did yesterday try to explain them. This table

A is dealing with the normal conditions, apart from killing, of a herd
when it has got to a point of what I supi»ose may be called natural
equilibrium—that is to say, has got to the i>oint which, looking to the
natural causes and natural enemies to which it is exi>osed, and the
supplies of food, and so on. is the point beyond which it would not
reach and to which it would not attain unless it were by the act of
man, or otherwise artificially interfered with. That is principle of the
diagram. They are in the coloured part and distributed as they would
be in such a herd. The green shows the yearlings to the left of the
first line. The green, so far as it is to the left of the figure 2, going up
the column, shows the two year olds; the pink to the left of the column
at the bottom of which is the figure 3, the three year olds; then the four-

year olds, then the five-year olds; and the yellow, from 8 to 19 or 20
years of age: and each of those small squares represents 100: and the
sum total of the squares so coloured is 40,025 or say 40,000 odd.
Now you observe there that in the columns from 3 to 7 which repre-

sent the class of males which is to supply the future stock of bulls for

the purpose of reproduction, there is a very considerable number.
What the number is I will tell you, because it has been worked out very
carefally. Will you turn to diagram C? You will observe there that
the yearling and two-year old columns, the green on the extreme left,

are the same as in diagram A. But in succeeding columns it shows the
condition of the same herd or stock of 40,000 under conditions described
as "proj>erly regulated killing." And again, you will see the manner
in which the entire number is made up and how it is reduced. The
numbers are not shown on the face of that diagram, but the means of
computing the numbers are shown and it is easy to determine how many
seals are included under each class, or colour, of the diagram. Now
these figures have been worked out and they are very remarkable. In
the normal condition of natural equilibrium and apart from killing, there
would be, according to the figures there shown, 3,500 young bulls at any
one moment,—It is one of the assumptions in all these diagrams that
the seals have obtained their natural maximum number, no increase
being possible beyond this, and the same number dying each year that
is bom in each year.—In the normal condition, therefore, we have 3,500
young bulls from 5 to 7 years of age, the breeding bulls in the same
normal condition 13,G20. That is the normal condition of things. Now
what is the condition of things under the system which is call^ normal
"under properly regulated killing ? " Why it is tliia:
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Instead of there being 3,500 young bulls to supply the place of those
that become incapable, there are otJO only and in the place of 13,61^0

breeding bulls which the normal condition shows, there are 1,980 only.
There is a reduction therefore of the stock from which the future bulls
will come from 3,500 to 560, and a reduction of the breeding bulls them-
selves from 13,620 to 1,080. These are the figures uiK)n the face of the
diagrams themselves. Can anybody doubt that that interference with
the natural condition of things, that destruction of the young male
stock, that interfering with the proportion of the sexes, must have, as
Professor Elliott shows it must have had, a most serious and detrimental
eflPect. The consideration of how that is made out by him, would lead
me much wider and into more detail than I at all propose myself to go.
That my learned friends will deal with. Suftice it to say that, whereas
he insists that the proper condition is one in which the bulls, taking
their place upon the rookeries and awaiting the arrival of the cows,
have to fight for their harems, have to assert their rights by sheer force,

and so the principle of natural selection and survival of the fittest is

worked out: that in later years that state of things has entirely changed
and that the harems have grown proportionately to the bulls quite in
excess of what they ought to be—passage after passage and page after
page of this Report is tilled with records to that effect.

I have merely to contrast the state of things which he describes as
existing in 1874, and which other witnesses describe as well, where the
male seals were fighting and one endeavouring to assert its supremacy
over the other; and he describes the condition of things a« entirely and
absolutely changed. This condition of things was one in which the bull
formed his harem, fought for his wives, and secured as many as he could
on the principle of natural selection. What is the condition of things
as it is now ?

I will read one passage, and one passage only because it is so expres-
sive, from one of the affidavits of Mr. Stanley-Brown. It is the afiidavit

set out in the American Counter Case, at i)age 385. I may observe
incidentally that, though Mr. Stanley-Brown does not say so, his affidavit

clearly shows he was fully aware of the conclusions that Mr. Elliott had
arrived at; because you will find that, though he does not put forward
his opinions as distinctly traversing the opinion of Mr. Elliott, he does
refer to them as statements made which he thinks are not well founded.
This is an illustration, the last statement but one on page 385.

Any statement to the effect that the occasional occnrrence of laree harems indicat«8
a decrease in the available nutriber of virile males and hence deterioration of the
rookeries, shoald be received with great caution, if not entirely ignored.

That is a statement which Professor Elliott undoubtedly put forward.
This is reversing the order of nature as we generally underftand it.

The bulls play only a secondary part in the formation of harems. It is the cow
which takes the initiative. She is in the water beyond the reach or control of the
male and can select her own point of landing. Her manner on coming ashore is

readily distinguished from that of the young males which continuously play along
the sea margin of the breeding grounds. She comes out of the water, carefully noses
or smells the rocks here or there like a dog, and then makes her way to the bull of
her own selecting.

It seems to be "Leap Year" all the year round on the Seal Islands!

And in the order of nature, that law which is so much respected by my
learned friends, the advances are supposed generally to come from the

males ; but here is the ingenuous and perfectly honest Mr. Stanley-Brown
giving as a picture that which is the strongest corroboration of the

utterly demoralized and unnatural condition to which, under the man-
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ajjement of the United States lessees, because I do not suppose the

Executive of the United States knew very much about it, the Islands

ha<l readied. It would be impossible, I submit, to select a stronger

passage in confirmation of the general results at which Mr. Elliott has

arrived than that passage which I have just read. My learned friend

is good enough in this connection to refer me to the monograph of Mr.

Allen, published in the Washington Government Printing Office in 1880,

where he gives the picture of thijigs as he found it in 1869 at page 385,

and what is the contrast between the two statements! You have heard

Mr. Stanley-Brown's ingenuous description, and this is what Mr. Allen

says.

General Foster.—I think you will find that is quoting Mr. Bryant.

Sir Charles Russell.—I am obliged ; I see it is in inverted commas.
General Foster.—Mr. Allen was never there.

Sir Charles Russell.—No doubt, it was Mr. Bryant who was on
the Islands, I forget for how long.

General Foster.—For a good many years.

Sir Charles Russell.—Yes; and perhaps that makes it more val-

uable than the opinion of Mr. Allen, if Mr. Allen was not, as my friend

says, on the Island.

I begin at the bottom of page 382.

The male fnr-seal attains its full growth and strength at the age of six or seven
years, when it weighs, at the time of lauding, from three hundred and fifty pounds
to four hundred; in exceptional cases a weight of four hundred and fifty pounds is

attained. The males acquire the power of procreation in the fourth year, and at five

years share largely in the duty of reproduction. The females bring forth young in

their fourth year.

That differs from the opinion of others, who say that it is in the third

year. Then he goes on to describe the arrival on page 384 at the bottom
of the page.

By the middle of June,

And this date is not unimportant with reference to another matter
which I shall have to describe, he says:

all the males, except the great body of the yearlings have arrived.

1 think I ought to read a little higher up, to explain how the bulls
proceed. At the top of page 384 he says this, which perhaps I ought
to read.

On their arrival at the island the fall grown seals separate from the yonnger, the
former hauling tip on the shore singly or in groups of two or three, separated by
quite wide intervals.

Then a little lower down he says:

It is only the " beachmasters", oi* breeding bulls, on the rookery that remain con-
tinuously in their places, for if they were to leave them they would be immediately
occupie<l by some other boachmaster, and they could regain possession only by a
victory over the tresjjasser. The struggle among the old bulls goes on until the
breeding grounds are fully occupied, averaging one old male to each square rod of
space, while the younger, meantime, find their way to the npland. During the lat-
ter portion of the Jaudin'.; time there is a large excess of old males that cannot find
room on the breediiifi places; these pass np with the yonnger seals and congregate
along the upper edge of the rookery, and watch for a chance to charge down and
fill any vacancies tliat may occur. 'These, to distinguish them from the beachmas-
tcrs, are called the "reserves", while those yonnger than five years are denominated
by the natives " holluscliucke ", a term denoting bachelors or unmarried seals. Itis
from these latter that the seals are selected to kill for their skins.
By the middle of .June all tiie males, except the great body of the yearlings, have

arrived; the rookery is filled with the beachmasters; the reserves all occupy the
most advantageous position for seizing, upon any vacancies, and the bachelors spread
over the adjoining uplands. At this time the first femalea make their appearance.
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They are not observed in the water in any nnniberH nntil they appear on the Hhore.
Iininediately on landing they are taken ponsetiMiun of by the nearest males who
compel them to lie down in the spaces they have reserved lor their familieH. For a
few days the females arrive slowly, but by the 25th of the montli thousands land
daily. As soon as the males in the line nearest to the shore get each seven or eight
females in their possession, those higher up watch their opportunity and steal them
front them. This the^v accomplish by seizing the females by the necR as a cat takes
her kitten. Those still higher up putsae the same method until the entire breeding
space is tilled.

And then he goes on to describe the fighting among them for the
po.<*ses.«iion. Will you contrast those two pictures!
Again, in 1874, Mr. Klliott, in his book which 1 have already referred

to on the seal Islands—the book published in 1881 at the Government
Press Printing Office says on page 35:

Between the 12th and 14th of Jane, the first of the cow-seals, as a rule, come np
from the sea; then the long agony of the waiting bulls is over, and they xignalize
it by a period of universal, spasmodic, desperate fighting among theniselves.
Though they have quarreled all the time from the moment they tirHt landed, and
continue to do so until the end of the season, in August, yet that fighting which
takes place at this date is the bloodiest and most vindictive known to the seal. I

presume that the heaviest percentage of mutilation and death among the old males
from these brawls, occur in this week of the earliest appearance of the females.

Then he, like Mr. Bryant, describes the organization of the seragliosj

at page 3G. He says

:

They are noticed and received—

that is the females are

—

by the males on the waterline stations with attention; they are alternately coaxed
and urged up on the rocks, as far as these beach-masters can do so, by ihuckliug,
whistling, and roaring, and then they are immediately under the most jealous super*
vision; but, owing to the covetous and ambitious nature of the bulls which occupy
these stations to the rear of the waterline and way back, the little cows have a rough-
and-tumble time of it when they begin to arrive in small numbers at first; for no
sooner is the pretty animal fairly established ou the station of male number one,

who has welcomed her there, than he, perhaps, sees another one of her style in the
water from whence she has come, and, in obedience to his polygamous feeling,

devotes himself anew to coaxing the later arrival, by that same winning manner
BO successful in the first case; then when bull number two, just back, observes bull

number one off guard, he reaches out with his long strong neck and picks up the
unhappy but passive cow by the scruff of her's, just as a cat does a kitten, and
deposits her upon his seraglio ground; then bulls number three and four, ami so on,

in the vicinity, seeing this high-handed operation, all assail one another, especially

number two, and for a moment have a tremendous fight

—

and so forth.

If I were to enlarge upon this I should be led away from the line

which I have endeavoured so far to follow. One other cause, and not an
unimportant cause, Mr. Elliott mentions. But just see what is the

obvious result of this state of things which he describes—that unnatural

reduction of the young bull stock to one-seventh of its number in a nor-

mal condition—that unnatural reduction of the breeding bulls to some-
thing like the same—between one-sixth and one-seventh of its normal
number in its natural condition. One expects to find the results which
are pointed out and which will be pointed out in detail, of the evidence

of useless bulls—bulls not having lost their sexual instinct, but. having

by driving and re driving lost their power of reproduction, have become
incapaces res; and the increase which the evidence points to of the enor-

mous number of barren females, and so the birth-rate of the whole race

of seals is seriously injured.

Tlie other cause to which I was about to refer is raiding, but upon

that I only wish to say a word or two. With all their anxiety and their

care to cherish the seals, certainly if I am to rely upon the statement
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of their own representatives and agents, the United States Government
has not attbided efficient protection against raiding.

I will not stop to read these aathoritics, but 1 would ask the Tribunal

to take note of them. They are at pages 290 aud 291 of the British

Counter Case. Mr. Tavlor in 1881; Mr. Kimmelin 1882—both agents

on the islands. Mr. Glidden from 1882 to 1885 ; Mr. Wardman in 1883;

Mr. Ryan from 1885 to 1887, and so forth. A note of their evidence is

to be ftmnd on the pages I have already given. Then, Mr. President, I

submit I am now justified in saying that I have, so far, established two
things: That although I do not deny at all (and we never have denied)

that pelagic sealing has some operation—is a factor in the question of

reduction of seal life—that it is not the case with which we are dealing.

The main factor—the principal cause—is the mode in which the man-
agement has been carried on upon the islands, and the fact that regard-

less of warning the United States lessees have, over a series of years

gone on further and still further and yet further depleting the herd.

It is I think an expressive thing—a very significant thing—to look at

the figures of the killing upon the Pribilof Islands as they were pur-

sued under the Russian regime, with the system as pursued under the
United States regime. Those figures are to be found in a convenient
tabular form, at page 132 of the Report of the British Commissioners;
and whereas during the Russian period beginning from 1817 down to

1867 the year of the cession—I have not got the numbers averaged

—

anyhow the average is considerably less than 40,000. Considerably
less than 40,000 were killed when the Russian Government possessed
these Pribilof Islands. The highest year but one is the earliest year of
which we have actual record. In that year, 1817, it was 60,000 odd.
In 1867 it was 75,000, but in the intervening years the number was
40,000; 150,000; 16,000; 6,000; 8,000; 10,000; 11,000; 26,000; 21,000;
34,000; 40,000; and so forth—an average far less than during the
American period.

Now let me pause here for one instant. It being clear that man can
do nothing to increase the breeding of the seals—nothing I mean in a
positive way. He can by leaving them undisturbed ; he can by abstain-
ing from killing them—but I mean except by negations he can jiosi-

tively do nothing to advance them. We admit therefore that when the
Russians had this management (and they had considerable experience
in it), that they were taking as much on an average as they thought
right; but what is more noticeable in these figures is this—that they
have observed the necessity for varying the number taken, not treating
it on a uniform system as if you were calculating upon a crop of hay
which you mowed every year, and from which you expect to get the
same result per acre—they regarded it as a period during which it

required absolute rest; so that you will find in the years 1835, 1«36,
1837, 1838, 1839, 1840, and 1841, the lowest number taken was 6,000;
the highest 8,000. Again, in 1850, 1851, 1852, the highest number is

between 6,000 and 7,000; in 1855, 8,000, and so forth through the whole
period of their management. Then we come down to 1867, aud in the
years succeeding the cession, we have that admitted serious attack
upon this race amounting to 242,000 in 1868.

In 1869 the killing amounted to 87,000; in 1870 to 23,000; in 1871 to
97,000; in 1872 to 101,000; in 1873 to 101,000; in 1874 to 107,000; in
1875 to 101,000; in 1876 to 89,000; in 1877 to 77,000; and so on, right
down to 1889, with the single exception of 1883, when 77,000 odd were
killed an excess over 100,0(X) per year. And let me observe this: that
whereas the Kussiau figures include the number of pups killed for the
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purposes of the islanders during the years from 1817 to 1&37, that the
United States figures exclude the number of pups killed ujwn the
island for the purposes of native food; and the average annual killing
of pups upon the island—I wish the Tribunal to realize this fact
amounts to, as there sttited, 4,G0() pups annually. It does seem to me
a curiously uneconomic condition of things if the seals were worth pre-
serving that the lessees were not made, as part of the conditions of
their bargain, to supply adequate food which would dispense with this
sacrifice of seal life which they profess to be so valuable.
Lord Hannen.—Does it appear what proportion of the 4,600 pups

are male, and what proportion are female, or is it indiscriminate!
Sir Charles Russell.—They are indiscriminate so far as we know

I think.

Sir Richard Webster.—They are male.
General Foster.—They are males of course—they are ail young

males.
Sir Charles Russell.—That may be taken to be so.

General Foster.—I think Sir Charles is not aware of the fact that
we dispute this table of figures on this question.

Sir Charles Russell.—I think, General Foster, I may, quite
respectfully and courteously, say that I assume that everything that
tells against your argument, and your position, you do dispute; I am
not at all relying upon your assent to these figures.

Lord Hannen.—It is an addition, then, to tbe number of male pups.
Sir Charles Russell.—It is an addition to the number of male

pups killed. I thought they did not discriminate the pups. I take
the fact to be that the instructions and injunctions are that they shall

kill only male pups; but whether those are accurately carried out, is

another matter, because we cannot lose sight of the fact that the
evidence of the fur dealers which has not been questioned as has been
apparent, shews, although it is against the policy and orders of the
United States officials, that a considerable percentage of female seals

are killed on the Pribylof Islands.

Genera] Foster.—The pup skins never go to market.
Sir Charles Russell.— I am not, in this connection, talking of

pups at all—I am going to shew that even if the directions are given,

it does not follow that the directions are carried out, because as I said

from the Furriers evidence, which I read I am sorry to say a great

many days ago, it is shewn that of late years there was an appreciable

percentage—stated in the evidence of some of them I think to be from
10 to 15 per cent—I think one of them says 25 per cent—but up to 15

per cent at all events, of female skins in the Pribyloft* consignments.

Now, Mr. President, as my friend Mr. Foster has thought right to

interpose to say that they dispute these figures, I must call attention

to the fa<;tthat from the year 1871 down to the year 1889, the figures

are taken from the document which 1 am now about to describe. On
page 134 the British Commissioners say this:

The fignres for these years—that is 1871 to 1881>—were taken from Correspoii«lenp«

relating to Behring Sea, Seal Fisheries, Parliaiiieutiiry Paper [C. 6368], j)p. 44-47,

and include all seals, other than pups, killed for any jmrpose. From 1870 to 1889

(both inclusive), 92,864 pups were killed for food, an average annual killing of 4,643.

There is the authority for it which Mr. Foster can examine for himself.

That, Sir, is at page 134 of the British Commissioners Report, so that

the authority for the statement is vouched. And if it be the fact that

the instructions have been literally carried out which enjoin the killing

of males, and the killing of males only, then this is an addition to the

annual depletion of the male life of the seals.

B S, PT XIV 3
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I was proceeding:, Mr. President to say that I have now got to a point

at which I am entitled to ask the Tribunal to say that pelagic sealing

is not—is shewn not to have been—the main cause of the injury which
the Commissioners both of the United States and Great Britain agree

has taken place in relation to seal life. The main causes are to be found

in the facts stated to which I have already briefly adverted, in that

Keport of Mr. Elliott; and now I think that these circumstances ought
to have, as 1 am sure they will have, a very important influence on the

mind of the Tribunal in considering the Regulations which have, in

justice, in fairness, and in equity, to be applied in the circumstances

which I have mentioned. I to )k the opportunity earlier, of saying that

the Treaty does not contemplate Regulations for the aggrandisement
either of the United States or of the lessees of the United States—that

is not the object of the Treaty. The object of the Treaty is declared

to be the preservation of the fur seal species. That is the object to

Avhich the Regulations are to be addressed. To be preserved for whom ?

Here, Mr. President, I cannot but feel that the view which we urged on
this Tribunal at a very earlj'^ part of this inquiry was one which, if the
Tribunal had seen its way to iwt upon it, would at all events have sim-

plified the discussion u])on which we are now engaged. We thought,
and think, that the question of Regulations was not to be broached or

considered until the questions of right had been determined, and is

there anyone who has heard the course of this case and who having
heard this case—heard the proposition which my friend Mr. Foster, as
Agent of the United States, put forward on the subject of regulations,

who believes that if this question of right had been determined, as we
submit it must be determined—could any such suggestion as is to be
found in the precious paper read yesterday for one moment have been
put forward ? We submit that there is not a shred of a case left to the
United States on the questions of right at all. I am arguing, Sir, as you
know, upon the principle—upon the basis—that we have negatived,
and that your determination will negative the existence of any legal

right in the United States except the legal rights which they possess,

rationesoU—as owners of the islands, and owners of the islands alone.

Now I v>'ish to say a word or two (before I come a little more closely

to the question of Regulations) about the British Commissioners Report.
I adverted to this subject before. I do not intend to make any length-
ened reference to it now, but I will say this: that when my Mend Mr.
Carter thought it right to make an attack upon these Commissioners
and to make an attack even, in one or two passages, upon their good
faith, I think he had not read the mandate under which they were
acting, and I even doubt whether he had had leisure thoroughly to
master their Report itself. If he had read their mandate he would
have seen that they were called upon by that mandate to inquire into
any fact or circumstance touching seal life : that by their instruction
of June 1891 they were directed to ascertain

:

1. The actuiil facts as regards the alleged serious diminution of seal life on the
Pribilof Islands, the date at which such diminution began, the rate of its progress,
and any previous instauce of a similar occurrence.

2. The causes of such diuiinution ; whether, and to what extent, it is attributable.
(a.) To a migration of the seals to other rookeries.
(b.) To the method of killing pursued on the islands themselves,
(c.) To the increase of scaliug upon the high seas, and the manner in which it is

pursued.

And, finally, in January of 1892 they are enjoined to consider in their
Report what Regulations may seem advisable, whether inthinthe juris-

dictional limits of the United States and Canada, or outside those limits.
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I conteut myself with saying therefore, that as regards the area covered
by their Report they would have tailed in their duty if they had not
dealt with all the subjects that are dealt with in their Kcport, and wlien
an attack is made upon them because forsooth they do not "run-a muck",
if I may use that vulgarism, against i)ehigic sealing—ahusctl because
they shggest that a combined system of zone and dose time and
licence will answer all reasonable purjwses of i)rotection of the seal
species—my friend forgets that Mr. Blaine thought that a 00 mile /.one

round the islands without any close time would have been an ade(|uate
protection of the interests that were at stake; and that my friend Mr.
Phelps, whether intentionally or accidentally, I do not know, in his
printed argument states that the claim which the United States is

advancing is this. Having argued the question of protection, interest,
and property, at page 139 my friend says:

The inevitable conchisioa from these facts is, that there is an alisolute neccHnity
for the repression of killing seals in the water in the seas near the Pribilof iHlands,
if the herd is to be preserved from extinction. No middle conrse is practicable con-
sistently with its preservation.

Therefore if no middle course is possible, the extreme course that my
learned friend suggests is that there is an absolute necessity to i)revent
the killing of seals in the waters near the Pribilof Islands if the herd
is to be preserved from extinction. I therefore think that the attack
upon the learned commissioners is not merited, not justitied; and I can
say in relation to Mr. Elliott's report, that it is not possible to read
that report, as I have read it, and as I have read Mr. Elliott's—every
line of them—without seeing that there is a painfully conscientious
effort upon the part of Sir George Baden -Powell, and Dr. Dawson to
put the^ro*' and cons, the considerations in favor of, and considerations
against particular views impartially and fully before the Tribunal by
whom it is to be used.
Now, I may have to come back to that again for one moment, but I

proceed to the consideration of the general conditions which I submit
ought to be observed in relation to regulations. Mr. President, I begin
by admitting that according to the terms of the treaty there is no
authority in this Tribunal to enjoin rules to be observed upon the islands;

that is to say, this Tribunal has no legislative authority, if I may use
that word, to legislate directly for the islands; because I must admit
that the Article VII which deals with regulations, limits the question
of regulations for your arbitrament to regulations outside the territorial

limits of the respective governments. But while I admit that, I am as

far as possible from admitting that it thereby follows that you cannot
make regulations which shall be conditional upon the observance of

certain rules upon the islands, which is a very different thing; and I

hope to make it apparent that not only can you do so, but that you
would be failing in giving effect to the prime object of the treaty itself

if you did not do so.

Let me illustrate it at once. Mr. Elliott says in his report that a
period of absolute rest is necessary—not of pelagic sealing merely, but

a period of absolute rest on the islands. He says that without that rest

the seal race may not be saved from extermination. Your rules are to

be aimed at that preservation; and let me ask you—because it is an
absolute test of the soundness of the proposition I am advancing; I do
not say whether Prof. Elliott is right or wrong in that—but assuming

you should be of opinion that he is right, and that absolute cessation of

killing on the islands is a condition of the preservation of the fur seal

species, am I to be told that you could make no condition in your regu-
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lations as to pelagic sealing ? You are to make rules that are necessary.

A rule is not necessary if it is utterly ineffective and utterly useless and
utterly insufficient; and therefore if the state of the case be—I know-

not what your opinion about it is—but if the state of the case in fact

be that if you prohibited pelagic sealing tomorrow, but killing was to

go on on the islands, your pelagic sealing rules would not be worth the

paper they were written upon for the preservation of the seal species,

am I to be told that you have only the right to prohibit pelagic sealing?

But we believe it is a necessary condition also for the preservation ot

the seal life that there shall be a cessation for a definite period of kill-

ing upon the islands too.

It seems to me it would put this Tribunal into a most ludicrous and
false position to suggest that that argument is not perfectly and abso-

lutely sound.
If, then, I have illustrated—and I do not know any answer to it—

a

case in which it would be idle for you to make regulations which would
be ineffective and useless for the object in view without annexing con-

ditions, then I say it follows that you have the authority to annex those
conditions, and that if you believe, honestly and impartially and decide
as every one of you will, I doubt not, fairly between the conflcting

interests which are concerned, arrive at the conclusion that as a condi-

tion of any restriction upon the rights of the nationals of any country
upon the high seas, there ought to be an accompanying restriction with
a view to the preservation of seal life by definite regulations upon the
islands, that you have a perfect right to say, "our regulations are con-
ditional upon the observance of such regulations upon the islands".
There is a further question which 1 think ought to be considered,

namely, as to whether or not it is in your power, and if in your power
whether in the exercises of your discretion you ought, to make your
rules permanent or temporary. I do not dispute that you have the
power to lay down rules, inflexible as the laws of the Medes and Per-
sians. I do not dispute that you have the power to do so.

Senator Morgan.—Still, Sir Charles, you would say, I suppose, after
this award had been made that the two Governments could dispense
with them if they chose to do so by agreement. We are not estab-
lishing a principle of international law, as I understand it.

Sir Charles Kussell.—l^o, Sir; I quite agree with you.
Senator Morgan.—It is bound to be temporary in the sense that the

two Governments, by agreement hereafter, could dispense entirely with
them.

Sir Charles Kussell.—I have no doubt they could, Sir, but one
can conceive a case in which the United States might take one view
and in which Great Britain might take a different view. I quite admit,
Sir, what you say, that of course the parties tx) an agreement, can, by
mutual consent, put an end to the agreement.

Senator Morgan.—But still these two goveY-nments could not abolish
any principle of international law by themselves.

Sir Charles Russell,—Xo; Except as between themselves cer-
tainly not. We are not now upon principles of international law. Of
ct)urse you understand we are now upon the question of expediency.

Senator Morgan.—I spoke of that as an illustration, that is all.

Sir Charles Russell.-Oh yes; I know. I think this point is not
unimportant. Sir. I think it is very important, from whatever point of
view it is looked at. I do not think this question of whether the regu-
lations ought to be temporary or permanent is a question which can be
said to be in the interest of the United States more than in the interest
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of Great Britain, or vice versa. It is a serious thing to interfere with
the unrestricted freedom of the nationals of any power upon the hitrh
sea. The tribunal will therefore be very slow, unless they are clearly
convinced of the necessity of doing it, of putting such roHtrictions and
if they think such restrictions should be put, they will naturally be
anxious to make these restrictions as light and as little harassing to
the nationals of other powers and to the connnerce, I may say, of the
world, as they possibly can. And therefore, either wayj^ it is not a
matter which can be said to be exclusively in the interest of Great
Britain or exclusively in the interest of the United States. The rules
may be found to be too stringent, and therefore require relaxation.
They may be found to be too lax, and therefore require further strin-
gency. But the point I was first upon is whether it is open to you to
make temporary rules. If the Tribunal was clear about it, of course 1
should not proceed to argue it; but I do not know what views my
learned friends take upon the point; and therefore I must submit very
briefly the views which we entertain. You are to make regulations
for the proper protection and preservation of the fur seal in or habitu-
ally resorting to the Behring Sea and you are to say over what waters
such regulations shall extend; and finally, the only other part of the
treaty which bears upon the matter is the provision which is to be
found in Article XIV, that

The High Contracting parties engage to consider the result of the proceedings of
the Tribunal of Arbitration as a full, perfect and final settleiuent of all the questions
referred to the Arbitrators.

Lord Hannen.—Will you allow me to ask you a question? You
have said that there is general ignorance at the present time on this
subject. How could we fix upon any number of years which would be
suflicientt It is not for the preservation of the seals for say ten years
but generally for that preservation. Would it not be better that we
should make regulations under which information would be collected,

and which might form the basis of negotiations hereafter between the
two countries for the modification of any rules we may lay dojynt

Sir Charles Russell.—I have a note of, and intend to make, Lord
Hannen, that suggestion in connection with the question of regulations.
I have a note to that purpose. I quite agree that that would be a most
important thing; but I was for the moment, if you will allow me,
dwelling upon the question whether there was power to make tempo-
rary regulations. I will say a word about the expediency of making
them in a moment. I was meeting the argument which might be based
upon Article XIV, although I do not know that my learned friends

would feel themselves interested one way or the other upon this ques-
tion. I would only say—it is a short and a small point—that although
article XIV contemplates that the result of the arbitration is to be a
full and final settlement of the questions, it does not at all follow that
temporary regulations would not completely answer that purpose.
Regulations even to five, ten, or what ever period of years should be
adjudged to be proper, would not be the less a final ending of the

present dispute, because that final ending is arrived at by the adoption
of a set of rules temporary in their organization, and not permanent in

their character.
That is really all I have to say about it. As regards the explanation

of it I quite agree with what Lord Hannen says; but it occurs to me,
with great deference, to submit to the gentlemen of this Tribunal that

that very ignorance that prevails, upon which I propose to say only a

word or two, points in the directaon which can hardly be doubted, of
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extreme caution in the imposition of rules, in view of the lack of defi-

nite inforinatioii, the result of which it is impossible to predict, with

auytliing approacliiiig certainty by any person applying himself to the

cousidexation of this question. What do we find here? A number of

questions in debate of the most elementary kind about these fur-seals.

One is struck by the reading of this voluminous literature with the fact

that although t\ir-sealing pelagically and on land, has been carried on

—

pelagically certainly probably from the earliest time—on land also for

more than a hundred years—that absolutely until the year 1891-92 no
one appears to have liad any knowledge whatever as to what was the
migratory route of the seals. It appears to have been the result of

the discovery of the Commissioners from both countries sent out for

that purpose, who have traced in a rough way, but not marked out
with that precision and that accuracy, which if it were possible

at all, could only be arrived at by prolonged, anxious and repeated
observations, extending over a great number of years.

Take another question. We have a general idea of the period of ges-

tation of the female—that it is between 11 and 12 months. Where are
the figures; where are the instances? Still less have we any accurate
account of the breeding life of the female.

Again as to the bull—either as to the duration of his life or as to the
duration of his powers. I^one.

Again we have the fact which in another connection 1 must refer to,

of the extraordinary abstention from food for long periods of time. It

is admitted that that does take jjlace—admitted by my learned friends

and by us; it is common ground between us. It is admitted that the
bulls do not feed from the moment of their arriving upon the breeding
grounds in May or June, until their breeding functions on the rookeries
are at an end, when in July or August they leave the islands—an amaz-
ing fact, a fact which also occurs in the case of other wild animals, the
walrus, the sea otter and I think some other species of the seal. But
how about the females in nourishing their young? Upon this point,
which is in connection with a zone as to regulations, a very important
one, therd the most flat contradiction between the views taken by those
arguing for the United States or supporting their contention and the
views taken by those who are representing the views or supporting
the views of the Government of Great Britain. When does the female
seal first take food, if it takes it at all; at what period in the life of the
pup? When is the pup self-sustaining? All these are questions as to
which absolutely the Tribunal is in a state of comparative ignorance.
Mr. Gram.—Will you allow me. Is there anything which shows that

the number of male seals born each year is the same as the number of
female seals?

Sir Charles Russell.—Yes, Sir. I will refer you to that. The
evidence is that they are born in equal numbers, male and female

—

taking an average, of course, of years.
The President.—That is not contradicted on either side?
Sir Charles Ri ssell.—No Sir. It is common ground between us.
Mr. Carter.—It is assumed rather than proved.
Mr. Phelps.—We suppose it to be true.
Sir Charles Russell.—My friend Mr. Carter argued the case on

that basis and assumed it; and we have both assumed it, and there is

no evidence to the contrary.
Sir Richard Webstek.—The United States counsel take that view.
The President.—Perhaps counsel on both sides will explain for us

a point in natural history, whether notoriously polygamous animals are
al«»o born in equal proportions, male and female

t
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Sir Charles Russell.—Deer for instance.

The President.—And yet we know they are polyjifjunons.

Sir Charles Russell.—In every instance, so far as we know. la
answer to Mr. Gram I refer to page 451 Case of the United States, in
which the report of their Commissioners is set ont. On that page they
say:

If a herd of seals be taken in its natural condition, that is as not interfered with
by man, nmles and females will be fonnd practically equal in uiimber, as the number
of births in a year of both sexes is the same, and wo have no reason to believe there
is any great ditl'erence in the natural mortality of the sexes.

Mr. Foster.—^That is a hypothetical case, in which you state the
fact.

Sir Charles Russell.—It stands thus: that so far as I know—

I

do not of course speak myself as an authority at all—but so far as we
know of the case of animals which may be said in any degree to be
analogous, or indeed in any class of wild animals, the proiwrtions of
males and females are equal.

The President.—And yet there are a certain number of animals
which are notoriously polygamous and consequently each male sup-
ports or defends a certain number of females collected around him.

Sir Charles Russell.—As for instance deer.

The President.—What becomes of the superfluous male!
Sir Charles Russell.—He is killed off', I suppose, just as the super-

fluous female is killed off". A certain proportion is observed. It is the
principle of natural selection, the princij^le of the survival of the Attest.

The President.—That may be by natural means, or artificially. I

merely point out that question as one that may be of interest.

Sir Charles Russell.—I am afraid that I perhai)s did not convey
my views clearly in relation to that.

I admitted that if you have got a race of animals naturally wild and
can tame them, so that you can substitute for the rude rules, if you
please, of nature, a principle of artificial selection of the best looking

females and the best looking males, and so improve the bre«d, and by
observation, artificially conducted, ascertain what the relative breeding
capacities of male and female are, then you may in the case those ani-

mals improve the breed then alter the relation of numbers; but in stiite

of nature you cannot interfere with those rules of nature unless yon are

prepared to introduce an artificial system by which you can work out
the results on a certain basis.

But apart from the question of improving the species, which is

another question from that of preserving it, the question is whether in

the case of polygamous animals man disturbs the order of nature when
he brings about the destruction of superfluous males by his own means
instead of leaving it to the animals to fight it out.

Lord Hannen.—But then he adds his destruction to that of nature.

Sir Charles Russell.—I am afraid, Lord Hannen, that I inter-

rupted you.
Lord Hannen.—It is pist now. I was only going to express the

same idea which you exjjressed.

(The Tribunal here adjourned for a short time.)

Sir Charles Russell.—I have still a few words to say. Sir, upon

the question of the general ai>plication of the character of tin' Hegii-

lations before I come to any definite suggestion. And I was upon the

question whether there was authority in the Tribunal to make tem-

porary Regulations as to which I submitted there was, and I was then

considering the question of the expediency of exercising the authority
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SO to make tlieni. I have not the book here, but I haVe sent for it, and

if it is not, as it probably is, in the library of the learned President, I

would ask him to peruse upon the subject of natural selection and on

the doctrine of the survival of the fittest, a book with which I have no

doubt he is generally familiar—I mean Darwin, and he supplies from

actual observation as well as from argument an admirable answer, if I

may respectfully say so, to the doubts which the learned President was
suggesting. 1 am told that the book has arrived, but I have not had
the ojjportunity of refreshing my recollection with reference to the

passages by to it, so I will not stop, but will leave it to my learned

friend if he should think fit to refer to it.

Then there are other matters also to be taken into consideration,

besides the absence of anything like accurate information upon some
of the importatit conditions of seal life, pointing, as 1 submit, in the

direction of temporary rather than permanent Regulations, and, fairly

considered, this is not an argument that would not be equally to the

interests of the United States for the reason I have already mentioned.
Further consideration in a i^ossible change of circumstances which is

not at all an unlikely thing to happen may become necessary. Fashions
may change. In the case there are mentioned the elaborate efforts

which are ingenious and cost money, which the representatives of the
lessees made in order to create a fashion in seal skins, and I do not
know whether I have mentioned it before, but it is a fact stated to be
historically true, that when the Hudson's Bay Company were anxious to

get their furs into popularity in London—I am not sure that 1 have not
mentioned this before—they invited the co-operation of a celebrated
dandy of that day—no less a person than Beau Brummell, and Beau
Brummell was induced to accept the gift of a coat made of the skins

of martens, and he was able to induce his friend, the Prince Eegent to

do the same thing, with the result that the particular skins in question
became very popular. We know the shifting of these fashions. Take
the case again of the beaver hat. It was once supposed to be a necessity
of civilization, but who wears a beaver hat now ? Why do not tHiey wear
them ? Because they have an artificial substitute, so that one cannot
predicate with any kind of certainty what the circumstances may be
at any future time. Or again, the fact that the seal may leave the
place, because of some change of food supply in the broader ocean

—

which may drive them closer to land and might interfere with some of
the great industries carried on in the United States as well as British
Columbia.
My learned friend, Mr. Eobinson, was perfectly right, that if there were

ten thousand Regulations forbidding the destruction of the fur-seals,

if they were found to conflict with any of those industries, the fur-seal
is inevitably doomed to go. All these considerations, as it seems to
me, point to the expediency of making not permanent hard and fast
rules which purport to operate forever but to the making of regulations
which would exist for a time sufficiently long to allow experience to be
matured, so that the future consideration of the problem, if it still

exists to be considered, should be approached in the light of fuller and
ampler and more detailed information than can now be presented to
this Tribunal, ft might possibly be suggested as an alternative that
wliile you make your Regulations apparently perpetual in their char-
acter, there niight be reserved to either of the Powers to denounce the
Regulations after the exi)iry of a definite number of years, the eflfect

of which would be to remit the parties respectively to their original
position and therefore their original rights, whatever those rights were,

\
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Willi the certainty that they wouhl approach the consideration of the
position in which they then stood in the light of fuller and more accu-
rate and a juster appreciation of what the relevant facts are. I pass
from that general consideration. The Tribunal will recollect that in
the correspondence previous to the Treaty and after indeed it had been
to a large extent reduced to the form which it ultimately took, that
Lord Salisbury desired to introduce a stipulation that the rules of the
Tribunal should be conditional upon the concurrence of other Powers,
and you will recollect also that the United States objected to that sug-
gestion and would not concede it, that Lord Salisbury did not insist
upon it as a condition of the Treaty, but reserved to himself the right
to represent the matter to the Tribunal. Now I wish to be distinct in
reference to that matter. I am not here at all asserting that the con-
currence of other Powers ought to be a condition of the application of
your Kegulations. I have only to say in that connexion, however,
this, which I hope will be considered a Just and prudent observation,
namely, that the Eegulatious.ought to be of a character which will not
repel, but which will rather invite the assent and cooperation of other
Powers.
Let me remind you, Mr. President, that the Treaty has an express

stipulation upon this point. It is the concluding sentence of Article
VII.

The High Contracting Parties furthermore agree to co-operate in securing the
adhesion of other Powers to such Regulations.

I think you have followed the position I take. I do not suggest that
the concurrence ought to be a condition precedent to your Kegulations
or to the enforcement of your Eegulations, but I do suggest the regu-
lations themselves ought to be such as will probably, from their
reasonableness, secure the assent and co-operation of other powers.

I will not dwell upon the point further beyond saying that, of course,
it is obvious that if you make a set of Regulations of a character which
would give a monopoly to the United States and exclude the nationals
of Great Britain from any share in the pursuit of the fur-seal that you
would be doing the very thing which not only would not invite the coop-
eration of other Powers, but which would suggest to the nationals of
other Powers whether, this being a fair field for adventure and enter-

prise, they may not embark in it, and so the Executive Authority of
those particular nationals would have an interest not to co-operate,
but an interest to dissent from the observance of these rules.

I do not need again, of course, to point out that the rules which are
made within the limits of their authority by this Tribunal are rules to
which the Government of the United States and Great Britain must
pay honest, bona fide deference and respect, and must seek to have
effect given to them by legislation, which is a necessary means of giving
effect to them; but and when all that is done, when your Regulations
are framed, and when legislation in the respective countries has been
accomplished for the pun)0se of giving eftect to them, neither your rules

nor the legislation of the United States or of Great Britain affects any
other Power in the world, or the nationals of any other Power in the

world. If they are reasonable Eegulations, if they are Regulations
which, in the circumstances of the case, commend themselves to the

good sense and spirit of equity of other Powers, they will concur in

them, and will co-operate in giving effect to themj otherwise not.
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Of course, the great argument of force might be replied to me in this

connection. It might be said, and with a great sliow of reason, that,

if Great Britain and the United States were standing side by side in a
dispute of this kind, it would be very difficult for any other Power to

resist or gainsay their will in this particular matter. Quite true; so it

would, as a matter of force, but as a matter of reason (which is the

domain to which I am now atldressing myself), it is obviously a part, if

I may respectfully so put it, of the duty of the Tribunal to frame Eegu-
lations which shall be reasonable in themselves and which shall recom-

mend themselves for acceptance by other Powers.

I need not say that it is the alpha and omega of my argument that
there is no right to exclude the nationals of other Powers from pelagic

sealing; that it is the right which I have been claiming not for Great
Britain or the nationals of Great Britain, or the nationals of the United
States, but for mankind, without any exception, of any Power, great

or small.

Lastly, and this is a very general observation, a general condition

touched upon early in my observations, that the Eegulations must be
marked, putting it respectfully, with a spirit of fair adjustment of

rights which expediency suggests in the circumstances of the case;

and, for the preservation of the fur-seal species, should be subject to

certain limitations and restrictions.

Now, Sir, I have said all that I desire to say on the subject of general
considerations, in the light of which the question of Regulations is to

be approached.
Now for a few moments I will ask the Tribunal to turn to the British

Commissioners' report. I am not going to dwell at any very great
length upon this report, but I think so far as I shall have of course to
criticise the suggestion of the American Commissioners, and particu-
larly the suggested scheme if scheme it can be called, put forward
yesterday evening. I wish first of all to see how the matter has been
dealt with and approached by the British Commissioners. First let

me make this clear, that these Commissioners, in the suggestion that
they are making are dealing with a scheme which shall be general in
its application. They are not dealing with a scheme under the treaty
or with reference to the treaty. They are asked to report upon the
(condition of seal life in and in connection with the Pribilof Islands.
They are asked to report upon the cause of the injury which that seal
life is said to be suffering from, and they are asked to suggest what are
the steps which in their judgment ought to be taken to remedy the
tstiite of things supposed to exist.

Senator Morgan.—All that was done. Sir Charles, if I remember
rightly before the treaty really was signed.

Sir Charles Kussell.—Quite true. Sir, but no doubt in view of it
Senator Morgan.—Of course.
Sir Charles Kussell.—Quite so and what I want to guard against

is this, that you find they make suggestions which would have no
application outside Behring Sea, for instance they will be found to have
inade suggestions, and important suggestions, .with regard to the Prib-
ilof Islands. I mention those subjects to show they had not the treaty
before them u])on which they were placing any particular construction
and dealing with regulations pointed distinctly to the provisions of that
treay, but they are dealing with the matter upon the supposition—and
not an unnatural one as I conceive—that the United States would have
been willing to concur with Great Britain in submitting the whole area
on and oft" the Islands to Rules or at least the consideration of Rules

•I
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which should be, as far as was necessary, applicable both to the
Islands and the sea.

Now their report begins substantially at page (J where they deal with
the general conditions of seal life and on page 7 under the head h. killing

on the breeding Islands; they deal with the state of thingy which they
have found and they enter into a historical review, at tbe bottom of
l)age 7 and on page 8, as to the measure of slaughter during the Rus-
sian, and during the period of the United States, control. I have
already given the figures and I do not stop to refer to them, but 1

may observe in passing as regards killing upon the Islands which is

claimed as being discriminating, there is this to be said about it, it can-
not escape from this charge—I am not now going back upon the consid-
eration of whether it can be truly called discriminating—that I have
already dealt with as far as I propose to deal with it—but there is this

charge to be made against it and from which it cannot escape, namely,
that it is a killing carried on at the time at which in the case of rules

for the preservation of other wild animals those rules exempt those
wild animals from all interference, namely, during the breeding season.
That is the peculiarity of this beautiful system pursued upon the

Islands, namely, that at the very period when the race is engaged in

the work of reproduction, that is the very time at which the scientific

killing, which is open to no objection whatever, takes place upon the
islands, a system which in those conditions the British Commissioners,
I suppose in order to show how partizan and unfair they were, describe
as a system "transcendent-ally perfect", whatever that means. But
there it is. The killing is carried on at the very period when the system
of law in all countries in the world,—municipal law I am talking of

—

leaves the principal race or races of wild animals or birds wholly unmo-
lested, namely the breeding season. That entails the consequences to

which Professor Elliott in part refers to, of which we have abundant
evidence scattered throughout the whole of the case, of the disturbance
of the harems, of the mixing up of the young and the old, the stampedes
of the old involving the death of the young, the driving and re driving
from their getting mixed up in the way described. But so it is.

The President.—Is it shown that the fur is of lesser quality during
the breeding period—that the hair falls off, for instance?

Sir Charles Russell.—That is the "stagey" time, undoubtedly.
What I call the breeding time is later. The evidence appears to stand
in this way. The females have practically all arrived by about the
middle of June,—between the middle and the end of June; the great
bulk of them, I think it may be said, by the middle of June.
They very early after their arrival produce their young. I think the

evidence points to the conclusion, in i)oint of fact, they do not seek

voluntarily the land until the suggestion of nature comes to them; and
they are, very speedily after their arrival, delivered of their young
and then, alter a comparatively short time, impregnation is supposed
to follow—within a very short time after the delivery of the young.
The stagey condition is at a later period, July and August, but what I

called the breeding-time, and it was in that sense I was using it, was
this—I was referring to the whole period from the time of the pup
being born, till the time when the pup may be said, in some sense, at

least, to be self-sustaining—that is to say, taking to the water on its

qvrn account, which generally happens within six weeks to two mouths
after its birth.

The President—In fact, the killing goes on during the stagey time.

Sir Charles Russell—Yes to a slight amount.
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Senator Morgan.—Kot of the aniinals engaged in reproduction.

Sir Charles Kussell.—Kot as far as it can be avoided.

Senator Morgan.—But tliey are divided geographically from each

other by an instinct of nature.

Sir Charles Eussell.—I assure You, Sir, I would not rely too

much upon that, because the lines are not so very sharply drawn as all

that. There is a picture, if you turn to the diagram which faces page
22 of this report, which is a very expressive one, and I think, while, ot

course, it does not profess to be strictly accurate, it gives a very great

idea of it.

The President.—You mean the killing in June and July.

Sir Charles Russell.—Yes, the great killing is in the months oi

June and July. The earlier history, going back a good many years,

shows they used to get the killing all practically done, certainly, before

the end of July.

The President.—Before the stagey period.

Sir Charles Eussell.—But undoubtedly of later years, from the
constant necessity of redriving, the period of killing has been extended,
but it is as substantially shown on page 22.

It is true, as Senator Morgan, said—1 have not suggested anything
to the contrary.—that there are certain more or less clearly marked
lines of demarcation, if I may use that word, between the young kill-

able males and the others; but that is not very sharply defined, and
the evidence undoubtedly shows that a number get mixed up in the
herd, which have to be separated from the rest and driven back. You
will remember that when I was dealing with the question of the alleged

incapacity of domesticity of the fur-seal, that I cited the case of a pup
called " Jimmie", which had been got hold of by a gentleman there, and
he described it as a pup which the cow had dropped while being driven.

So that they do get to a greater or less degree mixed up, although of

course the object is to prevent that mixing.
On page 10 of the Report, they dwell on the misproportion—the alter-

ation, I will say, of the proportion of males and females—very much as
Professor Elliott does, and citing Professor Elliott—they dwell upon the
large and increasing number of barren females; and in paragraph 56
of that Report, they mention that percentage of driving back, which
shows the condition to which the race had then been reduced. They
say in relation to these drives, the last sentence in this paragraph:

The proportion thus tnrned away, according to the report of the special Treasury
Agent in 1890, actually rose to ninety per cent of the whole number driven.

Kow, it is a plain matter of arithmetic, if you drive 100 and only kill

10 of that hundred, that the other 90 are doomed to be driven and
re-driven; and nobody can tell exactly how often, but at all events
several times, before they meet their ultimate fate.

Tiien at page 11, they proceed to deal with the sealing at sea. They
note the fact—in a marginal note, and it is not necessary, I think, for
my purpose, to read the paragraph—that pelagic sealing is a further
draft uj)on seal life. They give its history and development, beginning
with independent native hunting, its growth, and then they mention
the fact, which is not unimportant in connection with what has been
said about 1884 and the marked decrease that was seen in 1884, that
the first vessel which entered Behring Sea for the purpose of sealing
was the " Mary Ellen", in 1884. That, I think, was an American vessel.
I should have said that was the first of the Columbian vessels. Then
they deal with the decrease observed on the Pribilof Islands, and the
measures practiced to obtain a quota; and in paragraph 72 there is a

I!
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convenient reference to what I had intended to refer to except that I
did not desire to be longer than I could avoid, as showing the straits
t^ which they had then come, namely, that there was no curtailment in
the number killed. They kept up the lOO.OUO. They say

:

72. No Buch curtailment, however, orcniTed. The Company hohling the lease of
these islands on fixed terms were not interfere<l with, but continued to take their
full legal quota of skins without regard to the risk to seal life as a whole. Not only
so, but instead of reducing the catch, the standard of weight of skins taken on the
islands was steadily lowered so as to include a younger class of seals under the des-
ignation of " killables". Instead of skins weighing 7 or 8 lbs., those of 5 lbs. and
(as we have ascertained on excellent authority) even of 4 lbs. and of 3i lbs. have
l)een taken and were accepted by the Company as early as 1889.

The further evidence that has since been obtained shows that tlie

standard of weight was lowered at a considerably earlier period ; and
of course we say upon that that if the interest of the lessees had been
the preservation of the fur-seal species and not to make a profit for
themselves as against the rent which they had to pay the United States,
and if it had been a question of regarding the interests of the race, that
ought to have been a very clear and distinct warning which would have
suggested that which Russian wisdom again and again suggested, as I

have shown from the figures of killing during the Kussian control,
namely, periods of comparative rest; because it is a very startling and
remarkable fact that whereas over the whole Russian period the aver-
age was considerably less—I will not pledge myself to the exact figure

—

than forty thousand a year, the average from 18(57 down to 1889 works
out somewhere very close to the point of one hundred thousand. And
indeed if you take the exceptional slaughter, as I admit it to be, of
240,000 in 1868, the full one hundred thousand would be in fact, I think,
maintained.
They then at the bottom of that page, in paragraph 74, summarize

the causes of waste of seal life in the methods actually practiced upon
the Pribilof Islands. I will not read them. And then they proceed to

consider the allegations against pelagic sealing. We will .see whether
they deal with this matter fairly or not. They say in paragraph 77 on
page 13

:

77. Against the methods of pelagic sealing two principal lines of criticism and ot
attack have been developed, and both have been so persistently urged in various
ways, that they appear to have achieved a degree of recognition by the uninformed
altogether unwarranted by the facts, in so far as we have been able to ascertain
them, though in both there is an underlying measure of truth. It is stated (1) that
almost the entire pelagic catch consists of females

; (2) that u very large proportion
of the seals actually killed at sea are lost.

They then proceed

:

78. It is undoubtedly true that a considerable proportion of the seals taken at sea
are females, as all seals of suitable size are killed without discrimination of sex.

This is, in part, however, adirectcorollaryof the extent and methods of killing upon
the breeding islands, where, practically, in late years, all males reaching the shore
have been legally killable, and where, as a matter of fact, nearly all the young
males which laud have been persistently killed for some years, with the necessary
result of leaving fewer killable males in proportion to females to be taken at sea.

79. The precise bearings oh the industry as a whole of the character and composi-
tion of the pelagic catch made along various parts of the coast and in Behring Sea
aio discussed at greater length elsewhere ($ 633 et seq.), but it may be here noted
that the great surplus of females, resulting fr<mi the practice just alluded to, ha«
certainly rendered the killing of considerable numbers of these at sea less harmful
in its effect than it might otherwise have been.

"Less harmful than otherwise would have been " I may say means:
not only that it tended to restore the balance but also that a consider-

able number of the females so killed were barren females. They then
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proceed. My learned friend Mr. Robinson, I think, entered upon this {

yesterday, but I should like to read this passage: ;i

80. To assume tliat the killing of animals of the female sex is in itself reprehensi- |

ble or inhuman, is to make an assumption affecting all cases where animals are pre- j

served or domesticated by man. Most civilized nations, in accordance with the *

dictates of humanity as well as those of self-interest, make legislativej)rovi8ion for .

the protection of wild animals during the necessary periods of bringing forth and of '

rearing their young; but the killing of females is universally recognized as permis- ;

si ble if only to preserve the normal proportion of the sexes. This is the case in all ',

instances of game preservation and stock raising, and in the particular example of

the fur-seal, it is numerically demonstrable that, in maintaining a constant total of

seals, a certain proportion of females should be annually available for killing. The
killing of gravid females must, however, be deprecated as specifically injurious, and
in any measures proposed for the regulation of seal hunting should receive special

attention. ^

Then they proceed to deal with the allegation of the percentage ot
"

seals lost at sea; and in paragraph 82—1 read this yesterday and I

therefore will merely summarize what they say upon it—that the state-

ments are very vague; that the statistics or figures given are hopelessly

confused; and confused in this way, that the number of seals fired at

is confounded with the number killed, and in other cases it is often

estimated that the number of rounds of ammunition disposed of repre-

sents the total number of seals that are actually killed. I

I make one observation in that connection. I think one cannot but
be struck in this matter that while they were endeavoring to show, and
succeeded in showing, that a great many seals fired at were not cap-

tured, they do not show that the seals so fired at were either killed or

seriously wounded. In other words in a great many instances, they do
not show that they were hit at all. I have been struck also with this

fact it is true that the specific gravity of the seal taken as an animal, is

greater than the specific gravity of the water, and therefore that the seal

will sink: but I notice that some of the witnesses point out a curious
fact worth noticing in passing, that when the seal is hit in the head,
which is where it ought to be hit by scientific marksmen, the effect is

that its head goes down first in the water, and in that way the air which
is already in its respiratory organs is preserved and so there is a certain
buoyancy given to it and it will float for a short space of time.

1 see no reason to doubt that scientifically at all; but that is not the
point I was going to make allusion to. Where there is no such air in

the respiratoiy organs to afford buoyancy to the seal, it will sink if its

specific gravity is greater than that of the water. That may be con-
ceded; but after a certain time, as we all know, the ])rocess of decom-
position goes on, which thus occasions a fresh principle of buoyancy in

the dead animal, just as it is in the case of a human body. In the case
of a pers(m who has suffered death from drowning the body sinks, dis^y

jappears; but after the lapse of a certain time the body again floati^HI
when that process of decomposition has gone on, and in that way the
principle of buoyancy is illustrated. So with much inferior subjects.
Dead cats and dead dogs, as we know, sink in the first instance, but
come to the surface again. So it ought to be, and so it must be. There
is no natural reason in the world why it should not be in the case of

the seals. The ])rocoss of decomposition, of course, is slower where the .

water is colder; but it goes on in the summer months. If this allega-
tion of this tremendous loss of life by killing and not securing seals
were trae, one would expect to have some account of the presence ot

large numbers of floating dead seals over the surface of the water. I

do not find there is any substantial evidence pointing in that direction
at all

; and I cannot therefore but think that the evidence on this point
as to loss in that way is considerably exaggerated.



ORAL AEGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 47

Another matter that they poiut to which again is not unimportant,
is that whereas there is a consensus of opinion and evidence about the
more or less depleted condition of the islands, there is not the same
consensus of opinion as to the lesser number of seals to be fonnd at
sea; which is rather a significant fact. It is common ground that the
numbers on the islands have diminished from their normal condition;
that there has been a marked decrease, and a marked decrease of par-
ticular kinds as to sex and as to age; but there does not seem to be
the same marked decrease in the number of seals i)erceived at sea; and
the Commissioners, not unfairly, as I suggest to the Tribunal, say that
that is one of the results of the system pursued upon the islands, that
these seals driven and redriven, as they have been, make their escape
to the sea, and do not return to the land. Except for the purpose of
breeding they do not require to return to the land. I say tbat espe-
cially for the benefit of Senator Morgan because he thinks it is a neces-
sity of their nature that they should return to the island to get their
coat changed. I do not admit that that has been established as a sci-

entific fact at all.

Senator Morgan.—Sir Charles, in that connection, it has occurred
to me that there must be some definite way by which these experts,
or so called experts, can determine the age of a seal, and that relates
somewhat to the color of its coat; for instance that two-year olds are
not of the same color as four-year-olds. They probably get at their
results by observing the change in the color of the seals, and in the
characteristics of its coat.

Sir Charles Eussell.—I will tell you, without pledging myself to
be literally accurate, how that matter is upon the evidence. (Address-
ing the President) The Senator was asking me as to the evidence, Sir,

remarking with reference to the alteration of the pelage, the age of
particular seals. The evidence, as I understand it, is in this position.

When the pup is born, it is nearly black.

Senator Morgan.—And has no fur.

Sir Charles Russell.—Or if so, very little. The impression is that
it has some downy fur ; but that may not be. It is nearly black. When
it gets older it becomes gray. Then when it gets into the yearling and
two-year-old and three-year-old class—I do not affirm positively—but
I am not aware that any distinction is pointed in the color of the coat

from two to three, four or five years of age; but when they get to an
advanced age, there are undoubtedly marked differences, and in the

case of males, one great difterence is a hirsute appendage that it has,

its whiskers, etc. I will not commit myself i)ositively to what I have
said, but I think, broadly speaking, that is about approximately cor-

rect. So far as the female is concerned, there is of course a difference

in size between a female of two years and a female of five or six years,

etc.; but I do not recall that there is any evidence of a difference in

the color of pelage between the female of two years old and a female of

greater age.

Senator Morgan.—I think Mr. Elliott, in his capacity as an artist,

has drawn those descriptions pretty vividly.

Sir Charles Russell.—In which. Sir; 1874 or 1890!
Senator Morgan. Between the ages of 2, 3, 4, and 5. I merely wanted

to call attention to it.

Sir Charles Russell.—We will see, Sir, if there is any more evi-

dence bearing upon it.

1
Senator Morgan.—Then there is a period when they, like the Qaeen*8

\ Counsel, begin to wear wigs!
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Sir Charles Eussell.—Oh yes; the Queen's Counsel wear wigs;

and sometimes people who are not counsel at all wear them. But that

is not a case in point.

On page 17, Sir, they devote themselves—my friend Mr. Carter thinks

most impertinently—to the consideration of the interests involved.

Well, I respectfully think it very important. In paragraph 102, deal-

ing with the interests on shore and the interests at sea, they say that

the only basis of settlement which is likely to be satisfactory and permanent is that
of mntual concession, by means of reciprocal and equivalent curtailments of right,

in so far as may be necessary for the preservation of the fur-seal.

And they go on to say that

the line of division between the shore and ocean interests is not an international
one.

That I have already dealt with, because I have shown by the figures

which I cited in answer to the question of the learned President the
other day, that up to a certain point, and in certain years, the number
of United States sealers exceeded those of Canada, although in the later

years the Canadian vessels had exceeded the other. Then in dealing
with the question of capital involved, they say, paragraph 105

:

105. At the present time the actual value of the buildings, plant, and equipment
of the Xorth American Commercial Company, on the Islands of St. Paul and St.

Georjre, is estimated not to exceed 130,000 dollars (20,000 1.). Addinjr to this a
further sum to cover other items of capital leas directly connected with the islands
themselves, the entire invested capital would probably be over-stated at 200,000
dollars (40,000 1.) ; and it is not to be forgotten that the Companies leasing the seal

islands habitually do a profitable retail trade in supplies, etc., with the natives and
others in addition to acquiring the seal-skins.

Then turning to the Canadian interest:

106. The estimated aggregate value of the British Columbian vessels employed in
sealing, with their equipmeut, as they sailed in 1891, was 359,000 dollars (72,000 1.).

It has been asserted that only a portion of this total, corresponding with the length
of the period in each year in which these vessels are actually engaged in sealing,
should be taken as the capital invested. This statement is, however, as a matter of
fact, incorrect. The sealing-vessels are seldom used in or fitted for other employ-
ment, and nearly all of them remain laid up in harbour between the dates of the
closing and opening of the sealing season—that is, between October and January,
or February.

107. Adding to the above amount an estimate of the value of the United States
sealing fleet in the same year, which, it has been ascertained, exceeds 250,000 dollars
(50,0001.), and may probably amount to 300,000 dollars (60,0001.), an aggregate
amount of capital of about 650,000 dollars (130,000 1.) is represented by the combined
fleets.

The President.—Do those two paragraphs mean that there are
special boats built for the sealing at sea!

Sir Charles Russell.—Yes.
The President.—A special description of boats which would be

unfit for any otlier fishing?
Sir Charles Russell.—Yes, Sir; that is what it means. I do not

think it would be correct to say they could not possibly be applied t<)

some other purpose if this was prohibited; but they are built with that
object, that de.sign.

The President.—Perhaps you mean the small fishing boats that are
let down from tlie schooners themselves!

Sir Charles Russell.—Oh no; it means the schooners.
The President.—The schooners themselves are specially built!
Sir Charles Russell.—They are fishing schooners—I used the

word boat, but not in the small sense—fishing schooners, specially
adaptable for this particular purpose, as I understand, but not unfitted
for other kinds of fishing, or to be used in other kinds of commerce.

m,:i
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Lord Hannen.—I suppose as in the case of fishing vessels of con-
siderable size, they are fitted for fishing, and though they could be
converted, it would be a considerable expense to convert them to other
purposes?

Sir Charles Eussell.—No doubt that is so.

Senator Morgan.—All these fishing schooners carry from five to
fifteen small boats, armed with men. The evidence is that the boats
go out and do the pealing.

Sir Charles Russell.—Oh, no doubt. They do not shoot at the
seals from the schooner really.

Senator Morgan.—Not at all.

Sir Charles Russell.—The real sealing is done by the boats that
are sent out from the side of the schooner. That is quite true. I

may state the information which Mr. Tupper gives me, which I have
no doubt is correct. The great majority of these schooners, probably
not all of them, are boats that come from the Atlantic side of America,
and that have been principally used for fishing on that «ide. They are
brought around to the west coast of America. There is, of course, a
great field for fishing on the west coast, but like a great many other
places where there are valuable products of that kind, the communica-
tion is so defective that if they caught fish, as there is no doubt they
could, there is no means of readily utilizing them to any extent; so that
the mere pursuit of the fishing industry, in the ordinary sense, of that
word, is not profitable.

The President.—There is no cod-fishing organized on the north-
western coast as yet?
Mr. Tupper.—So far as the Canadian portion is concerned, the deep

sea fishing is not yet really developed.
Sir Charles Russell.—What 1 have said applies to a great many

of these schooners, not all of them, as Mr. Tupper has said. You are
aware. Sir, that railway enterprise may, in a few years change the
whole aspect of things there. The Canadian Pacific, which traverses
the whole of that continent at that point and has its terminus at Van-
couver, may in time with the further development of railway enter-

prise, make a very great change; and so regards Washington Territory.

The President.—You mian for the building of schooners?
Sir Charles Russell.—No; I was talking about the development

of fishing in the ordinary sense.

The President.—That is so as to allow these boats to be applied for

other fishing besides sealing?
Sir Charles Russell.—At some future time perhaps. They prob-

ably will not be fit when that time comes.
The President.—Our regulations must be framed before that time.

Senator Morgan.—The difliculty about fishing in Behring Sea is

that they have no sun-shine to cure the fish, and it is too fir away from
the market to permit of the fish being transported to the market.

Sir Charles Russell.—That is, no doubt, the fact. Iam not speak-
ing from my own knowledge at all, but from what others say;—the
difficulty is not really iusujierable at all as regards the sun, because
they can preserve the fish, if there were a market for it,—(that is the

real diflBculty)—quite sufficiently without any sun to dry it, if they
have the salt.

The President.—I suppose that is the real reason,—that there is no
market?

Sir Charles Russell.—That is the real reason.

B S, PT XIV 4
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The President.—Of course, a great deal of the fish on the North-

west Coast goes to support this enormous family of seals.

Sir Charles IIussell;—Of course; and as I understand on Wash-
ington territory, Cohiiubian territory and in Alaska from the North
there is great promise from the great salmon rivers.

On page 19, the Commissioners discuss the "principles involved" in

the paragraph so headed. They point out the necessity for protection

both on shore and at sea. They point out, in paragraph 118 which
excited my friend Mr. Carter's wrath, I think, the less danger at sea.

They say:

In sealing at sea the conditions are categorically different, for it is evident that

by reason of the very method of hunting the profits mnst decrease, other things being
equal, in a ratio much greater than that of any decrease in the number of seals, and
that there is therefore inherent an automatic principle of regulation sufficient to

prevent the possible destruction of the industry if practised only at sea.

And, finally, they refer to some other reasons. In paragraph 119,

they say

:

It is, therefore, abundantly evident, if we judge by actual experience

—

(that is historically true, I submit)

control of seal life beginning and ending with protection at sea, either partial or
absolute, can do no more than palliate, and certainly cannot materially lessen, the
danger to seal life as a whole, unless such control be devised and adopted in close

co-operation with agreed-upon equivalent measures on the breeding islands.

The President.—I suppose that is one of the points upon which
the American Commissioners differed and dissented from the British

Commissioners.
Sir Charles Russell.—I have no doubt they would have differed.

The President.—They have not stated it.

Sir Charles Russell.—They have not gone into it at all. I say
that that is historically true, because we do know that pelagic sealing,

by itself, has never seriously threatened seal life in any quarter of the
globe.
We know, on the other hand, that uncontrolled, or, as Senator Mor-

gan preferred to call it, "indiscriminate slaughter" on land, has been
the cause; and if it be answered by the United States, as it may be
answered, that they are wise men who will not kill the goose that lays

the golden e^ig—that self-interest will suggest their doing the proper
thing on the island—our answer is that their self-interest was as great
20 years ago—10 years ago, as it is to-day, and yet—in face of that we
have this—if you accept the report of Professor Elliott which I have
endeavored to justify, without going into the details upon it—(it will be
gone into in fully hereafter)—that they have pursued upon the island
the most })erni('ious and most destructive system inflicting a very
grievous injury upon the seal life, from which it may be long before it

ultimately and completely recovers. Therefore we have no such pro-

tection merely resting upon their motives of self-interest; they must
continue, whatever their own personal desires may be, to vary that
course of dealing if they would make it a source of revenue to a great
and prosperous community. I believe it is supposed that they have so

much money in their treasury as to know not quite what to do with it,

but if they continue to let the Islands to the sealers those lessees will

pursue their own ])ersonal ends, looking to the limited interest they
have got in the subject matter, however stringent Regulations may be
devised for their control.
Now on page 21 the British Commissioners mention a fact which will

become important, which I mention now in passing. It is paragraph
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132. In the second sentence in that they are still dealing with Pribilof
sealing and they say:

In pelagic sealing, tlie weather is nsually snch as to indnce a few vesselH to go out
in January, but the catches made in this month are as a rule small. In February
March, and April the conditions are usually better, and larger catches are made, in
May and June the seals are found further to the north, and these are g<M)d sealing
months; while in July, August, and part of September sealing is (•oiiduct6<l in
Behring Sea, and good catches are often made till such time as tlie weather becomes
fK> uncertain and rough as to practically close the season.

I think that is the nearest approximation to a precise statement as
to date. As a matter of fact it may be taken—I do not think this will
be seriously at all disputed—that as far as pelagic sealing is concerned,
the weather makes it impossible to carry it on after the early part of
September in Behring Sea. It is a pursuit which needs calm weather
for its successful operations, and after the early part of September it is
practically at an end.
The President.—Do those indications relate to the first months of

the year—do they relate only to the Behring Sea or to the Pacific?
Sir Charles Russell.—Those earlier ones relate to the Pacific.
The President.—I should think so the months being February,

March and April.

Sir Charles Russell.—Those are all south of the Aleutians.
The President.—They go later into Behring Sea, I am told.

Sir Charles Russell.—They go later into Behring Sea.
Mr. Justice Harlan.—They commence to go into Behring Sea some-

time in early April,

Sir Charles Russell.—I think there may be certainly a few such
cases.

Mr. Carter.—Do you mean the seals, or the sealers?
Sir Charles Russell.—The sealers I am speaking of.

Mr. Carter.—They are there in July.
Sir Charles Russell.—i^o; they are earlier than that.
Sir Richard Webster.—There is abundant evidence of their being

earlier than that, in the United States books.
Sir Charles Russell.—I do not quite follow this.

The President.—The sealers, I was referring to.

Sir Charles Russell.—The sealers go into the Behring Sea, some
of them, as Mr. Justice Harlan pointed out, in April ; but some of them
in May.
Mr. Justice Harlan.—I meant the seals; they turn northward and

commence to enter Behring Sea in April.
Sir Charles Russell.—That, Sir, is quite true.

Now, on the next page, these partizan and unfiiir Commissioners
having stated those circumstances of those earlier months, just let me
I)oint out the clear and emphatic way in which, (where they think them-
selves warranted), they express themselves about the efiect of the
pelagic catch in the early Spring.
On the top of page 22, there is a paragraph bearing on the point which

Senator Morgan was good enough to mention a few minutes ago; it is

in conformity with the evidence which will be referred to in detiiil.

They say in paragraph 134.

With seals killed at sea, the skins are never found to be in a "stagey" condition,
as has been ascertained by inquiries, specially made on this point, and there is, there-

fore, no naturally definite close to tlie time of profitable killing, such as occurs oa
the islands. The markedly "stagey" character of the skins at a parti<nlar seaaon
appears to be confined to those seals which have remained for a considerable time on
the land.
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I am reminded by my learned friend that there are some instances,

(but I think so very few as to make the exception to the rule), of some
damaged skins being taken at sea.

The President.—That would confirm the observation of Senator

Morgan.
Sir Charles Russell.—I should have thought, with great defer-

ence, it was the other way,—that if it be the fact that it is only a very

rare exception to find a "stagey" skin on a seal taken at sea, it would
seem to me to point in the opposite direction.

Tiie President.—That shows that they must go on land, as you say,

to shed their hair when they are in a " stagey" period.

Lord Hannen.—What is meant by a "stagey" condition? Is it

merely shedding their hair, or is it not something like an ailment of the

skin?
Senator Morgan.—Thinness is the cause of their shedding their

hair.

Sir Charles Russell.—I really do not speak with confidence about
it, but I have understood it is very much like the case of another ani-

mal which I understand much better than the seal,—the horse,—it is

like the shedding of the coat, only in a more aggravated character;

namely, the disappearance of the older hair and the older fur, and the
formation of a younger undergrowth.
The President.—With all hairy animals, that is the case.

Sir Charles Russell.—But of a more aggravated and strongly
marked character.

The President.—But can that go on in the water? It seems no,

according to this.

Sir Charles Russell.—With great deference, not so. I tried to
explain this the other day—it is surrounded in mystery. It is one of
the many points in connexion with the seals that we do not know a great
deal about. I endeavoured to explain it the other day by saying this:

in accordance with what we know of most animals, some process like

stageyness or shifting of the coat occurs with all these animals that are
fur-bearing.
The President.—That is general observation.
Sir Charles Russell.—That is so; but my suggestion was (and

probably it will be found to be the correct one) that in the case of seals
which do not go on land, that the change of process is more gradual,
so as to be less observable—that it takes place in the water more grad-
ually so as not to be so observable. When I say "gradual", it is with
great deference to what Senator Morgan said—that there is not any
evidence to warrant the conclusion—I mean to satisfy one's mind to a
fair conclusion that it is a necessary condition of the existence of the
animal, that they all go on land; and, exempli gratia, when I say it is

conclusively i)roved by the evidence which I have referred to more than
once of Mr. Bryant who states that when the female pup leaves the
island as a pup, it never returns to the island again, until it comes to
deliver its first yonng.
Mr. Phelps.—Who says that?
Sir Charles Russell.—Mr. Bryant. I will read the passage.
Senator Morgan.—The question would be, how would you come to

find that out?
Sir Charles Russell.—How is anything found out?
The President.— I think we must come to the conclusion that there

is a great deal that is doubtful as yet as to these animals.

f
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Sir Charles Eussell.—Undoubtedly. What is not known abont
the fur-seals would fill volumes, but I was following this up. On page
22, paragraph 138, you will see the straightforward way in which these
Commissioners meet the allegation by admitting it. As to what is the
allegation which can truly be made against pelagic sealing they say, in
paragraph 137

:

An equitable basis of protection is therefore not to be fonnd in the adoption of
any simple and corresponding close season, inclnding a part of each year applicable
to both shore and sea alike; out as pelagic sealing might easily be regulated by the
adoption of a close season, while shore sealing might with equal facility be governed
by a limit of number, it seems probable that some compromise of interest may be
arrived at by a combination of these methods.

If certain months should be discussed as a close time for sealing at sea, it becomes
important to inquire which part of the season is most injurious to seal life in pro-
portion to the number of skins secured, and to tin's inquiry there can be but the one
reply, that the most destructive part of the pelagic catch is that of the spring,
during which time it includes a considerable proportion of gravid females, then
commencing to travel on their way north to bring forth their young. It is on similar
grounds and at corresponding seasons that protection is usually accorded to animals
of any kind, and, apart from the fact that these seals are killed upon the high seaa,
the same arguments apply to this as to other cases.

1^0w if you refer back to the paragraph as to which you asked me a
question a moment ago—paragraph 132 on the previous page—the
time they are there referring to, and the catch, is in the month of Jan-
uary, when they are small; and February, March and April, when they
say they are much more considerable.
The President.—Yes, but they say the most destructive part of the

pelagic catch is that of the spring.
Sir Charles Russell,—That Is what I am pointing out.

Lord Hannen.—Do not they mean destructive in the sense of it

destroying gravid females?
Sir Charles Eussell.—That is it.

The President.—That seems to imply that that is a reason why it

ought to be closed.

Sir Charles Eussell.—That is undoubtedly what they say. I am
calling attention to it—as I should if I had no other reason for it—in

order that the Tribunal may have a fair idea of their Report. 1 am
calling attention to this as proof of the straightforwardness of the
British Commissioners—that they are admitting that the pelagic catch
which takes place to a small extent in January, to a greater extent in

February, March and April, is the portion of the catch which includes
the greater proportion of gravid females, and therefore is, in propor-
tion to the catch, more destructive.
The President.—The pelagic catch is that of the spring. That

would include—the end of the spring—the mouth of May. They pro-

pose a new close season, on page 25, from the first of May.
Sir Charles Eussell.—^No, Sir, as they say, in May and June the

seals are found further North, and these are good sealing months.
The President.—At page 25 they say the close season is to be pro-

vided from the 15th September to the first of May. It might be said

to be those three months during which sealing is destructive.

. Sir Charles Eussell.—I think I shall show you when I come to that

part of the case, that that is not so. By that time the great bulk of the

gravid females have got very nearly up to the Behring Sea.

Mr. Justice Harlan.—^By the first of May.
Sir Charles Eussell.—^Well, I do not say they have all got into

the Behring Sea by the first of May. However, it is rather anticipa-

ting what I have to say on that subject of regulations; but still we con-



54 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

sider that a date may be fixed for tlie commencement of the sailing of

sealing vessels whi(;h would prevent their overtaking the gravid females

going to the breeding islands.

The President.—You consider they have all passed into the Behring

Sea before the first of May?
Sir Charles Russell.—No, 1 think not. Indeed, this is a very con-

venient opportunity for emphasising my position in this regard. I have
pointed out that these commissioners were dealing with the question of

regulations, both on land and at sea everywhere for the fur-seal preser-

vation. They were arguing upon the general assumption that regula-

tions may and ought to be made affecting both land and sea.

The President.—Both Behring Sea and the Pacific.

Sir Charles Russell.—Certainly both Behring Sea, the Pacific,

and the islands.

The President.—Yes, and the islands.

Sir Charles Russell.—They were not, as I have more than once
said, writing in view of Sbuy construction of the Treaty, even if they
had the Treaty, in fact, before them. They were dealing with the ques-
tion generally ; and assuming that the whole thing wasunderone Power's
control, what would be the proper adjustment of regulations to apx)ly

to the whole; but that brings me back to the question I referred to

yesterday, and as to which I wish to state distinctly what the position

of the British Government is, as to which Senator Morgan yesterday
rather challenged me.
The British Crovernment are today as ready as they always have been

to deal with the whole of this question inside and outside Behring Sea,
the Pribilof Islands and the rest, but they decline to be parties so far

as they can refuse to be parties to an arrangement by which the whole
thing is to be preserved to the benefit of the United States, without
any concession or guarantee from the United States ; and, therefore, it

was that I submitted to you, admitting I conceded it to be a point most
arguable and diflBcult, as a matter for your consideration whether your
jurisdiction extended outside Behring Sea on the Treaty.
On the assumption that your jurisdiction does extend outside Behring

Sea I shall have to make some suggestion on that view presently. That
is our position and I think it is a perfectly just and perfectly fair posi-

tion. If there is to be no concession on the part of the United States
and the whole of the Regulations and claim of the United States were
simply to be directed to the preservation of the fur-seal for their benefit
and for their benefit alone, I do not know what we have got to arbitrate
about. It would have been a thousand times better to have admitted
all these questions of alleged rights as raised in Article YI. Let them
go back to the Ukase of 1799 or the Ukase of 1821 against which they
struggled so severely. This new scheme of proposals is but an asser-
tion again of the old exploded claim of territorial jurisdiction or claim
of proi)erty, and except that it is put under circumstances very greatly
changed it is the old claim put if possibly in a more utterly untenable
form.
For the present I content myself with re-aflfirming our position sub-

mitting respectfully for your judgment and consideration the construc-
tion of the treaty which of course, you must construe for yourselves
whetherwe raise the pointsor not, because within theambitof that Treaty
and that alone is your authority to make regulations at all. Having
decided that point as you shall see fit to decide it, if you come to the con-
clusion your authority extends beyond, you will consider what would be
fair and justand equitable Regulations in that wider area. Returning,
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to where I left oflf reading the Report of the British Commissioners at
page 23, they then proceed to their summary of general considerations.

These are they

:

(a.) The facts show that some such protection is eminently de8irabl<>, eopecially in
view of further expansions of the sealing induHtry.

(b.) The domestic protection heretofore given to the fur-seal on the breeding
islands has at no time been wholly satisfactory, cither in conception or in execution
and many of its methods have now become obsolek>.

(o.) Measures of i)rotection to be elective must include both the summer and
winter homos, and the whole mignition-ranges of the fur-seal, and control every
place and all methods where or by which seals are taken or destroyed.

(d.) Although primarily devised for the protection and perpetuation of the fur-

seal itself and of the sealing industry as a whole, any measures must be such a8 to
interfere as little as possible with established industries, and such as can be insti-

tuted under existing circumstances.

(e.) Equitable consideration must therefore be given to the several industries
based upon the taking of seals, and especially to the number of persons dei)en<lent

on these for a livelihood and to the amount of capital invested, so that the measures
adopted may be such as to recommend themselves on the ground of common interest.

(/.) The controlling Regulations should be so framed as to admit of varying
degrees of stringency in accordance with the changing exigencies of the case.

Then they deal with improved metliods in taking the seals, and
restrictions in the number of seals taken and finally on page 25 is the
specific scheme of regulations which they suggest as to which 1 may
briefly say tbey mean a restriction in numbers on the Pribilof Islands,

a zone of protected waters 20 nautical miles from the Islands, and a
close season from the 15th of September to the 1st of May. That would
mean that all that spring catch of January, February, March and
April would cease to be made. Then they suggest alternative measures
not inconsistent with the other, but elastic measures 1 ])refer to call

them, by which in consideration of a decrease in the number killed on
the Islands there should bean extension of the zone. As regards these

I do not propose to examine them in any detail.

The President,—That is not your scheme, you have your own to

Bnbmit I suppose ?

Sir Charles Russell.—Yes. We borrow some features from this

adapted to the altered circumstances which we will submit to you pres-

ently, but. I have now in conclusion still two important toi)ics to deal

with namely a consideration of the American ])roposals and then a con-

sideration of those which we venture to suggest for the acceptance of

the Tribunal, and that will not occupy me, I hope, the whole of Tuesday.

[The Tribunal thereupon adjourned till Tuesday the 13th June at

11.30 a. m.]
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SirCHAHLES Russell.—Mr. President, I have up to this point, upon
tlie question of Regulations, dealt with what I conceive to be, and
wliat we respectfully submit ought to be, the general questions which
ought to enter into that question; and, in order wholly or in part to

remove prejudice, and in order also that the Tribunal should have a

just appreciation of what the actual facts were, I endeavoured to show
in some detail, and I hope I succeeded in showing, that, upon no view
of the actual facts of the case, could it be established that pelagic seal-

ing had been the main or even the principal cause of the depletion of

the seal race which, it is admitted, has to some extent taken place; and
though I have always admitted that pelagic sealing was a contributory
cause, I showed also, or endeavoured to show that the true cause, the
main and principal cause, was the pernicious system pursued upon the
Islands: a system condemned by the voice of the strongest authorities

representing the interests of the United States themselves; the great
and main fact being, that instead of observing the moderation that had
been pursued during the Russian regime.—that instead of observing
periods of rest as the Russian Grovernment did during that regime, the
United States, beginning by permitting that extraordinary wholesale
slaughter in the year 1868 of nearly a quarter of a million of seals, had
permitted their lessees to take year by year the full qiiota of about
100,000 a year, unmindful of the fact that they were sapping the future
male stock of that herd upon which, to a great extent at least, its future
health and prosperity dependi^d. The general considerations, which I

have submitted should be borne in mind by the tribunal were, that the
Regulations should be just and equitable in view of the common inter-

est to be affected by them: that they ought to be such that the con-
currence of other Powers might be expected in observing them, that it

was a question of the regulation of rights upon the high seas, not a ques-
tion of the prohibition or annihilation of those rights : and that the great
object, of the Regulations is the preservation of the fur-seal species,

and not the aggrandisement of the United States, or the putting them
in a position in which they could reap a larger profit from the killing

of the seals.

I submitted also that while you had no power to make direct Regula-
tions upon the Islands, yet that you have the power, and I submit
ought to exercise the power, of making your Regulations conditional
upon the observance of certain distinct rules upon the Islands, the main
one of which would be moderation as to the number killed, as to which
the Russian example to which I referred, would seem to afford a safe
and convenient guide: and lastly, as to general considerations, I sub-
mitted that in view of tlie incompleteness of the information which is

even now possessed in relation to the conditions which affect seal life,

your Regulations ought either to be for a definite period of time only,
or if on the face of them they purported to have a longer existence or
application, that there ought to be power, after the lapse of a reason-
able time for either Power to denounce those Regulations and recede

66
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from them. I would wish in that connection to add only this word,
that if such a power as 1 have suggested of denouncing tlie regulations
after a definite period of 5, 7 or 10 years, or whatever is thought reason-
able by the Tribunal, then each party would be remitted to its original
position, its original rights, whatever they were, unatlected and unim-
paired, and that they each of them would be in a position to approach
the consideration of proper Eegulations in view of the wider experience
which the actual working of such lieguhitions as you are pleased to
propound will have apported ; and that there is no reason to apprehend
that in viewof tliat further light thrown by experience upon the condi-
tions of seal life so far as they maybe affected by any liegulations that
you formulate—there is no reason to suppose that these Powers could
not come easily and satisfactorily to an arrangement of the matter.
Now having dealt with these considerations, but two things remain

for me to do. The first is to consider the suggestion made on the part
of the United States. The second is to assist the Tribunal by suggest-
ing the character of the regulations which upon the part of Great Brit-

ain are suggested as being just and fit and equitable, in all the circum-
stances of the case.

First, as to the regulations put forward on the part of the United
States. I do not know whether I am to regard that suggestion as put
forward seriously.

Mr. Phelps.—I think you may, Sir Charles.
Sir Charles Eussell.—Well, I really cannot so regard it. I cannot

think that any member of the Tribunal will so regard it.

Why, Mr. President, it takes us back to the year 1799, to the year
\ 1821, and we begin to wonder, in the face of this suggestion of the

United States, at the moderation of the Emperor Paul, because all that
lie claimed was 100 miles from the shore, but in that memorandum of
Baron de Tuyll was content with six miles over the area which corre-

1 spends with the area which is here in dispute.
!' Now what is this suggestion. I may describe it correctly thus : a

deprivation for all time of the rights of British nationals over an area
of the sea approaching 3,000,000 square miles; a deprivation forever of

the rights of British nationals to fish for seals in that enormous area;

a monopoly to the United States in that area; a monopoly to the United
States which is to be secured in part by the co-operation and at the
expense of Great Britain, because I take it that whatever scheme of

Eegulations is laid down by this Tribunal, each Power will be morally
bound, internationally bound, to lend its part in the enforcement of

those Eegulations; and all this perpetual exclusion, this monopoly to

the United States, this expense to Great Britain, without one fraction

of security that the object of this Treaty, which is the preservation of

the fur-seals, shall have been secured.
I have spoken of the extent over which this perpetual prohibition is

proposed to extend. I have had coloured on this map of the northern

hemisphere what it means. The north pole, of course, is in the centre

of the map.
It is a worse state of things—a wider and a more reckless and

unfounded assertion of the jurisdiction or claim of jurisdiction than in

the time of the Ukase of 1799 or of 1821, because in those days this

region was not a field of much commerce or of much enteri)rise. But
what is the state of things to day? This prohibition extends over that

area [Pointing to it.] Here is Vancouver, and here is Victoria, and this

line traced upon the map is the new and established mail route to

Yokohama and China, and I need not say that that means the following

if commerce and of considerable commerce in its train, and yet over
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this vast area tliere is to be this power reserved to the United States

of searching, seizing, condemning any vessel found engaged iu sealing

or prosecuting a voyage with a view of sealing. I say, looking to the

altered condition of things, the increase of population, the extension

of commerce in the region aflected, it is a proposition worse than the

proposition propounded by the Russian Eules of 1799 and 1821 against

the assertion of which both the United States and Great Britain pro-

tested. But it has other vices than the almost unbridled attempt to

assert jurisdiction. What would be the cost of policing that enormous
area ? It would defeat absolutely its own object. What is the experi-

ence of everyone who has bad to do with practical legislation or the

enforcement of practical legislation in reference to these matters and
who has read of these matters? Why, that if you put up excise duties

applicable to a particular frontier line a high point, smuggling follows

as a necessity. Here the United States propose to take a monopoly in

the principal fur seal producing area of the world.

What does that mean ! It means driving up the price of the fur-seals

to the highest point of popular demand: It means getting the highest
obtainable price for the fur-seal. What does that mean! It offers the
highest inducement that can be offered to persons to violate this area
and to violate these Rules and to pursue an enterprise attended with
some risk, but, if successfully carried out, with enormous profit; and as
I said in the case of a great frontier when there is an article subject to

a very high duty, so here, you would have reckless venturesome per-

sons sending comparatively worthless ships to infringe the Regulations
and so, defeating the very object at which the scheme is aimed. I

observe in the Argument of the United States upon concurrent Regu-
lations, at 205, dealing with this matter and dealing a much more limited
area, that they say as to:

What would it cost to maintaiu the naval police required to enforce this scheme
of the British Commissioners of a 20 mile zone?

Will you be good enough to bear that in mind!
How many armed steamers would be needed to guard effectually against the

entrance of a trespasser within a prohibited zone, the circumference of which is

upwards of 140 miles, in a region of thick and almost perpetual fogs? A million of
dollars annually would be a moderate estimate of the expenditure required, and this
must be paid by somebody, the Commissioners do not tell us by whom.

What then, I ask, would be the cost of policing this enormous areaf
Granted that Great Britain, as no doubt she would, pay proper respect
to the Regulations of this Tribunal, and would discharge her proper
duty iu that regard, what would be the cost of policing this enormous
area? Against United States citizens, against the people of Japan, it

may be against the citizens of Russia, and against the citizens of
British Columbia: aye, against the subjects of other Powers who have
now no temptation from a remote distance to engage in this enterprise
at all—you wouhl have this state of things: seeing that these Regula-
tions api)ly only to bind the nationals of Great Britain and the nationals
of the United States you would have a resort to foreign flags—United
States vessels sailing and sealing under foreign flags, and British ves-
sels sailing and sealing under foreign flags: you would have an abso-
lute impossibility of enforcing effectual safeguards, and an occasion at
all points of international dfiRculty and international complication: and
lastly, you would have, as I have already said, the impossibility of
expecting the adhesion of foreign Powers which is contemplated by
article VU of this Treaty. I have already pointed out in my introduc-
tory observations that by their own force and virtue your Regulations
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would carry no legal sanction with them, they would carry with them
very high moral sanction, but to give legal ettect to them, as I have
pointed out, legislation by the United States would be necessary—leg-
islation by Great Britain would be necessary and I have to iM)int out,
while I am perfectly certain that Great Britain wouhl not fail in doing
its duty in paying due respect to the Regulations of this Tribunal that
such a scheme as this would present enormous diflicultit'S, in its passage
through an assembly whether it be the Congress of the Unit<'d States
or through any popular Parliament. No, Mr. President, this scheme, if

scheme it can be called, has all the evils which could be well concen-
trated in any scheme to be suggested. Let me read the first and second
of these propositions. First that no citizen or subject of the United
States or Great Britain shall in any manner kill.

So that however discriminatingly we could kill—killing barren female
or only old males,—nevertheless the prohibition is absolute. Next it

extends over the area that I have mentioned with a ludicrous qualifica-

tion provided that it shall not apply to such pursuit and capture a« may
be carried on by Indians on the Coasts of the territory either of Great
Britain, or the United States for their own personal use.

We get back to that old condition of things in which whoever framed
this paper seems to have thought that the Indians on this coast, went
abouthalf naked or with a seal-skin girtabout their loins, astateof things
which no longer exists at all, nor has for many, many years. They wear
clothes like the white men, and tall hats I am told on their Sundays and
holidays like the white men, the tall hat being universally admitted to

be a proof of advanced civilisation. But "for their own personal use";
which, as I understand, means if they want a skin with which to gird
about their loins, or for their wives or for their children, they may have
it; but to sell it, no; and they are to do this in vessels propelled wholly
by paddles. Oars, in the ordinary acceptance of the word, are not to

be admitted; and they are not to be manned by more than two men.
Two men and a boy would be fatal. Two women and a man would be
fatal; and all this is to be done "in the way anciently practised by such
Indians". Who is to fix the point of what is "ancient"! And who is

to tell us what was anciently practised by such Indians? What are the
sanctions that follow any breach of these regulations! Why, that any
ship actually engaged in killing, or the pursuit, or capture of seals, or

prosecuting a voyage for that purpose, and I want to know how that

purpose is to be ascertained,—only by search, of course,—sup[>osing,

for instance a vessel engaged in whaling; how is it to be ascertains!

whether she may not be also contemplating a voyage for the purpose
of sealing, or in the days not remote when the great general fishing

wealth of this region may be turned to profitable account by new modes
of access to rapidly rising markets and as population grows and as the

means of communication increase, for the purpose of fishing; and all

these are to be harased over the enormous area of nearly 3,000,(KK) square

miles at the will and pleasure of the authorities of the United States

or at the caprice of those in charge of its Revenue vessels and subjected

to search upon the high seas and if found prosecuting a voyage or

engaged in sealing, then what is to follow? The ship of Great Britain

is to be carried into an American i)ort, condemned, and the men sent

adrift, as they were cruelly sent adrift in the case to which I have

drawn attention, thousands of miles and penniless, away from their

homes. The very contemplation of such a scheme makes one feel i\» I

feel, I must confess, indignant, especially when it is to be borne in mind

that this is the scheme which it must be admitted requires legislative
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action both on the side of Great Britain and the United States to give

effect to it. I should like to know what would have been the scheme
which the United States would have put forward if its claim of terri-

torial jurisdiction, its claim of property in the individuals and in the

fur-seals collectively^ had been established as clearly as it is, I submit,

now established to be non-existent? Suppose, when these first five

questions had been framed. Great Britain had chosen to say, "It is a
remote region; it is not a matter of much consequence to us. The
thing we feel most about is this assertion of right upon the high sea«

to seize and search the ships of our nationals; but suitable reparation

being made for that in the past, we care not about it in the future;

by all means have your assertion in relation to Behring Sea,"—those
assertions were confined to Behring Sea,—and yet absolutely the result

sought to be pointed at by this so-called suggestion for Eegulations is

infinitely worse to Great Britain than if she had never challenged the
right which tbe United States has claimed at all.

Mr. President, I cannot seriously consider this scheme. It is selfish ; it

is one sided; it is inequitable; it is unworkable, and it is entirely framed
in oblivion of the fact, if fact it be, as we submit it is, that we have
established that the United States have in no form in which they have
ventured to put it forward any legal rights in this matter at all, except
the rights belonging to their territorial ownership, and those rights only.

Now, Mr. President, I turn to the suggestion which we think it right
to offer, which at least, I hope the Tribunal will think, we have con-
sidered in a serious, in an anxious, in an equitable spirit, and with the
desire to do something to assist this Tribunal in arriving at a just and,
at the same time, a practical conclusion in this matter.
The first suggestion which we submit to this Tribunal is, assuming

that we are right that Regulations and not prohibition is the question,
that in future all vessels engaged in pelagic sealing, belonging either to
Great Britain or the United States, shall be permitted to do so only on
condition of obtaining a license and carrying a distinctive flag; that is

to say, that no ship belonging to a British national shall be allowed at
the mere will and pleasure of its owner to engage in pelagic sealing, and
that the same shall apply to the ships owned by the citizens of the United
States, that as a condition of their right to engage in pelagic sealing at
all, they shall be furnished with and shall obtain a license and bear a
distinctive flag. This presents no difficulty and no complication. There
are four ports, and four ports only, belonging respectively to the United
States and Great Britain, from which the pelagic sealers set forth.
Those are San Francisco, Port Townsend, Vancouver, and Victoria; and
there can be, therefore, no difficulty in providing a scheme by which
there could be at each of these ports a Licensing Authority to license
sealers to pursue pelagic sealing. I put that in the first place for a
reason which I think you. Sir, will appreciate; it is that experience of
similar systems has shown that if you pursue that licensing system,
you have some guarantee for the character of the persons who are
licensed, and you have persons who are giving by their position and by
their means and by their character some guarantee that they are entitled
to pursue this calling. But that is not all, nor principally what is the
advantage. It is that once you introduce a system of licenses you con-
stitute automatically an effective police force. How? Because, to
begin with, you make the whole number of those who have licences a
police force upon those who have none. Those who have the privilege
of the license will, in their own interests, do all they can to safeguard
and secure it, and to see that no vessels that do not comply with the
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legal conditions of the license engage in pelagic sealing at all. That
is the first point.

The next point is this, that as regards the licensees themselves, when
you proceetl to consider the question of liegulations relating to zone or
to close time, one or the other or both, you make each licensee a i^lice
or detective upon every other licensee to see that such licensee gets no
advantage over him, the particular person, either by entering within a
prohibited zone and thus securing an undue advantage to himself or
entering a particular Sea before a particular time if a close time is

fixed. So that in that way you get, automatically working to a large
extent, a system of checks and restraints for the enforcement of such
Regulations as are laid down. That is the first, therefore, that we
should respectfully suggest. It has been suggested by the British
Commissioners in their most candid Report,—I think it is in their
Report; at all events, I know in the Supplemental Report which I am
not stopping to refer to,—that, for reasons which will be more apparent
when I come to consider the other suggested Regulations, that nothing
but sailing boats should be engaged in pelagic sealing; in other words,
that steam vessels should be excluded.
Now I come to the next question. I deal first with the area in which

*it is admitted without any conditions at all that the Tribunal has com-
plete power to make such regulations within the scope and for the object
contemplated in the Treaty, namely, the eastern part of Behring Sea.
First of all, the point that naturally occurs to one is the question of zone
round the islands. I shall be able to afford a very good illustration of
what has been found to be, or considered to be, reasonable and practi-

cable in the case of other islands further to the west in the case of
Russia, but I reserve that for the later period of my argument.
Now the British Commissioners have suggested a 20 mile zone round

the island, and that has been treated with some derision by my learned
friends in their arguments; and Mr. Coudert who was most fair and
candid in his, with the exception which I am about to mention, addressed
an argument to show that seals were not got within 20 miles of the
island. I will read the passage in a moment. It is on page 635 of the
print. It is only a word, but it is a little disingenuous, I think. He is

citing the evidence of Ohlsen of the steam schooner "Anna Beck " and
he states through the Victoria Daily Colonist of August 6th, 1887, that

anyone who knows anything of sealing is aware that such a charge, that

is catching seals in Alaskan waters within three leagues of the shore is

ridiculous as we never took fur-seals within 20 miles of shore; and Mr.
Coudert proceeds, "This may explain why that 20 mile zone was admitted
by the Commissioners". That was not ingenuous on the part of my
learned friend. I will not say that it was intentionally disingenuous,

but I do not think that he could have quite realized the matter. What
that points to, Mr. President, is this, that a 3 mile zone, which is

the territorial zone generally admitted, means more than a 3 mile zone.

It means that owing to the circumstances of climate principally, the

atmosphere in Behring Sea, that vessels will not run the risk of

approaching anything near the distance which they might in fact

approach the islands, if they were minded so to do; in other words it

means not that there are not seals within a 20 mile zone of the island

—

not that—but that they are afraid to approach, although the zone is only

3 miles, within 20 miles of the islands, because of the serious i)enalty

that might fall upon them if they found themselves within the t^^rritorial

waters,and what I want to impress upon this Tribunal is that a 20 mile

zone means a great deal more than a 20 mile zone. A 20 mile zon«

means for the prudent navigator, for the prudent sealer, for the prudeat
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pelagic sealer, a zone probably closer to 40 miles than 20 miles, because

he cannot al^^•ays perfectly satisfy himself as to the distance he is from

the nearest land, and looking to the serious penalties that would follow

from an entrance within the prohibited area he keeps outside that area.

I do not stop to consider whether the exact figure that the Commission-

ers have mentioned, of a 20 mile zone, is adequate. What I do wish to

point out is that if yon think that 20 miles is not adequate you ought

to have present in your minds that 25 miles means probably 50, and 30

miles means probably 60, and that in the case in which the penalties

necessarily would be serious which would attach for an infringement

of regulations as to zone that prudence and the instinct of self-interest

keeps the pelagic sealer away, and widely away, beyond the outside

limit of that zone.

It is important in this connection to consider two things: what are

the facts in relation to the greater or less plentifulness, if I may use

that word, of seals during the important months which we have to con-

sider, namely, the months? of June, July, August and part of Septem-
ber, for pelagic sealing is at an end in the early days of September
unless there is exceptionally line weather, and then it may be prolonged
for a few days longer.

The President.—In Behring Sea.

Sir Charles Eussell.—Yes, Sir, all I now say has reference to Beh-
ring Sea, and to Behring Sea only.

There are two matters to be dealt with in relation to that. First of
all, the question of what is the evidence as to whether or not during
those months that I have mentioned which are the important months,
the vast majority of the seals are not either upon the islands, or within
a comparatively small zone of the islands themselves, and, further, there
will be an important consideration in this regard applicable particularly
to the question of the animals who have delivered their young.
Upon the first point I should just like to say a word or two for the

purpose of illustrating what I have to say, for I am, as you of course
understand, not reinforcing these points I am making, with a fulness
which I should be able to if it were not that I am following the plan
which I have described, of merely stating our case in general outlines,

and my learned friend will fill up the picture. If you would turn to the
seal chart n° of the United States Counter Case you will see what I

mean. In order to save you trouble and that you may see what I mean,
will you refer to this map also, 1^" 4, where you see the lines crossing
and recrossing. It is also a United States map in their Counter Case,
and it shows the series of voyages the results of which are set out in
the ma]) to which I first called attention. I only want you to see the
way in which they traverse it.

Mr. FHELPS.—It is the cruising map.
Sir Charles Russell.—Yes, the result of the cruising is shown in

the map to which I have called attention. That is all I want to show
you in that (connection.

Senator Morgan.—That is the map, in connection with Hooper's
report.

Sir Charles Russell.—Yes, Hooper and Coulson.
Now forgive me asking your attention to this. You will see a

double circle. Will you be good enough to note what the description
of this chart is. It is Counter Case Chart N" 6, showing the position
and number of seals observed and reported by the United States naval
vessels in Behring Seii, during the season of 1892. So that this was,
as far as they could do it, not merely general and vague observations,
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but accurate observatiou, numerically taken, of the actual number of
seals that they saw and were able to count, and the result of that is
shown in the number of little red ticks that are to be found in Chart 6.

I may say it has been very carefully and correctly done, as far as we
can judge, considering the ditticulty of doing it, but looking to the size
of that map, one of those little ticks which represents a seal covers a
space of something like a mile, still it is done as well as it could be
done; and in some instances the number recorded in the logbook of the
particular ship has been checked with the number of ticks to be found
on this map, and they have been found to coincide, I believe, accurately
in the number that have been checked.
There is one other of the 29th July, 1892, where there is quite a

cluster just north of the Akutan Pass.
Now I wish to call attention to what these voyages were. They were

voyages during the months of July and of August, and you will observe
that within the St. Paul and St. George circle zones what is printed
across that area is this :

" Seals within this area verj- numerous". The
circles are quite properly described there looking at the charivcter and
shape of the islands; the outer line of the circle will be in some places
more than 20 miles from the nearest land, but the circle is at the least
20 miles in each case from the nearest land. Now we have taken the
trouble of checking their log books, and by absolutely computing the
seals that are here found in these numerous voyages extending over
the months of July and August, to see what they total up to. The
total shown on the map itself is 1,068 seals altogether, outside the 20
mile zone, and computing the entire number in the log, 1,800 seals.

That is the result of the observations although they say in their logs
that they did not begin to count until 5 or 8 miles from land.

I need not say that when you bear in mind that the notation of one
of these seals upon this map occupies the space of nearly a mile or
about a mile, that does not show a very large accumulation of seals out-
side the 20 mile zone, and when you have that in connexion with the
statement that within the 20 mile zone the seals were very numerous, it

does go some way to establish the proposition that during that which
is the important time to consider, the great bulk of the seals are to be
found within that very limited area. Of course, you will bear in mind
what I have said on another branch of the case that our case is that
there is a considerable number of seals that do not go to the Islands each
year and some that do not go for years. I referred to the evidence of
the United States Government Agent, Captain Bryant among others,

who expresses the opinion that in one class particularly the female seal

does not go from the time it leaves as a pup till it comes back to deliver

its young; that would, be in the third year, and Bishop Veniaminoff
puts the same date. The same argument may be based upon map 4 to

which 1 have already referred. It refers to a corresponding periotl in

1891. This map refers to 1892.

Now there is another very important matter and that is this question

of whether, and if so, to what extent the seals that come to sojourn on
the Pribilof Islands go, and if so to long distances to feed during their

sojourn on the Islands. I referred to this matter on Friday as showing
the incompleteness of information that we have on this very important

point. But there are certain facts in regard to the question which are

not in dispute, and I beg that these undisputed facts be ftrst noted.

First it is an undisputed fact that the breeding males which come to

take up their place on the rookery and await the arrival of the cows do
not during the whole of the time that they are on the Islands and when
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the work of procreation is going on feed at all; that is an undisputed
fa€t between us. The universal testimony is that they come on the

Islands fat and sleek and in good condition, and that they leave them,
having stayed by the Islands during the whole of the time lean and
emaciated; and they do not during that period seek any sustenance at

all. Nature seems to have made the curious provision for them that in

the early part of the year and in the winter they have been able to

accumulate an amount of fat upon which practically they subsist dur-

ing tliis very exhaustive period of their existence. So much as regards
the breeding males, that is common ground. But it is also common
ground, as you will find when you come to the case of the holluschickie

or young males; but as that is not so clearly- admitted between us, I

must ask leave to call attention to one or two small points of evidence
on the matter. I will rely in this connexion, in the first instance upon
what appears in the United States documents themselves put forward
in their Case and Counter Case. In their Case on page 121 they make
this statement:

Botli Captain Bryant and Mr. Morgan say that in their opinion the bachelor seals

feed very little while located on the islands, and Mr. Glidden states that the bachelors
once in a while go into the water, but remain in the vicinity of the islands.

The bachelor seals, the holluschickies are the young males who have
not yet been in a position to acquire a place upon the rookery.

Mr. Glidden states that the bachelors once in a while go into the water, but remain,
in the vicinity of the islands' Anton Melovedoff, the native chief on St. Paul Island
for seven years (1884-1891) states that he has found that the seals killed in May and
early June were fat and that their stomachs were full of food, principally codtish,

and that later in the season they were poor and had nothing in their stomachs, and
that, in his opinion, none but the mother seals go out in the sea to eat during the
time the herds are on the islands.

I will deal with the mother seals in a moment.

And his opinion in this matter corresponds with the views of natives and whites
who have been long resident on the Pribiloif Islands.

Further evidence on that point is to be found in collateral testimony
in the United States Argument under the title " Feeding " page 159.

In that page the last paragraph but one.

The Holluschickie (batchelors) do not go out to feed. When they come in May
there is plenty of fish in their stomachs but after June there is nothing.

Again:

Young wigs go into the water, but during the breeding season hang about the
rookeries never going far from shore.

And again on the top of page 160.

I have also observed (says Mr. Fowler) that the male seals killed soon after they
come to the Island are fat and their stomachs filled with food while those killed in
the latter part of the season are poor and lean and without food in the stomachs.

Then Mr. Fratis:

I do not think the batchelors go to feed from the time they haul out until they
leave the islands in November for I have observed the males killed in May are fat
and their stomachs full of fish, mostly cod fish, while tbe males killed in July and
afterwards are poorer and poorer and their stomachs are empty.

I pass the next and go to Nicoli Krukoff:

I think the batchelors do not eat from the time they arrive till they go away, and
I think so because the seals Killed in May and early June are fat and have plenty of
food in their stomachs, while those killed later than June are poor and their stomachs
are empty and they get poorer and poorer until they go off iu Novembeir.
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Then:

I hav« found that the seals killed (says MolovedofT) in May and early Jnne were fat
and that their stomachs were full of food principally cod fiHh, and tliat later in the
season they were poor and had nothing in their stomachs.

Then Mr. Eedpath

:

Yonng males killed in May and June when examined are found to ho in prime con-
dition and their stomachs are filled with fish—principally codfisli, hut thos<i killed
later in the season are found to be poor and lean and their stomachs empty, which
shows that the males rarely leave the islands for food during the summer months.

Mr. Webster is to the same effect, and then he proceeds to express an
opinion about the females going out to feed which I will now proceed
to consider.

Senator Morgan.—Is there any evidence that you have seen contra-
dicting the statement you have just read.

Sir Charles Russell.—No not that I am aware of. There are state-
ments scattered here and there which say they do not feed much which
would imply therefore that they feed a little—during the latter period
of their sojourn on the Island they do begin to feed but not in the months
I have mentioned.
Lord Hannen.—The probability is when the sexual excitement begins

tiiey are provided with a greater supply of fat as in the case of the old
ones, and that probably arises at the same time—the increase of fat in

the males—which serves them as a reserve force.

Sir Charles Eussell.—It may be. It obviously is so in the case
of the older males, but these observations that I have been just reading
do not apply to the older males.
Lord Hannen.—Xo, it was apropos of that I made the observation

that at the same time that the sexual passions were roused there is a
greater supply of reserve and fat.

Sir Charles Eussell.—And the real question is that nature having
made that extraordinary provision in the case of males is there any
reason for supposing that nature has not made a similar provision in

the case of the females. That is a question that is not admitted, and I

will call attention to the evidence in a moment about it. But it is a
very remarkable thing that in all tlie seals that have been killed you
will find some reference made to them in what I am about to state, that
what is stated as true of the males is true of the females—that until

you come to the end of the period when their nursing operations are

nearly over then apparently they take again to food.

I will deal with the females in a moment, but there is also a passage
in the earlier Eeport reprinted in 1881 what w^e have been calling the

brown book report, of Mr. Elliott bearing on the same subject; and he
does not restrict it, though I do not say he does not mean to restrict it

(as a matter of fact he does not) to sex. He says

:

I have examined the stomachs of hundreds which were driven np and killed imme
diately after their arrival in the spring, near the village; I have the word of the

natives here, who have seen hundreds of thousands of them opened during the

slaughtering-seasons past, but in no single case has anything ever been found, other

than the bile and ordinary secretions of healthy organs of this class, with the ninrke<l

exception of finding in every one a snarl or cluster of worms, from the size of a wal-

nut to a bunch as large as a man's fist. Fasting apparently has no effect upon the

worms, for on the rare occasion, and perhaps the last one that will ever occur of

killing three or four hundred old bulls late in the fall to snpply the natives with

canoe skins, I was present, and again examined their paunches, finding the same
aacaridce within. They were lively in these empty stomachs, and their presence, I

think, gives some reason for the habit which the old bulls have (and others do not)

of swallowing small water-worn bowlders, the stones in some of the stomachs weigh-

ing half a pound apiece, in others much smaller. In one paunch I found over live

B S, PT XIV 5
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fonnds, in the aggregate, of large pebbles, which, in grinding against one anotlier,

believe, must comfort the seal by aiding to destroy, in a great measure, those

intestinal pests.

Js'ow, I turn to the wider consideration of the case of the females;

and I turn to the British Commissioners' Report, section 232, where
the matter is carefully gone into at page 39 of that Eeport.

Some particiilars are given on a later page respecting the abstention from food of

the fur-seals while remaining upon or aboui the breeding islands. It appears to be
certain that the mature males doing duty on the breeding rookeries do not feed at

all during the breeding and for some time at least after landing females do not leave

the rookery grounds iu search of food.

That is a common fact admitted, that for some weeks after,—this is a

fact not in dispute,—the female landing and giving birth to her pup,

she does not for some weeks leave the island, and, therefore, for some
weeks does not obtain any food at all. That is an admitted fact. The
witnesses vary as to the length of time, but the body of evidence turns

to that being something like three weeks.
Mr. Carter.—We do not concede any period of several weeks.
Sir Charles Russell.—The shortest time that is put (I assure

you, Mr. Carter, we are not making these statements without consider-

ing them).
Mr. Carter.—When you say that we concede it, I submit that you do.

Sir Charles Russell.—Well, if you will be kind enough to pay
attention and look at the evidence, I think you will find I am right.

There is not one witness who speaks on the subject who was called by
the United States who does not admit that for a considerable period
they do not leave the Islands after giving birth to their pup, and the
shortest period, I speak from recollection but alter careful examination,
is a period of 17 days. Other witnesses put it longer, and I say the
bulk of the testimony fixes it at about three weeks.
My learned friend, Sir Richard Webster will read this for me.
Sir Richard Webster :

There is no appareut reason why the " holluschickie," or young males, should
not go to sea in quest of fish. Singularly enough, however, though animals of this
class have been killed by hundreds of thousands upon the breeding islands under
all conceivable conditions of weather, and often within less than an hour of their
deportation from their hauling-grounds, the almost universal testimony is te the
efl'ect that their stomachs are invariably found to be free from food.

Then follow some passages about male seals that I need not now
read again. I may say the first number killed was 20 seals, and the
second 98.

Then n° 235 is—
F^om the large North Rookery on Behring Island, 5th September, an adult male

or " seacatch," two females, and an unweaned pup, were driven directly from the
rookery ground, about 200 yards distant, and killed, by permission of the authori-
ties, for presentation by us as specimens to the British Museum. The stomachs of
all four were completely empty, with the exception of a few worms in those of the
three adults. Not only the pup, but the females, and even the old male, were fat
and in good condition.

Sir Charles Russell.—Now, on the next page, paragraph 242:

Perhaps the most notable feature in regard to this food question, and one directly
consequent on the prolonged abstinence of the seals from food wliile on and about
the islands, is the entire absence of all excrement on the rookeries aud hauling
grounds. Captain Bryant appears, however, te be the only author who has specially
mentioned this particular and striking fact. He writes:
The fact of their remaining without food seems so contrary to nature, that it

seems to me proper to state some of the evidences of it. Having been assured by
the natives that such was the fact, I deemed it of sufficient importance to test it by
all the means available. Accordingly, I took special pains to examine daily a large
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extent of the rookery, and note carefully the results of roy observations. The rocks
on the rookery are worn smooth and washed clean by the spring-tideM, and any dis-

charge of excrement could not fail to bo detected. I found, in a few instances
-where newly-arrived seals had made a single discharge of red-coloured excrement,
but nothing was seen afterwards to show that such discharges were continued, or
any evidence that the animals had partaken of food. They never left the rooks
except when compelled by the heat of the sun to seek the water to cool thenmelves.
They are then absent from the land for but a short time. I also examined the stom-
achs of several kundred young ones, killed by the natives for eating, and always
vithoit finding any trace of food in them. The same was true of the few nursing
females killed for dissection. On their arrival in the spring they are very fat and
unwieldy, but wheu they leave, after their four mouths' fast, they are very thin,
being reduced to one-half their former weight.

Now, it does not seem more remarkable that the male, subject to the
trying conditions he is subjected to during this period, should go with-
out food than the nursing female should go without food.

The matter is further referred to at paragraph 242, on the top of
page 42.

In a note appended to the above by Professor Allen, that gentleman writes: Steller
states that in the uumerous specimens he always found the stomach empty, and
remarks that they take no food during the several weeks they remain on land; Mr.
Dall confirms the same statement in respect to' the present species, and Captains
Cook, Weddel, and others, who have opportunities of observing the different south-
ern species, affirm the same fact in respect to the latt«r. Lord Shuldham long since
stated that the walrus had the same habit, though its actual fast seems somewhat
shorter than those of the eared seals This singular phenomenon of a pro-
tracted annual fast during the period of parturition and the nursing of the young

—

the season when most mammals require the most ample sustenance—seems not
wholly confined to the walruses and eared seals. So far as known, however, it is

limited to the pinuipedes; and, excepting in the case of a single member, the sea-
elephant, to the two above-named families. By some of the old writers the sea-
elephant was said to feed sparingly, at this time, on the grasses and sea-weeds that
grew in the vicinity of its breeding places, but the weight of the evidence in respect
10 this point seems to indicate that this species fast similarly to the eared seals and
walruses during the period it resorts to bring forth its yotiug.

243. The fur-seals on Juan Fernandez are likewise reported, and without qualifica-
tion as to sex, to abstain from nourishment during the breeding season: "Toward
the end of the month of June these animals come on shore to bring forth their young,
and remain to the end of September without stirring from the spot, and without
taking any kiud of nourishment."

Those are extracts from the authorities mentioned. Then the British
Commissioners proceed

:

Though not at the time aware of Bryant's statement, above quoted, the absence of
excrementitious matter was one of the first points noted and remarked on by us after
landing upon the Pribyloff rookeries, and it is to tlie absence of such matter alone that
the continuous herding together on one spot for several months of so many thousand
animals is on sanitary grounds rendered possible. It became obvious that so soon
as the seals commence again to feed, it must be absolutely necessary for them to
abandon their crowded quarters on shore. The evidence thus afforded, that the
females do not feed to any notable extent until the young are practically weaned,
or, at all events, until very late in the suckling season, isperhai)s more definite than
that given in any other way.

I think there is only one other passage that I have to refer to in that
connection. It is on page 54 of the Report commencing with paragraph
303, which my learned friend will, no doubt, kindly read for me.

Sir Richard Webster.—Paragraph 303

:

The feeding habits of the seals, and the distances to which seals engaged in breed-
ing on the islands may be supposed to go for food, as well as the period of the breeding
season at which excursions in search of food begin to be made, are important because
of their direct bearing on the limits of protection which might appropriately bo
accorded about the islands at the breeding season.

Then 304 deals with the full grown bulls; and 305 is:

304. ITie full-grown bulls, or beachmast«r8, holding stations on therookerv-gronnds,
undoubtedly, in the majority of oases—if not invariably—remain on duty tnroughout
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the breeding season and to the close of the rutting period without seeking food.

The young again, born in any particular season, are not weaned, or not fully weaned,
nor do they, under normal circumstances, leave the immediate vicinity of the shores

till the time of their final departure.

305. It is thus only the classes of bachelor and female seals that can, under any
circumstances, be found leaving the islands in search of food during the breeding
season. Of the females, the yearlings associate with the bachelors. Some of the
two-year-olds may seek the vicinity of the rookery-grounds for the purpose of meet-
ing the males, but probably they do not long remain there, while it is believed that
most of them are covered at sea. Barren females, again, whether without young
from age, from an insufBciency of males, or inefficient service, are not in any way
permanently attached to the islands at this time.

306. The remaining—and, at the time in question, most important—class is that of
the breeding females. These, some time after the birth of the young and the subse-
quent copulation with the male, begin to leave the rookery-ground and seek the
water. This they are able to do because of the lessened interest of the beachmasters
in them, and more particularly after many of the beachmasters themselves begin to

leave their stands. Thus, by about the middle of August, probably only one-half of
the females, or even less, are to be seen at any one time on the rookeries. Snegiloff,

the native foreman in charge of the rookeries on Behring Island, expressed the opin-
ion that the females first leave their young .and begin to frequent the water about a
month after the birth of the young. Bryant says about six weeks. Other authori-
ties are less definite on this point, but, according to observations made by ourselves,
the mothers and young were present on the Pribyloft' rookeries in approximately
equal numbers in the last days of July, while, on the same rookeries, in the third
week of August, the young largely outnumbered the mothers present at any one
time, and, in so far as could be ascertained by observation, the females were disport-
ing themselves in the sea off the fronts of the rookeries.

307. It is very generally assumed that the female, on thus beginning to leave the
rookery-ground, at once resumes her habit of engaging in the active quest for food,
and tliough this would appear to be only natural, particularly in view of the extra
drain produced by the demands of the young, it must be remembered that with
scarcely any exception, the stomachs of even the bachelor seals killed upon the islands
are found void of food, and that all seals resorting to the islands seem, in a great
degree, to share in a common abstinence. AVhile, therefore, it may be considered
certain that after a certain period, the females begin to seek such food as can be
obtained, the absence of excrementitious matter on the rookery grounds, elsewhere
referred to, show that this cannot occur till towards the close of the breeding season.
It may, further, be stated, that there is a very general belief among the natiA-es, both
on the Pribyloff and Commander Islands, to the effect that the females do not leave
the land to feed while engaged in suckling their young, and that neither of the two
females killed in our presence for natural history purposes on Behring Island, on the
5th September, had any trace of food in the stomach, though killed within a few
yards of the rookery from which they had just been driven. Also bearing on the
same point is the statement made in a memorandum received from Her Majesty's
Minister at TAki6, based on information obtained from a gentlemau fully conversant
with the habits and haunts of the fur-seal of the western side of the North Pacific,

as follows : "It is sometimes stated that the breeding cows are in the habit of leaving
the rookeries to fish for the support of their young, but the experienced authority
on whose remarks these notes are founded is not of this opinion. He has never found
food inside the female fur-seal taken on the breeding grounds.

Sir Charles Eussell.—^Xow it is not unimx>ortaiit, I think, to note
there, that the two females who were killed, whose migration is vouched
for as a fact, were killed as late as the 5th of September ; and when it

is borne in mind that all the pup-bearing females have got to the Pribi-

lof Islands admittedly by some where about the middle of June—cer-

tainly all practically by the 20th June,—it is a remarkable fact there
are two female seals bearing pups killed on the 5th of September, and
therefore very late in the season, and yet even without any particle or

traee of food in their stomachs.
Now the British Commissioners seem to have weighed this matter

very carefully and judiciously, and I think in paragraph 308 they prob-

ably state what is the actual fact. They say:

It appears to us to be quite probable, however, that toward the close of the season
of suckling, the female seals may actually begin to spend a considerable portion of

their time at sea in search of food. It is unlikely that this occurs to any notable
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extent till after the middle of September, before which the season of pelagic sealing
in Behring Sea iiractically closes.

Kow, Sir, I leave this subject, althouffh there is more to be said about
it. The bearing of it upon the question of zone you well see is imiwr-
tant because if it be true that they do not leave the islands for food
until that late period when they have accomplished their work in not
only giving birth to, but of suckling, their young for a considerable time,
of course it justifies the claim for a narrower area and shews the non-
necessity for a wider area of restriction, 1 have not lost sight of the
fact, and I do not lose sight of the fact, that there are instances given
of females with milk killed at very long distances from the islands—

I

have not lost sight of that fact at all ; but when it is borne in mind first

of all, that the percentage of death of pups from natural causes is so
enormous, and that these natural enemies of theirs—the Killer Whales

—

attack them when they can get at them in the water, is not it a fair

presumption, in the absence of evidence to the contrary, to say that the
seals so found at remote distances, are either seals that have accom-
plished their work of nursing their young—that are going oft' milk so to
say—or that they are the seals that have lost their pups from natural
causes; for I do ask the Tribunal here (without dwelling on the evidence
which must be examined more in detail), to note this: That while these
instances are mentioned here and there in the evidence on the part of
the United States, I cannot recall any case where there is a combina-
tion of three essential things in order to enable the Tribunal to judge
of the weight of that particular evidence. What I mean is this—a com-
bination of statement as to time, of place, and of number. I find isolated

instances of killing at a great distance, without statement as to date;

of date, without statement as to place, and in both instances no enumer-
ation of numbers, so that they would probably be, not infrequently what
might properly be characterised as "exceptional cases."

The President.—Is it not a general rule of Natural history, that
all animals that shed their hair or lose their feathers, like birds for

instance, abstain from food and go through a certain process of disease

or illness, at least, during that period of changing their hair or losing

their feather!
Sir Charles Russell.—I have not a sufficiently large acquaint-

ance with Natural history to answer the question in a reliable way

—

in a way that would assist your view. Sir. In the case of birds of a
domestic kind, I have never known of their abstaininf/ from food.

They no doubt go through a period of inditt'erent liealth, and they
may abstain, to some extent, from food; but I am not aware that they

entirely abstain. There are of course such cases as the case of Deer
who abstain, during the rutting season, from food to any appreciable

extent, and cases of that kind.

Now, Sir, I have said all I have to say upon that, except one other

observation. You will recollect the Correspondence relating to an
interview between Lord Salisbury and Mr. Phelps as to which tliere

appears to be some difference of recollection between those two gentle-

men upon the question of a "close time"—This correspondence—(I am
not going to deal with it now) took place in February 1888, and Ai>ril

1888, and is referred to in December of 1888, where a close time from

April to September, was proposed by Mr. Phelps with a coiulitional or

provisional assent by Lord Salisbury. Now I could not have a more

notable instance than this, of the amazing ignorance that prevailed on

the question of the habits and conditions of seal life, because of cetirse,

the suggestion of a " close time",—(and I ask attention to be paid to

this)—to Lord Salisbury who knew at that time as much about seals
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as I did six months ago, which was nothing, implies of course tliat there

is a legitimate season. A " close time " means a time when you are for-

bidden, and implies a time when you are permitted. And this, of course,

had relation to Behring Sea, and to Behring Sea only. But I need not

say that I do not charge Mr. Phelps with bad faith in the matter—

I

merely charge him, and those who instruct him, with entire ignorance

in the matter, because the proposition of a close time from April to

September in Behring Sea would have meant to say in other words, no

pelaqic sealing in Behring Sea; and I need not say that Mr. Phelps
would have been no party, if he had known it, to the fact of putting

forward a suggestion of a close time (which would have meant the pro-

hibition of pelagic sealing), without conveying to Lord Salisbury if he
knew it—I am sure he did not know it—that that meant no permissible

season at all.

Now I leave the question of zone. I have made the suggestion and
I have given the reasons why I think a zone of a character which the
British Commissioners have suggested looking to the fact that a pro-

hibition of twenty miles from the shore means a prohibition of nearer
40 miles if not actually 40, would practically leave, during the breeding
season inside Behring Sea, an ample protection for the great mass of

the fur-seals, and the practical protection of all who were engaged in

the actual business of breeding and nursing while they are there.

Senator Morgan.—Do you offer that in connection with your prop-
osition for a licensing system, or independently?

Sir Charles Eussell.—I mean the licensing system in connection
with it, so far as regards Behring Sea, with one other important point:

The British Commissioners authorize the suggestion (and I submit it

is one which shows their perfect and entire good faith in the matter),
that there should be an absolute prohibition against any pelagic sealing
vessel entering Behring Sea before the 1st of July. That is in addition
to the zone which I am speaking of. The zone is a perpetual zone, you
understand—a regulation forbidding the entrance into Behring Sea of
any vessel before the 1st of July.
Senator Morgan.—July or June?
Sir Charles Russell.—July, before the Ist of July; and I shall

show reasons why we justify that.
Lord Hannen.—Do you mean justify it in the sense of proposing it

yourself as the proper time.
Sir Charles Russell.—Why we justify it as one which would be

effective for the object in view contemplated by the Treaty, and one
which would be just. But before I come to that I have, of course, a
word to say. We admit your perfect right, within your undoubted
jurisdiction, to say, as regards Behring Sea, no vessel shall enter before
the 1st of July. That is within your undoubted authority and juris-
diction. Outside Behring Sea we have already submitted—(I am not
going to re-open the question) for your consideration and determina-
tion, whether your authority extends beyond it? If your authority
extends beyond it, and you feel justified in exercising that authority,
then of course I have to consider what ought to be the regulation out-
side Behring Sea. And now in that connection, without dwelling upon
the Ist of July, I will approach the question from the other point of
view, namely, from tlie point of view of earlier in the season.

Senator Morgan.—The question whether our authority does extend
outside Behring Sea, is one for the determination of the Tribunal.

Sir Charles Russell.—I cannot doubt that you must determine
what is open to the Tribunal on the question of authority, and if you
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come to the conclusion that you have authority and you ought to exer-
cise it, then you, of course, have the rijrht to exercise it.

Now, Sir, you will bear in mind, or if you have not it in mind you
will receive it from me for the moment—that the British Commissioners
have stated that the worst part of the pelagic operation so far jis effect-

ing the birth rate of the fur-seal species, is what is described as the
"early. spring catch", and the evidence corroborates their ojjinion—

I

will not dwell upon it now; that is to say, the catch beginning far down
south, and made during the migration northward to the breeding
islands: that those catches begin in the montlis of January and Feb-
ruary, and go on through March, April, May, June and so on, following
the herd, so to speak, in its migration northward; and the British
Commissioners point out with clearness that that is the portion of the
catch in which gravid females are killed, and they pronounce that to
be the kind of killing which it is desirable should be put a stop to.

There is no such thing I think practically speaking, as the killing of
gravid females in Behring Sea—it is the killing of gravid females on
the migration of the herd northward.
Senator Morgan.—Is there any disagreement between the parties

here as to the blue' line on the map being substantially the route of
travel?

Sir Charles Kussell.—There is; but I must ask my friend as far

as he thinks it necessary, to deal with that. I do not myself conceive
that the differences may be important—I do not conceive it to be very
important.
The problem, therefore, is this, as we submit it: how can you make

a Regulation which will ensure that the gravid females, and the bulk
of the herd connected with the procreation and continuation of the
species shall have reached the Pribilof Islands free from the attack of
the pelagic sealer? Now I think I am stating the proposition fairly:

the British Commissioners suggest that an effective mode would be to

prevent them sailing from any one of these lincensing ports before the
first of May. Whether that date is late enough or whether the Tri-

bunal may think that that date is late enough I do not know; but they
justify it by saying this. They say: by that time there is far ahead of
the pelagic sealer the great mass of the gravid females; and that does
seem to be borne out to a considerable extent by another Chart of the

United States which is called the "Migration Chart", which is n" 7 in

the Counter Case, to which I should like now to draw the attention of

the Tribunal. This, Sir, I think I must ask you to have before you.

You will see in the centre of the map, the months "November",
"December", "January".

I do not think you need really be troubled with those, they are veiy
unimportant months. The weather is such in those months that pelagic

sealing, practically, can hardly be said to be pursued at all; but now
when you come to the other months, you will see for instance, the

months of "February", "March" "April", I wish to indicate that the

black dots are intended to represent the females, including the gravid

females; and the red dots are intended to represent the males. Now
you will see that during the month of February there is an admixture,

the males preponderating; that during the month of March, again

there is an admixture; but that as you progress in the month of March
the female seals of the gravid herd get ahead of the rest on their way
up to the Islands. You may see that, Sir, just under the word " MsircU".

Again, if you follow the stream right up, by the month of April yoa
will see as you follow that line in its bend round, that the females get
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ahead again there. So in the month of May; so in the month of June;

so in the month of July. You will observe that in the months of June

and July tbe whole of the tail of the herd is male, and that the greater

number of females are all to the front. Now take that fact finally fol-

lowed out, and you will see that when you get to the north of the

Aleutian chain you have nothing but hlach dots. There the bulls have
got to the islands before, and they are not shewn by this plan. You
have nothing but black dots there—in other words a continuous stream

of gravid females on their way to the islands, ^ow the evidence is

—

(I cannot stop to refer to it)—that by the middle of June the great

bulk of the gravid females have got to the Pribilof Islands: that by
the 20th of June practically all have got to the Pribilof Islands and
therefore practically all—when I say practically all I do not mean that

there may not be some remaining—but practically all have got to the

islands by the 20th of June; and therefore the proposition is to reg-

ulate the date of sailing from these licensing ports so that the great

bulk of the herd shall have got away, and into the Behring Sea on their

way to the Pribilof Islands before they could be taken or overtaken by
pelagic sealers setting out from San Francisco, Vancouver, Port Town-
send, or Victoria.

Lord Hannen.—Upon that assumption we are to prevent their enter-

ing Behring Sea before the first of July?
Sir Charles Eussell.—I quite agree, because the Commissioners,

apparently, desire to be on the safe side in order to allow the work of

parturition—the business of producing the young—to have been accom-
plished before there could be capture.
Lord Hannen.—A zone round the islands would protect that.

Sir Charles Eussell.—That is undoubtedly my opinion if I were
to be asked it. I am putting it on the authority of those who.

—

Lord Hannen.—That is why I asked you, when you said you justi-

fied it, whether you meant yourself to put forward the 1st of July as
the proper time?

Sir Charles Eussell.—Undoubtedly I do not gainsay the sugges-
tion of the Commissioners ; for as they think proper to make it, I do not
in any way oppose it. It does seem to me an unnecessarilywide restric-

tion; but as they have made the suggestion we feel bound to act upon
it, and put it before the Tribunal.
Now, as bearing on this matter, it is important to call attention to

distances. We have taken the distances, in order that the Tribunal
may have them in their minds, from these various ports to one point,
Unimak Pass, which is the principal pass. From San Francisco the
Unimak Pass is 2,080 miles. From Victoria to Unimak Pass is 1,560
miles.

Senator Morgan.—In a direct line?
Sir Charles Eussell.—In a direct line. These are all direct lines.

From Port Townsend to Unimak Pass is 1,560 miles, the same as Victo-
ria; and Vancouver is practically the same. There is very little difi'er-

ence.

The President.—Could you state the time required for a sailing
boat to go from those places to Unimak Pass?

Sir Charles Eussell.—That, of course, is a matter which depends
on various circumstances.
Lord Hannen.—Why restrict them then as to the time of sailing?

Why not say they shall not begin to fish before such and such a time?
Sir Charles Eussell.—The only reason is the difficulty of checking.
Lord Hannkn.—Other means might be taken for checking.
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Sir Charles Russell. I quite agree that the licensJDg system
would act as a check.
Lord Hannen.—They could be required to keep a log, stating when

they begiu to fish, aud where they catch the seals, how many they
catch, and so ou.

Sir Charles Russell.—I am coming to that in a moment.
Lord Hannen.—The other way, it seems to me, is a very artificial

way, of regulating the matter, saying they shall not start until a par-
ticular day. It is giving the advantage to particular sealers, and so on.
Senator Morgan.—I would suggest to Lord Hannen that this is what

is done in the case of the hair seal on the northeastern coast, by the
laws of Newfoundland.

Sir Charles Russell.—The last suggestion that I have to make in
this connection—because this will be worked out more elaborately by
reference to the evidence—is that each of these licensed vessels should
be required as a condition to their having a license to preserve an accu-
rate record of their catch, aud time, place, age, and sex, aud certainly
similar regulations ought to be observed upon the islands.
Now I have said really all that I intend to say in the way of our sug-

gestions, which I confess seem to me to be—I perhaps ought not to
express my own opinion—to have been suggestions conceived in a broad
and liberal spirit by the British Commissioners, and a very large recog-
nition and a very honest recognition of what they conceive to be the
object of this treaty.

Mr. Justice Harlan.—Are they reduced to writing separately ?

Sir Charles Russell.—No; we will put them iu a more definite
form later.

Now, Mr. President, I have very little more to say on the question of
regulations except this: Senator Morgan I think already has intimated
the opinion in which we, representing the British Government, entirely
agree. The suggestion of the United States is that you should, in your
regulations, not merely lay down rules, but also lay down sanctions
and remedies and proceedings and methods for carrying out those rules,

for enforcing them. I cannot conceive that that is the function of this

Tribunal at all. It cannot be doubted that when this Tribunal has dis-

charged its functions of intimating the rules which, within its author-
ity, it thinks to be necessary for the object contemplated iu the treaty,

that both the United States and Great Britain will be ready to give
effect by adequate measure to the enforcement of those rules ou their

repective nationals.

Senator Morgan.—I have been misunderstood, if I was understood
to express the opinion that this Tribunal should enforce its regulations
by prescribing penalties.

, Sir Charles Russell.—I quite agree. I am anticipating that view.
That was not the course which was followed and wliich exists—one of
the Tribunal, I have no doubt, has acquaintance with the working of
it,—in the case of the Janmayeu. Each of the powers interested in the
observance of that Janmayen Convention has made its own legislation

directly in restraint of its own nationals, and of course claiming the

right to deal with its own ships aud iu its own court of judicature. The
notion of an American ship being taken into a British port and there

dealt with, or a British ship, being taken into an American i>ort, is of

course entirely repugnant to the national feeling which would prevail

either in one country or tlie other.

The President.—You would also exclude the right of seiirching?

Sir Charles Russell.—Certainly. I have dealt with that point

•Iready. Lastly, I. have to make one reference. My learned frieud
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Mr. Phelps in his printed argument mate this statement at page 169.

It is in reference to what he supposes to have been the action of Kus-
sia. He says

:

The firm and resolute recent action of the Russian Grovemment in prohibiting in

the open sea, near the Commander Islands, the same depredations upon the seal herd
that are complained of by the United States in the present case, and in capturing
the Canadian vessels engaged in it, is well known and will be universally approved.
That Great Britain, strong and fearless to defend her rights in every quarter of the

globe, will send a fleet into those waters to mount guard over the extermination of

the Russian seals by the slaughter of pregnant and nui-sing females, is not to be
reas<mably expected. The world will see no war between Great Britain and Russia
on that score.

Ko indeed, it will not; because Eussia is wise, and is wisely advised
and understands what the limitations of its rights in fact are. Now I

wish to make this point clear, as my learned friend has invited atten-

tion to it. We know that the Kussian Government is—or more cor-

rectly we ought to put it that the United States Government has been
in communication with Eussia, and has been endeavouring to get Eus-
sia to make common cause with it upon this question. I refer, Sir, for

this purpose to the dispatch set out in the largest volume of all, volume
three. United States No. 3, 1892, part 4, page 21. It is only a sentence
and I need hardly trouble you to do more than take the reference to it.

It is from Sir Eobert Morier to the Marquis of Salisbury, June 10, 1891,

from St. Petersburg:

When your Lordship's telegram of the 2nd instant respecting the seal question in

the Bering's Sea reached St. Petersburg on Wednesday morning, I chanced to be in

Finland, whither I had gone for an indispensable change of air. M. de Giers also

intended to proceed thither at the end of the week. The places where we were
staying were a considerable distance apart, and I was not sure which day M. do
Giers was leaving St. Petersburg. I did not know whether to go to the capital or

to his country-house. I accordingly telegraphed to Mr. Howard to at once address
a not« to the Foreign OflQce in the sense of Your Lordship's telegram, and arrange to

meet M. de Giers at his country-house on Sunday. By this means no time was lost,

for as early as Thursday night M. Chichkine, the Under Secretary of Foreign Affairs,

had telegraphed the contents of Mr. Howard's note to M. de Giers, who when I

reached him on Sunday, had had the papers connected with the subject sent up to

him and was in a position to give a provisional reply.
His Excellency's statement was to the following effect.

The question of seal hunting in the Behring's Sea had formed the subject of con-
tinnous negociation between the United States Government and his own for a very
considerable time, and many proposals had been submitted to him by the United
States Department, to none of which, however, had he been able to give his assent.
So far as he could see, your Lordship's proposal was very reasonable, and its prin^
ciple—namely, to give the seal fisheries a year's rest in order to come to a definite
arrangement as to the best means for preventing the destruction of these valuable
animals—was one with which he had the fullest sympathy.

I do not think there is anything else in that that I need read. My
point is to show that Eussia was made aware of the pretentions which
the United States was advancing, and declined, as is there stated, to
join in those pretentions; but we are now in a position to put before
you reliably what is the attitude of the Eussian Government. That
appears in a Parliamentary paper, with which I am not going to
trouble the Tribunal, but the effect of which I will shortly state.

Mr. Carter.—What is about to be read now!
Sir Charles Eussell.—A Parliamentary paper, Eussia No. 1, 1893.

Mr. Carter.—Where is that to be found?
Sir Charles Eussell.—It is not to be found in the books. It can-

not be, because it is a paper which was written in 1893.
Mr. Carter.—Do you i)ropose to put it in evidence?
Sir Charles Eussell.—I am proposing to meet a statement which

Mr. Phelps has made in his printed argument, which bears with it a
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C5ertain implication, and to meet that by evidence of historical docu-
ments, to show that implication is not correct.

Mr. Carter.—In other words, you propose to put it in evidence.
Sir Charles Eussell.—Certainly.

The President.—Mr. Phelps, do you object to that!
Mr. Phelps.—We do not care to object to this paper, Sir. The

whole of it of course goes in, so that we will have the opiwrtunity to
refer to it.

Sir Charles Russell.—I have not the slightest doubt that my
learned friend is in possession of all these papers. I hope he is.

Mr. Phelps.—Of course we are not to be understood as waiving the
ground upon which we have stood all along, that new evidence is not
admissible at this time; but we do not care to raise the objection to
this paper.

Sir Charles Russell.—This must be unarguable. It is not new
evidence, I submit with great deference. It is in reference to a state-
ment of my learned friend from which he wishes the Tribunal to draw
a certain inference, which is in fact incorrect, but which we had no
opportunity of meeting because it appears in the argument.
Mr. Carter.—It certainly is new evidence; but we do not care to

raise any objection on that score. We do not agree that new evidence
is generally admissible.

Sir Charles Russell.—I first of all call attention to this fact (I

am not going to read it in detail; my learned friend will do so) that
when in 1893 the seizures by Russia had taken place, we called upon
the representative of the Russian Government for an explanation in

the letter of the'25th of January, 1893, from Sir Robert Morier to Lord
Rosebery, page 5 of the correspondence:

His Excellency stated incidentally that he believed that in the case of the sealers
captured last season it would be found that none of them had been taken illegally,

for if they had been seized outside of the territorial waters, it was after the clearest
proof that they had just emerged therefrom.

In other words, they say : None of our seizures were against the
rules of international law as to territory, because they were either
within the three miles limit or had just emerged from it, having com-
mitted an ofti nee within it.

Finally this correspondence takes the shape of negociation between
Russia and Great Britain for a Mochis vivendi; and that Modiis vivendi

stated shortly thus: It is now finally agreed that the zone from the
Russian coast shall be 10 miles and around the Russian seal islands

30 miles; this agreement be it understood being entirely provisional,

each party standing upon its own rights and in no wise aftected in its

possession by this provisional or temporary agreement.
Mr. Justice Harlan.—How long was the Modus to last?

Sir Charles Russell.—One year. Each Government standing
upon its own rights and the Russian Government perfectly aware of the

jwsition assumed by the United States, reserving its right to say that

it might extend its territorial jurisdiction for the purpose of putting
sealing down, etc. . . those contentions, of course, being traversetl on
the part of Great Britain, but each party standing on its rights. But
the value of the correspondence is this : That there is an entire absence
of that which has been the great—up to a certain point—argument of

mylearnedfriendsof aclaim to property in the seal collectively or indi-

vidually, or in respect to the industry founded upon the seal, or that

pelagic sealing was an invasion of that right or industry. Next that

they have recognized that iu the circumstances of the case a zone of
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thirty miles around the islands, or being under the impression also tliat

breedin*? females do go to feed and urging, as you will see from the cor-

respondence, when it is read, that even a smaller zone may be adequate

to the purpose, yet that thirty miles would be adequate to cover the

extent to which females would go during the nursing season for the pur-

pose of feeding.

And lastly this is the concluding point to which I have to call the

attention of the Tribunal that in the case of the seizures I give you the

names of the vessels, the Marie, the Rosie Olson, and the Vancouver,

Russia claims tliat those were lawfully captured because they had com-
mitted an offence within the territory of Russia, within the three miles

limit, some there captured, or if not there captured, pursued, having
offended, within the three miles limit.

But as regards two other vessels, the McGowan and the Ariel, they
have undertaken to pay damages in respect to the seizure of those ves-

sels, because while they allege that they believe it to have been morally
certain that they had been sealing within the three mile limit, they
have not suflScient evidence to justify it, and therefore they are paying
damages in respect to the seizure of those two vessels.

Mr. Phelps.—Is that in the correspondence, Sir Charles?
Sir Charles Russell.—It is not in the correspondence.
Mr. Carter.—Where is it?

SirCharles Russell.—It is in a telegraphic communication received
j

from St. Petersburgh, a copy of which will be handed to you.
Mr. Carter.—And which we object to the reception of.

Mr. Phelps.—Of course. We have no means of refuting it.

Sir Charles Russell.—Why do you, if you are not prepared fot*

;

the consequences, make a statement in which you seek to imply before
this Tribunal that Russia is making assertions which Russia is not in.

fact making?
Mr. Carter.—We make that uponevidence.
Sir Charles Russell.—Where is the evidence? There is not a

particle of evidence to justify it. On the contrary 1 have pointed out
the statement appearing in the argument of my friend Mr. Phelps, and
it is not supported by any evidence to be found in the Case or Counter
Case.
Mr. Carter.—Then you do not require any new evidence to refute it.

Sir Charles Russell,—I do not stop to bandy words at this

moment with my friend.

I had forgotten to mention,—my friend Mr. Robinson very properly
reminds me—that one of the stipulations that Russia did not consider
unworthy of its dignity was to reduce the number of seals taken on these
seal islands to thirty thousand. That appears in the correspondence^
and also they agree to the presence of an agent of Great Britain on the
islands with reference to this modus vivendi.
Mr. Phelps.—Perhaps my friend will allow me to ask his attention

to the debate in the House of Lords on one of the days of last week,
reported in the London Times, in which Lord Rosebery made a state-
ment in regard to this, which to my recollection contains nothing about
damages.

Sir Charles Russell.—]S"o; you are perfectly right; it does not.
Bui I am stating upon direct information from the Foreign Office what
is the actual state of things to-day. I have no objection to my friend
referring to the debate at all—not the least.
There was only one other matter I have to mention. It has nothing

to do with the regulations. You recollect the question of the find-
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ings of fact and counter findings suggested resiiectively by my learned
friends and by ourselves. I am glad to think that you will not be
troubled so far as any disagreement is concerned. Of course the find-

ings will be on the responsibility of the Tribunal; but we have in fact

agreed, and I do not think the Tribunal will find there is any difference
between us as to the findings of fact in relation to the question of dam-
ages.
Mr. Justice Harlan.—Do you mean that the two papers agree, or

that you have since come to an agreement?
Sir ChA-RLES Eussell.—We have agreed upon a via media which

will be handed in at a later stage.

Now, Mr. President, I have concluded all I have to say in discharge
of my duty on this question of regulations; but I do pray the Tribunal
to bear in mind that I have tried to follow the plan which I outlined
at the commencement of my argument, and I have not built up and
reinforced the points I have been submitting with at all that detail or
reference to evidence which I might have done. 1 have tried to out-

line, with the consent and co-operation of my friends, the general
scheme of argument upon the subject of regulations. Having done
that, I leave to my learned friends the task which they are well fitted

to discharge of going into tlie justification of that scheme in detail.

I will ask the Tribunal to believe that not the British Commissioners
only but the counsel who are representing directly Great Britain in this

matter have approached the question of regulations with an honest
desire to do something to aid the Tribunal in coming to a system of
regulations which should be just in themselves, in view of the common
interests at stake, and which should be effective to the object in view.

We have addressed ourselves to that task in all seriousness, and 1

would ask you to believe, in all honesty of purpose, too; and I hojjc the
Tribunal will think we have done something which may be of help to

them in the formidable task which they have to discharge.

It remains for me only to express to each member of this Tribunal my
sense of the extreme courtesy and patience with which, taxing them to

a very large extent, I have been treated during this argument.
The President.—Sir Charles, we appreciate your kindness and your

efforts in this direction. W^e are certainly thankful for all the trouble

you have taken.
[The Tribunal here adjourned for a short time.]
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The President.—Sir Richard, we sliall be pleased, if yon are ready,
to hear you.

Sir EiCHARD Webster.—Mr. President, I am painfully eonscious of
the time that our case has occupied, and of the extent to which we have
trespassed upon the attention of this Tribunal, bnt I trust that ui)on
this part of the case I shall be able to give the Arbitrators some sub-
stantial assistance at any rate in forming a judgment as to the true
facts of the case. It is quite impossible to attenjpt to touch every point
that is referred to in these papers; so to attempt would be to defeat, to
a large extent, one's object. I do not pretend that this part of the case
can be put in the same way, as the arguments on the question of right.
These are questions of fact upon which there is counter evidence ui>ou
both sides. It will be my duty as fairly as I can, to put before you the
material evidence bearing upon the questions of fact which ought, we
submit, to aflfect your minds in deciding this question of Kegulations.
I will endeavour to exhaust each point as I pass it by so as to curtail
within the shortest possible limits, the time that I must ask you to be
good enough to devote in listening to my observations. It will be con-
venient if I dispose once and for all of this Russian question. It has
a bearing upon Regulations, it has an indirect bearing upon the ques-
tion of property which I discussed some days ago. If I take it at once
as I said, once and for all, I shall clear it away from the minds of the
Tribunal and be able to refer to the incident afterwards without actu-
ally referring to the papers. You will remember. Sir that in the coun-
ter case of the United States at page 29 the United States say:

In making this assertion the United States believe they are fully sastainerl by
Bnssia's action during the summer of 1892. In that year scaling vessels assembled
in great numbers about the Commander Islands and killed fur-seals iu the extra
territorial waters surrounding this group. Russia anticipating that her seal herd
would be thus preyed upon, had dispatched to those waters in the early ])art of the
season two cruisers, which seized six vessels, five of them British an»l one of them
American, carrying them in from a distance greater than three miles from any land.

Now, Mr. President, I ought to mention that Mr. Coudert, or Mr.
Carter in his argument referred to the Russian action, as indicating an
intention by Russia, to make the same kind of claims as those which
were made by the United States. We were therefore in a somewhat dif-

ficult position—that whatever our own knowledge might be with regard
to the matter we were not in a position to state it because as you will

well know as long as matters form partmerely of diplomatic negociations,

is it not considered that they should be brought in any way into the

arena of public discussion; but by the paper of which my friends have
a copy—the Parliamentary paper which was presented to the House of

Commons and House of Lords last week—that restriction upon our

utterances is removed and I am in a position, as the Attorney Cieneral

told you, to put before you the simple facts with reference to the mat-

ter in the briefest possible way.
Mr. President, two questions were involved—one the seizure of five

-Or six British vessels in the year 1892, the other a question of Regula-

B S, PT XIV 6
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tioiis, and it is because this paper deals with both that I have taken it

first. As yon will see in a very few minutes, it has a very important

bearing;- on the question of Eegnlations, but I mention the two subjects

together so that I need not mention them again. My learned friend,

Mr. Phelps mentioned today that in the debate in the House of Lords
last week when part of the arrangement respecting Eegulations was
referred to. Lord Rosebery, the Foreign Minister for Great Britain had
not stated that there was any definite arrangement with regard to the

seizures of last year, but as had been previously stated in the House of
Commons by the Under Secretary, the matter was still in negotiation;

and, INIr. President, it was not till to day that the Attorney General or
myself could have told the Tribunal that which the Attorney General
has told you. We knew perfectly well what was happening, but were
not in a position to state it for the reasons I have already mentioned.
The matter had been referred by the Eussian Government as appears
by the papers to a Committee on which a very distinguished jurist is.

sitting—]\Ir. Martens one of the gentlemen whose authority we have
cited in the course of the case, and till that Committee reported, the
question of the seizAires during the last year could not be dealt with.

!Now with regard to the seizures, I will dispose of them in a moment.
Eussia never did claim at any time to seize these vessels outside the
territorial waters except where there was evidence that they had been
inside. That will appear from the correspondence which I willreaxl in

a moment. I merely mention that in the final arrangement, made as
read to you this morning by the Attorney General the only case in

which they seek or ask to justify the capture is where the boats of the
ship herself had been actually engaged in sealing in territorial waters.
In the other case they admit a responsibility and liability to indemnify.
This paper from which I am about to read which is now before my

learned friends and before you, would have told you the same story,

but not quite so shortly as the telegram or information from the Foreign
OflBce that the Attorney General read to you this morning. I will

read no more than is necessary and if I might trouble you to take the
j)aper and to look at p. 3.

In the despatch from Lord Eosebery to Sir Robert Morier on the ISth.

January, 1893, occurs this passage.

But the seizures of British vessels by the Russian authorities in Behring Sea dur-
ing the course of la«t year, at considerable distances from land, render it expedient
to arrive at some definite understanding of the attitude of the Russian Government
in this res])ect.

I have, therefore, to request that your Excellency will inform the Rassian Govern-
ment of the application that has been made by the Canadian sealers.
You will state that in the opinion of Her Majesty's Government, which they deal

not will be shared by that of. Russia, the memorialists ought in justice to receiv»J
early information as to the limits within which they may lawfully and safely pursa^
their industry.

And then, Sir, on page 4, on the 11th of January, Sir Eobert Morier,]
writing to Mr. Chichkine the representative of Russia, puts the matt
in these words:

A« at present advised Her Majesty's Government propose to inform them

That is the sealers:

that the mod%u vivendi agreed upon between Great Britain and the United Statafl
Laving been prolonged during the pendency of the arbitration on the questions ii|.1

dispute between these two Towers, sealing will be entirely prohibited to their respeo-j
tive subjects and citizens during the next season in the waters affected by that agree-1
ment; but that ontAJde thosp waters sealing vessels will be at Jiberty to pttraoe theipJ
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avocation provided they are careful not to infringe the Russian regnlatioua, which
strictly prolii bit the pursuit of seals and other animals within 3 miles of the Russian
coasts and islands.

Then on the 25th of January at page 5, Sir Robert Morier reports to
Lord Rosebery the result Of his interview with Mr. Chichkine, and I will

read as much as is necessary from that paper:

His Excellency said that he would not be able to do so nntil my note had been
returned from the Ministry of Domains, which was the Department which dealt
with the question of sealing, and to which it had been sent. He would press its

return, but there could be no doubt what th<i answer would be. The Russian Govern-
ment were not at present raising the pretension of prohibiting seal fishing on the high
seas, but were only determined to stop the resolute and organized attacks made upon
the rookeries within her territorial waters. I said that the strongest warning would
be given to British sealers to abstain from violating Russian territorial waters, and
that Her Majesty's cruizers would be instructed accordingly.
His Excellency stated, incidentally, that he believed that in the case of the

sealers captured last season, it would be found that none of them had been taken
illegally, for if they had been seized outside territorial waters, it was after the clear-
est proof that they had just emerged from them. I said this was a matter of evidence
in each particular case, which I could not attempt to judge; but that from the state-

ments made by the Russian cruizers themselves, it was difficult to admit that the
captures were lawful.

I call the attention of the members of the Tribunal particularly to

the report of the interview given by Sir Robert Morier, in which the
Russian representative draws the distinction between a legal taking
inside territorial waters, and an illegal taking outside.

Now you may pass over the intermediate correspondence and come
to page 11 to the translation of the letter from M. Chiclikine to Sir

Robert Morier which you will find will have a very important beariug
when I come to discuss the question of Regulations and I read it now
so as not to have to refer to the correspondence again. This is the sec-

ond paragraph

:

While thanking you M. I'Ambassadeur, for this action, of which the Imperial
Government takes note, I hasten to inform you that the question of the measures to

be adopted to prevent the destruction of the seal species has been under considera-
tion for some time past, and that I have been obliged to wait the preliminary results

of this investigation before replying to the note which you were so good as to address
to me. In approaching, on the present occasion, the question of the seal fisheries,

I must first of all point out to your Excellency that the insufficiency of the strict

application to this matter of the general rules of international law respecting terri-

torial waters has been preyed by the mere fact that negociations were commenced
in 1887 between the three Powers principally concerned with the object of agreeing
upon special and exceptional measures.

I am desirous to avoid lengthening the matter by unnecessary com-
ment, but I must be allowed to point out that which will appear over
and over again in this correspondence that the attitude of Russia has
been consistent throughout, namely, claiming a right to exercise these

powers within the territorial limit subject to the agreement outside and
a reference to the fact that the general rules of international law are

not sufficient for the purpose required.

Now turning to page 12 the letter continues.

The following figures clearly show th is

:

The nnmberof seals to be killed annually is fixed by the Administration in propor-

tion to the total number of seals. In the years 1889 and 1890, before the establish-

ment of the Anglo-American modus vivetidi, the catch amounted to 53,915 and 5(5,833,

•while for the years 1891 and 1892 (after the above-mentioned agreement) the figures

fell to 30,689 and 31,315. On the other hand according to the statistical information

•which the Imperial Government has been able to obtain, the quantity of seal skins

of Russian origin delivered by the sealers to the London market increased during
those two years in an infinitely greater proportion. According to the observations

made by the local Administration the number of vessels engaged in sealing and seen

in the neighbourhood of the Commander Islands and laelen (Robben) Island hM
also increased considerably.
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You will find that means seen from the Islands.

The barbarous and illicit proceedings of these sealers are also proved by the fact,

established by seizures, that more than 90 per cent, of the seal skins carried away by
them are those of female seals, who are hardly, if ever, found far from the shore

during the sealing sca^non, and whose destruction entails that of all the young which
thev are suckling.

The destructive character of the fishery is also showu by the number of seals

wounded or abandoned on the shore or within territorial waters, and afterwards

found by the local authorities.

Language could not be stronger, Mr. President, to point that which I

desire to bring prouiiueutly to the mind of the Tribunal after the fullest

investigation and postponing this matter till there had been complete
investigation, the considered opinion of the Russian authorities, w^ho

had managed the Commander and Robben Islands at any rate not worse
than the United States authorities have managed the Prybilof Islands

is that the female seals are hardly if ever found far from the shore dur-

ing the sealing season, and further they were complaining of the seals

injured in territorial waters, and they gave as evidence the fact that
numbers of them have been found on the shore actually abandoned
within the territorial waters.—Then

:

The Imperial Government on their side do not hesitate to recognize the fact that
protection cannot be carried out in a really satisfactory manner unless it is pre-

ceded by some such agreement.

I need not point out that this is absolutely inconsistent with any
suggestion that Russia themselves meant to take the law into their

own hands.

Accordingly they are disposed to enter into negociations at once with the Govern-
ments of Great Britain, and of the United States of America; but they recognise at
the same time the absolute necessity of immediate provisional measures, both on
account of the near approach of the sealing season and in order to be in a position
to reply in good time to the question contained in your Excellency's note of the 11th
(23rd) January.
With this object, and after thorough investigation, the Imperial Government has

thought it necessarv to decide on the following measures to be in force during the
year 1893

:

I. No Ship unprovided with a special authorization shall be permitted to hunt for
seals within a distance of 10 miles along all the coast belonging to Russia. 2. This
prohibited zone shall be 30 miles wide around the Commander Islands and Inlenew
(Robben) Island according to the Russian official maps, which implies that the pas-
sage hetweeu the Commander Islands will be closed to vessels engaged in sealing.
With regard to the 10 mile zone along the coast, these measures will be justified

by the fact that vessels engaged in the seal fishery generally take up positions at a dis-
tance of from 7 to 9 miles from the coast, while their boats and crews engage, in seal-
ing both on the coast itself and in territorial waters. As soon as a cruizer is sighted
the shijis take to the open sea and try to recall their boats from territorial waters
with regard to the 30-mile zone round the islands, this measure is taken with a view
to i)rotect the banks, known by the sealers as "sealing grounds" which extend
round the islands, and are not shown with snfiBcient accuracy on maps. These
banks are frcfiuented during certain seasons by the female seals, tho killing of
which is particularly destructive to the seal species at the time of the year when
the feuiak's are 6n< kling their young, or go to seek food on the banks known as
"sealing gronmls". While requesting you Mr. I'Ambassadeur, to bring the forego-
ing considt-rations to tlie knowledge of Her Majesty's Government, I think it impor-
tant to insist on the essentially j)rovisional character of the above measures adopted
under pressure of excejttional circumstances which may be regarded as a case of
forc« majeure and analogous to cases of legitimate self-defence.

It does not, of course, enter at all into the intention of the Imperial Government
to dispute the generally recognized rules with respect to territorial waters. In their
opinion, far from attacking these general principles of international law, the meas-
ures which they think necessary to take must be regarded as confirming them, as
the exception proves the rule.

Then occurs a statement which I need not read

—

I am willing to if my
Jearued friends wish it—but it is a repetition of the reason why they
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ask for 10 miles because of the vessels stopping outside and the boats
themselves going in.

Then you will find, on page 14, Lord llosebery's reply, agreeing in

this proposal; 1 need not read much, but, at the beginning of the letter,

Lord Rosebery calls marked attention to Mr. Ohichkine'a statement:

Her Majesty's Government have given their most careful consideration to the note
of Mr. Chichkine of the 12th (24th) ultimo, inclosed in your Excellency's despatch
of the following day, and stating the measures which the Russian Government deem
necessary for the protection of their sealing interests in the North Pacific during the
approaching fishery season, and which are submitted to Her Majesty's Government
for consideration with a view to their acceptance.
Those measures consist in

:

(1) The prohibition of sealing to vessels not specially authorised within a zone of
10 miles from the Russian coast.

(2) The extension of this prohibitive zone to a distance of 30 miles round Robben
Island and the Commander Islands.
For the purpose of securing the due observance of these restrictions, it is proposed

that the Russian cruisers should be authorised to pursue and seize all vessels whose
boats or crews have been found fishing for seals within the prohibited liuiits, and
further to pursue and search any vessels whose boats have been seen within those
limits whether actually employed in seal hunting or not. In the latter case the
presence on board of instruments specially employed in seal hunting or of seal-skins,

the majority of which are those of females, is to bo held to aftbrd sufficient presump-
tive evidence to justify seizure.

Her Majesty's Government take note of the statements made in M. Chichkine's
note that the Russian Government have no intention of disputing the generally
recognized rules of international law as to territorial waters, that these measures,
of an exceptional and provisional nature, are designed to meet a pressing emergency,
and that Russia is desirous of entering at once upon discussions with the Govern-
ments of Great Britain and the United States with a view to an agreement between
the Powers principally interested for the proper control of the sealing industry.

Then, at page 15, Lord Eosebery undertakes, on behalf of the Govern-
ment, to issue the necessary instructions, and refers to the privilege of
British vessels resorting to Russian ports for shelter repairs and sup-
plies; and expresses, as would be expected, the willingness of Her
Majesty's Government to agree in any reasonable arrangement for the
proper protection of seal life. Then

:

If these proposals should, as I hope, be agreeable to the Russian Government, I

should be glad to learn at the earliest moment their views as to the limitation which
they would agree to place on the number of seals to be killed on the islands. The
Reports of the British Commissioners as to the care that, as a rule, has heretofore
been taken to prevent any excess in this respect on the Komandorski Islands, lead
me to believe that there would be no difficulty in arriving at an agreement on this
point.

My learned friend, Mr. Robinson, reminded me, and I am very much
obliged to him, because it is important to note, as I shall presently, that
the Russian Government, as a consideration for Great Britain restrain-

ing the legitimate rights of their sealers, oifered to reduce or limit the
number of seals to be killed. It appears also in fact on page 15, a little

higher up thau that; and these are Lord Rosebery's words:

The Russian Government would further engage that the number of seals to be
killed on the Russian seal islands should be limited to a certain specified number to
be agreed upon before hand, or to a certain proportion, to be equally agreed upon,
of the total number of seals estimated to have resorted to the islands in the season.
The Russian Government would further allow an Agent of the British Government

to land upon the islands for the purpose of consulting with the Russian authorities
on the working and observed results of the arrangement.

Therefore, you will observe that the proposition coming from Russia
was that, by agreement, there should be a zone of 30 miles and a zone
of 10 miles in order to protect the sealing Islands, an infringement ot

the ordinary territorial waters; and that, in consideration of those con-

cessions they, Russia, would limit the number of seals to be killed ou
the Island.
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Mr. Justice Harlan.—I do not, from that paper of Kassia, find a

pro])osal made to limit the number of seals.

Sir HicHARD Webster.—It is stated by Lord Rosebery.

Mr. Justice Harlan.—It is not material.

Sir KiciiARD Webster.—I do not think it is. I was reading it per-

haps a little too shortly; but I think it will befouud, oq lookiug at the

papers, that it did; but it makes no difference. They agreed to it.

Perhaps it would be more imiJortant for us if the suggestion came first

from Great Britain.

Now I will ask the Tribunal to turn to page 22 where they will find

the proposal of Kussia dated the 6th of April which led up to the

arrangement to which 1 shall be able to refer very shortly. Mr. Chich-

kine, writing on the 6th of April, says:

lu reply to my note of the 12tli (24tb) February, your Excellency w^as good enongh
to send me a copy of Lord Rosebory's despatch of the 17th March iu which the
British Governmeut proposes to establish at once a modus vivendi on the following
basis:

1. The British Government would forbid their subjects to fish for seals within
zones of 30 and 10 miles, and would oflFer the co-operation of their craizers to carry
out that measure. The Imperial Government would engage to hand over to the
English cruizers or to the nearest British authority the English vessels seized oat-

side territorial waters in the above mentioned zones, whilst the English cruizers

would, in reciprocity, hand over the Russian vessels seized under the same circum-
stances.

I need not point out the reasonableness of that provision, and con-

trast it with what is demanded by the United States in this matter.

2. The Imperial Government would limit to a specified number the amount of seals

to be kilTed on tbe islaiuls.

3. The Imperial Government would authorize an agent of the British Government
to proceed to the islands in order to confer with the local authorities as to the work-
ing and result of the arrangement.

4. It would be understood that this arrangement should in no way affect the
facilities hitherto aftorded in Russian ports to English vessels for refuge, repairs, or
supplies.

5. The arrangement would not have any retrospective effect, more especially as
regards the English vessels seized last year.

I cannot discuss the subject, M. I'Ambassadeur, without calling your attention in
the first instance to this fact, viz., that the object of my note of the 12th (24th) of
February was to warn the British Government of certain legitimate measures of
defence necessitated for the moment by exceptional circumstances, and not to lay
down the basis of a regular modus vivendi, that is to say, of a bi-lateral arrangement^
which might be prolonged until the question was definitely settled.
The only idea was to provide a minimum of protective measures intended to pre-

vent the disappearance of the subject of the dispute, even before the negotiations
with regard to it were commenced.

In view of the near approach of the fishing season, which has now already begun,
the Imperial Government considered at the date of my note that there would not be
sufticient time to discuss and to establish a modm vivendi, which would necessarily
affect not only questions of interest, but also questions of principle.

If it had been int^mdcd to lay down bases of a m^dua vioendi of this kind, the
Imperial Government would not have failed to claim that a restriction of territorial
riglits, that is to say, the engagement to limit the number of seals to be killed on
land, should in etiuity carry with it the corollary of a complete suspension of pelagic
sealing in the open sea. They would have especially regarded it as indispensable to
make their reservations as regards the definitive settlement of the seal question, in
order to retain their entire freedom of view as to the me:isures to be agreed upon for
the preservation of the seal species, whether by the prohibition or regulation of
sealing in the open sea. or by the extension of special rights of protection of that
species beyond the various distances commonly designated as the limits of territorial
waten.

Yet, after making these observations, I am authorized, M. I'Ambassadeur, to inform
yoar Excellency that the Imperial Government being anxious to meet halfway any
conciliatory ofler on the part of the British Government, are ready to accept the
proposal made in Lord Rosebery's despatch, with the exception of some modifications
on the first point.
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Thus, the Imperial Government would be disposed to limit for the current year the
number of seals to be killed on tbe islands to a maximuin of 30,000, reducing thus
20,000 the average of 50,000 provided for in their contract with the sealing Company.
They would not object to an Agent of tbe British Government coming to tho

islands in order to discuss matters with the local authorities, and to obtain informa-
tion from them as to the working and results of the arrangement. Tlie x)lace and
the time of bis visit should, of course, be tixed hereafter.

Theu

:

There would certainly be no modification as regards the facilities which English
vessels enjoy in Russian ports for refuge, repairs or supplies.

The arrangement agreed upon would have no retrospective force, because the
different cases of seizures eflected last year have been already examined by a special
Commission on the basis of general principles of international law.

It was that to which I referred to day when I told you tliat we had
known, though we had not been able to mention it before, that this ques-
tion of the rights and wrongs of last year had been referred to an Inter-

national Committee and we knew that the Kussian distinguished adviser
on international law was a member of that Committee, whose oj)iuion wo
have already referred to in connection with this case.

Finally, in regard to the first point of the proposal contained in Lord Rosebery's
despatch, the Imperial Government are of opinion that it would be quite impossible
to apply it as it stands, at any rate under the circumstances existing for the present
fishing season, especially as to the engagement to hand over to the English cruisers
or to the nearest British authoritj- the English vessels caught trespassing outside
territorial waters within the forbidden zones of 30 and 10 miles.

Then occurs a discussion, which I do not think my learned friends

will think it necessary for me to read, with regard to the alternative
suggestion. If they should not happen to find a British cruiser, they
must take the vessel to some other port for that purpose.
Then, at the bottom of page 23, Sir Robert Morier states

:

That Her Majesty's Government would not consider themselves justified in hand-
ing over British subjects and property captured outside of bona tide territorial waters
to the jurisdiction of anj' Government but their own. But there ought to be some
way of turning the difficulty, such, for instance, as a British cruiser being stationed
at Petropaulovsk or Vladivostock.

Then, on page 24, you will find the draft agreement, which is, I

believe, the agreement that has been entered into; I do not remember
any modification of it. If there be, it will appear in the later docu*
ments ; and I read the first paragraph

:

During the year ending the 31 December, 1893, Her Britannic Majesty's Govetn-
ment will prohibit British subjects from killing or hunting seals within the follow-
ing limits:

a) Within a zone of 10 marine miles following the sinuosities of the Russian
coasts which border on Behring Sea and any other part of the North Pacific Ocean.
b) Within a zone of 30 marine miles round the Komandorsky Islands, and round

Tul^new (Robben Island).

Then:

Her Britannic Majesty's Government undertake to co-operate with British cruizers
in preventing British subjects from killing or hunting seals within the aforesaid lim-
its. British vessels engaged in killing or hunting seals within the aforesaid limits
may be seized either by British or Russian cruizers, but if seized by the latter they
shall forthwith be handed over at Yokohama, or at any port in the British posses-
sions or to the Commander of any British ship of war for trial by the British
authorities.

That is what was suggested by Sir Robert Morier as a way out of the
difficulty.

The Imperial Russian Government engage to limit to 30,000 the'number of seals
which may be killed during the whole of tlie year 1893 upon or around the said
Islands of Komandovsky and Inlenew (Robben Island).
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It is agreed that a British Agent may when so desired by Her Britannic Majesty's

Government, visit the said Islands to confer there with the Authorities and to inquire

into the working and results of the present Agreement.

The present Agreement will in nowise affect the facilities hitherto accorded in

Russian ports to "British vessels as regards refuge repairs obtaining supplies or other

matters for which tbey may properly require access.

It is understood that the present Agreement relates solely to the year 1893. It has
consequently no retroactive force of effect—more especially as regards the British

vessels captured previously by Russian cruizers.

Theii on page 27 will be found the Eussian reply to tbat draft.

I have the honour to inform you tbat the Imperial Government while accepting the

draft arrangement annexed to that conununi cation, prefer to give it the character of

an exchange of notes, for the following reasons:

Because the too concise wording of the above-mentioned draft would leave room
for certain misunderstandings and perhaps even for complication, which it would be
desirable to avoid;
Because the Imperial Govermnent could not agree to the draft in question without

Bome reservations designed to safeguard their freedom of judgment in the future.

It is understood that the agreement to be arrived at between our two Governments
•will leave intact all the rights of Russia in her territorial waters.
As to our reservations, tbey refer to the points mentioned below

:

1. In consenting to hand over to the British authorities the English ships engaged
in sealing within the prohibited zones, we do not wish to prejudice, generally, the
question of the rights of a riverain Power to extend her territorial jurisdiction in
certain special cases beyond waters properly called territorial.

2. Tbe Imperial Government desire to preserve complete liberty of action as to
choosing in the future between the two systems of protecting seals, either by the
luetbod of a prohibited zone or by the method of entirely prohibiting pelagic seal-

ing, or regulating it in tbe open sea.

3. The present arrangement cannot in any manner be considered as a precedent,
and will be looked upon by us as of an essentially provisional nature, intended to
meet present circumstances.

I pause to note here I think nothing could be more reasonable than
Russia reserving her position at the present time. We know from the
correspondence that has been printed she bad been kept in constant and
close communication with the United States. We know that she
declined to ally herself with the United States in their contention; and
this question is now raised before a great Tribunal, and if the result of
this Tribunal should be to declare property in these animals /erce naturce
on the high seas or to declare the right of a nation to exercise these
extraordinary rights of seizure and search, it was certainly most rea-
sonable that Russia should not have bargained hersplf—so to speak
contracted herself out of the opportunity of taking advantage of this
award.

Senator ^Morgan.—Has there been any complaint or is it a fact that
pelagic hunting has existed on the Japanese or Eussian coasts by fol-

lowing up tlie herds before they reached the lands.
Sir Richard Webster.—To a certain extent, but not much practi-

cally speaking, though there was some, as appears. Until the modus
Vivendi tbe pelagic sealers had not gone across to the western side of the
ocean.
Mr. Phelps.—Will my learno^ friend allow me to ask him from what

he infers the Russian Government declined, as he says, to participate
with the United States on the ground they did?

Sir Eichakd Webstee.-The letter has been read and it is printed
at page 22. The date is the 10th June, 1891.
Mr. Phelps.—That I am aware of.
Sir Eichaed Webster.-It is from Sir Eobert Morier to Lord Salis-

bury, and it stated the question of seal hunting in theBehring Sea had
formed the subject of continuous negotiation between the United States
Government and his own for a very considerable time and many pro-
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posals Lad been submitted to him by the United States Department, to
none of which, however, had he been able to give his assent. There
are other letters, though they are not stronger than that.
Mr. Carter.—Are there any others that have any value?
Sir Richard Webster.—Yes, there are, and 1 will give my learned

friends references to the others, should they desire to know those which
I rely upon, but I am quite satisfied with that I stated from the cor-
respondence to which attention was called this morning and from this
correspondence, it is perfectly plain and quite proper that Russia while
declining to endorse the view taken by the United States was naturally
willing and anxious to reserve to herself the benefit of this discussion,
should it turn out the United States were right.

Then, if you will kindly look at the bottom of page 27

:

With these reservations, we accept the British proposal in the followiug terms.

There is no alteration in the terms which I read; and the final assent
is given on the 29th of May, 1893, by Lord Rosebery to Mr. Howard

:

With regard to the reservations made in Mr, Chichkine's note yon will state that
Her Majesty's Government have taken note of them, but do not at present propose
•to discuss them; that, on the other hand, they must adhere to the reservation pre-
viously made by them, and contained in your note of the 12th of this month, and that
it is understood that the rights and position of either Power are in no way affected
by the conclusion of this provisional arrangement.

Now, Mr. President, on page 29, appears the assurance or answer
from Sir Robert Morier, in consequence of which, as Mr. Phelps
informed the Tribunal, Lord Rosebery last week introduced the Bill to
give effect to this modus vivendi; for, without the consent of Parliament,
the rights of British subjects cannot be interfered with on the high seas.

And it was on that occasion, as Mr. Phelps rightly stated, that Lord
Rosebery, not being then in a position to announce the satisfactory con-
clusions with reference to the claims made by Great Britain, stated
that the matter was under discussion; but it is the fact, as the Attorney-
General has told you this morning, since then, having fully investi-

gated the matter, Russia has adopted that line which was in accordance
with all her previous actions, for she stated, as appears by this corre-

'spondence, that no vessels had been illegally seized because they were
-within the 3 miles or had just gone out of it; and, in accordance with
that, she has acted throughout.
Senator Morgan.—Is it intimated in this correspondence, or is there

any action of the Government, as to how far the Russian Government
would have been authorised to follow those vessels after crossing the
line?

Sir Richard Webster.—I do not know; but I really speak without
having looked up the subject lately,—I do not think that there is any
limit of distance as to hot pursuit. I know that the question has been
raised whether you can follow them into other territories,—I know it

has been raised with reference to the high seas ; and I should think
you can go for 40 or 50 miles in hot pursuit. I am now speaking of
matters that have come before me when I was Attorney-General, with
reference to France and Germany, where the right was recognised to

follow vessels that had broken the Fishery Conventions on the high
seas.

Senator Morgan.—Would not that rather be, Sir Richard, ex pro-
pria vigore?

Sir Richard Webster.—Well, I should hardly say that, Sir; but
by the assent of Nations to the arm of the law being stretched. I do
not think it would be quite right to say it was done ex proprio vigore^
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though I agree it is an extension of municipal law. That was a point I

endeavoured to argue before you, and I hope made clear, some few

dajs ago.

From beginning to end of these transactions there is no foundation

for the statement made in the argument that Russia was exercising

these rights in support of the same principles as the United States were

claiming in 1886 down to 1892—they had certainly as strong a case as

to original jurisdiction. If the United States had a good case up to

that boundary line to the east of it, Russia had the same case to the

west of it, but we know from this and from everything that has gone
before that no such case was made by them. But I ask you. Sir, not to

forget when I come later on to discuss this question of zone that with

the fullest knowledge of the matter and investigation upon their Islands

Russia has come to the conclusion a 30-mile zone is sufficient and is

only required in consequence of special circumstances and that a female

seal when actually at the Islands are never to be found far from the

islands and even in cases in which it is evident the Russians think
duriug a certain portion of that time they go for food—it is obvious
that the opinion of the Russian officials is that during a portion of the

time the female seals go out for food, so that I am justified from an
impartial view in one sense, and on the other hand an interested view

—

on looking at the matter fairly—in saying that au arrangement has
been come to which is a corroboration of the case the Attorney General
pointed to this morning I pass from that incident. The real importance
of it was that the Tribunal should have the real facts; and as, inter-

locutorily, my friend Mr. Carter spoke of us introducing fresh evi-

dence, I do not agree that that is the right view of the matter. The
Tribunal wishes to have the real facts and from those real facts it will

be seen we submit that the assumption or inference drawn by the
United States as to Russia's action was not well founded.
Now, Mr. President, I desire to supplement what has been said by

the learned Attorney General with regard to the question of area as
briefly as I possibly can. I must not, I am afraid, pass over the sub-
ject altogether because as I indicated to you it is an important ques-
tion. While it is for this Tribunal to decide the ambit of its own
jurisdiction and the terms of the Treaty, it yet is of extreme impor-
tance (having regard to what may be said hereafter as to the conduct
of the two nations in dealing with this matter) that this question of area
should be fully and clearly (but 1 hope not at too great length), dis-

cussed before the Tribunal. My friends remind me that I had not read
the telegram received from the Foreign Office this morning; but the
learned Attorney General read it.

Mr. Carter.—Yes, and he read it without giving us the opportunity
to object to it which we regretted. But we do object to it and do not
consider it in.

The President.—I consider you may make use of whatever public
documents you have, because those we all know. You cannot use them
as evidence, but as general information ; but as to documents which are
not public I think you cannot use them unless they have been inspected
by the other side.

Sir Richard Webster.—The objection of my friend (I say it in all

seriousness), if he will only think for a moment, does not amount to
anything. It is not a question of what may be called public docu-
ments, although it will be a public document before twenty-four, or
forty-eight hours have passed.
Mr. Carter.—It is a telegram.
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Sir EiCHARD Webster.—T know; but you do really have telegrams
sometimes. The fact is that liussia insists upon her right to seize ves-

sels whose boats have actually been sealing in territorial waters, and
does not insist, but on the contrary pays compensation to those vessels
whose boats they could not prove to have been inside territorial waters.
"What complaint there can be, I cannot understand.
The President.—Of course we do not doubt your assertion per-

sonally, but it is a personal assertion.

Sir KiCHARD Webster.—You must not say my personal assertion,

Sir.

The President.—You bring it personally forward.
Sir EiCHARD Webster.—You will be good enough to understand,

Sir, that it is not my personal assertion—it is a statement made by the
learned Attorney General speaking of a communication made to him in

his official capacity from the Foreign Office. You must not put it on
me—I mean to say a communication would not come to me—it came
to the learned Attorney-General, and was read by him.
Mr. Carter.—We must not admit the right of Counsel on the other

side to read communications (by whatever name they may be called)

merely from the Foreign Office of Great Britain. They are communi-
cations perhaps stating facts which may be deemed of greater or less

importance to the inquiry here, and facts therefore which it may be
necessary for us to meet. We have not a Foreign Office within twelve
hours communication. We cannot communicate with Russia for the
purpose of ascertaining what the full facts were.

It certainly will not be permitted by this Tribunal, I should suppose,
that a partial view of facts may be presented here without any oppor-
tunity to the other side to make that view full and complete—that
surely is not the way in which the question should be brought before
this Tribunal. Therefore we feel bound here to object generally to the
introduction of new evidence which certainly must be considered to be
irregular; and inasmuch as no provision is made for it by the Treaty

—

and it is particularly irregular as we think for Counsel to get up on the
other side and offer new evidence without even asking the permission

of the Tribunal for doing so—getting it in simply without provision,

before the Tribunal, for what it is worth. That of course we must be
understood most distinctly objecting to, and hope it will not be
permitted.

Sir Richard Webster.—I would rather abstain from answering
-any complaint of my friend Mr. Carter. I have not, by my assertion

—

nor has hoy learned friend the Attorney General sought in any way to

introduce fresh evidence. He has simply sought—and I should submit
to the Tribunal for their judgment properly sought—to remove an
impression which would have been made upon the minds of the Tri-

bunal, by a passage in Mr. Phelps' argument for which we knew there
was no foundation.
Mr. Carter.—If there was no foundation for it, that could easily be

shown.
Sir Richard Webster.—But I say—my friends have the fullest

notice now—if we had made any mistake, they have the same means
of communication that we have.
Mr. Phelps.—With the Foreign OflBce?

INIr. TUPPER.—With Russia.
Sir Richard Webster.—With their own Foreign Minister in Rus-

sia. But really, Mr. Pheli)s, I am sure you will understand what 1

mean—that there is no ground for the suggestion that my learne<l

friend the Attorney General, (in stating that which he knew to be the
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fact ofticially), was doing otherwise than giving you the earliest friendly

notice, according to our view, that a mistake had been made in the

inference you attempted to put on certain acts in your argument
which for the first time ho told us we saw when that argument was
presented.

Mr. Carter.—"We take a wholly different view.

The President.—I think we should maintain a distinction between
docnments which are public. If you mention that which is merely
mentioning any fact or statement from a public paper, it is for us to

consider the iniportauce that should be attached to it; but as to other

documents not public which are altogether private or almost private

—

that are oflBcial and confidential, at any rate, communication from your
government to Counsel, I think we must reserve our opinion on that,

and upon the use you may personally be going to make of them, until

those documents or communications have been communicated to your
friends on the other side and inspected by them.

Sir EicHARD Webster.—I entirely agree if I may be allowed to

say so; I only desire to point out that the communication to the Attor-

ney General was only the fact of the telegram being receired or com-
munication being received ofiicially from Kussia—just in the same man-
ner as this book that I hold up—although it has not become a Parlia-

mentary paper. But I follow you, Sir, in what you say, and I will take
care that as far as possible it shall not rest upon that statement of the
Attorney General or any document which is not equally at the disposal

of my friends. There will be ample time. The distinction you have
drawn is of course a most important one. Sir, and one which at any rate
I should not have overlooked, but I again point out that it is in order
to remove a false impression not established by what I may call, shortly,

the facts of the case.

The President.—We have perfect faith in your intention.
Mr. Phelps.—My friend should understand now that I shall main-

tain in the close of this argument, the absolute correctness of every
thing that is there said in respect of the action of Russia; and, not the
least, from the very correspondence that we have permitted them to
introduce to-day.

Sir Richard Webster. I am perfectly willing that my friend.

The President.—I think we had better let Mr. Phelps argue tha
in his turn.

Sir Richard Webster.—I was about to make that observation. I
cannot preclude my friend Mr. Phelps from arguing every thing; I have
given him the fullest materials upon which to support his contention if

he can.
Now, Sir, when you were good enough to make that observation to

me, I was about to argue, and to argue for a very short time as briefly
as I possibly can, the question of jurisdiction.

Senator Morgan.—Before you proceed to that, is this agreement of
Russia to pay damages part of the modus vivendif

Sir Richard Webster.—Xo, quite independent—it is kept inde-
pendent by both. It is stated in terms that the modus vivendi is to
have no operation on tlie seizures last year which were to be governed
by the ordinary principles of International law.

It is uiuleretood that the present Agreement relates solely to the year 1893. It has
consequently no retroac ti\c Ibrce or effect—more especially as regards the British
veMels previously seized by Russian cruizers.

Neither Great Britain nor Russia wished or intended to put that as
operating with regard to those seizures—they desired that that should
be outside. May I be permitted to remind you again that the question
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ofliability of Eussia was referred to a Committee; and it was not (this

appears iu these documents), until after that Committee had reported

that the decision was come to.

I must not be tempted to make any further incursion on my time or

upon the time of the Tribunal by relerrinj; to the observation of Mr.
Phelps. I pass at once to the point to which I invite a few minutes
attention, and that is as to what is the area over which the Regulations

are to be made.
Now I begin by saying that if it is desirable to consider the whole

question of seal preservation, most unquestionably the area outside

Behring Sea as well as the area inside Behring Sea, ought to be con-

sidered ; and not by one single word of mine do I mean to.

—

Senator Morgan.—Do you mean that is within the powers of the
Tiibunal.

Sir BiCHARD Webster.—No, I say it is not within tlie powers of
this Tribunal—I say it is a general question of dealing with seal life

as a whole whicli ought to be dealt with by anybody who is discussing

the whole question.

Senator Morgan.—How can we deal with it unless it is within the
powers of the Tribunal ?

Sir Richard Webster.—It is contended by us Senator that it is

not within the powers of the Tribunal. It has been argued by my
friend that it is not. He asked me to present to the Tribunal any addi-

tional observations that occurred to me on that question of area and I

was about to present to you some observations and submit them to

your judgment, to show that the ambit of Article Yil is the same as

the ambit of Article VI—in other words that the ambit of Article VII
relates to regulations to be made in some part of Behring Sea east-

ward of the line of demarcation defined by the Treaty of 1867.

Nobody will at any rate accuse me, I am sure, of desiring in any way
to overlook or minimise or belittle the difficulties which are in my way.
I quite agree if you simply look at the language of Article VII by
itself without reference to the rest of the Treaty, without reference to

the other arguments words used at the same time, or without reference

to the real questions which had arisen between the parties, then you
might say the words are sufficiently large. But as a question of con-

struction I am submitting to the Tribunal that the ambit of Article VII
was intended to be the same as that which had been the subject of

discussion and dispute between the parties, and which is covered by
Article VI.

I must, I am afraid, refer to a very few documents. I will ask the
Tribunal to be good enough to follow me with them that I may be as
brief as I possibly can. I will ask them to take the United States

Appendix, volume I; and I will refer only to documents in that book,

with one very brief exception. At page 286 the letter under date

of the 17th of December, 1890, from Mr. Blaine they will find the first

form of Article VII. It was then the 6th question and it is well that

I should read to the Tribunal what the first form of Article VII was:

If the determination of the foregoing qnestiona shall leave the subject iu such
position that the concurrence of Great Britain is necessary in prescribing regula-

tions for the killing of the fur-seal in any part of the waters of Behring Sea, then it

shall be further determined: First, how far, if at all, outside the ordinary territo-

rial limits it is necessary that the United States should exercise an oxclusivejuris-

<liction in order to protect the seal for the time living upon the islands of the United
States and feeding therefrom. Second, whether a closed season (during which the

killing of seals in the waters of Behring Sea outside the ordinary territorial limit

shall be prohibited) is necessai^ to save the seal-fishing industry, so valuable au4
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important to niankiud, from deterioration or destrnction. And, if so, third, what
nionthii or ]»arts of months should be included in such season, and over what waters

it should extfiul.

There will be found in that letter, Mr. President, other passages sup-

porting our views; but in the interest of that brevity to which, I have
alluded very often I am going to keep very closely indeed to this mat-

ter and refer only to the most important passages. So far, I submit, it

cannot be successfully disputed that the question distinctly pointed to

Behring Sea or a ])art of Behring Sea, and had no reference to regula-

tions outside Behring Sea.

That form of question was objected to by Lord Salisbury on the 21st

of February, and iu view of the suggestion that by the terms of the

treaty we are supposed, to have enlarged that question I will ask the

Tribunal to look at the language in which that question was objected

to. 1 refer to page 294 of the same volume, reading from the letter of

the 21st of February, 1891, just before the end of the letter.

The sixth question, which deals with the issues that will ariso in case the con-
troversy should be decided in favor of Great Britain, would perhaps more fitly

form the substance of a separate reference. Her Majesty's Government have no
objection to refer the general question of a close time to arbitration, or to ascer-

tain by that means how far the enactment of such a provision is necessary for the
preservation of the seal species; but any such reference ought not to contain words
appearing to attribute special and abnormal rights in the matter to the United
Stat«8.

On the 14th of April, at page 295, yon will find the sixth question
repeated by Mr. Blaine, with this comment in the beginning:

While Lord Salisbury suggests a dififerent mode of procedure from that embodied
in the sixth question, the President does not understand him actually to object to
the question, and he therefore assumes that it is agreed to.

Then, Mr. President, Mr. Blaine again repeats the sixth question in

the same terms as before, containing in it the words:

in any part of the waters of Behring Sea, then it shall be further determined : First,
how far, if at all, outside the ordinary territorial limits it is necessary that the
United States should exercise an exclusive jurisdiction in order to protect the seal
for the time living upon the islands of the United States and feeding therefrom!
Second, whether a closed season (during which the killing of seals in the waters of
Behring Sea outside the ordinary territorial limits shall be prohibited) is necessary
to save the seal-fishing industry, so valuable and important to mankind, from dete-
rioration or destruction f And, if so, third, what months or parts of months should
be included in such season, and over what waters it should extend?

On the 3rd of June, 1891, page 305, Sir Julian Pauncefote proposes
the commission of experts, which, as you are aware, subsequently took
the form of the two commissioners nominated by either party.

In lieu thereof they propose the appointment of a commission to consist of four
experts, of whom two shall be nominated by each Government, and a chairman who
shall be nominated by the Arbitrators. The Commission shall examine and report
on the question which follows:

For the purpose of preserving the fur-seal race in Behring Sea from extermination,
what iutcniational arrangements, if any, are necessary between Great Britain aod
the United States and Russia or any other powerf

On the 4th of June, page 307, Mr. Wharton, writing to Sir Julian
Pauncefote—when, as you will see Mr. President, there was no dispute
about the question at all—uses this language. I read from page 307,
the 5th line from the top

:

I am also directed to remind you that the contention between the United States
and Great Britain has been limited to that part of Behring Sea eastward of the line
of demarcation described in our convention with Russia, to which reference has
already been made, and tliat Russia has never asserted any rights iu these waters
»flpcting the subject-matter of ihi.' contention, aad can not therefore be a necessary



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P. 95

party to these negotiations if they are not now improperly expanded. Under the
statutes of the United States the President is authorized to prohibit sealing in the
Behring Sea within the limits described in our convention with Russia and U) restrict

the killing of seals on the ishmdsof the United States, but no authority is conferred
upon him to prohibit or make penal tbe taking of seals in the waters of Behring Sea
-westward of the line referred to or upon any of the shores or islands thereof. It waH
never supposed by anyone representing the Government of the United States in this

correspondence, or by the President, that an agreement for a modus vivendi could be
broader than the subject of contention stated in the correspondence of the respective
government*.

I need not remind you, Mr. President, the modus vivendi are tempo-
rary regulations—regulations for 1891 and regulations for 1892.

Negotiations for an arliitration have been proceeding between the United States
and Great Britain, and, if these powers are competent to settle by this friendly
method their respective rights and relations in the disputed waters upon a perma-
nent basis, it would seem to follow that no question could arise as to their compe-
tency to deal directly with the subject for a single season.

That is, of course, my point put very graphically and clearly by Mr,
Wharton.
On the 9th of June, page 312 of the same volume

—

Lord Hannen.—We have had all these, you know. I see every pas-

sage has "been scored by me as already read.

Sir Richard Webster.—I will accept the hint, my* Lord. I am
extremely obliged for a hint of the kind; and whatever may be the
consequences to myself I am quite satisfied, I may say, to take the sug-

gestion made by any member of the Tribunal.

The President.—Do you not believe the limitation put by Mr.
Wharton in this dispatch of June 4th, related merely to the preroga-
tive of the President?

Sir Richard Webster.—Certainly, Sir.

The President.—And you say the modus vivendi practically entered
into afterwards had been submitted to the Senate?

Sir Richard Webster.—But that also was limited to the same
area.

The President.—The point of Mr. Wharton is thait the President
eonld only make regulations temporary for the Behring Sea.

Sir Richard Webster.—You will observe. Sir, that the modus
vivendi which goes to the Senate goes no further. The modus vivendi

does not go outside Behring Sea at all. That is my view.

The President.—All these treaties went to the Senate when they
\sA nothing to do with the power of the President.

Sir Richard Webster.—I entirely agree, Mr. President. I point
out that the modus vivendi^ to which you have referred, which went to

the Senate, limited the damages to be paid and limited the remedies
to be given to the respective Governments to the area of Behring Sea.

Senator Morgan.—Do you mean the first or the second!
Sir Richard Webster.—Both of them—both in 1891 and in 1892.

Senator Morgan.—I am not aware that the one of 1891 went to the
Senate.

Sir Richard Webster.—Then I correct that with regard to that
one going to the Senate.
Senator Morgan.—The one of 1891 did not go to the Senate, but

the one of 1892 did go to the Senate, and was incorporated in the
treaty.

Sir Richard WEBSTER.-^My mind is entirely acting upon the same
line. Whether X am right or wrong I have no right to say.
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Tlie President.—I think there is a distinct intimation in the letter

of ]Mr. Wharton, at page 315, that the preservation is to be extended

to tlie North Pacific Ocean.

Sir Richard Webster.—Because, Mr. President, you will remem-
ber that there was proceeding at the same time the collateral line of

negotiation with regard to an arrangement to which all the interested

nations should become parties. You have to consider most carefully

Avhether the letters which are referred to relate to the discussion

between the United States and Great Britain solely, or relate to that

other negotiation which was going on all the time.

^^'ould you kindly look. Sir, to the letter you have been referring to,

page 316.

Mr, Wharton to Sir Julian Pauncefofe.

Dkpartmext of State, Washington, June IS, 1891.

Sir: The President directs me to say, in response to your note of this date, that
his assent to the proposition for a joint commission, as expressed in my note of June
9, was given in the expectation that both Governments would use every proper
effort to adjust the remaining points of difference in the general correspondence
relating to arbitration, and to agree upon the definite terms of a submission and of
the appointment of a joint commission without unnecessary delay.

Therefore I submit that independently and collaterally to the agree-

ment which aftected Great Britain, and affected the United States

alone, there was this parallel line of negotiation ; and my reply to that
reference to the North Pacific, Sir, is that you will And the North
Pacific referred to many times, and referred to by nobody more point-

edly than by Lord Salisbury, at a time when he was desirous and at a
time when Mr. Blaine on behalf of the United States was not desirous

that the whole question should be dealt with in the way of arrange-
ment between the United States, Great Britain and other nations who
were to be interested in the matter.
That is my answer to the point to which you were good enough to

call my attention. I submit you will not forget. Sir, that the United
States Government did not attempt to go outside Behring Sea until

this year. It was only in this year, 1893, attending the sitting of this

Arbitration, while the Arbitrators were actually sitting, that a bill

was passed to enable the President to give eft'ect, so far as United
States citizens were concerned, to any award made by this Tribunal.
Therefore, the action of both countries, both Great Britain and the
United States, i>oints to the fact that up to the time of the delivery of
these arguments, the suggestion of the Tribunal being seized of the
control of matters outside Behring Sea had not, at any rate, as we
submit, formed the subject of agreement or even of discussion between
the parties.

I e(inally agree—I have said so more than once, if you merely take
the language of article 7 quite apart from the other articles of the
treaty, quite apart from the fact that you are dealing with questions
which have arisen concerning the preservation of the fur-seal in or
liabituajly resorting to the said sea, if you will look at the language of
article 7 a])art from that, the terms would seem to be wide enough to
give you jmwcr to go below.
Senator Mokgan.—The same terras iire used in article I.

Sir Richard Webster.—I quite agree, sir; and that, of course,
does not militate against my point, whether it be a good point or
whether it be a bad point.

Senator Morgan.— 1 had supposed when the treaty came to he for-

pmlated and the text was finally determined, that the question was
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cbanged from one of geographical boumlaries limited by Behring Sea
10 one relating to a class of seals tliat were in or habitnally resorting
to Behring Sea, and that therefore the powers of the Tribunal were
extended to such regulations as might be sutficient and proper for the
protection of all that class of seals.

Sir Richard Webster.—Mr. Senator, I cannot help saying—I say
it with all respect—that I think any such view would be, looking at it

broadly, a one-sided and unfair view. The United States within their

rights, for reasons best known to themselves, had said, "We will not
allow you to bring before the Tribunal as a matter of regulation any-
thing upon the islands". The United States, for reasons best known
to themselves, endeavored to«withdraw from the Tribunal even the
consideration of what was going on upon the islands. They have pro-
tested that it is immaterial except so far as it bears on the question of
decrease. They could not, of course, shut our mouths with regard to

that part of the case; but they said, "Regulations upon the ishinds as
such cannot be made", and the Attorney-General agrees, and I of
course agree, that that is so. But it is equally certain that regulations
might be necessary for the preservation of the seal species upon the
islands. It is perfectly plain they might be necessary, as, for instance,
if the lease permitted much too large a number to be killed. Suppos-
ing the 100,000 a year should turn out to be much more than ought to

be killed on the islands. There is nothing more unreasonable in the
area outside Behring Sea not being submitted to this Tribunal any
more than the question of regulations on the islands being submitted.
Senator Morgan.—Regulations on the Islands, Sir Richard, were not

even the subject of negotiation.

Sir Richard Webster.—I beg Senator Morgan's pardon, with great
deference. I do not desire to go back upon that; but I could point out,

if I were to go into the whole of this correspondence, that in the earlier

stages that it was suggested on behalf of Great Britain, and objected
to by the United States.

Senator Morgan.—But it was abandoned.
Sir Richard Webster.—But that is my whole point, Mr. Senator.

You do not shut it out from the area of investigation when it has been
abandoned.

Senator Morgan.—I thought it did.

Sir Richard Webster.—Well, you shut it out from being that which
was to be dealt with by the parties, but it is clear that the original con-

ception of Sir Julian Pauncefote was that the whole question of seal

life should be examined into, and I must not be temi)ted by what you
have said to me but I must remind you that the Commissioners in 1891
put it beyond all question that Lord Salisbury did instruct the British

Commissioners to go into the whole matter.
Senator Morgan.—That was before the Treaty was signed.
Sir Richard Webster.—But it would not make any diflference, Sir.

May I remind you, Senator Morgan, thatwhen wewere arguing some days
ago with regard to the question of the function of the Commissioners,
you then put to us that it was all in view of the treaty. Now when I

remind you of this power of the Commissioners, you say it was before

the treaty was signed. I only ask the same rule may be applied in

both cases.

I will not pursue that further. I will go at once to my point, if I can.

I only say, with great respect, to every member of this Tribunal, that aa

between the parties, what was submitted to this Tribunal was jurisdic-

tion over and regulations in Behring Sea, and that the United States

B s, pt XIV 7
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witlulrew, properly if von like—I care not whether properly or improp-

erly witlulrew within their rights dirfect jurisdiction over the islands;

and I say equally that Great Britain never submitted, if that is the

])roper expression, jurisdiction as to regulations outside Behriug Sea.

iSenator Morgan.—I did not insist upon that. I insisted that both

Governments had agreed that this Tribunal might take cognizance of

tlie necessary measures for the protection of fur-seals in or habitually

resorting to Behring Sea.

Sir liiCHARD Webster.—If you were to take those words by them-

selves, they would include the islands. If the words were to be strained

against me in that way, it would actually include the islands. The
measures which are necessary to preserve the seals

—

The President.—But there are other words.

Sir Richard Webster.—I say if you were to take the words the

learned Senator puts to me by themselves, it would have included the

islands.

Senator Morgan.—ISot unless the Sea means islands. I do not see

how tliey could.

Sir Kichard Webster.—I must not appear to be arguing with you
too much, Sir; but I will call attention to the '' proper protection and
preservation of the fur-seal in or habitually resorting to Behring Sea".

Now, if the words had not followed, -'What concurrent regulations

outside the jurisdictional limits of the Governments are necessary", then
the words which you were good enough to call my attention, namely,
*' regulations for the preservation of the far-seal frequenting the islands"
would have included the islands as well. It is for that reason. Sir,

that 1 press upon this Tribunal that whatever may be the construction
they put upon Article VII, which was entirely within their own power,
I cannot do more than suggest the view that we contend for to them,
whatever construction they put upon it : viz that Great Britain in agree-
ing to this Treaty, was neither told, nor believed, that they agreeing to
submitting regnlations outside of the Behring Sea to Arbitrators.

I have said all I intend to say upon the matter, because it has been
fnlly argued; and it was only defference to the wish of my learned
friend, the Attorney-General, that I referred to the matter at all again.
Senator Morgan.—I know you will pardon my desire to ascertain

exactly what are the powers of this Tribunal because I do not wish to
exceed them in any case or under any circumstances. This is all I am
addressing my remarks to.

Sir Kichard Webster.—Xow, Mr. President, I shall not refer again
to the question of area ; but I will ask you to permit me to deal with
Behring Sea first; because whatever be the view, that which gave rise
to the discussion, that which called for this Treaty, that which the
United States sought to interfere with, was Behring Sea. And I cannot
help thinking that upon this question—it is not a matter which you will
lose sight of at all—that up to this day they have never moved hand or
foot to interteie with their own nationals and their own ships that were
sealing outside Bt-liring Sea, almost to as great an extent as the vessels
of other nations. Therefore I shall not be doing wrong if I direct the
attention of the Tribunal as closely as I can to the question of Behriug
Sea.

Mr. President, 1 i»ropose to state the propositions to which I am going
to address my argnnuMit. 1 have formulated them because, as 1 indicated
to you early this afternoon, I believe no living man, certainly no man
with my capacities, could possibly hope with effect to address the Tri-
bunal upon every issue in this case. Every single matter has been
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picked out and made the subject of voluminous affidavits, without the
least regard to whether it was of gieat importance or not; and I hope
to concentrate the attention of the Tribunal upon the important points.

I accept the two cardinal principles recognized by the British Com-
missioners in their most impartial and fair report—a report which never
ought to have been attacked as it has been—that no gravid female

.

ought to be killed, so far as it can reasonably be avoided, and that no
nursing female upon whose life of the pup depends, ought to be slaugh-
tered, or injured in any way.
Those are the two principles upon which I propose to argue this ques-

tion of regulations. Do not let it be thought that 1 make those con-
cessions from the point of view of one course being cruel and the
other not. I trust that I have as strong a feeling upon the question of
cruelty to animals as anybody living; but I shall demonstrate, I trust,

before I come to the end of the argument on the question of regula-
tions, that the outcry, the prejudice, that has been endeavored to be
imported into this case from the point of view of cruelty, the exagger-
ated color which has been given to incidents that do occur or have
occurred in the past, is wholly unjustitiable and unwarranted, and that
when you look at the real facts, we have nothing to fear from an exami-
nation of this case from the point of view of cruelty. 1 merely men-
tioned that, Sir, that you may not think that I am shrinking from any
onus or burden that may rest upon me in enunciating these propositions.

I do not enunciate them upon any consideration from the point of view
of cruelty. I look upon them, so far as a counsel may look upon them,
in the point of view of what ought to be provided.

It seems to me that upon the simple principle that ha« governed and
controlled the game laws of all civilized people, the killing of a female
which is about to bring forth its young, or upon whose life the lives of
the young are dependent, is a matter which no Tribunal would endorse
by recommendation, and that therefore the contrary of that what would
commend itself to the mind of this Tribunal.
From that point of view, Sir, what do I propose to establish? I pro-

pose to establish on testimony quite independent of any re|)ort which
has been disclosed to us during the course of these proceedings

—

although I shall not hesitate to make plain what has been the conduct
of the United States in connection with Elliott's report—I propose to

establish upon our evidence which was obtained long before we had
seen or knew of the contents of Mr. Elliott's report, the following ])ro-

positions: that the thick zone of seals is near the islands; that is to

say that the zone in which the seals ought to be preserved by their

numbers, and ought to be left undisturbed, is to be found near the
islands; that outside a zone of twenty miles, the seals are compara-
tively sparse, that is to say, as compared with the numbers that are
inside the twenty miles, very sparse indeed; but that outside the zone
of twenty miles, they become so sparse that they may be taken to be
scattered seals, as distinguished from what I may call numerous, or

seals in large numbers; and in that connection I wish to submit to the
Tribunal that a zone of thirty miles, for reasons which I shall call atten-

tion to upon the evidence, being the same distance which has been, as
you know, already the subject of negotiation between Russia and Great
Britain, gives a margin of very great safety. Add to that the obser-

vation already made by my learned leader, that all these zones have
attached to them, ex necessitatey another margin which nmy be put at
twenty five to fifty per cent, due to the absolute necessity of the per-

sons who have to respect the zones not trespassing within them.
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So iiiucb for what I propose to establish as to the question of the

I)opiilati()ii ot Behriiiuf ISea by seals. I then propose, Sir, to establish

that as a iiile the seals do not feed while resorting to the islands. I

must not be misunderstood or my language must not be so framed that

my learned friends can merely quote it without fully appreciating what
1 mean. I am not suggesting that occasional seals may not go out and

'get food. I am not suggesting that early in the year before they goto
the islands, and later in the year, even though they may be going back
again for a small portion of time, two or three days, that they never

fetMl, nor anything of that kind. My case is that speaking of the seals,

both male and female, while they are upon the islands as distinguished

from being in the Sea, tliey do not feed. They go in the water con-

stantly while they are upon the islands. We know that practically

every seal upon the islands, other than the bulls, goes into the sea.

But the important contention will be upon the evidence that the seals,

speaking of them as animals which are for the time being out of the

water and on the land, do not feed.

Next 1 shall endeavour to establish that from three to four weeks
certainly, I know that there is some evidence of a rather less length of

time, but that from three to four weeks after the birth of the pup the

fenudes do not go into the water again, or, in other words, that for a
period of from 17 days as a minimum up to four or five weeks as a
maximum, although the work of the nutrition of the pup is going on
during that time, although possibly the growth is more rapid then than
at other times the mother is able to supply the milk without obtaining
any food other than that which her own condition gives. That is by
no means unknown altogether in natural history, 1 only mention that
by the way, but that the Tribunal may understand my case in regard
to that matter I repeat, speaking of the females, it appears that from
three to four weeks after the birth of the pup, the mother does not go
to the sea for food.

Lord Uannen.—In order that I may gather precisely your meaning
what other niammal is there known where under those circumstances
the female <loes not feed.

Sir KiCHAKD Webster.—Both the other races of seals which is the
nearest possible the hair seal and I think the harp seal, but there is evi-

dence about them my Lord, and apparently the walrus and I rather
think the sea lion; there are, four or five of this group of animals that
have this peculiarity, or rather feature, because I do not think it is

right to call it a peculiarity. I submit the period of 17 days or what-
ever it may be is quite as remarkable as any other period.
Lord Hannkn.—1 cannot agree to that. A 17 days' fast is not as

remarkable as K) days.
Sir IticiiAHD VVkhster.—No, but then I had not said 40 days, my

Ijord. 1 only said from the point of view we are considering the animal
must have drawn on some internal resources during that 14, 15, 1(> or
17 days. 1 think there can be no doubt about it. Your Lordship does
not desire that 1 should argue the point now?

Lord II ANNEN.—No. 1 oidy wanted to know what was passing in your
mind. You say that the other pinni[)eds have the same characteristic.

Sir Rich AKi) Wkhstku.—Yes, but I think one can see, when one
comes to consider this (luestion, as fairly as possible, for some reason or
other the habits of this seal necessitate in both male and female the
power of selfsustenat ion or snpport for a considerable period of time.
I think the evidence as to when the puj) can support itself is left iu a
very uncertain condition. Tiiere is substantial evidence that it does
begin to support itself after three or four weeks old, not that it ceases
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from sacking; and probably members of tlie Tribunal will know if tliey

have studied natural history tliat many animals go on sucking for a
long time after it is unnecessary. It is not unknown witli four-footed
animals, and I believe also, not unknown with others—it is known with
regard to descendants of the human race. It is a fact. Jt is a fact,

and you should by no means draw the conclusion that pups cannot
supi)ort themselves, because when killed they have milk in them.
A striking instance of that was given by my learned friend Mr.Gou-

dert. He said the pups killed in October or November had milk in

them, and suggested that this proved that they were not able to sup-
port themselves because they had milk in them, but that is at a time
when, according to all accounts, they would be able to support them-
selves, because they were within a day or two of taking to the water
for their winter voyage. I submit that there is no doubt that as long
as there are female seals on the land with milk, some of these pups will

suck their mothers when they get the opportunity. I only mention
that to show how very uncertain is the evidence upon which you would
form a conclusion as to when the pup can support itself is, I think,
after 4 or 5 or 6 weeks or two months the pirps do feed in the sea partly
upon sea animals of the small kind and partly upon the aUfOi or sea-
weed, and are not absolutely dependent on the mother but can support
themselves very soon after four or five weeks.

I think it must be so for another reason, which I will expand later

on. Shortly after the 6th of July, large numbers of pups were found
in other parts of the island ; and it is doubtful if their mothers find them
again. 1 do not mention that for the sake of saying that the mother
has not a natural instinct to come back to the pup; but it will be found
to have some bearing upon the question whether the pup is absolutely
dependent on the mother after a certain date".

Then, in this connection of food, I shall call attention to the very
remarkable evidence which np, to the time of this case, has never been
disputed. It is not a very savoury subject, but it is one which has to
be examined with some little care; I mean, the absence of all excreta
or dejecta from these animals upon the Islands.

I mention that, because it is a most remarkable thing, when we come
to the United States Case, they think nothing of throwing overboard
the unanimous testimony and consent of everybody else who has exam-
ined the question previously saying that an affidavit made for the pur-
pose of this case is to be.preferred to the knowledge of other people who
have independently examined this matter without the slightest motive
for saying that which is untrue or to exaggerate it. I shall have to
call attention to that in connexion with an incident to which I shall

refer. Then, following out this line of argument I shall call attention
to the fact that upon tlie evidence there is abundance of food near the
islands, and furttier to a very remarkable solution which is endeav-
oured to be given by one of the United States witnesses with regard to

why the females do not take the food near the islands which he admits
to be there in large quantities. That is that some males are so busy
catching the fish that the female seal knowing that there are plenty
catching these fish she goes to a place which is more distant to catch
other fish, because she will be less disturbed than where the males are
near the islands. It is a remarkable suggestion and does great credit

to the gentleman who thought it out. I will read that athdavit in

cx)nnection with a part of the case to which I have referred namely, the
proof that there is abundance of food near the islands, and then I shalJ

endeavour to make good the statement made by the Attorney General
that there is substantial evidenc^e leading us to the belief that the
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feinnlcs killed at long distances from the islands are probably females

in wlioni the milk is drying up, or who have left the islands not with the

intention of returning during that season.

That might be for many reasons, among others, the death of the pup,

which we know occurs, and it is the case of the United States that it

does occur from causes perfectly independent of pelagic sealing, and
also from the fact that the earlier births—pups born in the middle of

June, some even in the earlier days of June—those which are born

before the end of June would be weaned or independent of the mother
vsome time at the end of July or the beginning of August which may
account as it does for a certain number of females with milk being killed.

It is an important thing to note in the United States affidavits scarcely

any attention has been called to this question, w^hat was the condition

of the milk found in the mother. As I submit, upon the fair view of

the evidence in which nursing mothers have been slaughtered by
pelagic sealing that might be the reason.

Then Mr. President you will notice that I have endeavoured to keep
all questions of attack upon the way in which the islands have been
managed quite independently to the end because I want, if the Tribu-

nal will believe in my wish to argue, fairly the question of regulations

from the point of view of what they ought to be assuming the islands

to be pro])erly managed—what would be the proper regulations neces-

sary for the preservation of life, that is to say proper regulations at sea
for the i)reservation of the fur seal.

It cannot be seriously contended that it is necessary to preserve seals

at sea in order that the United States may be able to kill a greater
quantity on land. It would be most unreasonable, it would be most
unjust, it would be most unfair, having regard to the basis upon which
we are arguing this question of Eegulations; and, therefore, I submit
that " necessaiy " must mean necessary upon the assumption that proper
Kegulations are in force and are enjoined upon the Islands in order to

prevent an undue and improper killing of seals there. In that conec-
tion, I shall have to consider this question; Aye or no, it is true that
the' decrease, such as it is, is due to the action of pelagic sealing? And,
in that respect, I shall have to call attention to the facts which, of
course, must be expanded more at length to show that now you have
the whole facts before you, if you look at what is the real condition of
the rookeries upon the Islands and on the number of males that have
been killed, the size of the skins that have been taken, you can seequite
plainly from the year 1879 or 1880 downwards the rookeries upon these
Islands have been in a gradually waning condition; and that the con-
tention that the observed decrease in the years 1884 to 1890 is due to
l)eliigic sealing will not stand the investigation of facts now that we
have the facts before us.

Sir, the enunciation of those questions may have seemed a little long.
On the other hand, it will enable you to follow the evidence to which I
proiwse to keep closely in each case and will, I trust, show the Tribunal
that in considering the scheme of Regulations I shall be able to touch
on a particular subject and then to pass from it. Further I have to
regard this case as a whole from the point of view of considering what
liegulations are really fair.

That is to say not from the point of view of asking von to give any
undue privilege or i)r()tection to pelagic sealing, but that you may by
regulation make a suggestion that will prevent any undue or unneces
sary slaughter of the lives of those animals which "^it is so necessary to
preserve.

The Tribunal then adjourned till Wednesday, the 1 4th instant, at 11,30.
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Sir EiCHARD Webster.—Mr. President, I proceed at once to the
examination of the evidence on the varions subjects winch I enumerated
at the close of the sitting yesterday afternoon. The task of the Hritish
Counsel has not been rendered lighter by the action taken by my learned
friends 011 the other side. We always had a hope that there might
have been a certain amount of approximation and fair discussion
between us as to what I may call the limits of Regulations; but you
will have observed, from the paper read some days ago by General
Foster, to which paper allusion was made by the Attorney General yes-

terday and which called forth a remark from Mr. Phelps, I have to
justify the whole of my liegulations. It is not a question of degree;
they are objected to root and branch by the United States, who contend
that an exclusive right is to be given to them of capturing these seals,

and that, within the whole of this area, no Regulations are at all com-
patible with the duty imposed on this Tribunal by the Treaty,

Sir, you will not have forgotten the scheme of the Treaty is that, for
the guidance of the Tribunal, there shall be presented to them a joint

and several. Report of the Commissioners, both of the United States
and Great Britain; and in dealing with the various heads to which I

have to direct your attention, I must, of course, in every case see that
I bring before you, inasmuch as it has not been already brought before

you, the contents of the various Reports upon each of these points, sup-

plemented of course, by the evidence which the two countries have laid

before the Tribunal. The first question I propose to address myself to

is, what is the zone of thick seal-life as I shall contend upon the evi-

dence taken fairly as a whole and disregarding exceptional statements?
The thick seal life is to be found within a comparatively speaking, nar-

row beltround the Pribilof Islands; outside a narrow belt of somewhere
about 20 miles, seal-life is sparse, seals are scattered, and attacks made
on seal life would not impair or injure what I may call the main seal

herd.
In considering all this evidence, Mr. President, you will have to

remember that it has not been subjected to cross-examination. I shall

have to point that observation later on when I deal with specific state-

ments upon which cross examination was attempted and not permitted.
It is very important in reference to the statements on which reliance

is placed on one side and the other. The Tribunal will be good enough
to bear that in mind and further as to these observations I ask i)artic-

ular attention. It is important to see if the statements made are ex
post facto that is to say after the discussion has arisen or if they are

statements made before the actual contention between the parties had
been developed. In that view may I ask the Tribunal kindly to take
the British Commissioners' Report and to refer to certain paragraphs
beginning at paragraph 209. I do not pause to rejieat, but only to

endorse with a word my learned friend the Attorney General's argu-

ment with regard to the attack made on the British Commissioners. I

may have to refer to it later on. It has been a matter of astonishment

103
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and re^rret to me that sucli passages as I shall have to read will be found

in the United States papers. I will only appeal to the fair judgment of

every member of this Tribunal, as I read this, as to whether on every

point this Keport is not only fair but impartial and giving the authority

on for and against eveiy statement whether it tells in favour of the

su Imposed view of the Commissioners or against it. Then paragraph
209 is in these words

:

The distribution aud mode of concurrence of the fur-seals at sea when congregated
in their winter habitats on the two sides of the North Pacific, and while migrating,

have alrea<ly l)een noticed. While the information on these points is not as complete
as could be wished, it is sufficient to show in a general way how the fur-seal is

aiVect^d in its movemeuts by currents, drift, aud winds. In speaking of its food and
feeding habits on a subsequent page, it further becomes apparent in what manner
the seals congregate and travel in following certain food fishes. It appears to be
rather in consequence of such circumstances, operating conjointly upon these pelagic

animals, than to any ruling gregarious tendencies while at sea that they become
collected into " schools " or groups of greater or less dimensions. This at least is the
result of the examinations made during the summer of 1891 in Behring Sea, where,
though two or three seals were often seen actually in company, and occasionally as

many as six or eight, the general rule seemed to be that each seal was pursuing its

own course, travelling, sleeping, feeding, or sporting in the water, without reference
to others in the vicinity. This is clearly shown by the observation that even when
passing through an area at sea in which seals would be noted as abundant, they are

as a matter of fact usually separated by distances much too great to enable any
single animal, or any group of two or three individuals, to be in any way cognizant
of the presence of the next adjacent individual or similar group.

I should point out the remarkable corroboration of this presently when
I call attention to the United States evidence:

Apart from seals met with near the shores of the hreeding islands, the densest
"school " found by us was on one occasion about five miles to the westward of the
land of St. Paul Island, where about forty seals were counted in a distance run of two
miles. In all other cases, it was exceptional to meet with seals to the number of four
to a mile run, while two to a mile run was much above the average even when pass-
ing through areas of abundance. It is thus evident that the seals had been brought
together in such areas of abundance by reason of common conditions rather than by
their own volition.

Then follow some paragraphs which give some very important state-

ments as to the sources of information, but are not suflficiently material
for me to read. I will now direct your attention to paragraph 214:

214. Without attempting to enter into further details here as to the methods era-
ployed, the general results arrived at may now be briefly described:

It is evident, in the first place, that the seals are most abundant in the water in the
imrae<liate vicinity of the shores of the breeding islands, this abundance of seals
extending often not more than half-a-mile from the fronts of the breeding grounds,
and scMoni for 3 or 4 miles in such a way as to be at all notable. In the case of the
Pribylof Islands, it is also observed that seals were numerous in both the monthly
tieriods in the tract included in a general way between St. Paul and St. George
slands, tliongh they differed much in this respect even at nearly approximate dat^es.

It is further clearly shown that the Pribylof and Commander groups form the main
centres of abundance of seals in Behring Sea during the summer; but that while this
is nndoulitcdly the case, the seals are not found to decrease in numbers with any
approximation to regularity in zones concentric with the islands,—always excluding
the seals in the ininiediate neighbourhood of the shores.

215. It is therefore not possible to outline a scries of zones in which the number
of seals present will bear an inverse ratio to the distance from the islands. It is,

liowever, possible to draw an approximate limit for a region about the Pribilof group,
which will roughly define the area of abundant seals at sea during each of the two
monthly periods chosen. In the case of the region about the Commander Islands,
data though almost wanting for the first monthly period, and but scanty for the
BecoDd, are suflicient to indicate a general mode of distribution similar to that demon-
Btrable in the first case. Within the areas of abundant seals, these animals are,
however, by no means regularly distributed, even at anv particular fixed date, but
are scattered in irregular patches in the diflfuse character already described, and are
very often thickest locally towards the outer limits of the area.

31C. Beyond these areas, seals are found more or less sparsely scattered over a
great part of Behring Sea
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I call attention particularly to this Mr. President.

Which in the first period extends, in the lon);itnde of the Prihilof iHlnnda, from
the Aleutian chain northward to abont the 59th degree of hititiide, includes the
whole vicinity of the western Aleutian Islands, and spreads again to a greater width
with the Commander Islands as a centre.

217. In 1891 the area of abundant seals abont the Pribilof Islands appeared to be
not only changed in form, bat considerably reduced in size in the second monthly
period; while that of scattered seals was not only changed in form, but much
enlarged in area.

That would be a natural consequence, Mr. President, of more seals

having occasion to resort to the islands—you would expect to find after

the period of their visit to the islands became practically finished, more
seals out in the scattered regions further away.

It appears, that in most years, in the later summer this area of scattered seals

extends to the north-east of the Commander Islands, qnite to, or even beyond, the
60th parallel of north latitude. This particular extension is probably to be explained
bj' the drift of that branch of the Japan current which flows through the western
part of Behring Sea, assisted by the prevailing southerly winds in the same part of
the sea in June and July; while the comparatively restricted spread in a northward
direction in the eastern part of the sea may be similarly connected with the general
movement of the water from north to south in that region.

Then you may pass the next two paragraphs which bear upon great
detailed observations which support their statement, and I wish to read
paragraphs 220 and 221.

220. An examination of the area surrounding the Pribilof Islands in which seals

were abundant in 1891, together with such other facts bearing on former years as

could be obtained from pelagic sealers, indicates that the maximum limit to which
this area may reach from the islands in the summer months in any direction is not
more than about 180 miles, and it is probable that similar conditions obtain with
regard to the Commander Islands.

221. Respecting the number of fur-seals to be found at sea within the areas of
abundance above referred to, and exclusive of those frequenting the islands and
their immediate shores, it is difficult to attain to anything like certain results. The
endeavour has been made, however, in a tentative way to reach some roughly approxi-

mate estimates, by finding the number of seals actually seen in measured lengths of
runs in or across snch areas, chosen as tj'pical, and made at different times in both
monthly periods. The results obtained varied somewhat widely, as might be expected,
not alone in consequence of the actual difference in density of the seals, but also

from circumstances connected with the weather and the state of the sea surface.

The observations made were, however, combined in a general average, wfiich, when
thus treated, showed about one seal noted to each mile run. On the assumption
(which cannot be very far from the fact) that on the average a width of half-a-mile

was efficiently scanned from the deck, this would give a mean of two fur-seals to

each square mile of Sea surface within the area referred to.

I will ask the Tribunal not to overlook that statement when I come to

the corroborative testimony which I shall submit from the United States

affidavits. , I need read no more there at present, but I will ask you to

turn to paragraph 313 page 56 where occurs a statement to which 1

shall direct attention.

313. So far as the facts actually observed in 1891 go, it is apparent that there is

always a considerable number of seals swimming, playing at sea opposite each of the

rookery grounds, and that these in August consist largely of females, while in Sep-

tember great numbers of pups are to be found in addition. When extensive kelp

beils exist off the rookeries, the main body of seals is generally seen inside the kelp,

and at a distance of half-a-mile or so from shore comparatively few seals are seen;

while at two or three miles seaward from the rookery there is no notable abundance
of seals, and if sailing round the breeding islands, in a fog, at a distance of four

miles from the shore, it would he difficult for the closest observer (apart from other

indications) to decide when he had passed abreast of a rookery.

1 am not now upon the question of the distance which females go
specially—I will take that separately; but I refer to the general body
of seals.
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Now, the Court will remember that the original contention ofthe United

Statesaccorded withourown. lam not atall suggestingthatmy learned

friends are not fully entitled to the argument that they did not know,
or Mr. Blaine, when he wrote, did not know, as much as we know now.

I am myself going to use that argument in favour of some of my con-

tentions; it is equally open to my learned friends. I am entitled, how-
ever, to note in passing the original contention in the celebrated letter

from Mr. Blaine to Sir Julian Pauncefote, the actual passage being at

page 284 of the first volume of the United States Appendix,—the date

was the 17th of December, 1890,—in which you will remember the Presi-

dent asked the Government:

To agree to the distance of 20 marine leagues—within which no ship shall hover
aronnd the Islands of St. Paul and St. George, from the 15th of May to tlie 15th of

October of each year. This will prove an eftective mode of preserving the seal fish-

eries for the use of the civilized world.

Sir, in my submission, having regard to the evidence that we now
l)ave a distance of 60 miles, or 20 marine leagues, is very excessive; but
it is to be noticed that that distance was in connection with the dates

there mentioned, from the 30th of May to the 15th of September, and
would have left Behring Sea outside that 60 miles open during the whole
year; and in connection with what I am going to press upon this Tri-

bunal (for I ask to be allowed here again to make the observation), I

shall submit to the Tribunal that I am considering this question of

Regulations fairly from the point of view of assisting the Tribunal and
not trying to argue it too much from the British point of view, and I

say it is important to stop pelagic sealing in Behring Sea while the
stream of gravid females is going from Unimak pass up to the islands.

I mention that because it is quite clear, from that point of view, that
Mr. Blaine had not suflficient knowledge. I agree that that scheme of
his would have allowed pelagic sealing in Behring Sea in the months of
May and June north of the Aleutian Islands, and up to within 60 miles
of the Pribilof Islands; and I admit at once, so far as Counsel may
make an admission, looking at it impartially, that is a period of time
when in Behring Sea the most destruction would be done to gravid
females, I speak of Behring Sea as compared with outside Behring
Sea, because, from about the middle of May up till the 15th of June,
the female seals in large crowds, clustered together, are streaming up
from the Unimak pass and other passes close by to the Pribilof Islands.

Therefore, I call attention to this, and I think the Tribunal will think
I am not unfairly admitting it, that the zone proposed by Mr. Blaine,
which he thought to be eftective, did overlook or was insufficient from
an important point of view, and that the rights of pelagic sealers ought
to be restricted, so as to prevent any pelagic sealing in Behring Sea
when the herd of females close together are, to use an expression I used
just now, streaming up in close proximity towards the Pribilof Islands.
J may make this observation once and for all, and submit this to the Tri-
buiuil, in the Pacific Ocean, and even round the coasts of the Gulf of
Alaska, the stream has a comparatively speaking wide area, speaking
of the stream of seals—that is to say it is dispersed from 3, 4, 5, 6, or
even 20 miles from the shore; that is the evidence, and I believe even
further. But when the seals get to pass through the Aleutian Islands
they might become pressed, be closer together, because the passage
through which they go is narrow, and people thought, even at those
Itlaces, nets put round might catch and destroy a very large proportion
of the female seals. So a point to be considered by this Tribunal, and
considered I admit most carelully; is to see that during the time that
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the congested herd of female seals, or the congested body of female
seals, is passing through the IJuimak and other passes up to the Pribilof

Islands they should be, practically speaking, free from attack.

Now, having reminded you, Mr. President, of what the view of the
Commissioners was, put down impartially and fairly, not as an admis-
sion forced from unwilling witnesses, let me in a very few sentences
remind you of how the United States evidence stands. I must go over
somewhat the same ground as was referred to yesterday in order to
supplement it a little. Will you take map 4 of the United States Case.
That is the sealing chart of the year 18!)1. How do the United States
advisers describe the condition of sealing area in the year 1891! You
will find that they have drawn again two imaginary circles round the
Pribilof Islands at a distance of 20 miles from the nearest land. The
Attorney General was not quite accurate in saying it would be more
than 20 miles in some places. That is not the condition. It would be
always 20 miles from the nearest land, and therefore more from other
pieces of land. It is a zone enclosing the distance between St. George
and St. Paul, you will see, because, being 36 miles apart, those two
circles would overlap. How do they describe that? "Seals within
this area very numerous ". That is the statement made in the United
Stat<*8 Case for the jjurpose of showing what was the condition of
things in 1891.

Now I will tell the Tribunal what this map shows. It has been used
in the United States Argument and in the evidence of the United
States witnesses as though outside that 20 miles it showed the sea very
thick with seals. On the contrary, it shows the reverse.

The total observations of six cruisers from the 15th July till the loth
September (that is to say, at various times between that), ])ut down
the total number, I have no doubt quite fairly, giving the dates and
numbers, is 615 seals.

The total area over which those seals are spread is 100,000 square
miles. Now do not let me be'misunderstood. It is quite possible that
on other days, or on the same day in other parts of these 100,000 square
miles there would be seals, comparatively speaking, sparse or frequent,

as you choose to call it, to the same extent. But it points to this, that
the observation, assuming it, as I do, to have been fairly taken, shows
that outside the radius of 20 miles from these Islands the seals are,

comparatively speaking, sparse, and further than that, that they
are existing in the condition, so far as thickness is concerned, where
you would expect to find them, if they were, as the evidence leads you
to believe, not in the course of actually migrating or going to or coming
from the Islands themselves. In other words, as it is described by
those who have made these affidavits, and compiled the evidence and
described them as being seen in one direction sometimes and sometimes
in another, and sometimes sleeping and sometimes not, and evidence in

the condition in which seals would be, treating this part of the sea as
that part of the universe they were inhabiting, if that is a proper
expression to use with regard to seals in such a condition. I only
pause, before I leave this map again to remind you of how misleading
the appearance to the eye would be when you remember the extraordi-
nary small scale on which this map is. I do not make the slightest

complaint, and I shall not be mistaken, but it is a fact that each one of

these seals covers from a mile and a half to two miles space on the
water and therefore does not represent what would be the physical
appearance of the seals in the sea itself.
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Now I ask the Court to take the map N« 6 of the Counter Case which

is the corresponding map of 1892 which my learned friend the Attorney

General referred to yesterday.

That is imi)ortant, because a good deal more information is given in

connexion with the year 1892 tlian is given in connexion with 1891,

which information I desire to put before the Court in a compendious
shape. In 1891, no doubt, not seeing the importance of the matter so

much, they either did not keep the logs or they have not given us the

logs. I merely mean tliat we have not the same amount of information

for 1891 that we have for 1892. In 1892 they have given us the logs, I

think, of all the six or seven cruisers that were engaged.

Now the state of things is this, and it bears, I shall respectfully sub-

mit, upon the very important corroboration, of the British Commis-
sioners' view. Six cruisers were engaged for 148 days; that is to say

combined, the total days occupied in examination was 148, ranging
between the 20th July and the 31st August, some more and some less,

amounting altogether to an average of something like 35 or 36 days
observations each. All the logs are given, and one, the "Corwin"
gives the nnniber of seals they observed in all cases. The " Corwin " in

one or two instances—a few outside and a greater number inside the 20

mile radius, says that in certain instances the seals were too numerous
to be counted.

It is not quite possible to give an exhaustive statement with regard
to this, but this is what the map shows and what the logs show. In the
first place, will the Tribunal kindly observe again the 20 mile radius or

zone, which is a little more accurately drawn upon this map than upon
the other but sufficiently for our purj)0se corresponding with that of

1891 and the words are written "Seals within this area very numerous ".

Then occur, Mr. President, the pictorial representations of the other
observations extending, as you will notice over a considerable area of

sea, and I perhaps cannot point my observation more than by telling

you that the map has been correctly made from the logs.

On the 20th July, almost due south-east of the Pribilof Islands, you
will find 102 seals in a large cluster, and there are 102 in that bunch
when it is counted it is correctly put down, and they cover an area, as
nearly as possible, as well as you can check it of 400 square miles. If

it is a picture of what was seen the 102 seals would, in fact, cover »
space which would be perhaps three or four acres at the very outside
they would not cover it, but be in it. The map shows as though they
covered a large area. That is perfectly fair, but I want to remove any
false impression. This map and the log show this, that daring all this
time with a number of cruisers in and out, as was shown yesterday

—

and I need not bring it to your attention again—the total observa-
tions outside the 20 mile radius were 1062 seals; the total observations
counted inside and outside were 1859, and then within the 20 mile
raditis there is "thickly populated, very numerous ". They very nat-
urally and very properly not only did not attempt to count, but could
not because they were so very numerous. The area is nearly as large
as the map of J8i»l covers, and even of the observed and counted seals
40 per cent are found within the 20 mile radius; but when you remem-
ber this area is s])reading out and by geometrical progression getting
larger and larger.

The President.—The seals within the 20 miles radius are not taken
from the map, but from observation.

Sir Richard Wehstkk.—The ditterence between 1062 and 1859 or
about GOO seals is taken Irom the logs, that is to say, in addition to the
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outside 1062 there are other instances of seals actually counted inside

the 20 miles whicli brings it up to the 1859, the total number, that is,

independently of the densely thick seals which they did not attempt to

count inside close up to the Islands.

I therefore respectfully submit to this Tribunal asking them to

remember that these observations are addiessed to tliem for their

assistance and not for the purpose of endeavoring to produce an unfair

or distorted impression upon the mind of the court—1 say that this

evidence points to the strongest corroboration of the British Commis-
sioners' judgment that there was a fairly defined area—it may be 20
miles, it may be 15 miles, it may be 30 miles for all I care—I dare say
it also varies with the weather, and with the fish and with other inci-

dents connected with seal life, but there is a certain defined area within

the immediate proximity of the Pribilof Islands at the time that the
Pribilof Islands are densely crowded with seal life—outside that there

is a sparse di>stribution of seals which are not in attendance upon the
Islands but which are seals for reasons which I may have reason to

examine inhabiting the sea, paj^sing through the sea, and to be found
from time to time under such circumstances that they can be occasion-

ally captured by the sealer.

The President.—I suppose the information you have given us in

part concerning the Kussian Islands tends to show that the general
circumstances of seal life on the Commander Islands is the same.

Sir KiCHARD Webster.—The inlormation we have obtained—

I

shall have to refer to it later on—from the Commander Islands is the
same, that under ordinary circumstances the seals do not go far from
the Commander Islands—it might be 10 miles it might be 15 miles, it

may be 20 miles, and that a zone of 30 miles suggested by the Russians,

for a special reason which does not apply to Pribilof Islands, as I shall

show later on, is certainly an outside distance. But I address these

observations to the Court in order that they may understand upon our

own independent investigation, quite apart from that which has been
subsequently discovered in regard to this matter, these are the consid-

erations that the Court ought to take in view when they decide what
are the limits to be put upon a legitimate industry in order that it may
not be curtailed further than is necessary for a proper protection of the

life of the animals which are the subject of consideration.

The President.—Have you any information as to the proportion of

the Commander 1 sland seals to the Pribilof Island seals. Is the Kussian
herd larger or smaller.

Sir KiCHARD Webster.—Smaller.
The President.—Do you know the proportions.

Sir Richard Webster.—Yes, I can tell pretty well. In an ordinary

year the Russians think they ought to kill 56,000 to 57,000 seals on the

island. In an ordinary year the United States contend, and I dare say
:•ightly they kill 100,000. My case is 100,000 is very much too large, but
1 should think in all probability the correction of it would not bring it

down so low as the Russian. I think the evidence is as to the Com-
mander Island group or family, that the number of seals of the Pribilof

Islands is larger.

The President.—Comprising Robben Reef, or is that a separate

flock.

Sir Richard Webster.—I was speaking of it as a whole, but if I

am wrong it will not be taken against me.
Mr. Phelps.—I observe that the last two years before the modus

Vivendi the Russians took about 30,000.
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Sir KiCHARD Webster.—I think the evidence read yesterday was
tliey used to take 57,000 before the modus mrendi and after the modus
rir'oidi it had fallen to 35,000 and 33,000, That is my recollection.

^Ir. Justice Haulan.—Which modu^s vivendi.

Sir KicHARD Webster.—Of 1891, 1892. I do not complain of the

interruj)tion. On the contrary, if at any time Mr. Phelps thinks I am
wrong or wishes to correct an error I am personally obliged to him, for

he once said. -Mr. President, in a speech which is classic and historic

and which will never be forgotten by any one who heard it that a man
who never makes a mistake, never makes anything, and I desire to say

nobody is more conscious than I in addressing an argument of this kind,

that it is impossible to avoid mistakes and if I by ignorance or want of

recollection, make a statement which my learned friend thinks to be so

inaccurate that he desires to correct it, I am personally obliged to him
for calling attention to it. The figures I had in my mind were taken
from the Kussian correspondence and I thought I was right.

In the years 1889 and 1890 before the establishment of the Anglo-American modus
Vivendi the catch amounted to 55,915 and 56,833; while for the years 1891 and 1892 aftei

the above mentioned agreement the figures fell to 30,689 and 31,315.

Therefore apparently assuming the Commander and Eobben Islands,

to be atiected by pelagic sealing, between 50,000 and 60,000 is what the

Eussians seemed to consider their normal yield.

Having called attention, Mr. President, to the maps of the United
States 1 am going to ask you kindly to unfold Maps 3 and 4 annexed to

the British commissioners' Report. There is a preliminary observation
which ought to be made. You will remember prior to these Commis-
sioners' Keports very little indeed about the seals at sea was known;
something, a good deal, was known about the seals upon the Islands,
but the British commissioners and the United States commissioners
have added considerably—particularly the British Commissioners—to

the knowledge of the world with regard to the seals at sea. You will

find Map 3 shows approximately, according to the opinion of the British
Commissioners the area frequented by fur-seals in the period extending
from July 15 to August 10, The darker coloured area is characterised
by abundant sealsand the lighter area is characterised by scattered seals.

You will notice that the commissioners drew the distinction rather dif-

ferently between what I may call abundant seals and scattered seals.

It is a little difficult to follow that area—it is rather larger in some
respects. It looks to me in some cases to go out as far. I should think,
as GO or 70 miles, or even further on the north east, but judging from
the distance, from the Pribilof Islands, it would seem to me to go some
where about half way to Unalaska.
General Foster.—That is 195 miles.
Sir KiciiARD \\ EBSTER,—I havc stated the distance from the Pribi-

lof Islands which is 182. You take 195—1 do not care which it is, 1 do
not suggest that these gentlemen are absolutely accurate. They would
be the last to wish that I should make any allegation of that kind.
They are atta(-ked in the United States Counter Case for having sug-
gested that the seals are found scattered over the sea practically con-
tinuously—although of course in sparse numbers—from the Pribilofs
to the Commanders. I will call attention to that very shortly, and we
will see on which side the truth lies in that respect. This Map N° 4
gives a similar sort of area for the Commanders. I remember the
British Commissi(»ners did not visit the Commanders till later in the
season. If you turn to Map 4, you will find a general distribution of
seals over Behring Sea, an opinion more than supported, proved, by the
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evidence now before the Court, and a rough idea of what they thought
to be the comparatively speaking dense area.

But, Mr. President, of course, we must define terms before we use
them, and it is quite evident from reading the Report that the United
States authorities when they speak of these 20 miles about the islands

characterized by, very numerous seals so numerous they could not be
counted, were not speaking of the same kind of distribution as that

which extends all over the thicker part of the British Commissioners'

colour. That appears from the British Commissioners' Keport itself.

Now, it may be said that I do not correctly interpret the United
States Map; and, therefore, I should like to read one passage of very
great signitieance from the United States evidence in regard to this

matter. Will you. Sir, be good enough to take the United States

Counter Case, and let me read you a passage on page 235 T What I

have been trying to give the Tribunal, in the hopes of assisting them,
is the effect of reading and boiling down these logs, reports and
affidavits and to give it to you as shortly as possible; but there is one
passage on page 235, which is deserving of special notice. Cap.
Coulson was in charge of, I think, the " Kush" and he took his instruc-

tions from the " Albatros ", and I may tell you, Mr. President that

he cruized from South-south-east to North-north-east, that is to say,

to the eastward of the Pribilof Islands principally. He says:

At every station where the vessel was stopped, codfish was taken; in some
localities they were abundant, at others only a lew were caught.
Daring the month and wliile prosecuting the work, the vessel has cruised nearly

three thousand miles, and in the whole time not one vessel engaged in taking seals

has been seen. The weather, as will be noticed by the Seal Log, has been unfavor-

able for sealing a greater part of the time, added to this the scarcity of seals on the

Eastern side of the Pribilof Islands will account for the small number of seals

observed or taken and the little information gathered.
On nearly every point of the compass on which the lines were run and the seal

herd, or what might be termed numerous seals, were passed at ten miles.

that means ten miles from the islands,

And the numbers decreased rapidly, so that at forty miles few seals were seen, and
at fifty, on most all o£ the courses, no signs of seals were seen. The exception to

this rule was in one or two of the Northern and North Eastern lines, where seals

were met in small numbers, one hundred miles away from St. Paul Island; these

were apparently feeding on some surface food, as large flocks of whale birds, and in

one instance a whale, were in the vicinity. Night coming on prevented close obser-

vation or investigation.

Therefore, that would show you that, at any rate speaking of the

eastern side, the view which I have been expressing to the Tribunal

was in substance the conclusion at which Captain Coulson arrived as

the result of his investigation. Captain Hooper's affidavit 1 have
already read and criticised; I will only remind you of it, on page 216,

where he says that he found, what he calls, numerous seals in certain

latitudes at a distance of 300 miles, from which,

—

I infer that the western limit of the range of the Pribilof herd of seals is between
two and three hundred miles from the Islands.

I criticised that when addressing you on the question of property,

and will not refer to it any further at present.

Mr. Phelps.—The figure 300 is a typographical error, and should

be 200.

Sir Richard Webster.—Is it 200 in the original Report!
Mr. Phelps.—General Foster can explain it to you.

General Foster.—I gave Mr. Tupper notice of the fact that we
would claim that that was au error, that it should be 200 in place of
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300, and it is plainly indicated by the context, if you read the whole

page. It will sliow itself when you examine it with the Chart.

Mr. TUPPER.—And I may say that you informed me, as I understood

you, that the error, whether it is an error or not, is in the original

Kei)ort signed by Captain Hooper.

General Foster.—Yes, it is a type-written copy.

Sir liiCHARD Webster.—Well, my learned friend, Mr. Phelps, hav-

ing said that it is a typogiaphieal error, I of course accept it at once:

but I attach so little importance to the actual question of distance,

having regard to what the maps themselves show, because the 1,0(38

seals ill the 100,000 square miles include the seals observed by Captain

Hooper and all the other cruizers, and we know what he means by
numerous seals because every single set of seals he observed outside

the 20 mile radius was counted and put down. Therefore, whether it

be 200 or 300 for the purpose 1 am contending for is immaterial, but I

think I ought in justice to myself to say that, when I made the argu-

ment about the 300 miles the other day, I did not receive the slightest

notice fiom my learned friends of the mistake, nor did I hear of it till

some days afterwards, when I immediately made the enquiry to know
if it was in the original.

Lord Hannen.—I think, if you look at the paragraph. General
Foster's observation is borne out, and I think he is correct, because it

speaks of a 200 mile zone " dividing that part of the sea over which the
"Corwin" cruised into zones" up to 200 miles, and he says, " I find the
percentage of seals", and so on.

Sir Eic^ARD Webster.—I had not examined it from that point of

view, my Lord, I was only looking at the statement with reference to

the supposed absence of intermingling when I made my last reference

to it.

Now the main point of attack made on the British Commissioners is

because they have stated, as the result of their own observations, taken
during their own cruising, that the seals did extend sparsely, practically

speaking, all the way across Behring Sea. Now if I was entitled, and
if 1 desired simply to incorporate, as part of my argument, the mere
statement in the Commissioners' Supplemental Report, I should from
their own investigations prove that they did in fact see seals right
away across; but 1 prefer to take another course, and I will ask the
Tribunal kindly to turn to Volume 2 of the Appendix to the British
Counter Case, pages 23 to 27, where they will find a very convenient
abstract of the affidavits which bear upon this matter.

^
I will only

pirk out those (there are some 57 of them, and 1 will not trouble the
Tribunal with the whole of them) that bear directly on this question of
seals in Behring Sea. If you will look at the top of page 24, it is a
verbatim extract of Mr. Blllard's affidavit given later on in the book,
page 50:

Last year the " Beatrice" crossed Behring Sea from east to west, starting from
ahoiit 35 miles north of St. Paul Island. I saw seals all the way over to the Copper
Island Krounds and got two seals on 27th July between American and Russian sides
of the .Sea.

Mr. Bragg, the next man, also on page 56.

In the year 1887 I w. nt over to Copper Island on the schooner "Teresa'' and I saw
seals in Behring Sea all the way across.

And if yon go to the top of page 25, George French his affidavits are
at pages 44 and 4(», but I read from the summary on page 25.
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Last year, 1891, when the "City of San Diogo" was croHsing Behring Sea from
Amntka Pass to Copper IbIjuuI, we passed small bands and bnnches of seals travel-
ling rapidly north-east<^rly. Tins took place on three difVerent days. The last lot we
met were about 150 miles from the Copi)or Islands. I am fully satistied they were
crossing Behring Sea to the Pribilof Islands. This was between the 5th and the 12th
July 1891.

Then De Witt, the next but one:

I have been over to the Copper Island grounds twice, in 1891 and 1892. In 1891
the " Viva " crossed Behring Sea from about 20 miles north of Amiitka Pass to the
Copper Island grounds. I saw seals scattered all the way over. This year the " Sea
Lion" went over outside the Aleutian Islands. I saw seals in about the same way
all the way over.

Then Captain Charles Campbell

:

I went over to the Asiatic side of Behring Sea last year and this year, last year
through Behring Sea, this year outside. Last year we saw seals on the way across
whenever the weather was fine. There was no way of telling when we saw the last

of the seals that frequent the Pribilof Islands, and met the first of those that were
going to the Commander Islands.

Then Thomas Brown

:

Last year and this year I hunted on the Asiatic side of Behring Sea in the summer.
On the way across last year through " the Sea" we saw seals whenever it was line, and
got some, and this year we saw some seals south of the Aleutian Islands as we went
across.

I need not read more of these, and I come a little lower down to.

Captain James W. Jood.

In September last [on "Enterprise"], on my voyage home from the Asiatic side, I

saw seals in mid-ocean 200 miles east-south-easb of Attn Island.

That is south of the Aleutians, and I need not have read that.

When ordered out [of Behring Sea] in 1891, I was about 30 miles northward of
(Jnimak Pass. I at once sailed across the* sea westward to the Copper Island
grounds, following a course along the 55th parallel north latitude. I saw seals all

the way across to the Commander Islands. Some of the seals were sleeping, others
travelling, some east, some west, most of them going east.

Then if you will turn over to page 26.

Maurice Edwards.

I went over to the Russian side of Behring Sea last year [1891], and I saw a few
scattered seals all the way across.

Then the 4th, turn down:
William Edwards.

Last year [1891] I went over to the Russian side of Behring Sea; we saw a few-

seals all the way across.

The next man, Captain Thomas O'Leary:

I went across to the Russian side of the Behring Sea last year [1891]. We found
a few seals nearly all the way across.

Then George Wester.

In travelling from the American to the Asiatic side of Behrfng Sea from the middle
of June to the middle of July, I have seen seals all the way across on fine days.

And then on the next page, last but two, captain Andrea McKiel
says that:

In 1891, the "Maud S", after being warned, sailed across Behring Sea in nearly a
direct line between the Pribilof Islands and the Commander Islands. I saw seals

every day on the voyage over.

Then the next voyage, is passing south. I need not refer to that.

Mr. Macoun, when sailing across the Behring Sea in the year 1892 (I

read from his Eeport at page 138 of the first volume of the Appendix
to the Counter Case) says

:

B S, PT XIV 8
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( »n the return trip to St. Paul Island we again encountered such bad weather that

no look-ont conld be kept for seals. While the ship was laid to, between noon and
."(

I), m. on the iUh of September, many fur-seals were, however, seen swimming about

in all (lireitions. The ship's position at noon that day was latitude 58° 58', longi-

tmle 177^ 8' west, about 240 miles from St. Paul Island.

I will not stop to argue whether it is to be presumed that those seals

found swimming about there are to be considered as being all female

seals and each having a pup on the Islands that would perish if those

vseals were slaughtered.

I have pointed those out not for the purpose of dealing with general

intermingling, not for the purpose of calling attention to the body of

evidence to which I alluded when I was addressing you on the ques-

tion of i)roperty. You will remember, however, Mr. President, what
the claim of the United States is,—down to this line 35 and everything

east of that place where I have left the pointer on the map, longitude

180, is claimed by them to be United States property, under regulations,

so that no British vessel can catch or hunt seals there at all. I want
to know on what evidence my learned friends are going to suggest that

both in the Pacific Ocean south of the Aleutian Islands, and in the

Pacific Ocean north of the Aleutian Islands, that is to say in Behring
Sea, seals which on the evidence I shall submit to you are proved to be
scattered across in that sparse kind of way, and having no direct con-

nection with the Pribilof Islands at the time that they are so scattered,

are to be regarded for this purpose as being the exclusive property of

the United States, so that the British sealer, and I sui)pose, somehow
or other, the sealers of other nations, are not to be allowed to kill them
at all, at any time within those very wide limits to which reference has
already been made.

I ought to mention in connection with the subject I have just left, that
the United States Commissioners^Eeport gives us no statement or infor-

mation upon which we can draw any conclusion as to what is the breadth
or width of the populous zone, for reasons which I suppose are satis-

factory to themselves. They have not thought fit to investigate that
matter at all.

Now, I claim, Mr. President, to have established, upon the United
States evidence as well as upon the British evidence, that the zone of
sea thickly populated by seals in immediate proximity to the Pribilof
Islands at a distance which may be taken roughly at 20 miles; but lor
my puri)ose I care not if you consider, on a review of the evidence, it

is 15, 25 or 30,—it is immediately round these islands. My learned
friends endeavour to meet us in another way. They say, or rather they
would say if they would bring their minds to bear on Kegulations prop-
erly so called,—That may be perfectly true, but we say that outside that
30 miles there is a certain number of seals,—we say a large number of
female seals, feeding or desirous of getting food, and these seals are
caught by pelagic sealers in such a condition and at such a time that
the life or death of the young upon the Islands is involved in their life
or death.
Now, I was about to consider this question of the females feeding,

and the time during which they feed, and the distance to which they
go. It is impossible for me to make any assumption as to what my
learned friends may ultimately concede in arguing, but I do not propose
to go over the evidence in support of the two statements made by the
Att()riiey General yesterday with regard to the male seals, unless I had
an intimation that it was going to be seriously disputed. The first is,

that the bulls do not feed at all during the time that they are on the
Islandsj secondly, that, on the United States evidence, the "hollus-



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Ui. C. M. P 1 15

chickie", or bachelor seals, though out of the water from periods of from
4 to 6 weeks, or even longer, practically speaking do not feed at all. I
am prepared to establish both those propositions from the United States
evidence alone; but I want to consider whether, on general considera-
tions, it is not highly probable that that which the evidence supports
will be the fact. Nobody suggests the individual male seal knows that
it is going to be killed at a certain age, or it would try to enjoy life as
much as it could during the time that it was going to be allowed to live.
Nobody suggests, for instance, that "holluschickie" at 3 years old

know they are going to be knocked on the head at 4 years old; or that
''holluschickie" at 4 years old know they are going to l>e knocked on
the head at 5. We know when they come into a proper condition to be
bulls 6, 7, or 8 years old, or possibly a little younger, they do fast for
these extraordinary periods of from 2 to 3 months. I should have
thought that if a seal is going in the year 1890 to fast for 2 months and
performing the functions you know of during that period, it is very
improbable that it will have eaten for every week of its life, or every day
of its life in the previous years of its existence. You would expect
from natural laws that if a seal has to go through that state of things
and that ordeal, the natural course of its training would be that in
these earlier years it will be in a condition to go without food, at any
rate after it has grown up, during that time until it is out upon the
Island, speaking of the substantial part of the time.
Now, we come to the females; and we start, as I shall show you pres-

ently, with this statement (I am aware that I must not treat it as an
admission after what was stated), that for a considerable time, and I
think the lowest at which it can be fairly put upon the evidence is a
period of from 3 to 4 weeks, the female, after giving birth to the young,
does not go out to feed at all. Now, I propose to pursue exactly tlie

same course, Mr. President, and to call your attention to such paragraphs
of the British Commissioners' Report upon this matter as have not
already yet been called to your attention.
Now on page 54 at paragraphs 303 to 308, read byme yesterday when

the Attorney General was arguing on this matter, you will find the con-
clusion of the British Commissioners with regard to the feeding of the
female seal, which conclusion is, according to the judgment of the Brit-

ish Commissioners, that until the time when the pup seals are beginning
to take care of themselves the female seal, though it goes into the water,
does not go out to feed. It is based upon facts—when I say "facts",
upon information, the value of which the Court was able to appreciate
when I read it yesterday, and I do not propose to read it again. Now
let us see what further evidence there is upon that particular matter.
Now I call attention, at once, to a statement made in an Affidavit of
Mr. Stanley-Brown, and as this is the first occasion upon which I have
had to refer to the evidence of Mr. Stanley-Brown, I wish to say a word
or two which will be taken to apply to all the observations on his evi-

dence and to him, which I make. It is no part of my duty, and much
less of my intention, to attack the evidence of Mr. Stanley-Brown on any
particular point in so far as it depends upon matters which he saw or

observed himself. I believe him to be a gentleman who certainly would
not intentionally make any statement he did not believe to be true; but
in critcising Mr. Stanley-Brown's opinion the Court must renitinber this

fact: That until the year 1891, when he went to the islands, he had
never studied seal life at all, and never had been any where near the

Pribilof Islands or taken any part in the investigation. I mention that

and I shall have to point my observation again when I come to remind
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the Tribunal of what has been the conduct of the United States Gov-

ernment in connection with the information they have obtained—that

although there were at their disposal five or six competent gentlemen

who had been in an independejit position and had previous experience

of the existing, state of things on the Pribilof Islands, and therefore

whose opinion would have been extremely valuable inasmuch as they

would not be forming conclusions for the first time, but would be bring-

ing their opinions to bear on the changed state of circumstances—the

United States, in the exercise of their discretion, thought tit to send, in

the years 1891 and 1892—1891 particularly—to the Islands, Mr. Stanley-

IBrown, who while his powers of observation were, I will assume, equal

to tliose.of anyone and his intention to record accurately surpassed by
nobody, on the other hand it is obvious from a perusal of his aflBdavits,

that he spoke in ignorance and in inexperience of what had been known
before of the habits of these seals, and to a large extent was forming
opinions and drawing conclusionswhich a vast mass of testimony enables

one to show are incorrect, or at any rate are not correct to the full extent

they are not stated.

Now, Sir, the paragraph to which I was about to refer will be found
at page 386 of the United States Counter Case. This is referring. Sir,

not to his visit in 1891 but to his visit in 1892. The paragraphs of the

afiidavit are not numbered, but j'^ou will find it is the last paragraph on
page 386. He says there

:

I arrived on the island this year a few days aft«r the coming of the first cows, and
by selecting a small liarem composed of seals the arrival of which I had seen, and
giving it daily observation, I was able to satisfy myself that females begin to go into

the water from 14 to 17 days after first landing. On first entering the sea they make
a straight line for the outer waters, and as far as the eye can follow them they seem
still to be travelling.

It is perhaps unfortunate that we were not told what distance that
was. We know from other evidence that the sea, at those times is

densely crowded when the weather is fine, with seals. Then Mr. Stanley-

Brown says

:

The first cows to arrive are the first to depart in search of food

;

Of course that is purely inference, whether or not they depart in

search of food

:

And by the first week in Jnly the cows are coming and going with such frequency
as to be readily seen at any time. The accompanying photoCTaph (taken on July 8,

1892, from the same position aH, but one day earlier than, the one last year which
faces page 13 of Vol. II of the Case) shows pups the mothers of which are already at
sea.

I do not think the photograph will enable you to tell that the pups'
mothers are already at sea, but I am quite willing to assume that Mr.
Stanley-Brown did see—and I take it from him without a word of criti-

cism—the mother-seals going into the water, and that the conclusion
that he draws is that they begin first to go into the water at from four-
teen to seventeen days. Whether they first go into the warter to feed, or
whether they go into the water for purposes of enjoyment, or for other
purposes dictated by other instincts, as others have thought with not
less experience than Mr. Stanley-Brown, is a matter which one may
fairly criticise; but at any rate the furthest that Mr. Stanley-Brown can
go, looking at the matter from the point of view that he is entitled to
look at it from—namely that of supporting as he fairly wished to sup-
port the United States case—is that they go into the water for the first

time from 14 to 17 days after they come on shore.
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Now I desire to call attention to a js^entleman who is equally entitled

to be treated in the same way, and will, I have no doubt, be treated by
my friend Mr. Phelps with the sauie fairness as I have treated Mr.
Stanley Brown—I mean Mr. Macoun, who also had the opportunity, for

a very lengthened time, of observing this matter, and who was also on
these islands during the same two years that Mr. Stanh^y Brown him-
self was. But I must again be allowed to say that I do not put for

ward Mr. Macoun as a witness whose opinions are to be taken as of
great value based upon previous experience, because he, in the year
1891, went I believe, for the first time, to the Pribilof Islands, and had
not been in the position of having previous experience.
Now at page 142 of the Ist volume of the Appendix to the British

Counter Case, I call attention to a paragraph that has not yet been
read in Mr. Macoun's report. He says

:

Within a few hours after a pup is born it receives its first nourishment from the
mother; and for some days, while the mother remains aboat the harem and the pup
is too young to wander far from it, there can be little or no doubt that each mother
seal suckles her own young one alone.

It was not until the Ist of July that I first noted pups forming "pods" or small
separate herds.

The time of arrival, if I remember rightly, of the mother-seals for

the purpose of giving birth to the young is about the 10th or 12th June,
so that this would make the pups somewhere about 19 to 21 days old.

It was not until the Ist July that I first noted pups forming " pods ", or small
separate herds; every harem was still well defined, but the pups belonging to each
had begun to show greater activity, and the older ones had to some extent formed
little "pods" a few yards distant from the mother seals. By the 5th July it was
noticeable that the pups from adjoining harems had " podded " together between
them, while the haremis themselves were still, with few exceptions, compact and
well defined.
The cows had not yet begun to go to the water. The few wet ones seen upon the

rookeries were without exception rtmales that were still carrying their young. The
seals on a great many small harems were counted, and it was always found at this
time that the pups and cows were in about equal numbers. Within the next week,
however, the cows began to go into the water, but not in great numbers. They
seemed content to swim about near the shore, and were often seen hauled-out on
some flat rock after they had been but a few minutes in the water, and, after scratch-
ing themselves for a little while, would plunge again into the sea, swim to shore,

and go back to the harem to which they belonged.

Now you will remember, Mr. President, that the observation of Mr.
Stanley Brown was that he saw, as he believed, the female seal to be
still travelling when he last saw her. Mr. Macoun, also observing for a
very considerable length of time, and having many days to devote to

this, describes that which is in accordance with the evidence of previ-

ous persons of experience in this matter who had written on the sub-

ject, and have called attention to the fact that the mother goes into the
water, remains in the proximity of the islands, plays about the islands,

and comes out again. Then follows a long passage read by Mr. Coudert
(I do not intend to read it again—I want to spare the Court as much
as I can), with reference to the question of whether a mother suckles

her own pup or not. Sir, I am not going to trouble the Tribunal with

a lengthened discussion on that point. From natural instinct it would
seem to me—I must not do more than submit it to the Tribunal—tliat

in all probability the mother does as a rule, suckle her own i>up; but it

is by no means uncommon both in domestic, and in wild animals, to tind

that mothers do allow other of their species to suck, and of course we
know it is a means in the case of sheep, and the case of other animals,

whereby the young are kept alive before they are able to feed. But in

™y judgment the point becomes, comparatively speaking immaterial, for

this reason—that there is abundant evidence that alter about three or
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four weeks to five weeks to put it accurately—the pup seals beofin to

spread all aloiifr the shores of the islands for vast distances—distances

of a mile, a mile and a half, and even more, and occupy positions in the

islands away from the harem to which the female would return if the

pup was absolutely dependent upon her; and therefore it seems to me
to be comparatively immaterial unless we were in a position to say,

(which we are not), that up to a certain time the pup is dependent on

the mother and that after a certain time the pup is independent of the

mother. Criticising the evidence as fairly as I can, it seems to me that

there is no evidence of the pup feeding independently^ before it is three

to four weeks old, and that after that time there is substantial evidence

to show that the pup can, to a certain extent, take care of itself: but

again I say I think in all probability that with seals as with other ani-

mals, the pup will go on sucking the mother much longer than a period

of three to four weeks if it gets the chance.

Now at the bottom of page 143 is another passage in Mr. Macoun's
report which I wish to read. He says:

I was repeatedly told by agents of the United States Government tliat wlienever
females were seen coming from the water they had been out to sea for food. This
was manifestly absurd, as when the morning was cold it was apparent that few seals

were absent from the rookeries, but if the sun afterwards came out, or the day grew
warmer, hundreds of seals would be seen going to the water, and late in the after-

noon, or towards evening, as it became cooler, they would return to their respective
harems. At such times the water from 100 yards or so in front of the rookery wonld
be black with seals, while further out but few—and sometimes none—were to be
seen. Many females were watched from the time they left the harem until they
were lost among the multitude of swimming seals. They would slide into the water
and roll about with evident enjoyment for a few minutes, and then come out upon
some rock ; after a short rest they returned again to the water. Though a careful
watch was often kept, no cow was ever seen by me to enter the water and swim out
to sea.

On the 23rd July, at Lukannon and Ketavie rookeries, more than half the seals
were in the water, but careful examination, through field-glasses, of the sea in front
of these rookeries, neither showed seals coming towards the land nor going from it.

During the seasons of 1891 and 1892, but more especially in 1892, I spent much
time at sea in the vicinity of the seal islands, and during both seasons kept a careful
count of the number of seals seen in the water. It was not«d in both ye.ars that
while the seal were very abundant in the immediate vicinity of the rookeries, and
few were always to be seen between 2 and 3 miles from the i.slands, very few were
after that to be seen until we had gone a long distance out to sea. It is thus evident
that the number of seals going to and from the islands is very small.
On the nth September, when on H. M. S. "Melpomene" we steamed from North-

east Point to the village of St. Paul—a distance of about 11 miles—being nevermore
than 3 miles from the shore, and most of the time much nearer to it, when oflF North-
east Point, Polavina and Keef rookeries, thousands of seals were, with the aid of
field. glasses, seen playing in the water near the shore, but very few close to the ship
at the distance stated from the land.

1 mention that, Mr. President, in order to show you that Mr. Macoun
had opp(utunities of investigation, exercised those opportunities, and
has recorded the results of his observation I submit, fairly; and it

leads to the natural conclusion, namely, that these female seals would
go into the water ac;cording to their inclination, especially if the
weather was hot, for the purpose of cooling themselves, or for the pur-
po.ses enjoying the water and then coming out again; whereas the
United States asks you to believe that no female seal ever goes into
the water excei)t for the i)urpose of going away and getting food and
coming back. It seems to me to be a somewhat extravagant assump-
tion, and I shall ask the Tribunal when they have considered this and
the further evidence, to come to the conclusion that the view submitted
by Great Britain with regard to this point is not without ample war-
rant having regard to the evidence which is before the Court.



ORAL ARGUMENT OF SIR RICHARD WEBSTER, (I. C. M. F. 119

Lord Hannkn.—The difficulty I feel about this is that there is a
great drain on tlie males; tliat nature has supplied means of provi<ling
for that drain : there is a great drain on the females during tin; time of
nursing, but there is no evidence that nature has supplied them with
any additional reserve of fat.

Sir KiOHARD Webster.—I do not think it is quite "no evidence"
my Lord. 1 am not sure whether there is any evidence of the emacia-
tion of the females after the period of nursing. I am very much
obliged to the Court for indicating any point upon whicli they think my
statement requires further support. I call attention to the fact—it

must be only a question of degree—that there must be that drain, ex
concessis for a considerable time—I say from 14 to 17 days or three
weeks. The whole significance of this, my Lord, is, during what perio<l

the pup is dependent on the mother. It is not a question of whether
or not the female feeds—the question is, whether a female that is killed

is one upon whom the life of a pup depends; because there is nothing
morally wrong from the point of view.
Lord Hannen.—We are merely on the natural history point.

Sir KiCHARD Webster.—Quite so, there is nothing wrong from the
point of view of the killing of a female. All 1 meant is, the I Jiited

States argument proceeds on three assumptions, everyone of which I

shall submit later on, are unjustifiable. First: that every female seal

killed at sea has got a pup on the rookery ; secondly: that every female
seal killed at sea has already been impregnated so that she is going to

produce another seal; and next they boldly state that the pelagic sealer

who kills a female seal kills three seals at the same time. I will not of

course refer to the passages in Mr. Coudert's speech on that. They
appeared to me at the time as being extremely exaggerated. My sole

object in examining this is not for the purpose of saying that female
seals never feed for any given time, which 1 can fix, after the birth of
the pup, but I submit to the Court that upon the evidence they are not
shewn to go out to feed until a time when there is reasonable ground
for supposing that the pup is to a great extent independent of the abso-

lute necessity of the supply from its own particular mother or from any
mother at all.

Mr. President, it is no part of my case—not the least necessary to

my case—to suggest that these females must fast for two months, or

anything of the kind. I have understated the period with regard to

the males, for it appears to be nearer three months; but however, it is

no part of my case to suggest that these females are to be subjected

and must be subjected to that draft u])on their strength. My whole
point is to endeavour that the court may have fairly before them the con-

siderations which bear upon what I may call tlie necessity for regula-

tions in connection Avith the preservation of seal life; and I submit that

so far as the evidence, apart from mere surmise and apart from mere
assumption, is before the Tribunal, it would seem that the period when
the pup is absolutely dependent upon the mother is, roughly speaking,

from three to four weeks at the outside, and that after that time,

whether the mother goes to sea to feed* or not is, comparatively 8i)eak-

ing, immaterial.
My Lord, with regard to the spreading of the seals out upon the

shores upon the islands, I desire to call attention to an extract from
Mr. Elliott's lieport for 1881. Now, Mr. President, having read this

extract, I propose temi^orarily to make a digression, once and for all,

with reference to the way in which I am going to use Mr. Elliott's

Reports and the evidence that I thiuk ought to be before you in con-
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uectiou witli them. The statement with regard to the seals that 1 pro

po.se to road is at page 40 of Elliott's Report of 1881.

Mr. Justice llARLAN.—The one that was published in 1881

1

Sir KicHARD Webster.—Published in 1881 by the United States

Government. It is what Mr. Foster called the Tenth Census Eeport.

Mr. Foster.—Prepared upon observations made from 1872 to 1876.

Sir Richard Webster.—Very likely so ; but this is a republication.

It had been previously published, as I shall show in a moment or two,

in earlier jears.

The i)aragraph is headed " Young Pups learning to swim."

Early iu August, usually by the 8th or 10th, I noticed one of the remarkable move-
meuts of the season. I refer to the pup's hrst essay in awimming. Is it not odd

—

paradoxical—that the young seal, from the moment of his birth, until he is a month
or six weeks old, is utterly unable to swim? If he is seized by the nape of the neck
and pitched out a rod into the water from the shore, his bullet-like head will drop
instantly below the surface, and his attenuated posterior extremities flap impotently
on it. Suffocation is the question of only a few minutes, the stupid little creature

not knowing how to raise his immersed head and regain the air again. After they
have attained the age I indicate, their instinct drives them down to the margin of

the surf, where the alternate ebbing and flowing of its wash covers and uncovers
the rock or sandy beaches. They first smell and then touch the moist pools, and
flouuder in the upper wash of the surf, which leaves them as suddenly high and dry
a& it inmiersed them at first. After this begiuning, they make slow and clumsy
progress in learning the knack of swimming. For a week or two when overhead in

depth, they continue to flouuder about in the most awkward manner, thrashing the
water as Uttle dogs do with, their fore-feet, making no attempt whatever to use
the hinder ones. Look at that pup now, launched out for the first time beyond his
depth ; see how he struggles—his mouth wide open and his eyes fairly popping. He
turns instantly to the beach, ere he has fairly struck out from the point whence he
launched in; and as the receding swell, which at first carried him off his feet and
out, now returning, leaves him high and dry for a few minutes, he seems so weary
that he weakly crawls up out beyond its swift returning wash, and coils himself up
immediately to take a recuperative nap. He sleeps a few minutes, perhaps half an
hour, then wakes as bright as a dollar, apparently rested, and at his swimming
lesson he goes again. By repeated and persistent attempts, the young seal gradually
becomes familiar with the water aud acquainted with his own power over that ele-

ment, which is to be his real home and his whole support. Once boldly swimming,
the pup fairly revels in his new happiness. He and his brethren have now begun to
haul and swarm along the whole length of St. Paul coast, from Northeast Point
down and around to Zapadnie, lining the alternate sand beaches and rocky shingle
with their plump black forms.

I now read from page 141 of Volume I, Appendix to the British
Counter Case, from Mr. Macoun's report:

The first pups I saw swimming in 1892 were in the water in front of North rookery
on St. George Island, the 18th July. The day was bright and warm, and the tide at
the time of my visit was just beginning to flow. A great many pups were playing
in the pools amcmg the rorks near the edge of the sea; in one place there were forty
or fifty going, in many others more than half that number, while all along the shore
the youu;; seals were in little groups of from three to ten. No old seals were near
them but those swimming about in the water and those going to and coming
from it. As the tide came in some of the pups slowly retreated, but many of them
remained among the rorks until the water was some distance beyond them. They
playeil about in much the same way a« holluschickie do, and swam from one rock to
another and ba(;k many times, with no appreciable interval of rest. I neither at this
time nor on any other occasion saw an old seal attempt to teach a pup to swim nor
carry it to the water; nor did I ever see anything that would lead me to suppose that
pups learned to swim. On the contrary, apupcut from its mother can swim foralong
time. Ten days later these jjups had increased considerably iu size, and were swim-
ming and playing about iu tlie water in great numbers, seeming as much at home
there as the older seals di<l ; a few of them were 50 or 60 yards from the shore diving
without apparent effort through the large waves that were coming in.
Early in August pups had begun to haul out with the holluschickie on the North

side ol Lukannou Rookery, ueirly a mile from the rookery, and bv the middle of
that month a great many of them were to be seen far from the rookery grounds,
fhey were of course, in greatest numbers in front of and near.
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I thiuk, Mr. President, it would save you a little trouble if I asked
you to be kind enough to take the chart of the rookeries. Would you
kindly take before you—I will have to refer to it a little later on—Chart
2 of the Pribilof Islands, in the United States Case. If you will turn
it with the north from you, the way the map is written, you will see
Keef liookery, Lukannon Kookery, Polavina Kookery.
Lord Hannen.—Which island!

Sir KicHARD Webster.—1 am on St. Paul's Island entirely, the
larger of the two. You will find Zapadnie Rookery, Tolstoi liookery,

Reef, Lukannon and Polavina. I shall have to refer to that map
later on.

Tbey were of conrse in greatest numbers in front of and near Lnkannon, Ketavie and
Reef Rookeries, but they extended in an unbroken line ftom Lukannon to the laud-
ing place at the village.

—

That, my Lord, is all the way around tliat point, Garbatch Rookery,
right around to the village The landing place of the village is where
Village Cove is written. The landing referred to by Mr. Macoun is at
Village Cove

—

in places mixed with holischickie, but very frequently there were no older seals near
tliem. At Black Bluff and between Zoltoi Sands and the Village landing place, large
blinds of pups swam about from place to place or hauled out on the rocks and sand.
It does not seem possible or probable that the mother seals should find their own
young ones among so m.any and at such a distance from the breeding ground; and
during the whole time I was on the Pribilof Islands I never saw a female seal suckle
a young one except on a rookery.

We have got this from the observation of Mr. Macoun, and we have
got it from the statement made by Mr. Elliott long before, that from
Northeast Point down to Zapadnie—You will see, Mr. President, that
Northeast Point is up at the extreme end of the island; Zapadnie is the
westernmost of the rookeries, my Lord, a little to theleftof the village;

and Mr. Elliott describes the pups that have just learned to swim as

having hauled out and swarmed along the whole length of St. Paul's

coast from Northeast Point down and around to Zapadnie.
It seems to me—I must not put it higher than that—as not an unrea-

sonable suggestion to make, that the pups being born some where
between—speaking roughly—the 20th of June and the first week in

July. By the beginning of August they are found spread all the way
along the coasts of that island. It does not seem to me an unreasonable
inference to draw that after that time they are independent of their

mothers; and I ask the court to observe that when the evidence shows
us that no female seal has ever been seen, according to the evidence,

giving suck to a pup except upon a rookery, it is a very strong corrobo-

ration of the point which I am pressing upon the Tribunal, that after

the pups scatter, are podded out and spread along the islands, they are

either wholly, or comparatively speaking independent of their mothers.

Would the President kindly follow on to page 141, the next passage:

From the time the pups first go into the water, they are to be seen with pieces of
sea-weed in their mouths, and there is no reason for doubt that from this time until

they leave the island, at least a considerable portion of their food is composed of sea^

weed picked up along the shore or in the waters adjacent to it. Mr. Elliott says

that he knows fur-seals feed to a limited extent upon crustaceans and squid, and nlso

eat tender algoid sprouts. Perhaps the seals live upon crustaceans and squid for the

first five or six months they are at sea. Squid, as has been shown in another part of

this Report, are plentiful near the seal islands.

Now, Mr. President, the proposition which I am contending for is

this: that after the first four or five weeks, to put it most against

myself, the seals are in such a condition that they are practically inde-
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pendent of their mother; and I shall call attention to that later on in

connection with the evidence which I have to call particnlar attention

to about the killing of females with milk in their breasts at sea at cer-

tain times later in the year.

I want now to make a digression in order to save repetition later on.

This is the tirst reference that I have made to Mr. Elliott. I ask per-

mission of the Tribunal for a very few minutes to let me put clearly

before them what are the fiicts with regard to Mr. Elliott, his position

and his reports, for of all things that are astonishing in the conduct
of this case the abandonment of Mr. Elliott's report of 1890 is the most
astonishing. Sir, there is not the slightest ground in the evidence or

in anything before the court for regarding Mr. Elliott as other than a

man of impartiality and of accuracy; but I am not going to allow it to

remain upon my statement or upon anything which I cannot vouch for

from the documents. May I for a few moments before the court

adjourns put this matter before them as briefly as possible.

You will remember, Mr. President, that Mr. Elliott was appointed
under an act of Congress. He has made statements in his report to

which I shall come later on in my argument—statements of fact that

are absolutely inconsistent with the United States case. That may be
a good reason for suppressing his report or it may be a bad reason.

So far as I know upon the whole of this evidence it is the only reason
that can fairly be suggested. Now, Mr. President how does the matter
stand? There are categorical statements of fact, extending over many
days in Mr. Elliott's report, to which I have to call attention later,

which are capable of distinct contradiction. He was accomijanied on
that visit in the year 1890 by not less than four Government agents,
Mr. Gofl", Mr. Nettleton, Mr. Lavender and Mr. Murray. There was
also present on that island during a great part of the time a perfectly
independent gentleman. Prof, Palmer. I am quite aware that Mr.
Foster has said that they do not agree with Mr. Palmer's conclusions;
and I was not surprised, for whenever.
Mr. Foster.—I did not say t\iat.

Sir Richard VVebsteu.—I so understood you.
Mr. Foster.—I said a great many of them.
Sir KicHARD Webster.—For whenever a statement is made, or evi-

dence is given, I am aware, against the view of the United States, the
United States do say that they do not agree with that; and of course
they are quite within their rights. But my point is this, Mr. President;
and I ask the court to consider this in fairness to the case I am pre-
senting: that of those four gentlemen though they make affidavits on
some mi)ior ])oints, to which I shall call attention later on, not one of
those four gentlemen has made any affidavit inconsistent with Mr.
Elliott's statements of fact. Nay, more; Mr. Stanley Brown was sent
to the islands in 1891, Mr. Elliott having made his report in the autumn
of 1890. I do not know whether Mr. Stanley Brown had Mr. Elliott's
report in his liand or not. We have never been told, and I have no
right to assMino it: but one thing is certain, he either had it or he had
it not. If he had it, he has not contradicted Mr. Elliott on the most
important and salient facts, as I shall show later on. If he had it not,
I do not think the court will think it was the right thing to send a per-
fectly independent gentleman to the islands without giving him some
information at any rate as to what the report was which had been pre-
8ent<*d to the (government by their accredited agent. Therefore, the
first ])oint tliat I make with regard to this is that on three separate
occasions Mr. Elliott has been put forward by the United States Gov-
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eminent as being the most experienced person who could possibly give
information with regard to seal life, lie has been pnt forward and
chosen with that object; and at no stage, Mr. President, prior to this

case have the contents of that report from which I rea<l tlie extract—

I

mean the report of 1881—been impeached until the matter came in

controversy to day. You may remember when Sir Charles Kussell
quoted from that report, stating that he did not understand that to be
attacked, my learned friends said they had not referred to it and
they must not be understood as agreeing at all in Mr. Elliott's earlier

conclusions.

But now, if the court will give me a very few moments with regard
to this matter in order to complete it, I am in a position to put before
the court that which I certainly had not the opportunity of doing a few
days ago. I happen to have before me the report of the debate in the
House of Representatives and in the Senate when this gentleman was
appointed; and I read from the public Congressional Itecord.

Mr. Carter.—Is that in the case?
Sir Richard Webster.—It is not.

Mr. Carter.—Then we object.

Sir Richard Webster.—1 read from the public document of the
Congressional Record of what happened in the Senate when ^Ir. Elliott

was appointed.
The President.—Is that an official paper?
Sir Richard Webster.—And I would tell you also that I am going

to read from the letter written from the Treasury Department at Wash-
ington, an official letter.

Mr. Phelps.—Will my friend excuse me. If we are permitted to pnt
in evidence from the public documents and elsewhere on the other side

of this case when we come to reply, I have no objection to your reading
the observations of any member of Congress on this subject.

Sir Richard Webster.—Mr. Phelps, I should not object, if it were
for me, to any public document being referred to upon this or any other
question; because in mj^ opinion
Mr. Phelps.—We should be glad to read the Secretary of the Treas-

ury's letter that accompanied this report and some other matters. If

we are to try Mr. Elliott we had better try him upon the evidence on
both sides.

Sir Richard Webster.—Yes, I quite agree. Mr. President would
you prefer that I should suspend for the present?
The President.—If there is an objection 1 think it would be better

for you to suspend.
Sir Richard Webster.—Before we adjourn will you allow me to

state that I proposed to read the oflicial letter of the 13th of March.
Lord Hannen.—That stands on a dift'ereut footing than the matter

to which objection was raised.

Sir Richard Webster.—Oh, no.

Lord Hannen.—I thought you were going to read reports of speeches
in Congress, and that I understood was objected to.

Sir Richard Webster.—It was not my fault, my Lord, that inter-

position was made before I had the opportunity of explaining myself
fully. I was going to read from the letter of Mr. Batchelor, the Actijig

Secretary, from the Treasury Department, office of the Secretr»ry at

Washington, the 13th of March, 1890. My only reference to it is the Con-
gressional Heport. When that letter had been read I did subse(iuently

intend to refer to some of the observations made in the debate. 1 wish
the court to have exactly before them what my proposition is.

The Tribunal thereupon adjourned for a short time.
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The President.—Before you proceed, Sir Eichard, we should like

to have a few words together.

The Tribunal then proceeded to consult for a short time.

Sir KicHARD Webster.—I have had an intimation, Mr. President

from my learned friend, Mr. Phelps, who is always courteous in these

matters, that may save the Tribunal further trouble with reference to

their consultation.

He does not propose to make any suggestion against Mr. Elliott other

than can be gathered from the face of the Eeport itself in the way of

criticism, and 1 do not wish to introduce any extraneous matter with

a view of either commenting upon or raising any comment upon Mr.
Elliott personally, it being open both to my learned friend, Mr. Phelps
and myself to criticize the Report itself. Therefore it is not necessary

for me, as there is nothing before the Tribunal, to bring forward any
independent testimony with regard to it.

The President.—The Report having been admitted, it is better to

proceed on that alone.

Sir Richard Webster.—It is very satisfactory to me, because my
learned friends have, whatever the objection may have been, met us in

a way that is fair, when it was necessary to dismiss or get rid of mat-
ters for the purpose of shortening the proceedings. The Tribunal will,

of course, see why I was anxious that they should have sufficient infor-

mation to enable them to judge of the merits of the Report, and I am
willing to take it upon the Report itself. Therefore I pass from that.

The Report, as you will see, bears on its face matter which may be
criticized and also evidence both of great accuracy and obvious verac-
ity, as we shall submit. I am very glad indeed that the occurrence of

the incident will enable me to shorten the time of my argument by not
having to refer to certain documents which have been put into my
hands.
Now, Mr. President, Lord Hannen was good enough to put a question

to me, and I apologize for not having the answer ready at the moment,
as to whether there was any evidence of the emaciation of females.
Lord Hannen.—Well, it was rather the other side of it. My ques-

tion was whether there was any evidence of their having a store of fat
like that of the males.

Sir Richard Webster.—Well, my Lord, I will not apologize to this
Tribunal for not being able to answer any question at the moment it is

asked. It is difficult to carry all the facts in one's memory, but my
learned friend, Mr. Robinson, has been good enough to remind me of a
passage which we should read in another connexion which will be found
at page 214 of the British Counter Case from a book of undoubted
authority by Professor Allen. 1 will look at the rest of the book
to-night to see if there is any other authority on the matter, but this
appears to me bear directly upon Lord Hannen's question.

The hahit of X)roloi)ged abstinence at tlie breeding season is -well known to be nor-
mal among the I'iiinipedia as a whole; and notwithstanding the number of years over
which the habits of seals have been observed, there is no record of food being found
in the stomachs of females when killed upon the islands, or any facts that justify the
Btatement that nursing females leave the islands on feeding excursions.

>> filing particularly of the eared-seals (or fur-seals and sea-lions), Professor Allen
says:
One of the most striking features in their history is that at this period [that of

reproduction], both aesea pass weeks, and even months, without food, or without
oltou visiting the water. Arriving at the breeding-grounds exceedingly fat and
unwieldly, they seem to be sustained by the fat of their bodies, they finally leave at
the end of the breeding season greatly emaciated.
A Bimilar fact has been long known in respect to the walrus, whose period of

fasting, however, seems to be shorter than that of the eared-seals.
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Then in this Monograph of 1880, Professor Allen writes on the same
subject

:

The males, during the breeding season, remain wholly on land, and they will anffer
death rather than leave their chosen spot. Thoy thus sustain, for a period of several
weeks, an uninterrupted fast. They arrive at the breeding stations fat and vigor-
ous, and leave them weak and emaciated, having been nourished through their long
period of fasting wholly by the fat of their own bodies. The fomales remain nnin-
terruptedly on land for a much shorter period, but for a considerable time aft«r their
arrival do not leave the harems.

I will look to see before to-morrow whether there is any other evidence
with regard to the sustenance of the female during this period being
drawn from the fat. It is plain that Professor Allen in his earlier ref-

erence which I cited there refers to the fat of their bodies in the case
of both sexes enabling them to fast from the time they do, notwith-
standing the strain there is on their system.
This is by no means the only evidence. There are two other branches

to which I propose to call attention which are in my submission of very
great importance. The first is that speaking of the seals whose bodies
have been opened prior to this Case, male and female; speaking of the
female particularly, until this case commenced there is no evidence at
all of anything being found in their bodies. There is one passage in
Mr. Stanley Brown's later affidavit, of 3 female seals being killed at a
late date to which I will call attention presently, one of which was
found to have food in it. That is the only evidence, but of the fact
that the female seals which have been killed in large numbers, for the
purpose of examination only, have no food in them, is spoken to by
abundant testimony prior to this case. Next there comes the natural
fact to which I must refer, though the subject is somewhat unsavoury,
and that is the absence on the rookeries of any excrement or any
excreta of any sort or kind.

Lord Hannen.—Upon that may I make a suggestion, simply for the
purpose of acquiring information T May not they have habits of clean-

liness which would account for it! I am simply enquiring, but may
they not go into the water to get rid of any excreta?

Sir EiCHARD Webster.—There is no evidence of their doing so.

Lord Hannen.—It only passed through my mind ; that was all.

Sir KiCHARD Webster.—And I may say, my Lord, that it was
present to onr minds too, and we endeavored to see if there was any
evidence of that kind, but there is none. It would be a very remark-
able incident, having regard to the time that they remain on land, and
their general habits if it were so; but the evidence is particularly

strong, and it is my duty to call the attention of the Tribunal to it.

Now I would ask the Tribunal to refer to paragraphs 232 to 235 of
the British Commissioners' Eeport.

232. Some particulars are given on a later page respecting the abstention from
food of the fur-seals while remaining upon or about the breeding islands. It appears
to be certain that the mature males doing duty on the breeding rookeries do not feed
at all during the breeding season, and that for some time, at least several woeks,
after landing, the breeding females do not leave the rookery grounds in search of
food. There is no apparent reason why the " holln8chickie,"or young males, should
not go to sea in quest of fish. Siugularly enough, however, though animals of this

class have been killed by hundreffs of thotisands upon the breeding islands under
all conceivable condition's of weather, and often within less than an hour of their

deportation from their hauling-grounds, the almost universal testimony is to the
effect that their stomachs are invariably found to be free from food.

233. With a view to obtain such direct information on this subject as might be
possible, the stomachs of seals killed in our presence were examined : and though
the results of these examinations, noted below, do not entirely confirm the state-

ment just referred to, they show a remarkable absence of food. The number of
seals which it was thus possible to examine was of course small.
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Then occur the refereuces to 20 seals killed ou St. George, aud 18

seals o!! St. Paul, the result of which is as to the male seals—that no

particle of food was fouud iu auy of them.

Tlicn

:

From tlie large North rookery on Behring Island, 5th September, an adult male or

"seacatcii." two females, and an nnweaned pup, were driven directly from the rook-

ery ground, about 200 yards distant, and killed, by permission of the authorities,

for presentation by us as specimens to the British Mnseum. The stomachs of all

four were completely empty, with the exception of a few worms in those of the three

adults. Not only the pup, l)ut the females, and even the old male, were fat and in

good conditiou.

And in this connection 1 mention, but do not read, Mr. President,

paragraph 306, which was read by me yesterday during the Attorney
General's argument, which bears directly upon this.

Now I call your attention to paragraph 242.

Perhaps the most notable feature in regard to this food question, and one directly

conse«iiient on the prolonged abstinence of the seals from food while on and about
the islands, is the entire absence of all excrement on the rookeries and hauling
grounds. Captain Bryant appears, however, to be the only author who has specially

mentioned this ])articular and striking fact. He writes:
"The fact of their remaining without food seems so contrary to nature, that it

st'cms to me proper to state some of the evidences of it. Having been assured by the
natives that such was the fact, I deemed it of sufficient importance to teat it by all

the means available".

I hoi)e the Tribunal will kindly follow this a little carefully, because
in a later affidavit, contrary to all the other testimony, and contrary to

his own testimony before given in this respect, Mr. Stanley Brown
expresses the opinion that excrement is to be found on the rookeries.

I shall contrast those two statements in order to show that I think he
is mistaken in the opinion he forms upon that.

Accordingly, I took special pains to examine daily a large extent of the rookery,
and note carefnlly the results of my observations. The rocks on the rookery are
worn smooth and washed clean by the spring-tides, and any discharge of excrement
could not fail to be detetted. I found, in a few instances where newly-arrived seals
had made a single discharge of red-coloured excrement, but nothing was seen after-
wards to show that such discharges were continued, or any evidence that the ani-
mals had partaken of food. They never left the rocks except when compelled by
the heat of the sun to seek the water to cool themselves.

That bears on the question that his Lordship put to me.

They are then absent from the land for but a short time. I also examined the
stomachs of several hundred young ones, killed by the natives for eating, and always
witliont finding any trace of "food in them. The' same was true of the few nursing
females killed for dissection. On their arrival in the spring they are very fat and
nnwielily. but when they leave, alter their four months' fast, they are very thin,
being reduced to one-half their former weight.

r cannot help calling attention to this, that this is evidence written
by a competent gentleman, a gentleman wlio is a witness for the United
States, and writing independently of anv controversy or any question,
simply with a desire, no doubt, to tell scientifically what was the actual
fact.

Senator Morgan.—Does the evidence show, or is there any state-
ment of the weiglit of those females when they arrive, and the weight,
when they go out.

Sir Richard WKHsiER.—yot comparatively, Mr. Senator, but there
18 abundant evidence about various ages. There is no comparison. It
could not be taken; and tliere are no statements beyond the fact that
they are emaciated and tliinner.

Senator Morgan.—And no statement of what they weigh when they
arrive in this condition f

Sir Richard Wbbster.—No.
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Mr. Justice Harlan.—Is there any evidence as to what the females
weigh when tliey arrive!

Sir Richard Webster.—No, only at various periods of their life.

There is evidence that at the period of three years old they weigh so
much, and when four years old they weigh so much.
Mr. Justice Harlan.—What are those weights!
Sir Richard Webster.—Well, unless you wish me to give it now

I have it in connection with another part of the case, and I could not
exactly give if oli'-hand.

Mr. Justice Harlan.—That will do.

Sir Richard Webster.—My recollection is that a female that bears
young weighs about 80 pounds, I think it is, but 1 am afraid I must
auk the Tribunal to let me correct that if necessary.
Senator Morgan.—It must weigh more than that.

Sir Richard Webster.—I think not, speaking of the female, but
do not let it be assumed that I state it positively, because I am not pre-
pared to answer the question at the moment. I have it in connection
with another matter.
At page 46 of Mr. Elliott's first Report, it will be seen in one week

they are from 6 to 7J lbs: 6 months, 39 lbs; 1 year, 39 lbs; 2 years,
58 lbs; 3 years, 87 lbs (you see my memory was not very far out); 4
years, 135 lbs; 5 years, 200 lbs; 6 years, 280 lbs; and from 8 years to 20
years, 400 to 500 lbs.

Senator Morgan.—Those are male seals!

Sir Richard Webster.—Both; that is the table showing the
weight, growth and size of the fur-seal from the x>np to the adult, male
and female; and he adds this as to the weight of female seals.

The adult females will correspond with the 3 year-old males in the above Table,
the younger cows weighing frequently only 75 lbs, and many of the older ones going
as high as 120 lbs; but an average of 80 to 85 lbs is the rule. Those specimens of
the females which I weighed were examples taken by me for transmission to the
Smithsonian Institution ; otherwise I should not have l)een permitted to make this
record of their Aveight, inasmuch as weighing them means to kill them; and the
law and the habit, or rather the prejudice, of the entire community np there is

unanimously in opposition to any such proceeding, for they never touch females
hereandtheynever set their foot on or near the breeding grounds on such an errand.
It will be noticed also that I have no statement of the weights of those exceedingly
fat and heavy males Avhich first appear on the breeding grounds in the Spring.
Those which I have referred to in the Table above given were very much heavier at
the time of their first appearance in May and .June than at the moment when they
were in my hands in July, but the cows and the otlier classes do not sustain pro-
tracted fasting, and, therefore, their weights may be considered substantially the
same throughout the year.

Then at the end of paragraph 242 in i)age 42 of the British Report
there is a statement which I think was read yesterday but the last part of
paragraph 243, was not read which is the commissioners own statement.

Though not at the time aware of Bryant's statement, above quoted, the absence of
excrementitiouB matter was one of the first points noted and remarked on by us
after landing upon the Pribiloff rookeries, and it is to the absence of such matter
alone that the continuous herding together on one spot for several mouths of so
many thousand animals is on sanitary grounds rendered possible.

I remember that it was read.
Now I have read sufficiently from the Counter case and if you will

kindly turn to page 144 of volume 1 of the Appendix to the Counter
case you will find some very important evidence by Mr. Macouu on that

matter.

No visit was paid to any rookery on either St. George or St. Paul without a careful

examination of the rookery and hauling-grounds being made, for the purimse of

recording the amount of excrement to be seen on them; the matter being of impor-
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tancein connection with the question of the feeding or abstinence of seals dnring

the breeding season. Shortly before labour began a female was sometimes seen to

void a smalfquantity of excrement; once only, in addition to this, did I see excre-

ment on rookery-gronnd that had not been voided by pnps. In the instance referred

to Mr. Brown who was with me at the time said that it was probably from a female

that had recently come ashore.

That is Mr. Stanley Brown who is referred to there.

In this connection Captain Bryant may be quoted. He says

:

I found, in a few instances, where newly-arrived seals had made a single discharge

of red-coloured excrement, but nothing was seen afterwards to show that such dis-

charges were continued, or any evidence that the animals had partaken of food.

Mr. V^incent Colyer, in his Report to the Secretary of the Interior, dated 18th Feb-
ruary, 1870, likewise says:

The assertion that the fur-seal eats but little food from June to September may
be true ; certainly, there was little or no offensive excrement even in October, when I

believe it is acknowledged that they do get some food from the water.

On the 27th July a large piece of fresh light-coloured excrement, firm, and of

cylindrical form, was noticed on the ground where holluschickie had been ; a great
many worms such as are found in seals' stomachs were mixed with it.

A large harem, the resort of over 300 seals, near the west end of Reef rookery,

was visited by me almost daily, and excrement was always carefully looked for.

This harem lay just beneath an overhanging bank, and the opportunities for obser-

vation were excellent; but, though between twenty and thirty visits were made to

this place, no excrement was ever seen either on the breeding-ground, or the slope

leading to it, with the exception of very small pieces voided by pups which differs

greatly from that of older seals, both in shape and colour. While it is certain that
holluschickie go to and from the water at all times, and when the weather is warm
quit the land almost en masse, there is no satisfactory evidence to show that they
feed while in the water. Several hundred stomachs were opened in my presence
during the summer of 1892, and no trace of food was found in any of them, though,
while struggling together in the killing-ground, some of them voided a small quan-
tity of dark yellowish excrement.

ifow the suggestion is made for the first time in the evidence in con-
nection with the United States Counter Case that this absence of this

sign is due to the ground being such that the excrement is soaked up.
^"hile in the first place the evidence is conclusive as to the dejecta of
the animal that it cannot be of that character, you would not expect it

to be, and it is not in fact—if the Tribunal desire further information,
though no further information is necessary, than that contained in Mr.
Macoun's report there is of course the most direct testimony in regard
to the matter in the statement annexed to the Supplemental Eeport of
the British Commissioners. 1 do not at present refer to it because I do
not desire to give rise to anything as to which discussion can take place,
but if the Tribunal have any doubt I shall ask them to refer to it later
on. They can find it out for themselves in Paris without referring to
the supi)]emental Report. I desire to call attention to the character of
this; and I would direct your attention to Mr. Stanley Brown's first

aflidavit when no suggestion had been made at anytime, that either on
the rookeries or elsewhere, was excrement to be found. This is on
page 12 of the 2nd Volume of the Appendix to the United States Case,
under the heading "Rookeries":

As a result of the volcanic origin of the islands, their shores are, with few excep-
tions, either made up of bowlder-strewn lawledges or covered by jagged fragments
of basalt of all sizes, the sharp edges of which are only slightly worn bv the seals
flippers or more completely rounded bv the waves at the water's edge. There are a
few true sand beaches, occasional level areas are found at the back of the rookeries,
and in some places between the rock masses comparativelv smooth interspaces occur,
but even the level portions referred to must be reached bv crossing a wide belt of
bowlders of all sizes that have been pushed landward by the waves and by the ice
which annually surrounds the islands. It is upon such shores that the seal " rook-
eries are located. Of the ruguedness of these shores or of the irregularitv "and
confusion of the lava blocks that cover them it is difficult to form a picture, but it
U in a measure indicated in the accompanying photographs".
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And if you will kindly turn and look at that photogrraph and see the
character of the rocks, part of the reef rookery, on St. Paul's Islands
and remember the seals remain on those rookeries for weeks after going
into the water, both male and female, I do not think it is saying too
much when I suggest to you that the idea that the solid and hard dejecta
and excreta of these animals can be soaked up so as to disappear will
not commend itself to the mind of the Tribunal so far as it is necessary
to decide this point; and yet it is the fact that this absence of excre-
ment and excreta was common ground with everybody till the United
States Counter Case, and then they do not go to the people who have
known these rookeries for years, they do not go to the persons who
would have been able to say from the knowledge of 20 years, but they
go to Mr. Stanley Brown who, in his later aflBdavit, says that this
absence of it is to be accounted for by it having soaked in to the ground
to a certain extent. I think I am not doing an injustice to him when I
say that that is scarcely to be credited as an opinion in the face of the
evidence to which I have already called attention. In the same Vol-
ume will be found Mr. Morton's account of the rookeries at page 66.
Senator Morgan.—When you say that the seals old and young

remain without food on the Islands there for 5 or 6 weeks, do you mean
also to say, Sir Eichard, the males and females,—do you mean the old
and the young females?

Sir Eichard Webster.—No; I did not mean old and young, if you
include pups in old and young. I was speaking of the females and par-
ticularly I had in my mind the females whom it is suggested go out to
sea for food and come back again during the period of nursing. My
contention is this, and it is one upon which I ask the judgment of the
Tribunal, that the females do not leave for food substantially, (I do not
say that they do not ever go) till the independence of the pup with
regard to the mother is practically complete; at that time, they leave
to go to sea for food, the necessity of their being there having, practi-

cally speaking, disappeared. That is shown by two facts; that very
shortly afterwards, that is to say within a few weeks, the pups are to
be found at a considerable distance along the shore spread all along,
and that at no time during the continued sojourn of the female upon
the Island is any excreta to be found at any place where she has been.
That is my contention, on which I ask your judgment when you come
to the evidence.
Now, I was calling your attention to the character of the rookery

ground; and in Mr. Morton's affidavit, at page 66, you will see this:

Dnring the seasons of 1877 and 1878, while serving in the capacity of special
Treasury Agent, I devoted my best attention and study to this subject. It may bo
aaid in the start that the grounds held by the fnr-seals are known at the islands as
"rookeries" and hauling "grounds." On the former are found the breeding seals,

namely, the full-grown males not less than six years of age, and females of three
years old and upwards. The grounds comprising the rookeries slope upward from
the sea in a gradual and easy manner, and are characterized by hard dry surfaces of
Tolcauic cement or basaltic rock. They are readily accessible from the water and
possess other favorable conditions for occupancy by the seal life.

Now that is the condition of the rookery ground spoken to by
Captain Bryant; that is the condition of the ground sjMiken to by
Mr. Stanley Brown ; that is the condition of the ground spoken to by Mr.
Morton before any question had been raised sugjiesting that the dejecta

from the.^e animals might disappear into the soil absolutely imp«)ssible

—

inconsistent with all the known facts. Upon that 1 ask attention again
to the British Commissioners' Eeport because they examined this mat-
ter, because there is no one that would suggest with reference to this

B S, PT XIV 9
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Beport, that if Dr. Dawson and Sir George Baden Powell had found

the fact of excreta on these rookeries they would not have stated it.

Every single fact they did discover in this matter, however it told—and
there was no reason to think it would tell in their favor at the time they

made this lieport—they have stated every single fact in the case as it

came to their knowledge without bias or colour.

Now at Paragraph 260 they say:

It appears possible to mention only two conditions which have been avoided by
the seals in the clioice of their rookery grounds: these are mud and loose sand. Ou
muddy ground the fur is doubtless apt to become uncomfortably clotted, and the

Band if Tlriven by the wind or splashed about by rain is probably also irritatiug to

them. Shifting sandy ground besides renders the always clumsy locomotion of the

seal when upon the land additionally difficult; but it may be noted that sandy
beaches appear to be well liked by the seals when they haul out temporarily, and
are not actually established for breeding purposes. On most of the rookery grounds,

away from the actual beach, the character of the soil is such that it becomes beaten
down between the projecting rocks into a hard and nearly smooth floor, a circum-

stance which depends in part on the incorporation with it from year to year of the
felted hair which is shed by the seals themselves during the stagey season.

Then at Paragraph 256 sub paragraph 4, they say

:

Beef Rookeries.—Occupying both sides of the outer part of the long promontory
known as Reef Point, and facing to the north-west and south-east. The north-

western slope, often called Garbotch, is rather steep, and a part of the rookery
ground occupied on this side consists of a narrow fringe of rocky shore overlooked
by low basaltic clifts. A narrow ridge, which is worn bare and occupied as a haul-
ing ground by holluschickie in the early part of the season, and is frequented by
all classes of seals at a later period, separates the northwestern from the south-
eastern side of Reef Point. On the south-east side there is a wide border of flat land
but little elevated above the tide, upon which the greater part of the seals of the
reef rookeries is found. Almost the whole of the rookery ground of the reef is jilen-

tifnlly strewn with angular masses of rock, though occasional smooth spaces also

occur. The higher parts of the Reef Point consist very largely of a bed of volcanic
scoriae, lying compact and much in its original state, and forming a fine hard surface
considerably different from that found on most of the rookeries.

So there you have the statement, made from independent sources,

that the character of the ground between is either rock, or else it is

beaten down hard ground.
Senator Morgan.—That is in the rookeries proper?
Sir KiCHAED Webster.—That is in the rookeries proper.
Senator Morgan.—How do the holluschickie haul out!
Sir lliCHARD Webster.—They haul out on ground practically speak-

ing beaten down by the lying upon it, and which consists to a large
extent of seal hair and fibre toughened from the pressure of years and
centuries.

Senator Morgan.— The holluschickie do?
Sir lliciiARD Webster.—Yes. It is also hard, although not the

same kind of hardness as would apply to the rocky formation of the
rookery and it is the fact that upon the rookeries with this abundant
opportunity of examination, no trace of anything of the kind has been
found.
Now this is what Mr. Stanley Brown says at page 387 of the United

States Counter Case. There is nothing in his original affidavits con-
tradicting the universal testimony and no evidence upon this point
from persons of experience contradicting what I have stated.

The presence of excrementitious matter upon the breeding rookeries is recognized
both by si^ht and smell. It is of a yellowish color, and though much of it is

excreted it la of such a licjuid consistency tliat it is quickly rubbed into and mingled
with the soil, and thereafter its existence can only be noticed through the discolora-
tion of the soil and the offensive odour. The latter is readily detected at a distance
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of miles when the wind is in the right direction, for the soil on the breeding rook-
eries is completely impregnated with it. The odour bears no reseniblanoe to that
which arises from the bodies of /i largo number of assembled animals.
The quantity of excremeutitious matter jmsent is influenced by the nature of

their diet, which, being lish, is largely assimilated, while in their cuiuing an<l going
much of it may be dt-posited in the water, to say nothing of drenching from rain to
which the rookeries (many of which are solid rock) are subjected.

Upon the face of the affidavit, the statements are a little inconsistent.
You see the character of the rocks from the photograph which speaks
for itself—the rain would not wash it away from the hollows of those
rocks. If the statment be supposed to mean that the ex<;reta of the
seal are not solid, the whole of the evidence in this case is to the con-
trary of that. That the females do void something of that charact<jr
just before the birth of their pup is spoken to by Mr. Bryant. I submit
that upon this evidence the testimony is all on one side and in one
direction, namely, that there is no evidence of any excreta being voided
by female seals at any time when they are upon the rookeries and in
attendance upon their young.
Now, Mr. President, I come to a part of the case which again I am

happy to say does not require very much argument from me, because
I am able to take the evidence almost entirely, if not entirely, from
the United States, and that is with regard to there being food round
the island.

For a long time it was suggested more than stated—suggested I
think in the United States Commissioners Eeport—that the reason
why females went far from the islands was because there was no food
near.

Upon the evidence upon both sides it is clear that there is abundance
of food far beyond what the seals require, remembering that it is com-
mon ground that a very large percentage of those upon the islands do
not feed at all. There is evidence on both sides that there is abun-
dance of food suitable for the seals in close proximity to these islands.
I suppose it is scarcely necessary for me at present, Mr. President, to
prove what the seals feed upon, but if I am challenged of course I will

do so. I will state they feed upon cod—they feed upon practically all

kinds of fish including herring salmon and halibut. They also feed,

to a certain extent upon Squid, but having regard to the enormous
amount that seals eat in the day, they must have something much
more substantial to live upon than simply the squid which they can
collect. However, the evidence in this case, on both sides, is that when
food has been discovered in the stomachs of seals, it is found to be
largely consisting of cod, and largely consisting of other kinds of fish,

but among their most suitable food is the cod.
Now the evidence with regard to food near the Islands can be put

shortly, but it must not be overlooked. I call attention first to para-
graph 231 of the British Commissioners Eeport in which they say.

That the fur-seal is essentially a pelagic surface feeder, is further shown by the
fiict that it is not known to resort habitually to the best fishing banks in Bebring
Sea, such for instance, as the Haird bank, and that fish, such as the cod and halibut
inhabitiug water of some depth and feeding along the bottom, are often found in
considerable numbers, not only near the breeding islands of the seal, but even in the
immediate vicinity of the breeding rookeries of these islands. Such fish are actually
caught at various seasons by the natives of the Pribilof Islands within 1 or 2 miles
of some of the largest rookeries on the south side of St. Paul Island, and not more
than 2^ or 3 miles off the rookeries on the north shore of St. George Island. On one
occasion, while at anchor for a short time within less than half-a-mile from the largest
rookery on Behring Island, at Cape Yushin, over twenty cod, with some other fishes,

were caught from our steamer with two or three hand lines, in water not more than
6 or 7 fathoms in depth.
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Then in Vol. 1 of the Appendix to the British Counter Case, pages

138 and 139, you will find. Sir, very important and very strong evidence

with regard to this presence of food. This* is what Mr. Macoun says:

When I landed at the village on St. Paul Island on the 30th June, cod and halibut

•were hanging before many of the natives' houses. In answer to my enquiry as to

where they had been caught, I was told that they had been taken less than 3 miles

from St. Paul Island, and between it and Otter Island.

Up to the 12th of September, the date of my final departure from the Pribilof

Islands, natives went out fishing every fine Sunday, and, in fact, every day they

were not engaged on work for either the Government or the Company, and good
catches of fisli were invariably made.
When on St. George Island the 17th July a great many cod were seen hung up to

dry, and at dinner that day I asked the United States Treasury Agents and the
officers of the Company why they had not fresh fish on the table. I was told that

they could be had in abundance whenever wanted, but that they were all tired of fish.

"H. M. S. Daphn6", while I was on board of her, was anchored during the fore-

noon of the 2l8t July in 18 fathoms of water, one-third mile oif Dalnoi Point, St.

George's Island, and cod, small halibut and sculpin were caught in great numbers
at this time.

A holiday was given the natives on St. Paul Island on Saturday, the 13th August,
and many of them spent the day fishing. Their boats were in sight all day between
2 and 3 miles off Lukannon rookery. They returned late in the afternoon with their

boats half full of fish; there were many more cod than halibut, though the latter

were much the larger fish.

I asked the natives how far they went out for fish later in the season; they replied
that they never had to go more than Smiles from land to get all the fish they wanted,
and that it was only in September that they went that far. I was taken to south-
west Bay, St. Paul Island, by a crew of natives, on the 23rd August. During the
brief time I was ashore they fished about half-a-mile off Zapadnie rookery catching
two halibut and seven cod. These men told me that the fish were always very plen-
tiful near the island, but that until 1891 they had never had time during the summer
months to catch them, when they were not driving or killing seals, there were the
skins to salt and re-salt, the Company's ship to load or unload, and coal and pro-
visions to be brought from the landing-place to the storehouses.
The next day salmon were seen in the lagoon near the village.

Then the next paragraph relates to Behring Island. I need not read
that. Then it goes on

:

Mr. Baldwin, who has been on St. Paul Island several years, told me that small
squid are very numerous close to the islands, and Mr. Townsend.

—

that is the United States gentleman

—

Who has for several years been employed as a naturalist on the "Albatross" in
Behring Sea, said more than once in my hearing that there was no part of Behring
Sea that did not abound with them.

It is thus evident that should seals, whether males or females, require food during
the time they resort to the islands, (which has not been proved) it is to be had in
abundance close to the rookeries, while it is further apparent that the natives with
the exercise of but ordinary diligence on their own part are in no way dependent on
the slaughter of seals for food.

Now, Mr. President, it must not be forgotten in this connection that
ex concessis, as I have said more than once to-day, the large proportion
of the animals during a considerable portion of their stay on land do
not recpiire to catch fish—that is to say the bulls, the holuschikie and
the females,—until such time as they are minded to go out again to sea.
Now let us look at the United States evidence upon this point. I

refer to the evidence of Captain Tanner and I will ask the Tribunal
kindly to turn to it. it will be found at page 374 of volume 2 of the
Appendix to the case of the United States.

lie says:

Seals killed in Behring Sea after the birth of the pups are largely mother seals
and the farther they are found from the islands the greater the percentage will be.
The reason for this seeming paradox is very simple. The young males, having no
family responsibilities can afford to hunt nearer home where food can be found if

•ufflcient tune is devoted to the search. The mother does not leave her young except
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when necessity compels her to seek food for its sustenance. She cannot afford to
waste time on feeding grounds already occnpied by younger and more active feeders;
hence she makes the best of her way to richer fields further away, gorges herself
with food, then seeks rest and a quiet nap on the surface.

Well Sir, there is a very great deal of romance in that affidavit. I

cannot help thinking that it would not have been undesirable to have
had an opiiortuuity, if the Treaty had permitted it, of te.sting such a
statement by cross-examination—that the mother seal knows that there
are fish in the neighborhood of the island, but knows that the young
males, who have not got family responsibilities, are hunting themselves,
therefore passes those fish by on the chance of catching others by and
by, and goes out a greater distance to seek food. Not having time to

take fish near at hand, she has time to travel great distances on the
chance of other fish. There were other reasons given, for instance,
which I will not fail to deal with, but to get, over that which the gentle-

man is by implication obliged to admit, namely the existence of a very
large quantity of food in the immediate proximity to the islands, know-
ing that a very large proportion of the seals on the island do not require
food—he has to write a little romance of the female seal who knows
that the male seal has got no family responsibilities, therefore goes
straight through, past the fish, in order to get to a richer feeding
ground.
At p «ge 504 of the first volume of the Appendix, Is a statement by

Captain Hooper, made quite indirectly, without reference to this point,

which will be found very strongly corroborative:

Male seals remain upon and around the islands until the ice appears. The natives
say the codtish also disappears with the first appearance of the ice.

The natives, of course, can only be those who live upon the islands.

They can only speak from what they know, from their no longer being
able to cateh the codfish, which would have to be in the neighborhood
of the islands during the time they would be able to catch them.
The statement made—no doubt correctly made—by Captain Hooper

in regard to that matter is that the fish disappears with the appearance
of the ice, in other words, the codfish remain there in the neijrhboihood
until the ice comes. I therefore ask the Tribunal to allow me to assume,
only for the purpose of my argument at present, not to repeat myself,

that I have established the fact that there is an abundance of food

around the islands, which, if it were the question of the immediate
necessity of getting food and going back to its young, would be preyed
upon by the female seal.

The President.—There is no information about the migration routes

of the cod and halibut and those other fish ?

Sir Richard Webster.—None whatever; but we know Mr. Presi-

dent, that cod largely frequent the same waters constantly. I do not
know that you remember, Sir; but I called attention to that in connec-

tion with the argument upon property, referring to the report of the

United States Fishery Inspectors in regard to this matter. We know
that cod come back to the same place continually. They are found
upon some banks and in other places, and it is known that they return

there continually.
Lord Hannen.—Do they not depend on other fish, herrings for

instance?
Sir EiOHARD Webster.—I do not know whether cod feed on herring,

except this—that the herring is said to be fed upon by every fish from

the sillock to the whale. The sillock is a little tiny fish, Mr. President,

that is caught in Scotland, and which feeds upon the herring.
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Mr. CiKAM.—In my country we liave tlie experience that cod come
every year to the same places for breeding.

Sir Richard Webster.—Yes. I believe the experience upon both

coasts of America, where the cod fishing is very great; I believe the

experience on the east coast of England and on the coast of Europe, is

that codfish do come back to the same place year after year; but for

my point, Mr. President, it is not very important, because there is abun-

dant evidence that the cod are found, practically speaking, in all parts

of Beliring Sea.

The President.—And during the season when the seal is on the

islands?
Sir KiOHARD Webster.—During the season when the seal is ou the

islan<ls. I would call attention, Mr. President, as you have been good
enough to put that question to me, to Captain Coulson's report, at page
235 of the Counter Case

:

At every station where the vessel was stopped, codfish were taken. In some locali-

ties they were abundant; at others only a few were caught.

I merely mention that for the purpose of showing that it is not, as

far as we can gather from the evidence, a case of there being quantities

of codfish distances away from the island, but as far as I can judge
from the evidence and the evidence only, these cod appear in very
considerable numbers, practically speaking, all around the islands.

But it may be said, "That is perfectly true; but you cannot deny
that female seals, which we call nursing females, are found and killed

at great distances from the island." Mr. President, it is no part of my
case to deny it, and I never have, in any observation that I have made,
intentionally denied that at times, at distances from the islands greater
than the distance I have mentioned of twenty or thirty miles, seals with
milk in their breasts have been killed. But I ask the Tribunal in con-
sidering this matter to be good enough to look at the whole question
and not to look at the question from the narrow point of view, closing
their eyes to all we know about natural history, which is the attitude
that has been assumed by my friends upon the other side. I do not in
any way want to exaggerate or put their case unfairly against them.
But I must remind you that Mr. Coudert actually argued in this court,
solemnly, before you, that inasmuch as the pups were found with milk
in them in the month of November, that therefore it must be assumed
that the i)ups were dependent ypon their mother right up to the month
of November. Well, of course it is an absurdity Mr. President.
That pups may occasionally suck as late as this, is extremely proba-

ble; but we have got to consider what is going to happen. These
animals are going in the next day or so right across the sea, hundreds
and thousands of miles, to find their own living; and nobody suggests
that tiiey go on sucking the mother then. It would be contrary to
all tlic experience of every other animal known, to imagine that it is

deiHMident upon its mother up to within four or five days of the month
of November and then suddenly becomes independent. What is the
ordinary rule you expect to apply? Be it long or be it short, weaning
takes ])lace gradually, either at a longer or a shorter period; and wean-
ing takes place, at times, by the pup podding and wandering away from
the rookery, being able to support itself, not being dependent upon the
mother, so that the mother does not have to find it out and feed it. But
there is another most important incident in connection with this matter
which the United States advocates are obliged wholly to overlook. They
entirely forget that it is common knowledge now ever since we have
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known anything about the fur seal that a very considerable—when I
say considerable I mean a large number—of these pui)s are actually
killed by killer whales in tlie months of August and September on the
very shores, when they begin to swim, and that a certain other number
of these pups are killed by ordinary accidents of life, duo to the stam-
pedes upon the rookeries, the conduct of the bulls themselves, and other
natural causes. We also have a substantial body of evidence of pui)s
not infrequently dying from sunstroke and from other causes of this
kind; and that therefore there must every year be present in the waters
of Behring Sea a large number of seals which have got milk in their
breasts, milk which is drying oft", showing seals that have given up
suckling, seals whose pups are weaned or have died, this is certain,
without any argument; and I challenge contradiction upon it.

What does it mean! We have at present no direct evidence of the
time it takes for the milk to disappear entirely from the glands. We
know they are very large glands. We know that a very large portion
of the body of the seal is covered by the milk producing glands. You
will remember, Sir, there is a photograph in one of the books of a seal

that was cut open by the United States for the purpose of examination,
and we further know that there are four of the mammae or teats, to

each of which the milk goes. Some of us have some experience from
other animals; but I admit that kind of experience is of no real value
for the purpose of what I may call a quantitive estimate. But I do say
this: it would be no exaggeration to suggest that milk would be pres
ent, must be secreted, got rid of and ultimately dried up for a period
of two or three weeks in the bodies of these animals; and therefore my
learned friends are obliged to assume this position, in order partly to

introduce what I cannot help thinking is to a certain extent prejudice,

and in order to indicate that injury is done to the seals upon the islands

that the evidence does not warrant. Every seal that is taken, every
female seal that is killed, is a crime. Every female seal that is killed,

either she herself and the unborn pup in her—1 am dealing now with
seals that have delivered their young on the Pribilof Islands—is to be
regarded as being lost, and therefore that two seals are lost, and if

there is a pup upon the island, three.

Does the evidence warrant it? With very great deference, Mr. Presi-

dent, and only inviting the candid and severe criticism of this Tribunal
upon my arguments, I submit the evidence does not warrant it at all;

and I submit that when the evidence is examined there is nothing to

show that any substantial number of females would be killed in Beh-
ring Sea by vessels that are pelagically sealing at distances outside

thirty miles from the islands. Of course, Mr. President, it must not
be put upon me that I am advocating pelagic sealing within ten or fif-

teen miles of the shore. I have said distinctly that I do not advocate
it. It must not be put upon me that 1 am justifying pelagic sealing in

Behring Sea during the months of May and June, when the females are

gravid. That is another matter which I have disclaimed, and which 1

am going, of course, to come to later on when I deal with the supposed
injury to gravid females. I am dealing now entirely with the injury to

nursing females.

As I have said before, to make my note complete, I will merely men-
tion in connection with this subject to form a starting point, sections

303 to 308 of the British Commissioners' Keport. I do not wish to read

them now, because I read them yesterday; but I want my argument to

be self-contained, and therefore I call attention to them, that the Tri-

bunal may have in one passage, so to speak, of my argument, all the

references that bear upon this.
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But now occurs some very important evidence on page 55, section 310

of the British Commissioners Kepoit, which I reiid without comraent^

except to say by anticipation again that you will see whether the Com.
missiouers have excluded any evidence that might tell against them

.

310. In tlie Reporton the fur-seal fisheries of Alaska (1889), Mr. W. B. Taylor states

that the cows go out every day for food to a distance of 10 or 15 miles, or even

further.

Of course if that means every day after they go on shore, that is

obviously wrong. If it means every day ;. ler they have begun to feed,

it may be true or it may not. I do not wish to tie anybody to the dis-

tance* of " 10 or 15 miles, or even further". I do not of course wish to

dispute that if it be a matter of calculation.

Mr. P. F. Ryan states that the main feeding grounds of the seal during the sum-
mer stay upon the islands, and to which the cows are continually going and coming,
are to be found, 40 to 70 miles south of St. George Island.

That, at any rate, does not look like suppressing anything which was
against them; but I mention that for the purpose of pointing out that

we have no means of judging on what information Mr.Kyan made that

statement, or where that particular place is.

Mr. G. R. Tingle, in the same Report, says that the seals probably go twenty miles
out in some cases in search of food

Mr. Tingle had been of the United States Agents or Treasury Agents.
All these men that I am quoting from are Treasury Agents of the
United States:

312. The following is a summary of the evidence personally obtained in 1891 from
those supposed to be most capable of giving an opinion on the subject:
Mr. G. R. Tingle stated that he believed seals from St. George went to feed, for the

most part, about 30 to 40 miles to the southward or south-eastward of that island.
From St. Paul he was not aware that they went in any particular direction.
Mr. J. C. Redpath did not know of any special place or places to which the seals go

to feed, but believed that the females go from 10 to 15 miles from the islands for that
purpose.
Mr. D. Webster thinks that seals go from St. George Island, when feeding in the

autumn, about 60 miles southward; he believes that there is a favourite feeding
ground in this vicinity, because he has seen numerous seals there when on hia way
from the islands to Ounalaska.
Mr. Fowler stated that he believed there was a favourite feeding ground of the

seals about 30 miles off north-east point of St. Paul Island. This was not from per-
sonal knowledge, but depended on statements that seals had been seen in abun-
dance there.
Natives of St. Paul informed ns that the females from the rookeries went only 3 or

4 miles to sea to feed, always returning to their young on shore the same day. When
questioned as to the classes of seals seen further out, as for instance, midway
between St. Paul and St. George Islands, tbey stated that all kinds of seals might be
found there, but added again that the females usually do not go far from the
rookeries.

I will leave Mr. Grebnitzky for a moment, and will come back to him.

Mr. Tillman, the Agent of the Russian Government, in charge of Copper Island,
where he has been lor two years, thinks that the females go as much as 2 to 4 miles
offshore to feed, but return to the rookeries every night.
Mr. Kiuge, who has been for twenty-one years in the service of the Alaska Com-

mercial Company ou several different islands, agreed in this point with Mr. Tillman,
and added tliat he knows from close personal observation, which he was able to make
on Bobben Island, that the females return every night, as stated.

Snegiloff, the native foreman on Behrin<r Islands, thinks, on the contrary, that the
females may leave their young for several davs, and mav so as Sax as 10 miles from
land to feed. ' *•

Now Grebnitzky, whom I passed for a moment:
Mr. N. Grebnitskv, Superintendent of the Commander Islands, stated, as the result

of his own personal observation and long experience, that the females went out to
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sea while suckling the young, but not farther than half-a-mile or a niilo from the
shore. Most of the natives, he added, thought that the femaleti did not feed during
this period, but in this he believed them to be mistaken.

It is not an unfair comment to say that this is a striking instance of
how little we really know accurately. I call attention U) it in order
that the Tribunal may see that upon the evidence which was there col-

lected, of a number of witnesses of equal credit, a number of wit-
nesses of equal experience, all Treasury Agents, and therefore whose
interest it would be to tell the truth and not to suppress the matter,
some of them say they do not go more than 10 or 16 miles, others think
they go farther. But it is extremely important to notice we are dealing
for this purpose only with the period when from the wasteful point
of view it may be suggested that you ought not to kill the female
because the life of her pup depends upon it; for in so far as it referred
to the killing of females on whose life a pup's life did not at the moment
depend, I protest that there is not only no reason for interfering with
it, but it would be contrary to all the rules which have governed similar
matters to interfere with the killing of a female simply because it is a
female.

It is not unimportant, and that is why, Mr. President, I postponed
the reference to Mr. Grebnitzky, to remember that Mr. Grebnitzky
made a further aflBdavit for the United States on the 2Cth of Novem-
ber—8th December, 1892, and that they sent that to St. Petersburgh
from Washington in order to have certain corrections made in the affi-

davit that it might be an affidavit which would go as far as Mr. Greb-
nitzky could go in support of the United States Case; and I asl^ you
just to let me read what he says upon this at page 306 of the Counter
Case of the United States

:

Consequently when the mothers, who after the birth of their pups leave the rook-
eries in search of food (travelling sometimes considerable distances, I do not know
exactly how far), and fail to return their pups must necessarily die.

Those words "considerable distances" were inserted in the affidavit

after the affidavit had been sent to him, no doubt properly sent to him,
from Washington, that the further correction might be inserted.

Mr. Foster.—It does not so appear.
Sir KiCHARD Webster.—Well, I think it does so appear. If it is

not the fact, by all means, if you say it is not the fact I will accept that.

I think it does appear in the papers that it is so.

Mr. Foster.—I will state what I understand the fact to be, if you
desire it.

Sir Richard Webster.—I was merely dealing with what appears
upon the face of the affidavit; but my point is that Mr. Grebnitzky, who
was previously stating that he did not think they went farther than
half a mile or a mile says in the revised affidavit, "considerable dis-

tances" but he does not know how far.

We know, Mr. President, that the result of the combined knowledge
on the Russian islands—and Mr. Grebnitzkj comes from the Russian
Islands,—demonstrates that they are rarely to be found outside 10 miles

except in the particular case of a particular place which it is considered
some seals go to in connection with some island.

Mr. Foster.—I have no idea that you wish to make any statement
that is not consistent with the facts. If you will observe the date of

the corrections, you will see they are of the same date as the original

affidavit, December 8th. The fact is that the errors in copying were
corrected by the Consul-Qeneral at St. Petersburgh.
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Sir Richard Webster.—If you, Mr. Foster, say they are errors in

co]\ving tliat removes, of course luy observation.

^ir. Foster.—The date shows it.

Sir KiCHARD Webster.—It may not; but I have the information

somewhere. However, I will not rely any further upon the statement

after what you have stated. It is not a matter of any gieat importance.

But now,' Mr. President, I cometo theevidence of specific experiments

or examinations made by the United States in order to support this

matter; and I want to call particular attention, and I a.skfor the atten-

tion of the Tribunal, to two affidavits, or two tables, one of Mr. Alex-

ander and the other of Capt. Hooper. ]\[r. Alexander's table will be
found at page 242 of the United States Counter Case. It is the United
States evidence in the year 1892. ^ow, let us just see, Mr. President,

whether or not this supports the theory that the seals go out for the pur-

poses of food. You will notice, sir, that there were killed between the

6th and 26th of August seven seals. I am very sorry, Mr. President;
I ought to have remembered what the actual distances from the islands

are.

I will supply them to-morrow morning and have them written on the

table for you. I have got them somewhere upon my note, and I thought
I had them in my head, but unfortunately I have not remembered
them. Of course I could give the latitude and longitude, but I would
rather give the actual distance. One distance is stated as 110 miles,

but I will give you the others to-morrow morning. Of those seals six

were females and one was a male. What was the condition of their

stomachs? "empty", "empty", "fishbones", "empty", "empty",
"fish-bones", "fish bones and a small cod". Now I ask whether that
is the slightest corroboration upon which any Tribunal would come to

the conclusion that these seals were to be regarded as going out for

food. It is extremely probable at those later dates, certainly on the
23rd of August, when " fish-bones and a small cod " were found in the
stomach of the female, at 110 miles that there was nothing to show or
even to suggest that they were in search of food. If you will kindly
look at the fourth column from the end, the only nursing females are
those of the 6th of August, the 21st of August and the 23rd of August,
ifow what possible reason is there for coming to the conclusion that a
seal found with milk in its breast on the 23rd of August, 110 miles
from St. Paul's Island, has got a pup dependent upon her upon the
island and that therefore the killing of that seal is to be considered as
sometliing which ought to be restrained by law . I ask the opinion of
every member of this Tribunal who has ever had to deal with this
question from a practical point of view. Of the two so called nursing
females on the 6th of August and on the 21st of August, their stom-
achs were empty. But of the three nursing females the position is

that two have nothing in them, the third has fish bones and a small
cod, on the 23rd of August, 110 miles away. And what is meant by
nursing females for this purpose? The only way they can judge is

tliat the milk is not dried up. There was no observation as to whether
that milk was in the course of drying up or was not.

^'ow I call attention to Captain Hooper's table at page 217, and 1

want first to call attention, with all respect, to the absurdity of the
argument that is based upon this table of Captain Hooper. I say
"absurdity" with all respect, because one is accustomed to taking out
averages and knows how averages should be taken. It is not a case
of a man sealing and killing as many as he could, but it is the case of
a man who killed a certain number of seals to get certain information.
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Now wbat do they suggest within the 10 mile zone! You will notice
they killed One old male, two young males, three nursing cows and
three virgin cows and they calculate the percentage from that. Then
take the 20 mile zone, one young male eight nursing cows and one vir-

gin cow. That again might be a sufficiently large number, but still it

is a very untrustworthy guide for the purpose of percentage. It is

remarkable, at any rate that a very large percentage, if you are to rely

upon the table at all, of nursing cows are found within the twenty
mile zone.

Now we come to the 30 mile zone. What they find is one young
male, and they put down 100 per cent for that. It is ridiculous to cal-

culate it from that. Then the 50 mile zone was 1 young male, 1 nurs-

ing cow; and they put down the percentage of nursing cows at 50 per
cent, because they happened to have shot not as many as they could
shoot, but two only. Then the 100 mile zone, 1 young male and 1 nurs-

ing cow, and again they put down 50 per cent.

Then the 150 mile zone, 2 young males, one nursing cow; and the
200 mile zone 3 young males, 8 nursing cows, and 3 virgin cows; and
from that table you are supposed to be able to form some sort of
idea or estimate as to what is the percentage of these animals that are

shot. Well, Mr. President, I speak with great deference to the mathe-
matical ability and ingenuity of my learned friends. All I can say is

that if they can deduce a reliable percentage from such a table as that,

the United States has gone very, very far ahead of the Old Country in

the matters of mathematics because nobody who has had anything to

do with statistics in connection with animal life, or anything else,

would think of calculating the percentage from such a number of kill-

ings or examination of the animals that were found.

Now let us come to the table as regards the food. That is at page
219, within 10 miles from the Islands all three are found without food.

These are the nursing females only.

Lord Hannen.—What are you referring to here?
Sir Richard Webster.—The table opposite page 219, my Lord. Of

course, I shall have to pick out each one for you if I have actually to

find them; but perhaps I can give you the substance of the table and
then I can test any one that is necessary. Within 10 miles from the

Islands they found three nursing females. That you will find, my
Lord, by turning back for a moment to page 217. Within 10 miles

from the Islands they found three nursing females, all of them without

food. Within 20 miles theyfound eight nursing females, all of them with-

out food. If that proves anything at all—I do not think it does prove

anything at all to be fair, it would prove the eight nursing females could

get the food within 20 miles, but there is nothing to show if it was
going or coming, and from the point of view of this grand statistical

operation, it affords no guide. Between 20 and 30 miles they found no
nursing females. At 50 miles they found one nursing fen)ale without

any food, and if that is any proof at all, it is all the nursing females in

that area did not require food, which would be absurd. Then U\0 miles

oft they found one nursing cow without food; 150 miles they found one

nursing cow with food, and within 200 miles they found eight nursing

cows five with food and three without.
In all seriousness I ask the Tribunal if they had to draw any conclu-

sion from such figures as those would anybody risk the life of a rat from

any conclusion that could be drawn from them. Perhai)s a rat's life is

worth nothing, but take the life of a dog would anybody risk the life
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of a do^ upon the conclusions that could be drawn from suph percent-

ages as these. It is obvious unless you have information with regard

to the actual condition of the seal itself and knew wliere it came from,

and if it had a pup, or not or if the milk was drying up, you cannot.

If I were to argue upon certain isolated cases I could prove to dem-
onstration they could within 20 miles get the food without going out,

and further that only a certain proportion outside succeeded in obtain-

ing food.

The whole argument is I submit untrustworthy, because you have not

and nobody can get from the fact of shooting a seal here and tliere what
I may call quantitative or qualitative information upon the points

which the percentage are supposed to prove.

Now I ask to go to the body of the testimony, and I will take it from
the United States abstract of evidence—the body of testimony sup-

posed to prove this killing of nursing cows; and 1 desire to repeat and
substantiate to the best of my ability the statements by the Attorney
General which I believe are strictly true without exception, that there

is no single witness who proves time, place or number of nursing
females killed in Behring Sea, so as to enable you to form a quantita-

tive estimate of what the amount of so-called destruction by that
operation is. Would the Tribunal kindly turn to page 45 of the
abstract of testimony. Of course I am not going to read the whole,

though I am prepared to. I will read as many as are necessary, and I

will begin, if you please, at the top of page 453 where it is taken more
shortly.

We entered the Behring Sea through the Mnckawa Pass about the 1st of July,
and commenced hunting seals wherever we could find them, among which were a
great many cows giving milk, which we killed from 30 to 150 miles from the Islands.

I need not point out there again you do not have numbers given at
all, and the sole statement is, "Cows giving milk." You do not know
if it is drying up or not. I hear. General Foster laugh. All 1 can say
is that anybody who has any knowledge of this matter must know
that tlie milk takes some weeks to dry up in these animals, and, there-
fore, there was no reason why the observation should be for the moment
treated with derision.

A great many cows giving milk which we killed from 30 to 150 miles from the
Islands.

Then the next is.

I have no exact information as to the proportion of male and female seals killed
by pelagic hunters.

That does not carry it a bit further. Kow.

—

And when in the Behring Sea, we take seals from 10 to 120 miles from the Seal
Islands.

Then the the next man.

—

And the large proportion of the seals killed in Behring Sea are also cows. Have
killed cowseal with milk in them (55 miles from the Pribilof Islands.

No Statement when it was, or what number. If one were to judge
fairly, one would think that was an exceptional case.

We came out of the Behring Sea in the latter part of August, and had caught
about 1,700 seals between the Tribilof Islands and Uualaska. We caught them from
10 to 100 miles or more olT St. tieorge Islands.
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How that bears on nursing-females, it is difticult to say. Then the
next is.

—

The seala canpht along the coast after Ist of April are mostly prepnant femnloB,
and those caught iu Behring Sea were females that had given birth to tln*ir young.
I often noticed tlie milk flowing out of their breasts when being skinned, and have
seen them killed more than 100 miles from the Seal Islands. I have seen live pnps
cut out of their mothers and live around on the decks for a week.

For all we know, and for all the aflBdavit tells us, that may api)ly to

Behring Sea in the month of May; that may apply to Behring Sea in

the month of June, that may apply to the catching of females in

Behring Sea within a few miles of these Islands; neither date nor
distance is given.

I was in the Behring Sea in 1889 on the schooner "James G. Swan", but did not
use shot-guns. Most all the seals we caught were cows giving milk.

Again, no statement of place, and no statement of number.

We entered Behring Sea in the middle of May, and captured 300 while in there.
Most of those were mother seals with their breasts full of milk.

Why, Mr. President, if this had been something done clo.se to the
islands, within 5 or 10 miles off, and they were the seals that had gone
out, as the evidence shows clearly they do go out from time to time, to

play in the water near the islands, it would be nothing remarkable, and
would prove nothing.

We did not capture any gravid seals in the Behring Sea. Nearly all the seals

taken in Behring Sea were cows in milk. We captured a few young seals, in the
sea, of both sexes.

Then

I hunted in Behring Sea in 1889, that being the only year I ever went to that sea
and hunted seals with spears, about 70 miles south-west off the islands, and our
cat b was nearly all cows that had given birth to their young and had milk in their

teats.

No statement of how many they caught, and no statement of when it

was. I would read every one of these extracts if necessary.

The President.—Some of them have a statement as to dates.

Sir Richard Webster.—There is none that I have passed. I have
read consecutively, and none combine all three elements of date, num-
ber and place.

The President.—There is Niels Bonde.
Sir Richard Webster.—1 read that I think.

The seals caught along the coast after the 1st of April are mostly pregnant females,

and those caught iu Behring Sea were females that have given birth to their young.
I often noticed the milk flowing out of their breasts when being skinned, and have
seen them killed more than 100 miles from the seal islands. I have seen live pups cut
out of mothers, and live around on the decks for a week.

Neither date nor number given I have not intentionally passed any
one; 1 thought I read the whole of that page. I have only one or two
more observations to make upon this head, and, as I do not want to

trespass unduly upon the Tribunal, perhaps they will keep till

to-morrow.
Lord Hannen.—I understood you to say that you passed Niels

Bonde, and said it had nothing to do with itt

Sir Richard Webster.—Well, if I did, my Lord, I did it uninten-

tionally. What I did mean to say was, that Niels Bonde had nothing
to do with it so far as pregnant females were concerned. Perhaps I

read it too fastj I did not know that I had passed it—I had no iuten-
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tion of passing it; I meaut to read everyone. What I meant was,
those caught in Behring Sea have no date given, no distance given, and
no nunil)er given.

As I have some more observations to make on this particular Table,
and it is an important summary of the evidence and tells very strongly
in su]iport of the view presented by my learned friend. Sir Charles
Russell, and myself perhaps you would allow me to continue this
to-morrow morning.
The PRESIDE^T.—Certainly.

[Tlie Tribunal then adjourned till Thursday, the 15th of June, at 11.30
o'clock.!



THIRTY-NINTH DAY, JUNE 15™, 1893.

Sir EiCHABD Webster,—I promised, Mr. President, to p:\ve you
those distances the first thing this morning. On page 242 of the United
States Counter Case, the distiincos from the Ishmds to those seals

referred to in Mr. Alexander's tables were taken; the first two on the
(ith of August which are female seals, one nursing and one virgin, which
were taken empty, were within the 20 mile radius; the next one on the
12th of August was distant about 40 miles from the Island, that was a
virgin female with fish bones in it; the next one on the 13th of August,
also a virgin feniale, empty, 180 miles from the Island; the next two,
which are on the 2l8t of August, empty and fish bones, 00 miles from
the Island ; and the last one is stated in their own statement to be
110 miles.

Mr. President, I was referring last night to the collated testimony
which is put forward for the purpose of showing the amount of females
in milk killed in Behring Sea. I had finished page 453, and I am not
going to read every extract; I will simply remind the Tribunal again
of my point and will read any extracts that seem to bear on that or

will, of course, deal with any if any are called to my particular attention.

Our point is, it is impossible from this table or from the affidavits them-
selves to gather how many seals were killed in milk, the place they were
killed, or the times when. Many of the aflidavits are defective in two
out of three particulars, and, so far as we have examined them, no one
contains them all.

I will read a few specimens and then I will pass to one or two that

are more important in our submission. Take page 454 of the collated

testimony Thomas Brown:

We entered the sea along about the first May and caught between 600 and 700 seals

from 30 to 50 miles off the seal Islands and 4 out of 5 were females in milk. I saw
the milk running on the deck when we skinned them.

I call attention to the date which so far as it is of any importance
will support an argument which I have already addressed ; that is some-

where " about the first of May." Then Charles Campbell

:

Have killed cows with milk about 60 miles ofif the Pribilof Islands.

Then John Cantwell:

80 per cent of the seals shot in Behring Sea from July first to Septomb(>r 15 nre

females most of which have given birth to their young and are mostly caught while

feeding at various distances from land.

Charles Challall:

At least 7 out of 8 seals caught in Behring Sea were mothers in milk.

Then Circus Jim, I suppose he is an Indian:

While in the sea I caught a great many cow seals that were giving milk. Most
all seals we caught in the sea were giving milk.

Ton will notice neither date nor ])lace nor number given.

Now I want to call attention to Claplanhoo because I have to make
an observation about him, and I desire to read Claplanhoo's evidence,

143
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and make an observation whicli applies to a good many witnesses in

this ciise, that is with reference to the absence of cross examination.

This is the flrst Indian I have read I believe, I mean at any rate the

first that I have noted, and lie says.

In 1887, about the Ist of June, I went into the Behring sea in my own schooner, the

Lottie, and hunted about 60 miles off the islands, and secured about 700 seals, most
of which were cows in milk. These cows had milk in their breast*, but had no

pups in them. I returned to the Behring Sea in my own boat, the Lottie, in 1889,

and also in 1891, and sealed all the way from ICO to 180 miles from the St. George and
St. Paul Islands the catch of these two years were of about the same character as

those caught in 1887, and were mostly females that had given birth to their young,

and were in milk.

I again note, in no one of these questions does attention seem to have
been drawn to the question whether the milk was drying up or not.

These are Makah Indians, and I need not remind the Tribunal that a
great deal depends on the intelligence of these men and the way the

questions are put, and what is now written down in a consecutive affi-

davit may not really represent the actual meaning he intended to con-

vey, but requires to be tested. That being known I will ask the

Tribunal to turn to page 176 of the second volume of the Appendix to

the Counter Case.
The President.—It appears that this Indian was the owner of a

schooner.
Sir Richard Webster.—He was the owner of a schooner. I did

not mean to note that in passing, but it has an important bearing on a
matter which has been referred to.

The President.—You mean on the Indian sealing.

Sir Richard Webster.—Yes, on the Indian sealing. There are
many instances of Indians owning the schooners and going out in

them. Therefore, it is quite a mistake to suppose that they are persons
who only hunt in canoes. I merely refer to this in order that I may at
once- tell you what passed in reference to the cross-examination of wit-

nesses like this, and I therefore call your attention to page 176 of the
second volume of the appendix to the British Counter Case.
That is the evidence of Mr. Belyea, and he says

:

That on the 29th day of November last I went to the Indian village of Neah Bay,
in the State of Washington, United States of America, on the Dominion of Canada
steamer "Quadra", for the purpose of securing the evidence of the Indians there for
use before the Arbitration on the Behring Sea Fur-seal question.
That I took with me as an interpreter one Andrew Laing, and immediately upon

arrival at Neah Bay I sent Laing on shore to enquire of the Indians whether they
were willing to give the evidence. On his return to the " Quadra", he informed me
that the Indian Agent there had forbidden the Indians to give any evidence to the
British side without his pennission, and that the Indians were willing to give evi-
dence if the agent would permit them.
That I immediately went on shore and called upon the Indian Agent, one John

P. M. Glynn.

Mr. John P. M. Glynn was the gentleman who witnessed the greater
pn.portion of the aflidavits that had been sworn by the Indians on
behalf of the United States.

I told him what I wanted. His reply in effect was that the Indians had an idea
that the sealing on the coast would be stopped and would not sav anything to me
as It might injure them. 1 told him I understood that to be one of the objects of the
AnuTicau Government, and if the Indians wished to prevent it they would be acting
in their own interest to give me their views. He then said the Indians had already
given evidence to the olhcers of the United States Government for use on the Arbi-
tration, and he did m.t consider it fair to either the Indians or the United States
(.overnment to have them examined by the British. I told him I was willing to take
Jhe statement* of the Indians in his presence, and he then said he refused under
any oircuiubtauces to allow the Indians of his Agency to give me any evidence about
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seals or seal-hnnting. He further said that he did not intend to subject (he Indians
to an Kxiimiuation by the British side as they mi^^ht stultify themselves. He said
the Inilians were easily misunderstood, and quite as easily induced to say thiuKS
that were not true. Finding it useless to prolong the interview, I left him, and
went up to the Indian village.

And then he refers to a conversation which is not important with the
Indian who indorsed that which has been stated, that he could not give
evidence or answer any questions without the permission of the Agent.
Tiiat is confirmed by Andrew Laing, the interpreter in paragraphs 3
and 4 of his affidavit.

That I went back to the "Quadra" and told Mr. Belyea what Peterson said.

Peterson was one of the Indians.

Mr. Belyea at once went on shore and saw the Indian Agent, one John P. M. Glynn.
I went with him and was present and heard all that passed between him and the
Agent, except for a few minutes at the close of their conversation. I have read
what Mr. Belyea says took place then, and it is true. I remember the Agent telling
Mr. Belyea that he would not allow the Indians under any circumstances to give
evidence to the English. This was in reply to an ofler of Mr. Belyea to take the
evidence in Agent's presence.

That and the declaration of General Jackson on the next page bears
upon the same matter, but I only mention it in order to respectfully
caution the Tribunal, though I do not suppose any caution is necessary,
against accepting on any questions of per centage or statements of
this kind, afiidavits taken not only with no opportunity of cross-exam-
ination, but when cross examination by a respectable gentleman, a
member of the Bar sent out for the purpose has been refused. 1 am
only suggesting the Tribunal will do that which every Court would do
for itself, having the matter brought to its notice—accept any such tes-

timony with extreme caution and except in so far as it was obviously
corroborated, would not consider it entitled to special weight.
The President.—Do you lay any responsibility on the United States

for the behaviour of these Agents.
Sir KiCHARD Webster.—Well, I do not suppose that the United

States representatives would wish that a thing of that sort should for

a moment take place. I was only referring to the evidence, and I hope
you will understand that I make no charge of any sort or kind against
the United States. I do not suppose for a moment they knew anything
about it, but what I do say, is, and what I think 1 am justified in say-
ing, is, that evidence taken under such circumstances is or should be
of very slight weight before any Tribunal.
We are dealing, you must remember, with very uneducated men.

They are speaking in a language not their own, which must have been
interpreted in a great number of cases. They are not able to read or
write; a large number make their mark, and it is taken in the presence
of Mr. McGlyun, who objects to them being questioned. I say no more
tiian that.

The President.-^Would it not have been wise of the English Gov-
ernment to api)rise*the American Government that they were sending
a man out for the purpose of cross examination?

Sir Richard Webster.—Well, Sir, that was not our contention; I

am obliged to you for that suggestion. We had not seen these affi-

davits. They were only disclosed to us in September, 1892.

The President.—And this is in December, 1892.

Sir Richard Webster.—Well, this gentleman, not knowing about
the particular people, simply goes there for the pur|)ose of getting evi-

dence, that is to say of seeing Indians. He does not know the paitic-

B s, PT xiy 10
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ular individuals, bat all the Indians who are there have been examined

by Mr. McGlynn, or in his presence, and this objection is taken. Of
course', it is entirely for the Tribunal, but I do not think this ought to

be made in any siiape or form a charge against the United States

Cioyernment, and I hope you will understand that I make no such

charge; but I do say that, when we have to weigh the value of the

testimony, it is a circumstance that the Tribunal will take into consid-

eration, and I press it no further than that. Mr. Tupper reminds me
that we had not the slightest reason, till Mr. Belyea got there, to

anticipate that there would be any difficulty. The United States had
examined the Indians on the British Columbian coast all along, and no
hindrance had been put in their way to examine any Indians; and when
this happened it was a complete surprise to Mr. Belyea, and it would
not have been possible to make any effective remonstrance. But I

must not be misunderstood, Sir, and I am sure that the Tribunal will

not misunderstand me; I ask them to take it from me that my criticism

only goes to the weight of the testimony, and I am entitled to use it for

that purpose and I am sure the Members of the Tribunal who are

acquainted with those matters will entirely agree.

The President.—Was this Indian, Claplankoo, who had a schooner
of his own, a British or a United States Indian?

Sir KicHARD Webster.—I think he was a United States Indian.

It is true that his affidavit is not one that Mr. McGlynn took; but the

very next one on page 383, if the Tribunal will look at the United
States Appendix beginning at page 377,—that is volume 2 of the
Appendix to their Case, and I am only digressing to answer your ques-

tion, Mr. President, and to dispose of the matter if I can,—you will &se

tliat the first affidavit is by Bowachup. He was a marksman, and the
witnesses were McGlynn and Gay. The next is by Peter Brown, who
iilso makes his mark, and McGlynn was the witness. The next is by
Landis Callapa, also a marksman; you know the meaning of that, of

course, Mr. President:—That is, that he cannot write and naturally
cannot read this language. Mr. John McGlynn witnesses that. Then,
on page 380, he witnesses Circus Jim. He does not witness Claplanhoo;
probably I should to have made the observation with reference to Circus
Jim. Tiien Frank Davis, also a marksman, is witnessed by McGlynn;
Jeflf Davis does not ai)pear to be Ellabush, on pages 385 and 386, is

also a marksman, a Makah Indian, and is witnessed by McGlynn.
Alfred Irwing, another witness, witnessed by McGlynn. Ishka, page
388, also witnessed by McGlynn. Selwish Johnson, page 38, also

witnessed by McGlynn; James Lighthouse, page 390 also witnessed by
^McGlynn ; Osly, page 301, also witnessed by McGlynn ; W^ilson Parker,
page 302,—I only refer to these who are marksmen,—witnessed by
McGlynn; John Tysam, i)age 304, also witnessed by McGlynn; Wat-
kins, page 30.5; Charlie White, page 300; Wispoo, page 307; Hishyulla,
page 30.S; and Thomas Zolnoks, page 309.
Now the language that those Indians are supposed to have used is of

course language not their own—their actual words cannot be, and I do
not suggest that it is not a true representation but of all testimony or
evidence that desires to be and ought to be tested by crossexamination
that is the class of evidence to which the test can be most usefully
applied.

I mention that because it is not to be assumed against us, the whole
of this evidence would remain as it is, if the opportunity had been
aflbrded of finding out what these men's real meaning was. The evi-

dence taken by another group of Indians, which I think was in Van-
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couver Island, was tested. It was not taken by Mr. McGlynn and
when a representative of Great Britain did come to examine those
witnesses it is found, and is found in the Ai)i)endix in a very remark-
able way that they go back from their previous statements. 1 only
bring that before the Tribunal in order respectfully to impress upon
them the importance of receiving ex parte testimony of these men,
ancrossexamined too, with a great deal of caution. I go back to pages
335 and 336. If the Tribunal indicate that I ought to read t\w whole
of these, I will, but I think I have sufliciently indicated my criticism.

I should like to refer to the journalist, because Mr. McManus was a
gentleman quoted by Mr. Coudert as a witness whose testimony might
have been of some weight, I call attention to it because it is obviously
put in a sensational and a journalistic way.

Tuesday the 25th Augnst rain in morning. Boats and canoe out at half past 9
o'clock; out all day (returning to dinner): Result: first boat, two seals n?i)orted,
wounded and lost five; seals said to be shy and wary, and not so niiiiierouH as for-

merly; attention called to cow seal being skinned (which I had taken for a young
bull). The snow white milk running down blood-staiued deck was a sickening
sight. Indian canoe, one seal, total, 3 seals; 2 mediums and 1 cow. Wednesdiiy 2Gtu
August, cloudy morning, seals floating round schooner. Boats and canoe out all day.
Result: first boat, 1 seal; second boat, none; Indian canoe, 10 seals; total, 11 seals;
8 cows in milk and three medium Skipper in first boat blamed the powder. Second
boat said it was too heavy and clumsy for the work skipper reported having wounded
and lost 7, and the men in second boat 9 ditto, 16 in all. Skipper said seals not so
numerous as formerly, more shy ; alKO blamed the powder. Evidently a great deal
of shooting and verv few seals to correspond. Thursday 27 Augnst, seais to all

appearances very scarce, species being exterminated, so to judge from the 8kipi)er'8
remarks. Weather fine and clear. Boats and canoe out; returned at noon, conse-
quence of rough sea. Result: first boat, 1; second boat, none; Indian canoe, 2 seals;

total, 3 seals. Again in favour of Indian spear. Powder blamed again. Tired of
such excuses. So far have not found one word of truth in anything I've heard pre-
viously about open sea seal-hunting.
Friday, 28 August, rain and heavy sea in morning; cleared in afternoon; boats

and canoe out in afternoon; returned at 6 p. m. No skins although a great deal of
shooting going on first boat reported having wounded and lost three seals; blamed
powder. Poor powder. It takes judging from the number of shots fired, about a
hundred to secure one seal.

Saturday, 29tli August, ship's cook brought down from deck a large cow seal at

40 yards rise. Boats and canoe out all day; fine, clear, balmy weather; Aukatan
Island in sight. Result: first boat three seals; second boat, three seals; cook,
from deck, one; Indian canoe, ten; total catch, seventeen seals, greater proportion
cows in milk; horrid sight, could not stay the ordeal out till all were flayed. A
large number reported as wounded and lost. According to appearances slaughter
indiscriminate.

It is quite clear that Mr. McManus is recording this in the way in

which journalists record these things, putting a very considerable
amount of colour into it, but I want to call attention to the fact that
no attention is paid to what was the actual condititm of these females
on the 29th August from the point of view of seeing whether in the
glands themselves though there was milk in the breast, the milk was
drying up. I do not suggest it was untrue and have never done so,

but I point out from the point of view you have to consider which is

that of necessity, the incident referred to in this kind of language iu

order as far as this witness was concerned to produce prejudice, does
not guide you or enable you to form a judgment.
Then this evidence goes on at page 93, and I say that desiring to

read it as fully against myself as it can be read I submit that it attords

no guide at all from which any quantitative deduction can be drawn as

to the number of nursing females and the females with pnjis depend-
ent upoii them that are taken iu any given season or from any given
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amount of killing. Would you look to page 93 almost the middle of

these entries.

\V. H. Williiims. Thousands of the female seals were captured by the pelagic

hunters in Hehriug Sea during the season of 1891, the most of which had to be
secured quite a distance from the rookeries, owing to the jiresence of armod vessels

patrolling the sea for miles round the Islands, and that the slaughter of the seals

were mostly females was confirmed by the thousands of dead pups lying on the rook-

eries starved to death by the destruction of the mothers.

I am sure the Tribunal as they already know the importance of it

will not fail to notice that passage in connection with the inference

drawn by a gentleman who concludes at once from the fact that a large

number of pups being found dead in 1891, that their death was occa-

sioned by the mothers being killed at sea.

Now 1 pass from that criticism on that evidence and again repeat if

it were thought necessary I would certainly go through the whole
of these pages though I trust I have sufficiently brought my point

before the Tribunal, and I would now ask them to look at testimony
which shows that this question of the condition of the milk in the breast

is one of considerable importance. I would ask them to take the 2nd
volume of the Ajjpendix to the British Counter Case at pages 22 and
23. I cannot help thinking that this is just one of the matters upon
which the information before tbe Tribunal is by no means as full and
accurate as it ought to be for the purpose of coming to what I call a
final conclusion upon the matter. In the summary at page 22 I find:

Statement relating to the taking of Female seals in milk J.D.Warren says: Up
to tbe latter part of July I got a few Seals [in Behring sea] showing signs of milk
when skinning them. I do not think these females had ever been on the islands,

but had lost their pups at sea. I never saw a female killed in the sea having much
milk in them.

ilicajah Pickney, master of the Henrietta, seized in Behring Sea in 1892, States that
of 420 seals taken by him about one-fourth were females who had had their pups
and the milk had dried up. This was between the 3rd August and the 4th Sep-
tember.
W. O. Hughes, when in Behring Sea in 1891, got after the Ist August hardly any

cows that showed signs of milk. He believes they had pupped on the island and
that the milk had dried up.

Mr. Justice Harlan.—Do the original depositions show the locality!

Sir KicuARD Webster.—I will look.

Mr. -Tustice Harlan.—I would not have you stop to do that.

Sir Richard Webster.—It is not stopping at all, Sir, because I

have them all noted. It is page 100. Hughes was a fur seal hunter.

In 1891 I was master of the " Katherine ", and in 1892 I was master of the
"Carniolite".
Last year in the " Katherine" I got about 1,500 seals, of which 191 were got on the

coast, and the remainder in Behring Sea.
Last year the coast catch was about half females, and of these one half were with

pnp. In Behring Sea I got most of my catch about 100 miles westward of St. (Jeorge
IsJanil. Over half the catch in the sea were females, none with pup; but in Uie
mouth of July about one third of the females were breeding cows showing milk.
After the Ist August liardly any cows got showed signs of milk. I believe they had
pupped on the islands and the milk had dried up.

And then he goes to the next year, 1892, and he thinks on the coast—
I am coming to that later on—less than half of the females this year
were with pup. You will notice that he was sealing from the 25th
April to the 10th May, and that was outside Behring Sea. I think
that which I have read gives you all the information you require.
Then I go back to page 22.
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Joseph Brown states tlint after the 15th Joly a few cows in milk were got in Beh-
rinR Sea, but as the season grew later very few of these were got. " In the sea we
cannot tell whether a cow is barren or not".
James Stiteinan found in Behring Sea that about two-thirds of the females taken

were breeding females showing milk—some times only a trace, nearly dried up

—

others with a good supply.

It canuot be said that that is not evidence which is piven fairly.

Some statements tell, of course, against my contention, but I call atten-

tion to all that have a bearing on this.

Then.

Captain George Scott has taken in Behring Sea many females in which the milk
had just about dried up.
Michael Keefe states that his vessel the "Beatrice" got 900 skins in Behring Sea in

1890, between the 20th July and the 24th August. Two fifths of these were feinnlea

"not with a supply of milk, but a good many showing milk dried np". In 1891 his
vessel got 500 seals in Behring Sea, of which nearly lialf were cows. Most of the
cows showed dried milk in their breasts.

Of course, you are aware it is no part of my Case to deny that a large
proportion of the seals killed are females. It must be so I am going to
deal with that part of the case when I argue in answer to tlie conten-
tion, that which I respectfully say is an unwarranted contention, that
it is a crime moral and illegal to kill the female seal. I will show the
justice of that when I deal with that part of the Case by itself. I

merely note in passing that these witnesses state in one point of view
that which may be said to be against my contention, that a large pro-

portion, some of them a half, and some not so many—say two-fifths

were females. If it be a moral sin to kill females, why these witnesses
prove it, but my learned friends need not think that I am afraid of the
contention that they put forward. I protest, having regard to what we
know about seal life, and having regard to what we know must take
place, that it is beyond all reason to contend that it is a crime to kill

female seals in the way in which my learned friend, Mr. Coudert in

very exaggerated language described it.

John Cobum says that in Behring Sea in the early part of the season some of the
females would be in milk, but later on the milk would be dried up.

George Wells was in Behring Sea in 1890 and 1891; about two-thirds his catch
were females, of which a few were in milk, but the moat were dried up. After July
all the cows are dry of milk. It is only in the first three or four weeks iu July that
cows in milk in any noticeable quantity are got.

I should like to see, if I can, when that man sealed. It is at page
107. He says 40 or 45 miles from the Pribilofif Islands, in one year, in

1890—I do not think he states what distance he was from the Islands

in 1891. There is a case on which the evidence would correspond with

what you would expect from natural causes; during the earlier time
there might be more females with milk in them, and after that time, for

a considerable period, the milk would be drying up for two or three

weeks.
Then.

William F. Roland states that of the females taken by him in Behring Sea, more
than half were iu milk of varying quantities, from a good supply to a few drops in

cows about dried up. It is only in the early part of the season in Behring Sea we
get cows in milk, and before the end of the season they are about all dried up.

Arthur M. Roland says that in the first part of the season of 1891 he g<it a number
of cows in milk, but that after the 1st August the cows were nearly all dried up.

John Matthews took in Behring Sea, in 1891, a very few cows in milk; some of

them nearly dry.
Andrew McKil says: up to the Ist August [in Behring Sea] the hunters get cows

with milk in them, "but after that date the milk cows began to disappear, and verv

soon none are got in milk. By the 20th August the milk in the cows had all

dried up.
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James Gandin states that females taken between the 25th Jnly, and the 2oth

August in Behring Sea vrere nearly all dry, as if they were through suckling their

puj)?.

The next three refer to the coast catch, and, therefore, do not have a
bearing npon what I am now dealing with. Then the last but two:

George Disliow: In Behring Sea I never got any cows with young. A few cows
there would bo in milk.

Otto Buohholz. In 1890 I sealed in the Behring Sea in July. I got a few female

seals in milk. We sealed 35 to 50 miles from the Pribilof Islands.

Now, of course, if my learned friends are correct in the contention in

respect of which we are told by Mr. Phelps that we are going again to

liear argnments in respect of—that on general principles the whole of

this vast area is to be reserved for the United States, this argument
bears out their case; but from the point of view of showing you that a
large proportion of seals nursing their young are killed outside the

radius of 30 or 40 miles, I submit, for the reasons which I hope the

Court will be kind enough to take into their consideration, that that

evidence offers no satisftictory test or guide. I must remind the Tribu-

nal, without repeating it, of the remarkable evidence as to the female

seals remaining on the rookeries for a very considerable time, and to

the utter absence of the ordinary signs of food, (and I go as far as say-

ing, putting it from a naturalist's point of view, it is utterly inconsist-

ent with the females taking any substantial amount of food while they
are nursing)—you have no excrement of any sort or kind on any of

these rookeries; and I put it, after you know from overwhelming testi-

mony that, from the beginning of July, or the middle of July, I will

put it, down on the east side, the pups are spreading away along these
islands, it seems to me strongly to corroborate the view thac the pups
after that time cannot be dependent upon their mothers, and I shall

not fail to draw attention incidentally to one or two important facts

bearing on that contention.
The President.—You suppose these seals were taken fishing and

feeding, and would not return to the islands.

Sir KicHARD Webster.—As I have already called to your attention
with regard to those who were examined, a very small proportion only
of them had any fish in them, and there is no evidence therefore, or

very little evidence—I ought to put it more correctly that there is only
evidence that a few of tliese were actually feeding. With regard to

those that are to be found after the 20th of July and through August,
my contention is that they are fenmles that have, practically speaking,
done with the islands, and that are not going back to them. Again
with regard to those taken within short distances, it is possible they
have pups dependent on them, but in order to be satisfied of that you
must have some satisfactory soliition with regard to the other circum-
Rtaiices, and the condition of the rookeries, which I respectfully pressed
ujMMi the attention of the Court yesterday. The piece of evidence to

which I refcrnMl, with reference to that which is supposed to be con-
clusive, is in the Ccmnter Case only, in Mr. Stanley Brown's evidence,
at jmge .'W7.

You will renuMnber that reading yesterday from page 386 I reminded
you that qualiryiug his evidence of the previous year—I had not men-
tioned that i'iH'.t before—Mr. Brown, when he made his affidavit in 1891
stated that the females left within a few days, and I say this as I have
said on previous occasions, I am sure Mr. Brown, as far as he observed
anything, would tell it accurately, if he thought it material, but at page
in of the second volume of the Appendix to the Case, in his first

affidavit, Mr. Brown had stated.
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For the first few days, and possibly for a week or even ten days the femnle is able
to nourish her youngr, or offspring, bnt she is soon compelled to seek the sea fV>r food.

It is no disrespect to Mr. Brown to remind the Tribunal that till bis
visit ill ISOl to these Islands, he knew nothing about the seals at aU.
In J 892, he makes a further affidavit, and he says.

I was able to satisfy myself that females begin to go into the water from 14 to 17
days after first landing.

It is a remarkable extension of the previous opinion showing how
untrustworthy first impressions are, because the "week or ten days"
has become " from 14 to 17 days". The point is, the first going into the
water.

The next fact to which Mr. Brown speaks is to be found at the bottom
of page 38G

:

The movements of females can also to a certain extont be well observed by their
appearance after giving birth to tlieir pupa, after fasting, and after gorging thum-
selves with food. After the birth of the pup, and after remaining upon the rookeries
even for a few days when tl>e period of coming from and going into the water has
been enteied upon, the mother has a very decidedly gaunt apjiearance, in strong
contrast to the plum])ne8S of pregnancy or fall fee<ling. After leeding at sea they
come ashore again well rounded out. So marked is this that I have repeatedly been
misled by mothers in such a condition, mistaking them for pregnjint cows, anil have
discovered my error by seeing her call her pup and suckle it. If 1 had any doubt in
my mind as to the cows feeding at sea it was dispelled by an examination of three
cows I shot at Northeast Point on July 25th, 1892. Two '• sunbnmt" cows were first

kiUed and their stomachs were found to be empty.

Not an unimportant fact, that as late as the 2oth of July, 1892, two
sunburnt cows, by which he means cows frequenting the Kookery, were
killed in order to try to solve this question, and were found lo be empty.

Another was shot just as she came ashore and her stgrnach was gorged with half
digested codfish, which was identified by Mr. C. H. Townsend, an expert of the
United States Fish Commission. A dissection was made of this seal, and the udder,
which extends as a broad thick sheet at the centre, but thinning out towards the
edges, over the entire abdominal portion of the cow and well up to the fore flippers,

was 80 charged with milk that on removing the skin the milk freely flowed out in

all directions, and previous to skinning it was possible with but little ettbrt to extract
a sufficient amount to enable me to detennine its taste and consistency. A large
supply of food is necessary to furnish such an abundant amount of milk. I have no
doubt that a well-developed mother seal could yield between a pint and a quart of
milk in the first 24 hours after landing from a feeding expedition, and with such
rich fountains to draw upon it is no wonder that the voracious pnps increase during
their residence upon the island not less than four times their weight «t birth. And
it is equally certain that without such a constant supply of nourishment it could
not make such a rapid growth as it does.

With all deference to Mr. Stanley Brown's opinion, I do not wish to

discount it unduly, he is a geologist, and I have no doubt the study of

that enables him, to a certain extent, to follow out the matter closely;

but, when we have to deal with this opinion and the facts proved, it

amounts to this, that there was one seal, as late as the 25th of July out
of three,—two being killed with no food and one that had some (whether
the seal had a pup or not upon the Islands, we are not able to tell),

—

but it is obvious that Mr. Brown could not ascertain every fact about
it. It is not a matter which is in any way sufficient to enable this

Tribunal to overset and disregard the body of testimony to which I

called attention in regard to this matter yesterday.
I^Tow, I come to that to which I ask the close attention of this Tribunal,

and that is a petition which I have never made unsuccessfully yet.

The United States believed, in 1891, that they had conclusive proof that

pelagic sealing caused the death of the seals, and accordingly they

stated that the death of the paps in 1891, to the amount of several
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thousands on the rookeries, was due to pelagic sealing. This is a part

of the case touched upon only in outline by my learned friend, the

Attorney General, but is of so much importance, and admitted by the

United States Case to be of so much importance, that 1 do not make
any ai)<)logy, for bringing it to the attention of the Court.

The facts are these. In 1891, upon two certain particular rookeries,

an extraordinary and abnormal death of seals occurred. In 1892, when
there was no pelagic sealing in Behring Sea, and at a time when the

same cause could not have produced the same effect, a greater death of

pups on the same place is discovered,—on particular spots on the

Island; and, if I establish that, I submit to this Tribunal, and subject

to any argument that may be heard on the other side, that the state

ment on which the United States Advocates have pinned their case is

completely demolished; I will use no stronger expression than that.

Now, first, that you may kindly follow me, would you be good enough
to take the Chart n" 2 of the United States Case. You will notice

there St. Paul's Island and, beginning at the top, there is the North-
east Kookery; then there is the Little Polavina Kookery; then the

Polavina Point Eookery; then Lukannon Eookery; then Ketavie Rook-
ery; then Garbatch Rookery; Reef Rookery; Lagoon Rookery; Tolstoi

Rookery and Zapadnie Rookery,— (I may say on St. George's Island,

there are the Great East, the Little East, the North Rookery, the
Starry Arteel, and the Zapadnie) :—in all 8 or 9 ; by far the largest

being the Northeast Point Rookery. The only places in which the
excessive mortality of pups on the Rookeries occurred are at Tolstoi

Rookery, both in 1891 and 1892, which is just to the left of the village,

a little above and Polavina Point Rookery, which is the one underneath
Little Polavina.

If I am not asking the Tribunal too much, I will ask them to put a
mark against those two places. They will find that the testimony upon
both sides, both the United States and the British, is that the Rook-
eries upon which an abnormal quantity of dead pups were seen in

either 1891 or 1892 are those two; and they were seen in the same
places in the two corresi)onding years. I have said, and my words
may be presently criticised, I will prove this from the United States
Case as well as our own.

I will also mention—and I should like it to be noted now, you will

see just above the words " Reef Rookery " a little bay I shall be able
to show you by testimony also coming from the United States that
some seals killed by surf evidently were observed in the year 1890 by
Mr. Palmer in 1892 in another bay outside Zapadnie by Mr. Macoun
just by the South-West bay it is called, and I shall show you that that,
has nothing to do with this extraordinary mortality upon the rookeries.
Now if I make my point good, nobody will deny it is of very great

significance with regard to this argument. I will only remind you of
what Williams says in his affidavit. He stated that large numbers-
thousands, had been been killed at the sea, the mothers having been
killed, and that was proved by the dead pups found in 1891, he draw-
ing the conclusion from what he believed to be, I have no doubt, the
facts at that time. First, I ask, if this is true, is it not sufficient in
itself to dispose of the contention that pelagic sealing could have been
the cause. Does anybody suggest that the action of pelagic sealers
woukl differentiate between Ketavie Rookery or Polavina or Lucanuon
and Polavina l*oint or Garbatch, or in fiict the seven or eight other
rookeries in many cases for the largest is the North East extending for

some three miles all the way roimd and admitted upon the United
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States statement to be the largest of tbe rookeries—can anybody sug-
gest any reason why, if it was pelagic sealing, those pups should have
died on those two rookeries alone and in those two places!
Senator Morgan.—You mean the abnormal death.
Sir KicHARD Webster.—Of course, I do not deal with the normal

death.
Senator Morgan.—Not with the normal death at all.

Sir Richard Webster.—I will point out what the normal death is.

Senator Morgan.—We get then half of the abnormal death.
Sir Richard Webster.—Yes, because what happened in 1891, every-

body agrees is something entirely abnormal. It is suggested after this
case began for the first time that this abnormal death of pups had been
noticed gradually increasing from 1884 to 1891. 1 shall ask the Tribunal
to come to the conclusion that that is not only the fact, but can be shewn
to be so from the United States own evidence. Be it as it may, it will

make no diflerence to my point: it will be as good to me to show that
pelagic sealing cannot have been the cause of the abnormal death of
pups to which I am referring.

That I may not have to go back to the map, you will follow that
argument with reference to the Island of St. George about one third or
one-fourth of the size, having regard to the seals killed in reference to
its importance. It is, of course, as you already know, common j2 round
that no abnormal death of pups has ever been noticed on the Island of
St. George. The argument which I have addressed to the Tribunal
pointing to the selection of rookeries on St. Paul Island applies equally
as between St. Paul and St. George, and I only mention it for the pur-
pose of enforcing what I have said. Now the otherside knew perfectly
well this was a most important point. It was made so in the original

United States Case. It was made so in the British Case. It was made
80 in the British Counter Case; and I will not leave any reference
untouched as far as I can. How has this been dealt with up to the
present time ? I read from page 706 of the Shorthand N ote of my learned
friend Mr. Coudert's speech.

Now with regard to the question of dead pups the learned Tribunal will find that
considerable space is devoted to the examination of that question and the origin of
their death. Of course, these' animals will die, as all animals will, and a certain
{portion of them would perish under the best circunistances, but when there is a
arge loss, and that loss is coincident with the death of the mothers, 1 do not think
that we need to go into any careful examination or balancing of testimony. If we
find a^man with a bullet through his brain lying on the ground, even in the hot sun
of July, we assume that he was killed by that bullet, and not by the sunstroke.

That is very fine, but it does not seem to me with deference to have
much bearing on the point.

And so when we find, at a certain period of the year, that a large number of pups
die on the islands, that they are emaciated, and when they are opened there is

nothing in their stomachs, or nothing but a very little milk; and you are shown at

the same time that the mothers upon which they depeud for sustenance have been
killed—unless something can be shown that prima jacie appears to account for tbe
death outside these natural causes, we must assume that they die of starvation, and
that is what the testimony undoubtedly shows.

And that is the whole argument that has been addressed to this Tri-

bunal upon a matter which is vital and has been made vital in both the

printed Cases in relation to this question of the death of i)ups.

Now will the Tribunal, as I have asked them already follow me some-

what carefully in regard to this matter. The case now nmde by the

United States is that there had been a gradual, but observed, abnor-

mal increase of dead pups right away from 1884 to 1891—culminating
in 1891, and they have produced 4 or 5 affidavits all taken in the year
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1892 of people who were resident upon the Islands in the years 1885

and 1886 to say that they noticed the increase of dead pnps. They do

not give the i)lace. They did not localize where these pnps are found.

They make no connection of any sort or kind between the two particu-

lar rookeries to which the evidence is most particularly addressed on

both sides : they simply make the statement ex j)ostfacto^ their affidavits

being taken in April 1892, that they remember that during the years

1884 to 1890 they found that there were more of these dead pups than

usual. You will find that collected together in page4G6 of the Collated

Testimony. The first is Clark:

Dead pop seals which seem to have starved to death grew very namerous in the

rookeries these later years.

That is up to 1889.

And I noticed that driving the batchelor seals for killing, as we started them np
from the beach, that many small pnps half starved, apparently motherless had wan-
dered away from the breeding grounds, and became mixed with the killable seals.

The natives called my attention to these waifs saying that it did not nse to be so,

and that the mothers were dead, otherwise they would be upon the breeding
grounds.

That is an affidavit made in the May of 1892.

Then Hansson who made his affidavit on the 30th April says:

There Were a good many dead pnps on the rookeries every year I was on the

island.

He was there from 1886 to 1891.—

And they seemed to grow more numerous from year to year. There may not, in fact,

have been more of them, because the rookeries were all the time growing smaller and
the dead pups in the latter years were more numerous in proportion to the live ones.

Then Mr. Mclntyre

:

Tlie seals were appiirently subject to no diseases; the pnps were always fat and
healthy and dead ones very rarely seen on or about the rookeries prior to 1884. Upon
my return to the islands, in 1886, I was told by my assistants, and the natives that a
very large number of pnps had perished the preceding season, a part of them dying
upon the islands and others being washed ashore, all seeming to have starved to

death. The same thing occurred in 1886 and in each of the following years to and
including 1889. Even before I leit the islands in August 1886, 1887, and 1888, I saw
hundreds of halfstarved, bleating emaciated pups wandering aimlessly about in

search of their dams and presenting a most pitiable appearance.

Then Morgan is the last of them

:

But facts came under my observation that soon led me to what I believe to be the
true cause of destruction. For instance during the period of my residence on St.

George Islands «lown to the year 1884, there were always a number of dead i>ups, the
number of which I can not give exactly, as it varies from year, to year and was
dependent upon accidents or the destructiveness of storms young seals do not know
how to swim from birth, nor do they learn how for six weeks or two months after
birth, and therefore are at the mercy of the waves during stormy weather, but from
the year 1884 down to the period when I left St. George's Island—

I hope the Tribunal will notice this because it is agreed that there is

no abnormal pups in St. George's Island in 1891 or 1892—
there was a marked increase in the number of dead pup seals amounting perhaps to
a trebling of the numbers observed in former years, so that I would estimate the
nnmber of dea<l pups in the year 1887 at about tive or seven thousand as a maxiuinui
I also noticed during my last two or three years among the number of dead pups an
increase of at lea«t 70 per cent of those which were emaciated and poor, and in my
judgment they died from want of nourishment, their mothers having been killed
while away from the island feeding, because it is a fact that pups drowned or killed
by accidents were almost invariably fat. Learning further through the London
sales of the increase in the pelagic sealing, it became my tirm conviction that the
constant increase in the number of dead pups and the decrease in the number of
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marketable seals and broedin;? females fonnd npon the islands durinR the years 1HS5.

1886 and 1887 were caused by the destrnction of female seals in the open sea, eitlier
before or after giving birth to the pnps. Tlie mother seals go to fe«!«ling grounds
distant from the islands, and I can only account for the number of starved pups by
supposing that their mothers are killed while feeding.

The next gentleman 0. W. Price, whose evidence is not of much
importance, but I will read it

visited the Pribilof Islands in 1890 and made a careful study of the conditions of seal
life in those Islands. I discovered late in the season a large number of dea<l pups
lying upon the rookeries which had the appearance of having been starved to death.

That was an affidavit made in 1892. The gentleman is a fur merchant.
Senator Morgan.—What Island does he speak off

Sir KicuAED Webster.—1 will look; I think he speaks of St. Paul,
if 1 remember rightly, no he only says the Pribilof Islands, lie is a fur-

dresser and an examiner of raw fur-skins.

I have been engaged in the dressing and examining of fur-skins about 20 years,
and I am an expert in that business. I have examined and handled large numbers
of fur-seal skins both of the American and Russian side, and can easily distinguish
one from the appearance of the skins,

and so on.

Then he says

:

I visited the Pribilof Islands in 1890, and made a careful study of the conditions
of seal life on those Islands. I discovered late in the season a large nnmber of dead
pups lying npon the Rookeries, which bad the appearance of having been starved to
death.

That Affidavit was made in April, 1892. Ifow, I do hope I can make
my meaning clear to the Tribunal in this respect; if this evidence is

true, there must have been in 1890 a very large and abnormal number
of dead pups either on the same Eookeries or upon other Rookeries.

It is the fact (we have the Reports) that of every Government Agent
who was there from 1884 to 1891, not one makes the slightest reference

to any increase in the number of dead pups, or to any abnormal number
of dead pups; and what is more important perhaps than anything is

this; in 1890 Mr. Elliott goes to the Island, and J shall be in a position,

when I come to Mr. Elliott's Report, to point out to you the position he
held, the undoubted authority he possesses, and the obvious weight that

must be given to his personal observations; but he was accompanied
on that Island by four gentlemen. Captain Goflf, Captain Lavender, Mr.

Murray .and Mr. Nettleton, and all four of them make Reports, and
from day to day they were all over that Island. There is not a trace or

suggestion in one of their Reports of there being any abnormal death

of pups from any cause. People, who have had no connection with the

Island for years, make affidavits in 1892 that they noticed the death of

pups in 1885, 1886, 1887 and 1888; but people whose duty it was to

observe it, or record if anything occurred, noticed nothing of the

matter. When I call attention to the extraordinary character of the

personal investigations made from day to day and written down from

time to time with leference to each of these Rookeries by Mr. l<]I]iott

in 1890 and attended by these very Treasury Agents in the pay of the

United States Government, it is impossible to come to the conclusion

that this story of there having been an abnormal death of pups in the

year 1890 can possibly be true. Mr. Goff was the Agent for the Treasury

on the Islands in the year 1890; he makes his Reports in the years

1889 and 1890, which are printed in the documents and which are

before the Tribunal.
I will call attention to the 1889 Report, whicb is in the 1st Volume of

the Appendix to the British Counter Case, at page 84. It was produced
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on notice by General Foster, and it will save tlie Tribunal a little trouble

if I tell them at present that my references are negative to show tliat

they make no reference to this matter. I shall have to refer to these

Reports later on in another connection. Mr. Golf made his report to

Mr. Wiudom on the 31st of July, 1889; and there is not the slightest

reference to any abnormal death of pups. There is a reference to the

cause of decrease which I must not be tempted to read now; otherwise,

I shall be open to the complaint of reading the same thing twice. In

1890 (the reference will be found in the 3rd Volume of the Appendix to

the British Case, third part, page 15), Captain Goff again makes a

Report, and I call attention to what Captain Goff knew with regard to

what was going on.

He writes on the 31st July, 1890.

Professor H. W, Elliot your recent appointee as Treasury Agent, has spent the
season here, dividing his time between the two islands, and giving bis entire atten-

tion to the state of the rookeries and the methods nsed at present in driving and
killing the seals, and his report will, no doubt, be of the utmost importance, and of

great valne to the department.
Mr. William Palmer, a representative of the Smithsonian Institution, has, by your

permission, spent tbe season on St. Paul collecting specimens of various birds and
animals, and his incessant labours have been abundantly rewarded.

I know it is the line of the United States to belittle the experience
and observations of these men. That is their attitude to-day; but I at

present call attention to the fact that there was a careful examination
being made, with the knowledge of these Treasury Agents, in 1890, by
independent gentlemen, and had it been true that upon the. e very
rookeries tliere was, as the later affidavits say, evidence of an abnormal
quantity of dead pups, it must have been observed.

I will not read anv further passages from that. Mr. Murray the
Treasury Agent from" 1889 to 1892 made a Report in 1890. It will be
found at page 18 of that same third part of vol. 3 of the Appendix, and
Nettleton's will be found at page 48, and Lavender's at page o2, and not
one of these gentlemen makes any suggestion of any dead pups there
in 1890. But what is more remarkable—and I trust the Tribunal will

follow this is, three of these gentlemen make affidavits for the United
States as well—Mr. Goff. Mr. Murray and ]\lr. Nettleton, and two or three
—I think three, but certainly two—have made affidavits which, if it

had been the fact that these pups were observed dead in 1889 and 1890,

it must have come to their knowledge, and their affidavits are absolutely
silent with regard to the matter Mr. Lavender the fourth agent had
been active in getting affidavits for the United States, but makes none
himself in support of this. It does not stop there. There are three
Company's agents on the Island, and I need not tell you that the Cora-
panys interest would be to tell any fact that showed that their industry
had been interfered with by pelagic sealing. It is the interest of the
Comi>any to bring those facts before the United States. The first of
the affidavits is Mr. Fowler's, who has been on the Islands since 1879.

It will be found at pages 25 and 26 of Appendix to the United States
Case. lie refers to tlie death of the pups in 1891, and does not suggest
that it ever occurred before that year.
Now there is the Agent on the Island of the Company referring to

the fact in 1891 as siij)poiting their case and making no reference to
what is now suggested by other people who had not anything like his

exi>erience—that something of th*^ same kind had been'going on from
1884 to 1881, and they now use it to show that pelagic sealing was the
cause, liedpath, a witness not unfrequeutly referred to both in the
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argniment and in tbe Case by the United States swore an affidavit which
is given at page 152 of the same Appendix—the Und Appendix to the
United States Case, and he refers to it in this language:

In 1891 the rookeries in St. Paul Island were covered in places with dead pups, all

of which had eveiy symptom of having died of hunger, and on opening several of
them the stomachs were found to be empty. The resident physician, Dr. Ackerley
examined many of them and found in every instance that starvation was the cause
uf death. The lowest estimates made at the time placing the number of dead pups
on the rookeries as 25,000 is too high.

I ask you in all fairness, and I ask those in the habit of considering
evidence, if this were possible, if this were true, if this were a gradu-
ally increasing occurrence of dead pups on these rookeries, these gen-
tlemen could have been possibly ignorant of it, and, yet they are mak-
ing affidavits on the part of the United States and are in the position
of knowing, and had it been the fact they must have spoken to it.

Mr. Daniel Webster—he has been on the Islands since 1870—makes
an affidavit at page 183 of the same second volume, and he refers to

the fact of the death of seals—the mothers who had left pups on the
rookeries. He refers to that fact as being a cause of the death of the
pups, and there is not a suggestion made that prior to the year 1891
this abnormal death of pups occurred. He, Mr. President, was the
Superintendent on St. George's Island during that very year when the
Witness Morgan states, contrary to everybody else in this case, that in

the year 1889, 1 think it was, (I read it this morning), he noticed 5,000
or 6,000 pups dead in an abnormal manner upon St. George's Island.
Now, quite apart from any testimony coming from my side, quite
apart from any testimony in respect of which it may be said that it is

British testimony or British witness, can you have anything stronger
than that; all the Government Agents during that series of years,

from 1884 to 1891, and that the Company's Agents on the Islands dur-
ing that time, have never breathed the suggestion that from 1884 up
till 1890 there had been noticed a gradual abnormal death of pups on
the Eookeries, which they could only attribute to pelagic sealing? I

say that it does not impress one with the care that has been taken in

connexion with the obtaining and preparing the evidence in this case
that such should be the state of the matter.
Now, Sir, at page 84 of the same volume there is a witness of the

name of Dr. Noyes, and no doubt, a gentleman of position. He had
been upon the island, if I remember rightly, a great many years—I am
not quite sure—^from 1880. He was partly on St. George and partly on
St. Paul, and he says

:

The epidemic theory was nrged very strongly in 1891, when the rookeries were
found covered with dead pups; but a careful and technical examination was made
on several of the dead bodies without discovering a trace of organic disease; while
starvation was so apparent that those who had examined tbcin decided tliat it was
the true cause of their death. Had sickness or disease attackeil the seal herd, it is

only reasonable to suppose a few grown seals would be found dead where so many
young ones had died so suddenly; but the most diligent search has failed to find a
grown seal dead upon the islands from unknown causes.

It is scarcely to be believed that a gentleman of his position observ-
ing upon this abnormal death of i)nps in 1891, resident in the island

the whole time, would, if it had been true that this fact had been grad-

ually increasing and attracted the attention of the residents of the

island one of these witnesses actually says when he went back the

natives told him they had observed large numbers in the years 1885

and 1886—well, I have sufficiently indicated to the Tribunal that if I

relied on the United States testimony alone, it would negative the sug-



158 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

•'^estion that there had been a gradual increase of these dead paps
extending over the time wheu, according to the contention of uiy

learned IViends they snggest pelagic sealing had been becoming a for-

midable factor in the case.

Xow I must ask the Court to be good enough to notice what is our

testimony with regard to this matter. I will first read the United

States case upon it. Page 213 of the United States case says:

Professor Dall, who visited the rookeries in 1880, says: "There were not in 1880

sufficient dead pups scattered over the rookeries to attract attention, or form a fea-

ture on the rookery". Captain Bryant, who was on the islands from 1870 to 1877,

says: "A dead pup was rarely seen". Mr. J. H. Moulton, who was on St. George
Island from 1877 to 1881, says: "There were practically no dead pups on the rook-

»Ties. I do not think I saw during any one season more than a dozen." Mr. H. G.
( >tis, Treasury agent on the islands from 1879 to 1881, states that " it was a rare

thing to iind a doad pup," Mr. H. A. Glidden, the Government agent from 1882 to

1885, says:—" Duriug the time I was on the islands I only saw a very few dead pups
on the rookeries, but the number in 1884 was slightly more than in former years."

Then comes the allegation to which I have called attention that

from 1884 up to 1891, the United States' Case alleges that tbere had
been a gradual increase of these dead pups without specifying the par-

ticular rookeries, and that this death of pups was occasioned by pelagic

sealing.

Now I call attention, if you please, Mr. President, to the British Com-
missioners Eeport, paragraph 344, where they say:

In the season of 1891, considerable numbers of dead pups were found in certain

places upon the rookery grounds or in their vicinity, and various hypotheses were
advanced to account for this unusual mortality. As some of tbesf have special

bearings on the general question of seal preservation, it may be well to devote afew
words to this particular subject.

In order to exhibit the circumstances surrounding this fact and to arrive at a prob-
able explanation of its true meaning, it will be necessary in the first instance to

give in summarized form the observations and notes bearing upon it made on the
ground by ourselves.
When visiting Tolstoi Rookery, St, Paul Island,

That is the one I pointed out to you Sir.

—

On the 29th July, we observed and called attention to several hundred dead pups
which lay scattered about in a limited area, on a smooth slope near the northern or
inland end of the rookery ground, and at some little distance from the shore. The
lto<lies were partly decomposed, and appeared to have lain where found for a week
or more, which would place the actual date of the death of the pups, say, between
the 15th and 20th July, Jseither the Government Agent who was with us, nor the
natives forming our boat's crew at the time, would at first believe that the objects
seen on the rookery were dead pups, affirming that they were stones; but when it

be< anie clearly apparent that this was not the case, they could suggest as causes of
death only over-running by bulls or surf along the shore, neither one of which
appeared to us at the time to be satisfactory, Mr, D, Webster, interrogated on the
subject some days later on St. George Island, oflered merely the same suguestions,
bnt a few days still later, both Whites and natives on the islands were found to have
develo]>ed quite other opinions, and to be ready to attribute the deaths to the opera-
tions of i>elagic sealers killing mothers while off at sea, and leading to the death of
pups from starvation consequent on such killing,

Now nobody will accuse the British Commissioners of giving otherwise
than an accurate record of what their recollection is a« to what occurred.
Is it conceivable that if this took place it should be true that the
natives—the agents—the people upon the island—had been observing
this thing gradually going on from 1884 on this rookery or on any
rookery T

Then the British Commissioners say:

347. Believing the matter to be one of considerable importance, however it might
be explained, particular att«ution was paid to it on subsequent visits to rookeries.
On the 3lBt July and the Ist August the rookeries of St. George were inspected, but
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no similar appearances were found, nor was anything of the same kind again •een till

the 4th August, on Polaviua rookery. St. Paul Island, where, near the southern
extremity of the rookery, several hundred dead jnips were again found hy us, liere
also covering an area of limited size, which we were stlile to examine carefully with-
out disturbing the breeding seaLi. It was estimated that the pups here found hud
died hetween ten days and two weeks before, which would place the actual date of
death at about the same time with that of those first referred to.

348. On the following day the extensive rookeries of North- Kast Point were visited
and examined, hut very few dead pups were anywhere seen. Mr. Fowler, in charge
of these rookeries for the Company, was specially queslioued on this point, and fully
confirmed the negative observations made by ourselves at the time. It may here be
mentioned that the vicinity of North-East Point had been the principal and only
notable locality from which, up to this date, sealing vessels had been sighted in the
ofting, or had been reported as shooting seals within hettriug of the shore.

349. On the 19th August, after a cruize to the northward of about a fortnight's
duration.

I ask the Tribunal to note the dates—the 15th, 20th and Slst of
July; the 1st August and the 19th August.

On the 19th August, after a cruize to the northward of about a fortnight's dnra-
tiou, we returned to St. Paul, and on the same day revisited Tolstoi Rookery. On
this occasion the dead pups previously noted were still to be seen, but the bodies
were flattened out and more or less covered with saiul, by the continuous movement of
the living seals. There were, however, on and near the same place, and particularly
near the angle between Tolstoi Rookery and the sands of English Bay, many more
dead pups, larger in size than those first noted, and scarcely distinguishable in this
respect from the living pups which were then "podded out" in great uum hers in the
immediate neighbourhood. Messrs. Fowler and Murray, who accompanied us on
this occasion, admitted the mortality to be local, and the lirst-named gentleman
stated that in his long experience he had never seen anything of the kind before,
and suggested that the mothers from this special locality might have gone to some
particular "feeding bank," and have there been killed together by sea sealers. On
the same day we visited the Reef Kookery again, and a search was made there for
dead pups, which resulted in the discovery of some of approximately the same size
with those last mentioned, but probably not more than an eighth, aud certainly not
more than one fourth, in number as compared with the inner end of the Tolstoi
Eookery ground, aud proportionately in both cases to the number of living pups.

350. While making a third inspection of the St. Paul rookeries in September, on
the 1.5th of that month, the Reef and North-East Point rookeries were again specially
examined. The rookery ground of the south-eastern side of the Reef Point was
carefully inspected area by area, with field-glasses, from the various rocky points
which overlook it, and from which the whole field is visible iq detail save certain
narrow stony slopes close to the sea-edge, where dead pups might have been hidden
from view among the boulders. Subsequently, the north-eastern sloping ground,
named Gorboch on the plans, being at that date merely occupietl by scattered groujo
of seals, was walked over. The result of the inspection was to show that there
were on the south-east side a few dozen dead pups at the most iu sight, while on the
opposite side perhaps a hundred in all were found in the area gone over, being, prob-
ably, the same with those seeu here the previous month, and in iiumber or contiguity
not in any way comparable with those seen at the inner end of Tolstoi.

351. On the same day a final visit was made to the North-East Point rookeries, theu
in charge of three natives only. Two of these men went over the ground with us, aud
were questioned on various subjects, including that of dead pnps, through our Aleut
interpreter. They would not admit that they had seen any great number of dead
pnps on the North-East Part this season, aud did not seem to be in any way impressed
with the idea that there had been any unusual mortality there. The gronn<l to the
north of Hutchinson Hill was, however, carefully examined by us from the slopes
of the hill, and a few dead pups were made out there. Again, at a place to the
north of Sea-lion Neck of the plans, and beyond the sand beach upon which holliis-

ehickie generally haul out, a slow advance was made among a large herd of females
and pups, though part of these were necessarily driven oflF the ground in so doing.
Au occupied area of rookery was thus walked over, and the dead pups which
appeared at this spot to be unusually abundant were counted with approximate accu-
racy. A very few were found scattered over the general surface, but on approaching:
the shore edge, an area of about 20,000 scjuare feet was noted, in whieh about IdO

dead pups T^e^e assembled. Some of these lay within reach of the surf at high ti<le.

Most appeared to have been dead lor at least ten tlays aud several were broken up
and mangled by the movciiieut of the living seaKs on and about them. This par-

ticular locality showed a greater number of deail jmps to urea than any other seen
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at tbis time citlier on the North-East or Reef rookeries, but in number in no respect

comparable to that previously noted at Tolstoi, or even to that on the south part of

Polttvina.

Then the lleport refers to the examination of the bodies which was
done under the knowledge of Mr. Stanley Brown, but from the poiut of

view of number it is not material.

Now Mr. Stanley Brown refers to this same occurrence in the year

1891. I am dealing, entirely, Mr. President, with dead pups upon the

rookeries. At the bottom of page 18 of the Second volume of the Appen-

dix to the United State case, Mr. Stanley Brown makes a statement,

and I ask whether it is possible if it were true that what was discovered

in 1891 was only the development of what had been going on in 1887,

1888, 1889 and 1890, it would be possible that Mr. Stanley Brown's Affida-

vit could have been what it is?

Now this is what he says

:

In the latter part of July, 1891, my attention was called to a source of waste, the

efiiiiency of which was most startlingly illustrated. In my conversations with the
natives I had learned that dead pups had been seen upon the rookeries in the past few
years in such numbers as to cause much concern. By the middle of July they pointed
out to men hero and there dead pups and others so weak and emaciated that their

death was but a matter of a few days.

By the time the British Commissioners arrived the dead pups were in snflScient

abundance to attract their attention, and they are, I believe, under the impression
that they first discovered them. I procured a number of these pups, and D"^ Akerly
at my request, made autopsies, not only at the village, but later on upon the rookeries
thenisidves. The lungs of these dead pupS Hoated in water. There was no organic
disease of heart, liver, lungs, stomach, or alimentary canal. In the latter there was
but little and often no fecal matter and the stomach was entirely empty. Pups iu

the last stage of emaciation were seen by me upon the rookeries, and their condition
as well as that of the dead ones left no room to doubt that their death was caused by
starvation. By the latter part of August deaths were rare, the mortality having pra4C-

tically ceased. An examination of the warning lists of the combined fleets of British
and American cruisers will show that before the middle of August the last sealing
schooner was sent out of Behring Sea. These vessels had entered the sea about July
first, and had done much etfective work by July 15th. The mortality among the
pups and its cessation is synchronous with the sealing fleets arrival aud departure
from Behring Sea.

If 1 had to criticise that, Mr. President, from the actual dates, it would
not be found to be strictly accurate, but I do not want to pause to discuss
a point which is not of such great importance; because what I am going
to call attention to later on, makes all criticism attempted to be founded
on the dates of vessels in Behring Sea become of no importance at all.

Now at page 101 of the same book—the second volume of the Appen-
dix to the United States Case—will be found the evidence of Mr. Barnes,
who says this:

One day, during the latter part of August or fore part of September last (exact
date forgotten), Col. Joseph Murray, one of the Treasury Agents, and myself, in
company with the British Commissioners, Sir George Baden-Powell and D^ Dawson,
by boat visited one of the seal rookeries of that Island, known as Tolstoi or English
Bay. On arrivin-^ there oar attention was at once attraeted by the excessive number
of dead seal jinps wliose carcasses lay scattered profusely over the breeding groinul
or sand beach bordering the rookery proper, and extending into the border of the
rookery itself. The strange sight occasioned much surmise at the time aiS to the
probable cause of it. .Some of the carcasses were in an advanced stage of decay,
while others were of recent death, and their general appearance was that of having
died from starvation.
There were a few that still showed signs of life, bleating weakly and piteously, and

gave every evidence of being in a starved condition, with no mother seals near to or
showing them any attention.

ly Dawson, while on the gound, took some views of the rookery with his Kodak;
but whether the viewa he took included the dead pups I could not say.
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They did, and they are here, Mr. President, if the Court desires to see
them. Then he says.

Some (lays after this—cnnuot state exact date—I drove with Mr. Fowler, an
employ^ of the lessees, to what is known as Half Way Point, on Polovina rookery.

That is the other one I mentioned.

Here the scene was repeated, but on a more extensive scale in point of nnmbers.
The little carcasses were strewn so thickly over the sand as to make it difflciilt to
walk over the ground without stepping on them. This condition of the rookeries
in this regard was for some time a common tojiic of conversation in the village by
all parties, including the more intelligent ones among the natives, some of whom
were with Mr. .1. Stanley Brown in his work of surveying the island and brought in

reports from time to time of similar conditions at substanti:illy all the rookeries
around the Island. It could not, of course, be well estimated tut to the number thus
found dead, but the most intelligent of the natives—chief of the village—told me
that in his judgment there wire not less than 20,000 dead pups on the various rook-
erics iii the island and others still dying. Dr. Ackerly, the lessees' physician at the
time, made an autopsy of some of the carcasses.

And so on. Now I note in passing that the Report on the face of it is

obviously not in accordance witb the facts because there was an exami-
nation made by Professor Dawson, Sir (Icorge Baden Powell and Col.

Murray, of the actual condition of the other rookeries, and it will be
found in the United States papers that they also put the mortality at

the same place—namely Tolstoi and Polavina.

Now Mr. President I call attention if you please to the fact, if you
will kindly look at the Appendix to Mr. Elliott's Keport of 1890, that he
is day by day visiting these rookeries in the year 1890 and making his

field notes. For instance, this particular rookery is called "Tolstoi".

It was visited—(I am reading from i)age 240), on the 12th June; the

21st June; the 23rd June; the 24th June; the 27th June; the 30th June;
the 1st July; the 7th July, and the 10th July. And the next one—the

Polavina rookery—is visited on the 3rd June; the 4th June; the 2oth
June; and on the 3rd July; and you will find in later parts of the same
record, careful notes taken of the condition of these rookeries on a

number of later days to which 1 shall have to call attention in connection

with another part of the case. I have already told you on many of these

occasions he was accompanied by these Treasury Agents.

It is quite impossible to come to the conclusion that if there was in

1890 anything corresponding with this, it would not have been seen.

But we have a very remarkable indirect corroboration of this. Pro-

fessor Palmer was there. He too knew nothing about seals till he went
there in the year 1890, and the United States have jninted at page 291

of their Counter Case that part of Professor Palmer's Keimrt which the

British Commissioners had not annexed to their Report because it did

not bear directly upon the particular point that they were discussing

and for which they were citing Professor Palmer's Report. But on i)ago

291 it will appear that Professor Palmer, a stranger to the island, had
his attention called to the death of the seals—that is to say, seals killed

by the surf, and himself noticed seals killed in the same way that Mr.

Macoun noticed in that bay to which I called attention, called Zoltoi

Beach—killed as we know seals frequently were killed by the surf—and

yet there is not a reference in the whole of Professor Palmer's paper

from beginning to end, to any abnormal occurrence as to the seals either

at Tolstoi or Zapadnie or any other rookery in the island at all.

Mr. Carter.—Do you mean that he imputes the death of them to

the surf f

Sir RiCHABD Webster.—I say what Mr. Palmer describes is un-

doubtedly the death from surf.

B S, FT XIV 11
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Mr. Carter.—If you will read it, it will be a little more definite.

SirKicHAKD Webster.

The iinmber of pnps about the shore of St. Paul began to attract my attention

about the middle of July, last year. On August 2nd I stood on Zoltoi Beach.

Zoltoi Beach istlie place that I showed the court when I was calling

attention to this.

—

And counted dead pups within ten feet of me, and a line of them stretched along

the beach many ol tliem starved to death on the rookeries, but by far the greater

number sunk in the deep water along the margin of the rookeries.

Mr. Carter.—You did not begin quite high enough.

Sir KiCHARD Webster.—I began at any i)oint that refers to observ-

ing the seals. Where do you wish me to begin, Mr. Carter!

Mr. Carter.—If you want to get uhat he imputed as the cause of

it, you sliould begin a sentence or two higher.

Sir KiciiARD Webster.—I beg my friend's pardon. I was not in

any way referring to that. I was calling attention to the fact that Mr.

Palmer, observing these matters does not suggest that either on Tolstoi

nor on the other rookery, Polavina, to which I have called attention,

there was any abnormal death, and I am calling attention to it for the

l)uri)Ose of showing that every person who was there in the years 1890

and up to that time proved by their statements that that state of things

which the United States in their reply suggest cannot possibly have
existed.

Now I come, if you please, to the year 1892; and the Tribunal will

find that the condition of things referred to in the year 1892, in the

first volume of the Appendix to the British Counter Case. Before I

read this, Mr. President, may 1 remind you of certain admitted facts.

It is admitted that the total pelagic sealing in Behring Sea, the whole
of Behring Sea, in the year 1892, was under 500. I will first make
that good before I read from page 145 of the Counter Case.
Mr. Carter.—You say it is admitted?
Sir Richard Webster.—I said admitted.
Mr. Foster.—If you say the eastern part, we will accept it.

Sir KiCHARD Webster.—I was not aware that from this point of

view it was important. Mr. Foster is perfectly accurate. It is so very
far away, Mr. President, that I may be pardoned for having spoken of

it as Behring Sea. What Mr. Foster desires me to point out as a limit

is a reference to the killing in what they call United States waters.
You know what 1 mean, Sir—to the east of the line of demarcation.
Perhaps somebody will show the line of demarcation on that map.

;Mr. Justice Harlan.—We can see that.
(Mr. Tupi)er here indicated on the map the line of demarcation.)
Sir Richard Webster.—At page 93 of the United States Counter

Case, it is stated in this way:
In consetjuence of the zealous and efficient efforts of the naval vessels charged

with the i)rotectiou of the seal herd and the enforcement of the modus vivendi, few
sealing vessels entered the eastern half of Behring Sea in 1892, and those waters
were practically free from ojjeu-sea hunters. It the cause of the mortality of 1891
among the pups was any of those advanced by the Report, it is a remarkable and,
for the opinion of the Commissioners, an unfortunate circumstance that with the
dei-rease of sealing in Behring Sea dead pup-seals have decreased likewise.

You will not fail to note the fact that they argue that the alleged
decrease of dead ])ui)s in 1892 shows that the view taken on behalf of
Great Britain, that it could not have occurred from pelagic sealing, is

refuted. The actual certificate is given on page 156 of the first Volume
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of the Appendix to the British Counter Case, to wliich I am about to
i-efer. It is by Captain Parr, who is the cliief officer in charge of the
watching fleet:

With reference to the possibility of any other sealing-Bchooners havinjif been
taking seals in the neighborhood of the Pribilof Islands besides those captured, I

have heard it stated that one vessel claimed to have done so to the extent of some
100 skins, but I think even that is doubtful. If the total number of seals kille<l in
Behring Sea by sealiug-schooners is taken at 500, I should say that it would largely
exceed the mark.

I have etc. (Signed) A. A. C. Park.

Therefore we have got this common ground, that pelagic sealing in

the eastern waters of Behring Sea was practically non-existent in the
year 1892.

Let me call attention, Sir, if you please to the actual observations
made by Mr. Macoun in the year 1892 upon the island, corroborated,
as I shall show you presently, by Mr. Stanley Brown's affidavit. I

shall read from both the United States testimony as well sis from Mr.
Macoun's report. I now read from page 146 of the first volume of the
Appendix to the British Counter Case:

During the months of July and August a great many females were watched as they
came from the water, and although in a few cases they were seen to go to the extreme
back of the occupied rookery-ground, none were seen to go beyond it.

(6) Many pups lose their lives when stampedes occur, and many others when bulls
dash among the breeding females and their young to prevent the escape of a female
from the harem.
The scattered dead pups that are to be seen on all rookeries have been destroyed

in either of these ways.
(c) A few pups probably lose their lives in the surf, or by being dashed upon rocks,

but the number must, under ordinary circumstances, be very small. As early as the
18th July, and on many occasions afterwards, pups were watched while in the water
dose to the shore, and though they were often thrown with great force against the
rocks, no pup was ever seen to receive the slightest injury. These causes of death
to young seals were noted by me, but are obviously insufficient to account for the
great mortality among the pups on Polavina and Tolstoi rookeries.
While standing beside the camera at Polavina rookerj' on the 22nd .Inly I counted

143 dead pups; they were of the same size as the living pups near them, and exhib-
ited no sign of having died of hunger, nor did it appear that they had been crushed to
death in a stampede, as those that could be seen were at or near the limit of the rookery-
ground. No estimate could be made of the number of dead pups that were lying on
tills rookery as the seals lay so closely together on its southern and eastern slopes

that but a small part of the breeding-ground was visible. Professor Evermann (a

naturalist on United States Fish Commission steamer "Albatross"), who was with
me at this time, and who counted 129 dead pups, thought, with me, that if so many
irere to be seen at the outer edge of the rookery-ground, the whole number must be
very great, and about a month later (20th August) I had ample proof that this waa
the case.

I pause. Sir, to note that the United States have printed Mr. Ever-
man's report of this very day, the 22nd of July; and he, at page 271

of the Counter Case of the United States, referring to this rookery,

exactly confirms what Mr. Macoun had said. He gives the number of

pups which he saw from that place as 129, the same number given by
Mr. Macoun.

I now come back to Mr. Macoun

:

I revisited Polavina rookery on this date with a native, Neh-an Maudrigan. This
man speaks and understands English very well, and was at this time on his way to

North-east Point to take charge of the guard-house there. A great many dead paps
were lying at the south end of the rookery, nearly or quite as many as were to be

seen on Tolstoi rookery. They were lying on a sandy slope between the water and
the rocky ledge that separates the lower from the higher part* of this rookery-

ground, and were rather more group»!d together than at Tolstoi, Irom 10 to lOO lying

quite close together, with spaces from 5 to 10 yards square between the groups.

There were individual dead pups scattered everywhere over the rookery as on all

others, but on that part of it referred to above the number was very great, and the
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ffrouucl on which they were lying was quite deserted hy living seals. They extended

as far as could be seen along'the rookery, but as only the front sloping to the soath

could be seen, the number beyond the point to the northward could not be estimated.

It was at the south end of this rookery that the British Commissioners report hav-

ing st'cn a few hundred dead pups in 1891. Photographs taken the 5th August show
this ground with the breeding seals still upon it, but many dead pups may also be

seen. The native Xeh-an Mandrigan was asked how he accounted for so many dead

pups; he replied that bethought they had been killed when the old bulls were fight-

ing; but a few minutes later said that he was mistaken, that their mothers mnst
have been killed at sea, and the pups have died for want of food.

You will notice, Mr. President, that that is exactly the same answer
that was given in the year 1891, after consideration.

He at this time told me that he had never seen so many dead pups on any rookery
before. He had seen those on Tolstoi rookery in 1891, but had not visited that place

in 1892.

Dead pups were first noticed by me on Tolstoi rookery the 19th August, though
photographs taken by Mr. Maynard on the 8th August, while I was on St. George
Island, show that at that date* there were nearly, if not quite, as many of them on
this rookery as there were ten days later.

At the time I first noticed the dead pups I counted over 4,000, but they lay so

closely together that it was impossible to judge what proportion of the whole num-
ber was seen. I was told by the Treasury Agent* on the island and have no reason
for disbelieving their statements, that when this rookery was carefully examined
late in 1891, as many or more dead pups were found among the rocks or other parts
of the rookery as were on the open space, and seen and specially remarked upon by
the British Commissioners in 1891. Thin being so, it is reasonable to assume that
such would be the case again this year. The dead pups noticed by me were on the
same ground on which those seen last year were Ijing, but were scattered over a
larger area, and in much greater numbers.

I accompanied the British Commissioners when they inspected Tolstoi Rookery in

1891, and the date of my visit to that rookery this year coincided with their visit to

it last year. Depending upon my memory alone, I had no hesitation in deciding
that there was a greater number of dead pups at that place in August this year than
at the same date in 1891, and a comparison since my return from the islands of the
photographs taken during the two seasons proves that this is undoubtedly the ease.

We have here, Mr. President, the photographs of the same place in

each of those two years, 1891 and 1892.

The pups wheu I first saw them appeared to have been dead not more than two
weeks, and nearly all seem to have died about the same time. Very few were noted
that were in a more advanced state of decomposition than those about them, and the
dozen or so that were seen were probably pups that had died at an earlier date, and
from some other cause than that to which this unusual mortality among the young
seals is to be attributed.

ITie photographs taken ou the 8th August show that at that time there were sev-
eral groups of seals hauled-out on ground on which the dead pups lay, but ou the
19th August it was almost entirely deserted by the older seals. This rookery was
revisited on the 21st August, and at this time an estimate was again made of the
number of dead pups. A large band of holluschickie on their way from the water to
the bauling-ground at the back of Tolstoi rookery had stopped to rest on the ground
on which the pups were lying and hid a part of them so that on this occasion a few
lees than 3, 800 were counted. On the 23rd August I again visited Tolstoi rookery in
company with Assis^tant Treasury Agent Aiusworth, Mr. Maynard, the photographer,
and Antone Melavedoft", who is the most intelligent native on St. Paul Island, and
has charge of all the boat^ and store-house belongin<; to the Company. This native
acted as boat-steerer at the time the British Comuiissiouers visited Tolstoi rookery
in 1891, and that I might learn his opinion regarding the relative number of dead
pups for the two years 1891-1892, 1 asked him to accompany me on the occassion
referred to above. When asked whether there were as many seals in 1892 as in 1891
he replie«l: "More; more than I ever saw before". I, at the same time, asked Mr.
Maynard to pay particular attention to what was said, and he has since made an affi-

davit to the above etfeit, which is appended to this Report.

The.se dates, Mr. President, are very important, because they extend
practically over the same time, rather longer than in 1891, and corre-
spond for all practical puri)oses with it.
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My last visit to Tolstoi Rookery was made on the 11th September. No livinjj seals
were to be seen on that part of the rookery-gronnd on which the dead pups were,
and it was now apparent that they extende«l further to the left tlian is shown in the
photographs taken of them ; that is to say, a part of the ground on which seals are
shown in these photographs had dead pups on it which at that time could not be
seen; this would add several hundreds to my former estimate of their number. No
pups that had died recently were to be seen anywhere. It seems reaHonably certain
that all the dead pups seen on this part of Tolstoi rookery died at ab(»nt the same
time, and I would include with them all, or nearly all, that were lying on the beach.
These were doubtless thrown up by the sea, but there is no evidence that they were
killed by the surf. The shore is sandy, and there had not been a heavy sea breaking
upon it for more than a mouth previous to the date the dead pups were (irst seen.
It seems possible that the mortality among these young pups was the result of an
epidemic that ran its course in a few days, an<l attacked only a small portion of the
yonng pups. That their deaths were not caused by starvation was very evident, as
they were, with few exceptions, large and well developed, not small and emaciated,
as is almost invariably the case with those that are known to have wandered away
from the breeding grounds and died of starvation. It is usual for young seals that
are hungry to congregate at the water's edge and there await the arrival of females
returning from the sea to the breeding-grounds. I have on many occasione noted
yonng pups whose continued cries were evidence that the little creatures were in
want of food, and invariably pups in this condition were the most persistent in their
endeavors to take milk from the breasts of cows as they landed, and would follow
them for as great a distance as their strength would permit, returuing slowly to the
water's edge when the cow was lost sight of. Had the dead pui)s seen on Tolstoi
and other rookeries died of starvation, they would without doubt have been found
in masses near the sea, not scattered over all parts of the breeding-ground, and were
it possible that they had been killed by the surf they would have been lying in
windrows, as was the case at South-west Bay, where on the 23rd August, 133 dead
pups were found lying among sea-weed at ditiereut distances from the water. Bare
8j)ace8 from 10 to 30 yards in width, on which no dead pups lay, separated these
windrows of sea-weed showing that the highwater mark had change«l from day to
day. The pups at tins place were in all stages of decomposition; a few had died
within a day or two, while little remained of others but their bones, with fragments
of skin attached. Pups are constantly swimming across South-west Bay from Upper
to Lower Zapadnie rookeries, and it is probable that these lying on the beach
represent nearly all that had been drowned, or had from any cause died in the water
in the immediate vicinity of this small bay, as the shore is steep and rocky on both
vides of it, and anything floating abont is almost certain to be thrown up on this
sandy beach.
At North-east Point, on the 20th August, all the rookery ground visible from

Hntchinson HiU was carefully examined with a field glass.

Hutchinson Hill is in tlie middle of that North-east Rookery, up at
the north end.

A few dead pnps were to be seen here and there on all parts of the breeding-
gronnds, and in one place, at no great distance from the water, but on higher ground
than could be reached by the sea, at least 500 were visible from Hutchinson Hill.

*rhe ground on which they lay much resembled that on which dead pups were at
Tolstoi and Polavina rookeries, but was not of nearly so gi'eat an extent. They lay

scattered abont as at Tolstoi, not in groups as at Polavina. A careful examination
was made by me of all the rookeries on St. George Island, both before and after the
dead pups had been noted on St. Paul, but none were seen there with the exception
of a very few scattered ones, such as are to be seen on all rookeries.

Whites and natives on the islands were nnaniuious in saying that the mothers of
^le pups found dead on the rookeries had been killed at sea, and that their young
had then starved. During the months of July, August and September I had frequent
opportunitiesof conversing with the officers of nearly all the ships stationed in Beh-
tuig Sea, both those of the United States and of Great Britain, and all agreed that
it was not possible for a schooner to have been in and out of Behring Sea in 1892

without being captured (see statement in Appendix (C) of Captain Parr, the Senior
British Naval Officer stationed at Behring Sea.) The cruizes of the various 8hii>«

were carefully arranged by Captains Parr and Evans, and so planned that no part of

Behring Sea to which sealing-vessels were likely to go was left unprotected. It. M. 8.

"Melpomene" and "Daphne", and United States ships "Moliicau" "Yorktown."
"Adams," "Ranger" and "Corwin", were engaged in this work. No skins worth
taking into account were found on the small vessels that were seized, ai./i most of

those they had on board were doubtless taken outside Behring Sea, so that to what-
ever cause the excessive mortality among these young seals is to be attributed, sealing

at sea can have had nothing to ao with it in 1892.
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Without fully indorsing what Bryant says on this subject, he may be quoted. He
writes: " When the sun shines for two or three hours and the rocks become heated,

there are occasional deaths among the beachmasters and very young pups from sun-

stroke, the symptoms being a nervous jerking of the limbs, followed by convulsions

and death. Fortunately the occurrences are rare, and it was only in 1874 that any
8i)preciable number were lost from this cause. That year young seals died about
the Ist August.
Were sunstroke suggested as the probable cause that led to the death of the pnps

found on St. Paul Island in 1891 and 1892, the positions in which they were found

and the nature of the ground in which they lay would favor this theory. Were the

sun to shine for even a few hours upon the smooth hard ground of the rookeries, it

would become so hot that serious injury or death to the young seals might be the

consequence, as it is well known that even the old seals dislike and are seriously

affected by heat.

Special inquiry was made by me at the Commander Islands during the first week
in September as to whether young seals had been found dead in 1892 in larger

numbers than usual, and several of the oldest natives were questioned by me on this

point.

I was told by them that none had been seen there but a few that had been killed

by the surf or had wandered away from the rookery-grounds and yet there were
many schooners sailing from United States ports sealing in the vicinity of these

islands during the whole season, and in July and August a great many schooners
came from the American coast and sealed in Asiatic waters; many thousand skins
were taken there, probably more than in any season on the American side of Behring
Sea, but no increased mortality was noticeable in the number of dead pups on the
rookeries. The skins of the dead pups that die on the Commander Islands are taken
off by the natives and a small price is paid for them at the Company's store. The
men examined by me had been recently at the rookeries for the purpose of procuring
such skins and reported that they had got no more than usual, and the agent of the
Company corroborated their statements.

I remind you, Mr. President, just before I break off, that now you
have got what Mr. Macoun had not, because it did not exist. We have
got now the report from the Eussian Government that there had been
a large amount of pelagic sealing close in—so much so that wounded
seals and dead seals were picked up in territorial waters, and were
washed ashore; and yet there is not a suggestion by anybody that
there had been a death of pups on the Commander Islands in 1892
from that cause.

Senator Morgan.—Sir Eichard, I wish to ask you, please, does any
witness speak positively of the fact that the surf ever killed a pup
seal?

Sir Eichard Webster.—Oh yes ; several.
Senator JMorgan.—From personal observation?
Sir Eichard Webster.—Elliott, Allen, Bryant—I think all the

authorities who studied seal life during the last twenty years, referred
to the fact of pup seals being killed by surf upon the beach, when they
are caught.

Senator Morgan.—I have heard that, but I have not yet heard any
statement from a witness who was able to say upon his own knowledge
that a pup seal was killed by the surf.

Sir Eichard Webster.—I think I am right in saying that Elliott
spoke from his own knowledge, for he studied the subject intimately on
the islands for some years; but I will look, Senator. I believe there is

also evidence of it.

Senator Morgan.—I would like to know.
The PRESIDENT.—Sir Eichard, I believe you suppose that this

extraordinary disease which carried off a number of seals from this
place was the reason of this great mortality in 1891. Is there any infor-
mation about what that disease might be?

Sir Eichard Webster.—No. It is very strange. In the first place,
it is purely local, which is in itself remarkable. When I come to deal
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with the real cause of decrease of seal life in these islands, I shall su;;-

gest to you—I merely mention it now by way of anticipation—that [t

is by no means impossible tliat the depreciation in the male life may
liave had something to do with it; but I am not bound to take, nor do
I take, any burden of responsibility of afhrnuitive proof in regard to
this matter. It ought not to be put upon me. You will remember,
Sir, I read to you the paragraph of the United States Case, but a few
moments ago, in which they state that the depreciation of tlie deatli

of the pups in the year ISDl* shows that the death of the pups in the
year 1891 was due to the pelagic sealing and they cite the tact of the
alleged less death in 1892 as showing that pelagic sealing was the cause
in 1891:

If the causo of the mortality of 1891 among the papa was any of those advanced
by the report.

That is by the Oommisioners' Report

—

It ia a remarkable, and for the opinion of the Commissioners, an unfortunate cir-

cumstance, tliat with the decrease of sealing in Behring Sea, dead pups have
decreased likewise.

I shall show you now presently, as soon as I come to it, from the
United States affidavit, that even up to the beginning of August, the
date upon which Mr. Stanley Brown left, that even up to the beginning
of August he had noticed that there was an abnormal number of dead
pups there, more than, there ought to be; and 1 shall show you that
Mr. Stanley Brown left and made his last examination at an earlier date
in August, whereas the examination with regard to the whole subject
had to be continued, and was continued by Mr. Macoun right through
up to the 11th of September, as I have shown you. I think it is

scarcely necessary to read it. I ought probably to have read to you Mr.
Maynard's affidavit, Mr. President, on page 156, to which Mr. Macoun
refers

:

1. That during the latter part of the month of July, and for nearly the whole of
the mouth of August, I was employed in taking photographs on the Pribilof Islands.

2. That on the 23rd day ofAugust, 1892, 1 visited Tolstoi rookery, on St. Paul Island,

in company with Lieutenant Ainsworth, Assistant Treasury Agent on St Paul Island,

Mr. Macoun, an Agent of the British Government, and Antone MelovedoiF, chief boat-

man in the employ of the North American Commercial Company.
3. We walked to the part of Tolstoi Rookery on which dead pups were lying in

great numbers, and while we were all standing within a few yanis of tlie limit of
the ground on which these dead pups were, Mr. Macoun asked Antone Melovedoff
whether he thought there were as many of them as there were last year, to which
he replied, "More; more than I ever saw before. I was asked by Mr. Macoun to

particularly note what was said, and did so."

I respectfully submit to this Tribunal that in the face of what I have
already read—I will show the corroboration when ihe court reassem-

bles—the argument put forward in the United States Case is turned
against themselves; because if the cause of the death in 1891 was as

they themselves say the pelagic sealing in the eastern side of Behring
Sea in that year, so, the cause stopping, the result should also cease.

I have shown you upon testimony which it cannot be suggested is tes-

timony otherwise than honest, of what was seen, that according to that

testimony, there was that same mortality in those particular places in

1892. And again it passes the wit of man to suggest why it was more
abnormal because confined practically to Tolstoi and Zapadnie on St.

Paul and should not affect the other rookeries.

The President.—You think it strange that it did not affect both

islands 1
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Sir KicHARD Webster.—Of course, if it is due to similar causes.

I do not know, Mr. President, whether you have studied the subject of

epidemics. It is perfectly well known that epidemics will come back

to the same place and the same house. 1 speak of smallpox particu-

larly, which I have had to study very closely. It is well-known that

after an interval of 10 years the epidemic will come back to the same
place though there is no apparent reason for it, and though every

measure was taken to prevent its coming back to that place. It may
be due to atmosphere, it may be due to the damp or something else of

that kind. All I point out is this that two rookeries are picked out by
death in 1891, and the same two rookeries are picked out in 1892.

The President.—I beg to observe that when mortality befalls young
animals in general the most common feature is disease in the bowels,

and then of course excreta increases and is observable. I am rather

struck by the circumstance, which is not admitted on the other side,

that there are no excreta to be found on the island at all.

Sir EiCHARD Webster.—On the rookeries.

The President.—Yes; on the rookeries. Well, I suppose the young
ones, the pups, must have excreta and especially in times of disease.

Sir Richard W ebster.—It is not of the same character as that of

the grown up animals. It naturally would not be the same kind, a«

they have been living only upon milk. I again point out to you. Sir,

with great deference—I am only agreeing with what you say—that of

course we know very little indeed about the diseases of seals. Indeed
I do not know that we know anything about them.
Lord Hannen.—You refer to your knowledge of animals. I think I

am right in supposing that you have knowledge of the grouse. How is

it as to disease of the grouse!
Sir Richard Webster.—It comes back, to the very same places.

Lord Hannen.—I wanted to know, as far as you could tell. And it

is local

!

Sir Richard Webster.—Local in the most extraordinary way, par-

ticularly on the moors in Scotland. Side by side one moor will have no
disease ufwu it and the other will be visited at every periodic occurrence
of the disease.

As far as I know, Mr. President—I wish to give the Tribunal infor-

mation—I believe it is impossible to predict beforehand until the thing
has been really examined what is the cause that brings back disease to

particular places; but my task today is to show that in this particular
respect the argument of the United States is not supported by the facts

which are brought before the Tribunal.
Senator Morgan.—Has anybody said that these seals have diseases of

any kind?
Sir Richard Webster.—No; but I do not think anybody will say

they are free from disease. I know no fish even that is free from disease.
Senator Morgan.—I supposed some of these experts or dissectors

would have observed the disease.
Sir Richard Webster.—If they knew anything about it; but I do

not think they suggest themselves that they do know very much about
it. We have it, of course, in some cases the bodies are emaciated and
in others we have it stated distinctly that thev were not. They were
apparently in ordinary condition of health. That is spoken of by Mr.
Macoun. The Tribunal will, I hope, not put a greater burden upon me
than I can bear. I am not here to discuss the matter from a scientific

point of view. I am here in order that the Tribunal may not be misled
by inferences incorrectly drawn and by allegations as to facts not
justified by the Evidence before the Court.
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(The Tribunal here adjourned for a short time.)

Sir Richard Webster.—Mr. President, in leaving the British evi-

dence upon this question of the dead seals, I think it right to say that,-
while it is perfectly open to the United States Counsel to criticize any
opinions put forward by Mr. Macoun or the British Connnissioners, I

think it only fair to say, in justice to the evidence I have been reading
from Mr. Macoun's Report, in every case that 1 have read it is not a
case of mere assertion, but the reasons are given whereby the Tribunal
themselves can criticise and form a judgment whether his opinion has
been formed on sufficient data.
Now, I come to 1892; and I read first Mr. Stanley Brown's affidavit,

at page 388 of the United States Counter Case. It is important to
remember that Mr. Stanley Brown left on the 14th of August, and that
in so far his evidence is not so complete as Mr. Macoun's. At the
beginning of the deposition, you will observe that he was between June
the 9th and August the 14th upon the Islands of St. Paul and St.

George. I do not pause to consider which part of the time he was on
St. Paul and which on St. George; I will take it he had practically a
continuous opportunity of observing between those dates. Now, turn-
ing to page 388, this is what he says

:

Dead pups were as conspicuous by their infrequency in 1892 as by th«'ir numerons-
ness in 1891. In no instunce was tliere to be noted an unusual number of dead pups
except on the breeding grounds of Tolstoi.

That is the same rookery as that which he had spoken of with
reference to the prevalence in 1891.

Here the mortality, while in no way approaching that of the previous season was
still beyond the normal as indicated by the deaths upon the other breeding grounds.

I pause again to note that they must be confined to Mr. Stanley
Brown's observations before the 14th of August, and entirely inde-

pendent of subsequent observations taken after the 14th of August
and in September.

Any surreptitious killing of the mothers cannot be charged with it, for such kill-

ing either there or anywhere else on the island would have become the gossip of the
Tifiage and readily detected by the attempt to dispose of the skins. Disease or epi-

demics are not known among the seals; and I have never seen cows dead from sick-

ness upon the islands. There are no hauling grounds so close to the breeding areas
that the driving of the young males could cause consternation among the females
during the breciiug season. Stampedes or disturbances cannot account for it. for

not only are the breeding grounds in this particular case of Tolstoi one-fourth of a
mile away from the hauling grounds, namely, at middle Hill (the nearest point to

that breeding ground from which seals were driven in 1891 and 1892). but it would
be practically impossible to stampede this breeding ground bj' any disturbing cause
save of such magnitude as to be the subject of common knowledge on the islands,

and I know that no cause for such a commotion occuiTed.

Now if you will turn to the top of page 389—perhaps the learned

Senator will let me call his attention to this. Mr. Stanley Brown
seems to me to give a reason, and we will attempt to consider it,

though it seems to me, with deference to be an insufficient one.

The true explanation of the deaths upon Tolstoi this year is not readily found, and
must be sought in local causes other than those indicated above, and 1 nin ci>nfi<leut

that to none of those canses can be justly attributed the dead pups of IMM and \HM.

The following explanation based uptm my acquaintance with the facts is otVcrod in

a tentatious way: a glance at the map will show that the location and t<»i)o;;raphi<-

character of this rookery have no counterpart elsewhere on the island. The rookeries

upon which death are infrequent are those which are narrow, and upon the rear of

which are precipitous bluifs that prevent the wandering of the pups backward.
The larger part of Tolstoi, as will be seen from the map. extends fur back, and ha«

great lateral dimensions. Much of it is composed of drifting sands, and it baa

rather a steep inclination down to the sea. The shore is an open one, and the surf.
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citlior gentle or violent, is almost constantly present. As the time for learning to

swim approaclios the pnps find it easy to come down the incline. They Congregate

in large nniuhors npon the sandy shore, and begin their swimming lessons. Tliis is

at a period wlion they are still immature and not very strong. The bufteting of the

waves e.xhansts them, and, coming ashore, they either wander off, or struggling a

certain distance up the incline, made more ditticult of ascent by the loose sand of

which it is composed, lie down to rest and sleep, and are overlooked by their motliers

returning from the sea. I have seen mother seals go up the entire incline seeking

their pups.

Now whether this be riglit or wrong, it is utterly inconsistent with

the exi»Ianation that the mothers were killed at sea, because the

pelagic sealers would not know whether the mothers had come, from a

rookery where the rocks were bluff and the physical conditions were
such that the pup would be found by its mother, or whether from a
rookery under different conditions, and, therefore, Mr. Stanley Brown's
explanation as to these conditions in 1891 and 1892, which he gives in

1892, is inconsistent with the death of the mother seal at sea.

I have seen mother seals go np the entire incline seeking their pups. I find noth-
ing in the history of dead pups upon the islands which does not confirm my belief

that the great mortality of the season of 1891 was due to pel.'igic sealing in Behring
Sea. Had it not been so there is no reason why the deaths in 1892 should not have
been as widely distributed and as great as they were the pi'evious year.

Mr. President, if Mr. Stanley Brown had had occasion to stay, and
had stayed till the middle or the end of September, and had seen what
^Ir. Macoun saw, I am satisfied with his honesty he would have stated

the facts in accordance with what Mr. Macoun saw. I call attention

to this that knowing he had some thing abnormal to explain in con-
nection with 1892, he exi)lains it upon grounds connected with the
physical position of the rookeriee—grounds which have no connection
at all with pelagic sealing.

The only other affidavit is Colonel Murray's to be found at page 378,
but most unfortunately it is of no value to the Tribunal as it gives no
date at all. He does not say when he examined the rookeries, and it is

impossible to form any conclusion as to the time he is speaking of when
the large numbers occurred. He says on page 378:

I went over the rookeries carefully, looking for dead pups. The largest number
on any rookery occurred on Tolstoi; l>ut here as to the rookeries generally, but few
of them were to be seen as compared with last year. This was the first time in my
four seasons' residence on the Islands that the number of dead pups was not more
there than could be accounted for by natural causes.

Therefore he does not agree with Mr. Stanley Brown, who says he
saw more dead pups than was normal—more dead pups than would be
accounted for by natural causes, and gives us no evidence at all as to
the dates when he examined the rookeries. I do not want to occupy time
by taking upon myself a burthen that does not rest upon me; but the
learned Senator was good enough to ask me if I had any suggestion
to make in regard to this matter, and I think perhaps that the killer
whales ought not to be put out of sight altogether, and I will tell the
Court why I think they ought not to be put out of consideration. It
may be that the character of the beach in those localities might make
the seals more liable to attack from killer whales at that place than
others, and certain numbers of mothers might be killed in the water
while batliing off the rocks. It used to be supposed that the killer
whale never came there till September; but if the Tribunal will turn
to page 311 of Mi-. l<:ili()tt's last Report, there will be found a number
of instances of killer whales coming nuich earlier in the year, and no
doubt our knowledge on this matter is being extended.
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In 1882 they were there on the 9th of May, in 1886 they were there
on the 5th May, in 1888 they were there on the first of .July, and it was
so important that Captain Lavender, one of tbe Ajjenfs of the United
States wrote to Mr. Elliott on the subject of the killer whales in these
t«rm8 on page 312. He says

:

That he is now stationed on St. George Island as Treasury Agfnt ami not having
been long enough on the island to be a competent judge as to the number of seals
destroyed annually by these monsters, he has asked the opinion of gentlemen who
have spent every season for the last ten years here ancl the answers to all my
inquiries have been that this species of whale must be destroyed or tbe seal rookeries
win be something of the past in a short time; they also informed mc, that during
the month of October when the pups first take to the water they are killed by the
thousand and that the water alon^ the shore of the rookeries is red with the blood
of yonng seals which fall easy victims to these monsters, having no fear of them. .

,

He closes with the following sensible recommendation :

The next Congress should make an appropriation suflicient to furnish two whale
boats and crews with all the modern improvements for the killing of whales and to
station one boat and crew on each island during the ensuing year with orders to
patrol the islands daily if possible, and destroy this whale wherever an opportunity
is afforded. These boats should be in charge of experienced whalemen Irom some
{»art of the New England states where this whale and other similar species exist in
arge numbers, there would be no trouble in obtaining men who were well versed in
this kind of whaling, and it is my opinion at the end of the year it would be found
that killers were very scarce and would not come near the shore while their appetite
for seal and seal-pups would be changed so much, that cod fisli and other similar
varieties would be good enough for them. I shall endeavour to write more fully on
this subject in the near future when I have had a little more experience on tbe
islands as I consider it one of great importance.

That rather bears upon the question put by Lord Hannen very early

indeed to Mr. Carter, I thiiik, whether any steps had been taken to

interfere with these killer whales. This was a recommendation by the
Treasury Agents suggesting that the authorities should in some way
interfere with killer whales and it also appears that they destroy many
more than they eat—that is to say they kill them, as many animals of

that kind do, trom sheer mischief. The fact of the killer whale preying
upon the seals in large numbers as mentioned in page 02 of Mr. Elliott's

first report and at the Commissioners report, page 59, paragraph 334:

Killer whales (Orca rectipinna) are among the more active enemies of the fur-seal.

Mr. D. Webster, who, because of his long experience on the Pribilof Islands, has
already been frequently quoted, states that these whales usually come to the islands

from the north early in September, and stay about them as long as the seals do.

They kill many seals, particularly pups, and wantonly kill, apparently in sport,

many more than they actually devour. Captain Lavender, in his Report for 1890,

mentions the occurrence of large schools of killer whales in pursuit of young seals

shout the islands on the 30th October in that year, and I^ieutenant Maynard men-
tions a case in which a single killer whale was found to have fourteen young seals

in its stomach. The Aleuts at Ounalaska further stated that they have often seen
killer whales pursuing and catching fur-seals, not alone the yonng, but also the

adults.

And Mr. Bryant at page 407 says

:

When the season arrives for the young seals to enter the water the animals are

seen near the islands creating great consternation amoug the seals both youui^ and
old.

Senator Morgan.—Is not that an inducement for sending out excur-

sions to destroy killer whales, if the fur-seals are to be subject to another

enemy, hostes huniani generis.

Sir Richard Webster.—I do not think that bears directly upon

my argument, and of course I must not criticise it. You are aware of

the view for which I have to contend and I have argued that 1 am not

representing the hostes humani generis.

it
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Senator Morgan.—I speak of the duties of Congress whicli Mr. Elliott

seems to think incumbent upon them.

Sir KiCHAKD Webster.—It was not Mr. Elliott, it was Capt. Laven-

der, but it would not be becoming on me to comment upon what you have

said. I must not depart from my position but simply submit what I

think is fair on behalf of her Majesty's Government in this respect

I pass now to another subject, and that is the body of testimony to

show a large number of these seals never go near the Islands at all.

More than once it has been put to me by a Member of the Tribunal, is

there not evidence that a seal must go on land at some period of the

yearin connection with its pellage! Tl) at ledme most carefully, together
with those who assist me, to examine the whole of the literature again,

so fiir as it was possible to do so having regard to our other duties, and,

as far as we can discover, not only is there no evidence that every seal

must go to the land, but there is very strong evidence to show that a
large proportion of seals every year do not go to the land. It appears
to stand in this way; the bulls go to the land when they have the desire

and cai)acity to command a rookery. JMany of the " holluschickie " go
to the land certainly from the time that they are three years' old possi-

bly younger and haul out; but there is no evidenc*; that every young
male goes to the land; and, as I have said, there is strong evidence the
other way. There is no evidence that the females go the land at all till

they come to be delivered of their first pup. There is abundant evi-

dence in the Appendix, Volume II, pages 33 and 34, of the British

Counter Case,—a very large body of testimony showing and pointing

indisputably to the fact that impregnation may take place at sea, and
there is no evidence whatever in this Case of any virgin cows, in the

sense of being cows of one or two years' old, being ui)on the Rookeries
or being in connection with the males upon the Islands.

The evidence is really uncontradicted that every cow that comes to

the Islands, so far as it can be traced, is either going to have a pup or

has a pup upon the Island. I do not take the British testimony alone
at all, but the testimony upon both sides whether or not the virgin cott

who has not had a pup frequents inland waters, there is no evidence to

show and could be none except that a certain number of virgin cows have
been killed within the 8-mile distance and the 20-mile distance, and
still further out; but there is absolutely no evidence of the virgiTJ cows
going ashore.

In that connexion I would pass from that reference on page 33 of the
2nd volume of the Appendix to the Counter Case. The aflBdarits should
be examined by anyone who wishes to see if the evidence is trnstworthy

;

and I only say this, that reading it for the purpose of seeing whether
they were speaking to what they saw or what was merely surmise when
you look at these atlidavits there can be no doubt, if the men are telling
the trutli. impregnation takes place at sea.
Lord HANN KN.—There are 38 men who state they were eye-witnesses.
Sir RichART) Webster.—And there are the natural matters men-

tioned which leave it bej'ond all doubt. Assuming we had not this
very strong fact, that no cow without a pup has ever been seen on these
rookeries from the time she was born, that is a very strong corrobora-
tion that the first instinct of the cow to go to the Island is to be deliv-
ered of her i>up.

Now at page 139 of tlie first volume of the Appendix to the Counter
Case this matter is dealt with:

While on the Prihilof Islands in July and Angnst of 1892 I endeavored carefully to
note every thinjj; that might tlirow light ou the question as to when the virgin females
fiwt receive the males, and during that time did not see one female seal that wa«
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not either still carrying her young, or whose size diil not show that she waa of siiffl-

cient age to have already had a place on the bree<ling grountls. In other words, I

never saw a virgin female upon the breeding islands. Every female of small size
that was seen moving about the rookeries or leaving the water was watched, and
waa without exception found either to go at once to some barem where she was
plainly at home, or by her manner it was evident that she had youii« somewhere on
the rookery. Very often, too, if watched until they lay down, it couhl be seen that
their breasts were swollen as if full of milk, though this was by no means always
the case. Not one cow concerning which I was left in doubt was seen on any
rookery, and I feel certain that no virgin cow oamo ashore at tbese places.
Mr. J. Stanley Brown, who had been on the islands for some weeks before I reached

them, told me (8th July).

Will the Tribunal remember the United States Case is, and our Case
is that the cows have practically all, though not absolutely all come by
the end of June—the 20th June is the date nearest fixed.

Mr. J. Stanley Brown, who had been on the islands for some weeks before I reached
them, told me (8th July) that he hatl been carefully watching a number of harems
at) they grew, and was certain that not one virgin cow had yet come ashore. He told
me atthis time that he was quite sure that these young females did not haul out with
the ''holluschickie", but spent the early part of the season in the water in front of
the breeding-grounds and came out on them later on and were then served either by
the old bulls or by younger ones near the water.
This explanation can hardly, however, be the true one, as were the virgin cows

really in considerable numbers in front of the rookeries, they wouhl be seen there at
all times ; but often, when the day was cold aud cloudy, hardly a seal was to be wen
in the water nenr the islands though at other times it was black with them. Where
are the young females when few seals are seen in the waterf
Were it true that the young females are not served until late in the season, they

would be either much later in bringing forth their young than the older cows, or
they must carry their first young for a much shorter time than those of following
years, which is scarcely credible.

I do not think it will be suggested—we have heard of a great many
curious laws mentioned, but a shorter period of gestation in the earlier

years will scarcely be suggested.

But two other solutions of the question seemed to be possible: one that females
do not come to the breeding islands, unless in very small numbers, until they arrive
there to give birth to their first young; the other that these two or three-year-old
females haul out with the holluschickie, aud are served by the older bachelors among
them. Mr. Brown in August appeared to come to the latter conclusion, and even
pointed out to me small seals among the holluschickie, which he asserte«l to be
females. Though asked by me to shoot one or two of these small seals (as females
had been shot by his orders a few days before at North-east Point for tlie purpose of
determining whether they had been feeding), he declined to do so. Had this been
done, these questions might at once have been decided.

Then at the bottom of the page is stated, and the authority of Mr.
Bryant is given, that the young three or four-year-old males met cows
in the water as they came from the rookeries ; and he refers to the virgin

females.

It seems then probable that at best the greater portion of the virgin cows are first

served at sea. Bryant speaks of its being a common thiug for young three and four
year old males to meet cows in the water as they come from the rookeries and there
perform the act of coition; and though these cows were probably ones that had
young ones on the rookeries many hunters and captains of sealing-schooners with
whom I conversed at Victoria aud elsewhere assured me that they had often seen seals

eopulating in the water and had shot both male aud female while tliev were iu the
act. The female in majority of cases was one that had not yet had a pup, though iu

some instances they were barren cows with milk in their breast.

Then Mr. Stanley Browu, at page 13 of the second Volume of the

Appendix to the United States Case, says:

The time of the arrival of the virgin cows is not easy to determine, but from my
observation my present conclusion is that they arrive with tlie cows and for a while

spend their time in the water or on the land adjacent to the rookery margin.
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That is a present opinion formed by Mr. Stanley Brown after one year's

experience of the Islands. It obviously affords no affirmative testimony

in favour of the idea; and, on page 16 of the same book, he says:

Up to the 20th of July the breeding grounds present a compact, orderly arrange-

ment of harems, but under the combined influence of the completion of the serving

of the females and the wandering of the pups, disintegration begun at that date

rapidly progresses.

I wish I had remembered that paragraph when I referred to the pups
leaving the Rookeries.

It is at this time that the virgin cows of 2 years of age, and not older than 3 mingle

more freely with the females and probably enter the maternal ranks, for the unsuc-

cessful males and maturer bachelors, no longer deterred by the old males, also freely

wander over the breeding grounds.

Well, of course the statement of what may probably happen is not of

any great value for the purpose of forming a definite conclusion.

But now having called attention to that matter the fact of no virgin

cows going at all—I now desire to show that there is very strong evi-

dence that a large number of seals never go to the island at all.

Lord Hannen.—I suppose you mean there is a large number of them
that do not go to the island in a particular year?

Sir Richard Webster.—Exactly.

Lord Hannen.—They go at some time or another.

Sir Richard Webster.—It is not a matter of necessity that every
seal goes to the island every year—that is what I meant, my Lord,
exactly.

Now the first matter which I will discuss in this connection, is that

which has more tlian once called forth questions from the Tribunal with
regard to what " Stagey" seals mean, and when they are found. 'Sow
the " Stagey " period is perfectly well known—it is from the 1st of

August to the end of September; and in the 10th Census Report, at

page 46—the Standard book of the United States upon Seal Life, prior

to the 1890 Report, it is mentioned in this way

:

Mr. Phelps.—This is Elliott's report.
Sir Richard Webster.—Yes. Elliott's 10th Census Report, pub-

lished again in 1881.

About the 15th and 20th of every August, they have become.

That is speaking of the seals on the land.

They have become perceptibly " stagey ", or, in other words, their hair is well under
way in shedding. All classes, with the exception of the pups, go through this proc-
ess at this time every year. The process requires about six weeks between the first

dropping or falling out of the old overhair, and its full substitution by the new.
This takes place, as a rule, between August and September 28.

Now having fixed the date—I am going to fix it by other evidence as
well—I ask the Tribunal to understand that my case is that during that
period seals are continuously taken at sea, showing that it is not
required for the animals to be out on land during such a period; and,
further than that, upon the evidence, prior to the year 1892 there is no
suggestion of a "stagey" seal ever being found in the pelagic catch.
The United States in their Counter Case have endeavoured to give
some evidence with regard to the year 1892, to which I will call atten-
tion before I leave this branch of the subject; but my case is that the
"stagey" season is from the 1st of August to the end of September—
the 28th September; and that during that time seals are continuously
taken at sea in the non stagey condition.
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Now Allen, at page 404 of the Monograph of North American Pinui-
l)eds, says:

A diversity of opinion exists on the island as to whether or not the far is Bhe<l with
the overhair. I have given close attention to the snbjuct and find that all the evi-
dence is against the opinion that the fur is Bhed. The great quantity of overhair
annually shed by this immense number of animals cover the ground like dead leaves
in a forest. It is blown by the winds around the rocks, and becomes trodden into
the soil, so that when the earth is dry if a piece be taken and broken the whole mass
is found to be permeated with it like the hair in dried plaster. The difference
between the fibres of the overhair and the fur is pluinly ajiparent to the eye. I

have, however, gathered parcels of it at all times during the shedding season and
subj«ct«d it to microscopic examination, but have always failed to detect the pres-
ence of fur in sufficient quantity to warrant the belief that any of it is shod natur-
ally. The shedding of tbe overhair begins about the middle of August, and the
Seals are not fully clothed with the new coat until the end of SepUimber, and it

does not attain it« full length before tlie end of October. The first indications of
shtddin^ are noticed around the eyes and fore flippers and in the wrinkles or folds
of the skins.

General Foster.—That is Bryant quoted by Allen.

Sir Richard Webster.—I really was not sure, General Foster; I

am very much obliged for the correction.

General Foster.—It is very important.

Sir Richard Webster.—It makes no difference from the point of
view of authority. It is quoted by Allen—1 think General Foster is

right. It is Bryant's language but it is quoted in Allen's book. It is

quoted as an authority to which Allen has given his approval.

I am not quite sure that it has not been suggested by the Tiibunal,

but it seems to me there may be not a natural solution of this matter.

It seems to me it is quite possible that the coat may change while the

seals are in the water more gradually without the seal actually becom-
ing "Stagey" or in that condition; because it is clear that there does
occur a difl'erence in the appearance of the coat when the seal has been
out sometime upon the laud.

Now the British Commissioners Report upon this contains some state-

ments which will be of assistance to the Tribunal; and I call attention,

first, to Paragraph 134, where they say

:

With seals killed at sea, the skins are never found to be in a "Stagey" condition

as has been ascertained by inquiries specially made on this point, and there is. there-

fore, no naturally definite close to the time of profitable killing, such as occurs on
the islands. The markedly "stagey" character of the skins at a particular season

appears to be confined to those seals which have remained for a considerable time on
the land.

I also call attention to paragraph 281.

About the middle of Angnst, most of the seals found npon the Pribiloff Islands

become what is known as "stagey", in conseqneute of the shedding of the hair and
under-fur. This condition appears to continue, more or less definitely, for about six

weeks. The fact, elsewhere mentioned, that practically no " stagey " skins are ever

taken at sea, appears not only to show that the change in pelage is rendered definite

and well marked by prolonged resort to the laud, but also that during this period

the seak frequenting the islands do not go to any great distance from their shores.

I also call attention to paragraphs 631 and 632.

631. No loss occurs at sea from the taking of seals with "stagey" or unmerchant-

able skins. All those familiar with pelagic sealing who were questione<l upon this

point agreed as to the fact that " stagey " skins are practically never got at sea, not

even in Behring Sea at the season at which the seals upou the islands are distinctly

"stagey". The skins taken in the earliest part of the sealing season, in l>eceml>er

and January, are sometimes rather inferior, but they do not fall into the general

category of " stagey " skins. ,. „ ....

632- It would thus appear that the distinctly "stagey" or "shedding condition

of the fur-seal supervenes afttr a sojourn of some length on shore, and that sucb

sojourn results in a general change of pelage which does not occur m the same
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marked way when the animals remain at sea. The same circumstances has farther

some bearinji on the question of the possible excursions of the seals from the V)reed-

ing islauds.'and ou the iuterchangeability of the seals remaining on or about tlie

islands with those of the general sea-snrface, which thus seems to be exceptional,

during at least the later summer and early autumn, which is the "stagey'' season

ashore.

Mr. President, the pelagic sealing has extended right away through

the months of August and September, and up till the year 1892, no sug-

gestion has ever been made that skins in a "stagey" condition form
part of tbe pelagic cat<;h.

Now I wish to give you what is the United States evidence in sup-

port of the theory that " stagey" skins may be found at sea. Will the

members of the Tribunal be good enough to take the Counter Case of

the United States before them and turn, first, to page 412. There will

be found a trade report incorrectly called a catalogue. The number of

skins are too small to make this document of any use. They might be
raided skins.

I am not sure that this is ever actually referred to in the United
States Counter Case itself. If it is, I will supply the reference, but this

is the only evidence.

TllLE PAGE OF A LOXDON CATALOGUE OF FuR-SeAL SKINS. C. M. LaMPSON
AND Co.

Those you know, are the agents of the lessees.

London, SUt March, 1892.

At the Sales of Salted Fdk-Seal Skins

THIS DAY

C. M. LAilPSON AND Co.
Skins.

632. N. W. Coast, etc., part stagy (low) \ Sold the same as
472. Cape Horn \ in January last.

Goad, Rigg and Co.

1, 519. N. W. Coast, part stagy (low) ) Sold the same aa

1, 969. Cape Good Hope \ in January last.

Now at page 357 of the same book, is the evidence of Mr. Charles
J. Behlow. He has made a number of afl&davits. I shall have to say
in connection with another matter—I will not pause to prove it now

—

that Mr. Behlow's testimony is open to very serious criticism with
regard to his accuracy. This affidavit is made in November 1892. He
says:

I tind that all fur-seals taken both in Behring Sea and on the islands therein, from
about the 10th of August until the end of October, are what is known to the trade
a« stagey, meaning the animal is changing its coat, during which period its skin is

very inferior in quality; iu fact, almost unmerchantable.

Now on page 376 of the same volume, will be found the affidavit of
Mr. Walter E. Martin made in November 1892. These are made in
connection with the Counter Case. He says:

I have, as therein stated, handled large numbers of far-seal skins of all kinds,
including Northwest Coast skins, or those of animals taken in ihe water, and I know
from personal experience that a certain number of "stagey" skins are always found
amongst them. Whether or no skins taken in the water are " stagey "' will depend on
the month in which they are taken. The staginess does not begin until after tbe
middle of August, and as most of the skins secured before the seals enter Behring
Sea are taken previous to that <late the percentage of "stagey" skins amongst this
class is insignificant. But among the skins taken in Behring Sea after August 15th
will always be found a certain percent of stagey ones.
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I call attention to a catalogue which will be exhibited now, of the
sales of skins for years; and iij) till 1892 no suggestion of any skins
being so described is to be found

—

Lord llANNEN.—I sui)])ose, {5ir Richard, I must have missed some-
thing: what is the importance of this? If ''stagey" seals are found
at sea, it proves that they do not need to land to become "stagey".

Sir EiCHARD Webster.— I suppose it is in order to meet the case
which the British Commissioners believed to be the true ctise—(and
our evidence would seem to support it)—that "stagey " seals are not
found to any great extent, my Lord, at sea. However, there is only
one other reference which seems to me to give the clue to the whole
thing. I am reading from the aflidavit of .Mr. Thomas F. Morgan, at
page 377 of the same volume, where he says:

Filth, grease, and oil make skius come out of keuch flat, and such skins are
classed as low when sold.

Now that shows that the classing of the "low" skins, which was the
other name given for these so called "stagey" skins in LS02, is due to

filth, grease, and oil, when the skins come out of the kench (which I

believe is something to do with the mode of treatment); and therefore

the piece of evidence which has been supplied by the United States in

this regard we submit is of no substantial value to rebut the statement
that " stagey" skins are only found where the animals have been a
long time upon land.

Lord H ANNEN.—It would appear from the furriers' statement that

there is a difi'erence between "low" and "stagey".
Sir EiCHARD Webster.—Well, I should have thought not.

Lord Hannen.—I should infer that from the way it is entered.

Some of them are called "stagey" and some "low".
Sir Richard Webster.—But in the catalogue, my Lord, which is

exhibited by the United States, page 412, I read the word "low" to be
a synonym for "stagey". Perhaps you would not mind looking at it

again.

Lord Hannen.—Certainly; what is the page?
Sir Richard Webster.—412. It is put in brackets. This is the

only evidence. We have to draw our own conclusions in regard to it.

The President.—"Low" is generally of inferior quality, I believe?

Sir Richard Webster.—So I understand it.

The President.—And stagey skins are always "low", though
"low" ones are not always " stagey".

Sir Richard Webster.—Tliey mean by that use of the word
"stagey" that they are not in good condition. That is what I read

and understand that extract to be. I think it is not an unfair thing to

say, Mr. President, when this evidence is produced in the Counter

Case, and when there is prior to the period of the United States

Counter Case no evidence at all of stagey seal being found at sea dur-

ing that time, I think it will be some warrant for the argument I am
using.

Mr. Carter.—You observe the date is 1892.

Sir Richard Webster.—I so stated. I stated 1892.

Mr. Carter.-That was before the Counter Case was prepared.

Sir Richard Webster.—I beg my friend's pardon.

Mr. Foster.—It was the 31st of March, 1892.

Sir Richard Webster.—My friends must not misunderstand me.

I am not suggesting that the catalogue is not genuine, or anything of

that kind. They misunderstand me. My point is that desiring to get

B S, PT XIV 12
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the best evidence they could to support the view of stagey seals being

found at sea, when t'liey are preparing their Counter Case, they find

this catalogue, and put it m. My criticism is not that they are guilty

of improper conduct, but that from the iacts in regard to the matter,

there is warrant for my argument. They will have a chance to rebut

my argument when the times comes for them to reply.

My strong point is this, which I have mentioned already: that dur-

ing the whole time the seals are stagey on land, they are being taken

at sea in ordinary condition, so far as we can tell. I have had put

together an abstract which I will hand to my friends and to the Court,

taken from the affidavits, of exactly the same character as that Mr.

Coudert used in reference to one part of his case. I think it was about

the percentage of females. This will save the court a good deal of

trouble in looking up references. All the references are from volume
II of the Appendix to the British Counter Case. This bears, Mr.

President, upon both points. Perhajis I had better state it once more.

It bears upon the point that during the time seals are upcm the island,

both previous to the stagey time and at the stagey time, they are found
at sea, large distances from the island under circumstances which
would indicate that they have no immediate connection with the island.

I will ask Mr. Macoun to indicate on the map, as 1 read, the various
places mentioned

:

Seals not frequenting the Breeding Islands.

C. F. Dillon, p. 47.—In 1888 I cRine south from Bebrine,- Sea, about latiturle 17o

—

west, and caught seals there. This was in the latter part of Augiist. In 1886, late

in August, we killed seals 30 or 40 miles south of 172ud Pass. Between I'nimak
Pass and Saanak Island, in 1887, I saw seals quite abuudant in the latter part of
July. In 1889 we got seals about Kadiak, off and on, all summer. In 1890, late iu

August, I killed a sleepiug seal oft' the Shumauin Islauds, and saw others.
Charles J. Hakris, p. 51.—In August 1890 I saw seals about 300 miles from

Kadiak, and in August, 1891 I saw seals about 250 miles from Kadiak. I have seen
seals as far south as Queen Charlotte Islands in August.

H. O. Lavkxdkr, p. 55.—Coining home from Bohriug Sea this year I saw four
sleepiug seals oft" Cape Flattery, the 2l8t July; one was shot. It was a barren
female.
Abraham Billard, p. 56.—Last year the "Beatrice" crossed Behring Sea from

east, starting from a point 35 miles north of St. Paul Island. I saw seals all the
way over to the Coj)per Islaud grounds, and got two seals on the line between the
Russian and American sides of the sea.
W. T. Bragg, p. 57.—In August 1888 I saw sleepiug seals in the water near the

Scott Islands, that is within 20 miles from the said islands, and have heard other
sealbunters make statements that they had also seen seals there.
Alkrkd K. Bissktt, p. GO.—From my experience and observation I believe that

immense numlieis of the seals that go up tliis coast never enter Behring Sea. I
know that all through tlie siuumer and early fall seals arc scattered over the North
Pacific, north of Vancouver Island, and as far as the lG5th meridian east.
William Dkwitt, p. 62.—In IS91 the "Viva" crossed Behring Sea from abont 20

miles north of Amuka Pass to the Copper Island grounds. I saw seals .-cattered aU
the way over. This year the "Sea Lion " went over outside the Aleutian Islands.
I saw the seals in about the same wav all the way over.
Gkorge Fkkm u, pp. 66, 67.—Last year, 1891, w'hen the " City of San Diego " was

crossing Behring t^ca from Anuitka Pass to Copper Island, we passed small bauds
au«l bnnchcs of si als travelling rapidly north -easterlv; this took place on three
different days. The last lot we met wore about 150* miles from Copper Island,
These seals were the same kind of seals we got at Copper Islands, and I am fully
satisfied they were cro.ssiiig Behring Sea to the Pribilof Islands. This was between
the 5th and 12tii July, 1891.

EM1I.R Hamlosk, p. 72.—Other years I have seen seals,—large seals,—in July out-
side of the 172ud Pass, and iu August between IJnimak Pass and the Saanak Islands.
Er.nkst Lorknz, p. 73.—La.st year I got lemale seals in milk off Queen Charlotte

Islands in July.— I know from my own experience that seals remain off the coast of
Vanconvor Island all the year round, as well as off Queen Charlotte Islands and
Southern Alaska.
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Georgr McDonald, p. 77.—One year,—in the month of Angust, ou the " Lily ",

—

I got seals 200 miles south of the Shumagin Islands.
John Williams, p. 84.—About the 25th .June the "Brenda" left the vicinity of

Kadiak Island for the Copper Island sealiug-gronnds, at which wo arrived on or
about the 24th July. On tlie voyage over, when off the Kat IsIatnlH, about 90 miles
south, 1 saw numers of seals travelling towards thi-ae islands.—When the " iinnda "

was about 40 miles south of Attn Island I saw seals; the weather was too rougli to
hunt.
W. O. Hughes, p. 101.—About the 23rd June last I left Tonki Bay for the Copper

Island grounds, at which I arrived on the 10th July. Between the 172n<l I'ass and
the western islands of the Aleutian group, from 30 to 60 miles off south shore, I saw
scattering seals.

G. C. Gkkow, p. 11.—I do not know cows go to sea to feed when they have yoang
on the islands, but far to the westward cows in milk are seldom taken ; the $eaU there

are young females and males.

Geokge Webster, p. 120.—In travelling from the American to the Asiatic side of
Behring Sea from the middle of June to the middle of July I have seen seals all the
way across ou fine days.
W. O. Shaftkr, p. 125.—In crossing from the American to the Asiatic coast in

July we saw seals more or less every day.
Lek J. Thiers, p. 127.—In coming back from the Japan coast this year we left,

Skotan about the 24th Juno, and followed the "great circle" track for Victoria
where we arrived about the middle of July, and in the passage across I saw seals
every day.
Warren F. Upson, p. 127.—In crossing over this year to the south of the Aleu-

tian group, going to the Commander Islands, during the month of July, I noticed
seals more or less in the passage.

F. J. Crocker, p. 129.—In crossing from the American to the Russian side I have
noticed seals more or less every day during the passage ; this would be about the
month of August.
H. J. Lund, p. 131.—On the way home this year (from Asiatic side) during the

month of July, on the "great circle" track, we saw seals every day—some days as
many as twenty.
Note.—These notes are included under the heads " Intermingling of fur-seals in

all parts of the north Pacific," and " Occurrence of fur-seals south of the Aleutian
Islands during the summer months," (in vol. II B. C. C. App.) where many additional
references will be found. Only those in which the month is mentioned are inchuled
in the above synopsis, though all referring to the crossing from American to Asiatic

side of Behring Sea might properly have been included.

The Makali Indians at the bottom of this page 8, who as it happens,
speak to the seals about Cape Flattery, certainly give very important
testimony in this respect

:

Many of the Makah Indians whose testimony appears in the United States Case
fAppendix II) state that the seals remain in the vicinity of Cape Flattery until July.

Among these the following may be mentioned as the most important:

Landis Callapa, p. 379.—Middle of July.
James Claplanuo, p. 382.—Middle of July. C '

w
'

Franck Davis, p. 383.—As late as July. \j i a--* -' - -

Ellabush, p. 385.—Middle of July. A ' < ,i i v i
Alfred Irving, p. 386.—Middle of July. TT TCTHR^ CAL t\^<>^^''*'
James Lighthouse, p. 390.—Middle of July. lilOivJi^^^

t->-S^
OsLY, p. 391.—Last of June. i IV^ IJ^P^^ ^ *

Wilson Parker, p. 392.—June and July. J^v-i- *--'

JOHY Tysum, p. 394.—Middle of July.
Watkins, p. 395.—Middle of July.
Charley White.—10th July.
Wispoo.—In July nearly all the seals have disappeared.
HiSH TuLLA.—Not all gone until in July.
Thomas Zolnoks.—In July all are gone.

The above dates should more properly be taken as those at which seal-hunting is

discontinued by the deponents. As Charles Hayuks says, "We continue taking
them (at Barclay Sound) until June, but there are seals about all 8umm»)r. (British

Counter Case, Appendix, vol. II, p. 146.)

Mr. President, would you just conceive for a moment what the impor-

tance of this is! The case that the United States make, in jnstitica-

tion of their claim for a regulation giving them more than the property
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claim would have given them, must be, if it is worth any thing at all,

in connection with some idea that every seal has got such connection

with the Pribilof Islands that they are entitled to have it given to the

United States. That is their case.

:Now, take the end of June and the beginning of July. What is

going on then ? Breeding upon the islands. That is to say, the impreg-

nation, and birth of the young. If the case were that the seals must

be at those islands at that time, the Pacific Ocean would be empty of

seals; and the rest of Behring Sea would be empty of seals, during

these important months, when, according to the contention of the

United States, every seal must be upon the islands, it is the fact that

thousands of miles away from these Pribilof Islands, these seals are

'found at this period of the year.

Then take the stagey season. Many of the dates which I read

referred to the time when, according to the hypothesis suggested for

our consideration, the seals must be upon land in connection with their

pelage. My respectful suggestion is that for the Court to act upon any
assumption in the face of the testimony to which I have called atten-

tion would be to disregard the conclusions that ought to be drawn from
evidence, in the ordinary sense of the term, and in the absence of any
contradiction, if it can be contradicted, or in the absence of any sug-

gestions as to how it is that these seals are found at these great dis-

tances from the islands at a time when, according to the United States

hypothesis, they ought to be upon the islands, you are to come to

the conclusion that every seal must go to the island at some time of the

year or another. There are only two causes suggested, Mr. President.

The one cause is the sexual instinct. The other cause is pelage. One
relates to a limited time, between what I may call the beginning of

June and the beginning of July, and the other relates to a limited
time from about the first of August to the 28th of September.

Senator Morgan.—You make no reference at all to the interruption
that might possibly occur in the journey up to the Pribilof Islands
from the seals being hunted and shot at and wounded and driven off

their course in consequence of those things.
Sir liiCHARD Webster.—Of course, Mr. Senator Morgan, it is a

perfectly fair observation to be made, if there was any reasonable evi-

dence to suggest that the millions of seals which, according to the
United States Case, must be there in order even to approximate to

the quantity which they are able to kill every year, could all be so dis-

persed or diverted by their natural enemies.
Senator Morgan.—IS^ot at all. It is very few, as I understand it,

that are dispersed and prevented from going to the islands.
Sir KiciiAKD Wels lER.—I should not have thought—I am address-

ing the Tribunal—that it was a satisfactory criticism of the evidence
that I have read to refer to those seals as being few. There is a large
number of witnesses and a large number of ditlerent voyages during
June, July, August and September; and in the aggregate I should
have submitted with confidence that, looking to the length of the voy-
ages, and looking to the length of the distances, it means a very large
number of seals, and not a few.
But under any circunistances, frightening the mother could not pre-

vent the seal going to land lor staginess. In fact, I should rather have
thought they would juefer to go to the land if they were frightened at
sea. Of course if the mother is killed, she will not go to the island.
She goes to the bottom of the sea or into the boat; but how killing the
mother can prevent another mother from going to the island, seems to
me diflicult to understand.
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Senator Morgan.—There must be, according to the evidence in this
case, a hirge nnmber of seals that are wonnded, aa tlie skins show it.

Sir EiCHARD Webster.—The skins that go to the ishmds. That
the skins show by the animals going to the ishmds and the shot marks
being found in them.
Senator Morgan.—It is not to be supposed that all of them arrive

in due season.

Sir Richard Webster.—Of course a romance or suggestion is

extremely valuable for the purpose of endeavoring to solve this; bnt
surely is it not an unfair argument in reply to the suggestion to point
out that as far as the individual seal is concerned that seal is killed.

Senator Morgan.—It is not a romance that if there are seals wounded
and killed at sea by pelagic hunters they do not reach the islands.

Sir Richard Webster.—Have I ever suggested the contrary of

that, Sir! I am only entitled to have my argunuMit considered, as I am
sure it will be considered by every member of this Tribunal, in the
sense in which I wish it to be understood. I have never said they were
not wounded. I have never said that seals wounded do not subse-
quently re(JOver; and may be for the time being impeded in their course
going to the islands. But I submit upon the evidence to come to the
conclusion that this wholesale distribution of seals all across the coast
remaining down off Vancouver Island.

Lord Hannen.—All across the ocean.

Sir Richard Webster.—All across the ocean and remaining down
at Vancouver Island at a time when ex hypothesi they should have been
at the Pribilof Islands I should have thought on that hypothesis it was
difficult to shew it was du<' to pelagic sealing; and certainly in regard
to Behring Sea in the year 1892 it could not apply for in the year 1892
there were no pelagic sealers in Behring Sea.

Senator Morgan.—But does it not apply to those passes through
which the seals most go, and in which they are killed in large numbers?

Sir Richard Webster.—Then I would have thought it would have
driven the seals away from there. It does occur to me

—

I don't know
whether you think it is a remark worth anything at all—tliat a great

amount of driving on the islands might make the seals leave the

islands.

Senator Morgan.—Possibly so; yes.

Sir Richard Webster.—It seems to me an inference that may not

unfairly be drawn with reference to the evidence that was referred to

by the Attorney General to say that the number of seals has increased

at sea rather than diminished.
In this connection, Mr. President, to clear away all the subordinate

parts that I can, and to leave as little as possible to-morrow, might I

call attention to the state of matters in regard to barren seals? The
argument of my learned friends disregards the element of barren seals

altogether. It is suggested to us by the Tribunal to-day—suggested
to me for my consideration—that I am to suppose that seals never

suffer from any diseases at all. I am afraid I cannot as an advocate

accept that conclusion. I know of no animal, no lish, no bird that does

not suffer in the ordinary course of nature from disease, and disease

wliich will at times nearly clear it off; and I should have thought it

very strong to suggest that seals, having regard to their life, were the

only animals known to the naturalists that were exempt from disease.

But I suppose it will not be suggested that every female seal that is

born is capable of bearing pups. But even assume it; wliat does it

mean? The hypothesis of the United States Commissioners, under-
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stating I think it is understating, as I shall show in another connec-

tion later on—the hypothesis of the United States Gommissiouers is

that there must be at least three million seals in a normal condition and
that of that three million seals the very smallest number of females

must be 1,500,00J. In fact upon their own figures the proper propor-

tion would be something like 600,000 males to about 2,400,000 females;

but I am not adopting, for the purpose of my illustration, views of the

proper condition of the seal herd, which on the evidence appear to be

not well founded. Therefore I am not straining my point by assuming
in my own favor what I may call the extravagant relations of male and
female, which the United States Commissioners have thought, and the

United States Case submits, to be sufficient and proper for this race.

I am taking a normal condition of things and assuming three million

of seals to be the total of the herd, an understatement as 1 should sug-

gest, by probably a million at least; but assuming three million it would
be 1,500,000 female seals bearing, that is to say having come to the

age of three and dying off at the age of 13 or 14 as the case may be.

They give for the extreme life something like from 10 to 14 years, and
it would be an average of somewhere about 12. That seems to me
to be somewhat of an overestimate.
Lord Hannen.—Twelve years is an average of what? Pup bearing?
Sir Richard Webster.—For pup bearing; yes. If I take it to be

ten years—it really makes no difference, for the Tribunal can do the
figures themselves—I assume for the purpose of simjilicity of calcula-

tion that 1,500,000 is the total number of female bearing seals neces-

sary for the herd which means that 150,000 seals pass into the barren
stage or die every single year.
Mr. Carter.—You do not mean that is their assumption. You seem

to impute it as being such.
Sir Richard Webster.—It is really their assumption.
Mr. Carter.—I think not.

Sir Richard Webster.—I have not put it upon you. I will demon-
strate it to morrow from the United States figures. I think the United
States Commissioners say in terms that the herd must be about thiee
millions, of which 1^500,000 would be bearing females.

Mr. Carter.—Not bearing females. You are quite in the wrong
about that.

Sir Richard Webster.—Indeed I am not; but I shall endeavor to

point it out to morrow that I am correct. The assumption which it will

be found the United States Commissioners proceed upon is that the
total herd consists of bearing females about 1,500,000. I am much
obliged to you, Mr. Carter. I see now what you had in your mind. I

have not stated it quite correctly. I stated it from memory. I refer to

page 357, of the United States Case. 1 know now why I made the
mistake:

In order to represent more clearly the enormons herd of seals which it may be
Bnpposod at one time frequented the Pribilof Islands, unilisturbed by man, these
numbers may be multiplied so as to give a total of 3,000,000 seals, 750,000 being born
every year and the same number dying from natural causes. Of the 1,500,000
females about 800,000 would be breeding, the remainder mostly too young to breed,
a very small number being bancn.

I am very much obliged to Mr. Carter for correcting me. I was quite
in error; but I had no intention of misrepresenting. The thing I had
in mind was the number it would be if that 3,000,IK)0 was increased to
the proper amount; and I mistook the figures. I will take the figures as
stated: 800,000 lor breeding females, and the average life for breeding,
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which I have stated. That would therefore mean, assnininp: them to live

au average of ten yeais, 80,(»0«) iiassinj; into the barren 8ta<je or dying,
granting even that among the rest there were no barren fenialeH, ancl

that these are bearing every year. Those 8(),(M)0 at least are wholly
and entirely lost, so far as tlie sealing industry on the Islands is con-
cerned. It is not denied that upon tlie sealing islands they do not
intentionally kill females. They take great credit for it. Whether
they are right in taking credit or not is a matter which may be worthy
of a little consideration.

But assuming, Mr. President, that a zone were established which
would prevent the females being killed who had pups dependent upon
them, and a close time were established, which would prevent the
females being killed that were gravid, I do not hesitate to put before
this Tribunal—and I ask their serious judgment ui)on it—that killing

which would take its fair share of females, including these ban en
females, together with males, would be a better system than one
which rejected this altogether. I must not be drawn into the argu-
ment, which I want to keep entirely distinct, of what happens to tiiis

race of seals, the enormous proportion that are killed by killer whales
and other animals, that disappear altogether. I must not be drawn
into the consideration of the fact that we are dealing only with the
surplus of this race. That is a matter which re(juires to be most care-

fdlly examined, and I must keej) it entirely distinct. I>ut 1 point out
that from the point of view of the duty of this Tribunal, namely to tind

what is necessary for the preservation of seal life, if they are able to

detine a zone which will under ordinary circumstances i)revent the
nursing female on whom the pup is dependent from being killed, and
such a close time as will prevent the gravid female from being killed,

they discharge their duty; from the point of view that those two oper-

ations are necessarily wasteful. Then I do not hesitate to ai)peal to

our experience of any other living animal, and to ask the Tribunal to

come to the conclusion that a system that takes account of the propor-

tion of barren females would be better than a system that disregarded

this altogether. Ex hypothesis unless the stagey theory be found against

me, the barren females do not necessarily go to the islands. Ex hypothesi

the female that has not attained to the sexual desire, or has lost it,

would not be teinpted to go there in the month of June and July. If,

as I have ventured to demonstrate, the stagey season cannot be one
during which the seals are all on land, and are not found—ex<'ept on
the island, and if the cause suggested by the learned Senator for the

seals being irregular in their times of arrival at the islands be not a
suflBcient cause, it stands to reason that given the two conditions which
I have mentioned:—the protection of the nursing mother while the pup
is dependent upon her, and protection of the gravid female,—it is to

the interest of the world that is sup])osed to be longing dying for the

blessing of seal skins, that the barren females should be caught and
captured instead of being wasted; and the system which has been

lauded with so much praise by my. learned friends disregards that

annual death or disai)i)earance or tliat very large number of animals,

amounting in their calculation to between seventy and eighty thousand

females.

—

Mr. Carter.—On whose calculation

t

Sir KiniARD Webster.—On the calculation of the United States

Commissioners.
Mr. Caeteb.—Seventy or eighty thousand females!
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Sir Richard Webster.—One tenth of 800,000. Mr. Carter did not

do me the kindness to follow me. I have pointed out that on his own
calcnlation there are 800,000 breeding females. They are supposed to

continue from ten to fourteen years, bearing pups. Therefore from one-

tenth te one-fourteenth of that number must pass into the barren class

every year. If Mr. Carter will consider this in the silence of his own
chamber, he will find I have not made a mistake; and, if I had. he
would be the first to point it out when he comes to consider the matter.

Mr. Carter.—I would like to understand the matter, but I confess

I do not understand how they can go into the barren class by death.

Lord Hannen.—They do not bear any longer.

Sir Richard Webster.—They do not bear any longer. They cease

to breed because they no longer have the sexual instinct, and do not

happen to bring forth the pup and eventually they die. Those that

have passed breeding are what I call the barren females; but really,

while admitting that Mr. Carter is my master, and that he can criticise

the way in which I am putting my arguments.
Mr. Carter.—Not at all.

Sir Richard Webster.—I trust he will try to follow the substance.

The substance is that of the 800,000 breeding females every year, from
one-tenth to one-twelfth cease to be breeding females; and 1 do not
repeat myself, because th.e proposition seems to me, so stated, for the

reasons I have given, one which does deserve to be considered.
But now, Mr. President, I want to say one word with regard to a part

of the case which in my mind, in one aspect, presents, or would pre-

sent, more difficulties in the way of the Government of Great Britain,

and which I frankly admit at once that if the Tribunal are in a posi-

tion to deal with the whole question of injury to the senl race ought
to be dealt with. I mean the question of the killing of gravid females
as apart from the killing of nursing mothers. Here I come to the part

of the case which takes me outside Behring Sea and I endorse the argu-

ments presented by my learned leader which I was touching upon on
Monday afternoon when the Tribunal indicated that I was only going
to a certain extent over ground with which they were familiar.

I must say what I am about to say under reserve because I distinctly

contend that the area of Regulations is the same as the area of the
right but apart from that nobody who has looked into this case fairly

and desires to consider Regulations as apart from prohibition can have
any doubt I think what ought to be done. When attack has been so

unfairly made upon the British Commissioners let me remind the Tri-

bunal of this one incident in connection with their Report, that they
point out themselves the deleterious nature and harmful character ot

pelagic sealing during the spring months when the gravid females are
passing up the coast, and be it right or be it wrong, be it sullicient or
be it insufficient they themselves acting with perfect impartiality sug-
gest a remedy which they submit to the judgment of those who have
to decide on this question whether to this Tribunal or any other
Tribunal.
The evidence shows, and I am not going in any way to minimize it

or cut it down, in so far as it may tell against me, unquestionably that
a considerable number of gravid females are killed during the coast-
catch taking it from our own i)oint of view, I do not think it could be
put lower than 30 to 40 per cent, and I think my learned friends might
fairly say as a criticism that if in the coast ca1;ch there were as many
females as males, and that most of those females other than the virgin
females that might be passing up would be in the gravid condition. I
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state this, as much as 1 can against myself, whether it is 30 or 35 or 25
per cent, ought not to make any difterence in tlie mind of the Tribunal.

I have recognized in my argument that the theory of useful game-
laws is that such a wasteful method of killing would not be permitted,
and speaking to civilized men—men of the highest civilization and
cultivation of all nations, I shrink from ])utting any argument that
might not be thought to commend itself to their minds, and for the
purpose of my argument, though I think I could satisfy this Tribunal,
if it was at all important for me to follow it up, that in the evidence of

many of the witnesses who have spoken for the United States, there is

verygreatexaggeration, that the number of females gravid and supposed
to be gravid is a great deal exaggerated, yet I cannot shut my eyes to
the fact that taking the British evidence as it stands there is quite
sutlicient proof of the killing of gravid females during those earlier
months to justify some regulation in that regard in order to prevent
even that percentage.
Now what does that mean? It means this; that you ought to avoid

the pelagic sealer being tempted to attack the herd at a time when it

is composed principally, or largely, or to any great extent, of gravid
females. We are not without statistics, and not without data enabling
us, to a very considerable extent, to assist the Tribunal in coming to a
conclusion in that respect. In the first place, the date at which the
whole herd arrive at the Pribilof Islands is pretty nearly fixed. I have
stated it more than once myself in the course of my argument to day.
It may be taken roughly to be about the 20th of June. It is stated by
Mr. Stanley Brown, quoting from memory, to be the beginning of July,
when the Kookeries are about all filled up. The United States Com-
missioners themselves say they arrive early in June up to the end of

the month, and the harems are complete early in July. That will be
found at pages 325 and 326. Of course, in a matter of this kind, there
Would be a ditterence of opinion; but it is not an unfair representation

to take that.

What do we know further? We know further that, during the latter

part of May and the beginning of June, the animals "bunch up", as it

is called, and travel rapidly from the Uniuiak Pass to the Pribilof

Islands; in other words, in the latter part of May, they are found in

Behring Sea and not outside Behring Sea.

Mr. Justice Harlan.—Including the females?
Sir Richard Webster.—Yes; 1 confine my attention to females.

It is not, for the purpose of this argument, necessary to consider the

killing of males; I consider the question of interfering with that kind
of killing which is said on all hands to be a kind of killing to be
restrained.

Bearing that, then, in view, the first date is, within what time, or up
to what time should pelagic sealing be prohibited altogether? I pass

ft-om zone, Mr. President, and deal now entirely with the question of

close time.

Now it was very properly if I may say so put by a member of the

Tribunal, whether or not, adhering to the date mentioned by the British

Commissioners, the 1st of July, coupled with the zone indicated by Sir

Charles Kussell, we were not giving away a point which the pelagic

sealer or Great Britain on behalf of the pelagic sealer might fairly

make. My answer is it seems to me fairly not for this reason-—that

you cannot always calculate on a i)articular day. We have the evidence

in the past, sometimes the seals are a few days later and soniefiines a

few days earlier. Sometimes they have begun to arrive in the iMiddle
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of May, and at other times not till about the middle of June and it

seemed to me, in connection with the zone, to say that no pelagic sealer

should go into Behiing Sea at all till the 1st July, gves an ample
margin, for all the bunched up herd of female seals desirous to get to

the Pribilof Island to get there in safety without any attack upon the

herd as it was travelling to the islands. There I am tempted to remind

you, Mr. President, of a fact called to our attention by Mr. Justice

Harlan—in my judgment not without significance, and that is that the

great majority of sealing vessels interfered with in the Behring Sea
were ujwn the migration route—you know the route I mean from the

Passes to the Islands.

It is not conclusive because it may be that harm might be done else-

where but at any rate it shows that in those years a number of those

vessels saw the migration route was a place where pelagic sealing

might be successfully carried on. Therefore, taking July the 1st as

the date up to which no pelagic sealing should be carried on in Behring
Sea, you secure the whole herd being in Behring Sea, as far as the
herd is concerned, and in addition to that, you leave the zone that was
spoken of as a further protected belt, to which I need not give a
further reference.

Now, I do not know if the observation as to commencing sealing at a
certain date was directed as much to inside Behring Sea as outside;

but fixed dates can be easily observed. Vessels can only enter through
certain Passes; they are not likely to go right the way round to the
West. It is easier to "police" the matter, to use my learned friend.

Sir Charles Kussell's phrase, if the date is fixed; because vessels must
keep logs and, of course, that would enable a check to be kept.
Now, I come to the part outside; and a question was put by a Mem-

ber of the Tribunal, What information can you give as to the 1st of

May being sufficient for vessels clearing from those ports?
Let us take the ordinary state of things. I am assuming Eegula-

tions applying to sailing schooner. This Tribunal will be able to have
assistance in this matter practically from some of its Members. If a
schooner could make in the day of 24 hours a course of from 100 to 120
miles, I mean a course on the Chart, she would do pretty well. Of
course, a schooner will sail 10 or 12 or 13 knots an hour, but that is

only the way that the wind will take her; and she might have strong
adverse winds. The distance is about 1,560 miles from Unimak to
Victoria; and, allowing a vessel to clear away by the 1st of May, if she
went post haste, you could not calculate her getting there before the
middle of May.
But that is not the course the vessels would take, because they do

not go out for the straight voyage. They go out for the purpose ot
sealinjz, and the Commissioner's Eeport shows this, that, as soon as
they come to the seals, they begin to seal and follow them up, and it is

in order to let the feniale part of the herd, which is well ahead, get still

further ahead, and get into the Behring Sea by the end of May or the
beginning of June that that suggestion is made.
Lord ilANNEN.—Is it your suggestion that until the first May all

sealing should be prohibited everywhere.
Sir Richard Webster.—Until the first May no sealing vessel

should clear from any of those ports.
Lord Hannen.—Suppose they do not clear from those ports, but

come from, I do not know where.
Sir KiCHAED Webster.—I meant as far as Canadian vessels and

United States vessels are concerned they should be licensed and clear
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from those ports, and not be allowed to catch seals anywhere before
the first May.
Lord Hannen.—Down to the Equator.
Sir Richard Webster.—I was really dealing with the area in

question.

Lord Hannen.—And I was exaggerating, of course. I wanted to
know if you meant there was not to be any limit of area.

Sir Richard Webster.—I do not want to pass an argument
strongly in my favor, but that bears strongly on the question of ambit
under Article VII, but vessels leaving for sealing in the gulf of Alaska
and Behring Sea, should not clear till the 1st of May, and not enter
Behring Sea until the 1st July. Those are two questions as to time
which we, desirous to assist this Court honestly and fairly, and not to

put a case to see how much we can get out of it, have considered to be
fair, and if an advocate may say so, have made a judicial suggestion
with reference to the matter in this regard.

Mr. Justice Harlan.—Your suggestion would leave schooners clear-

ing from British Columbia in America on the 1st May entirely free from
that time forward in the North Pacific and in the Aleutian jjasses.

Sir Richard Webster.—I do not know. In the Aleutian passes
the evidence is universal that, except for an Indian in his canoe, no
pelagic sealing is possible in the Aleutian passes, and if you look at
the photograph of the Aleutian passes and see the sea lunning through
like a mill-race, you would see that any pelagic sealing in boats is an
impossibility. It has not been carried on in the Aleutian passes by
any pelagic sealers. Now 1 want to make this observation.

We were asked, why not stop sealing until a certain day instead of

sailing on a certain day, because from experience it has been found to

be extremely difficult efiectively to guard against breaches of such
rules. You have to trust men of not the highest moral character,

though they have, of course a certain amount of self-respect and good
feeling; but to say that you may go out during the month of April,

providing that you do not seal, the vessel being equipped for sealing is

rather tempting under certain circumstances, especially if a good many
seals were about. And I do not think that you, Mr. President or any
member of the Tribunal, will think it is any worse to lay down or sug-

gest a Regulation that will work effectually rather than one which can
be evaded.

It does seem to me to be a suggestion that the vessels should clear

from those ports not before the first of May would ensure for reasons

I will briefly submit to-morrow, the advance herd of female seals being

safely in Behring Sea before they can be attacked.

Sir John Thompson.—I understand your view to be that licenses

should be only procurable as regards British subjects at certain ports.

I do not know if you have mentioned the United States ports.

Sir Richard Webster.—No, I have not, but it was not because I

had over looked it. It was, because I did not think the Tribunal would
think I was departing from the lines laid down by the Attorney Gen-
eral. I think the license system is most important, and also that they

should be obliged to keep logs.

Sir John Thompson.—But you have not mentioned the names
because it might involve a difference in the time of starting.

Sir Richard Webster.—San Francisco and Port-Townseml in the

United States and Vancouver and Victoria in British Columbia. I am
not sufficiently expert to know if some other time should not be allowed

with reference to those places, but it is a question to be calculated.

Lord Hannen.—You must suggest something in reference to it.
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Sir L'lCHARD Wehster.—I am obliged to yon, my Lord. It has

been pointed ont to me that there might be a difference between the

various ports. San Francisco and Port-Townsend, and by to morrow
morninii- 1 will consider the distances.

Senator Morgan.—Have you any evidence to show that an Indian

with his canoe could fish successfully in the Aleutian passes, and a

boat not?
Sir KiCHARD Webster.—Strangely enough there is evidence of the

Indians from the shore catching some seals in one of the Aleutian

Passes but there is no instance that I know of a pelagic sealer sending

out a boat from his ship. I do not know, Senator, if among your other

accomplishments you are a sailor, but if so you would hardly think that

a schooner could remain with the water rushing through there, and pick

uj) a boat she had sent out in the morning, safely in the evening.

All 1 can sny is I do not think, as far as I am concerned it is possi-

ble. I do not think there is any pelagic sealing possible there. By
entering Behring Sea I mean entering the Passes—I do not draw any
distinction—I am willing to agree that the mouth of the Passes, should
be considered the Behring Sea.

Marquis Venosta.—You think by the month of June the female seals

are practically in Behring Sea and there is no considerable number of

gravid females along the eastern shore of the Alaskan Peninsula, going
out to Kadiak.

Sir KiCHARD Webster.—On the evidence, by the end of May, the
gravid seals are, are least as far as the western side of the Kadiak
Island, and they then will be going into Behring Sea while the Pelagic
sealer will be starting in the middle of May and he will not catch them
up, and will have no temptation to, because in so far as he would want
to carry on his business, he would not go in till the month of July.
He will therefore utilize iNIay and June. If we think of what the prac-
tical inducements are, he will not rush off to the neighbourhood of the
Passes to take the chai;ce of a few seals and have the herd of male seals

which in the evidence are streaming up this place during the last part
of May all through June and in July, practically speaking the temp-
tation will be to hunt off the coasts of British Columbia during May
and June and to go and hunt in Behring Sea when they go in.

Mr. Justice Harla^',—Before you leave the map there is evidence in
the case showing in July and August over all the sea north of Aleutian
Islands and west of it are a great many seals.

If the vessels entered Behring Sea on the 1st July, of course during
July, and August they would be at liberty to pursue those.

Sir RicHAKD Webster.—Except those within the zone.
Mr. Justice Harlan.—But the sea would be clear fi'om the Aleutian

Ishuuls to whatever zone you spoke of?
Sir liicnARi) Webster.—That is my submission. That is what I

wished and desired to bring to the Tribunal as a reasonable Regulation.
I ai)ol(>gise to the Tribunal for having kept them so late today.
The President.—The Tribunal will meet to morrow at 11 o'clock}

take the recess at one. and adjourn at half-past three.
[The Tribunal thereupon adjourned till Friday, the 16th of June, at

1 1 o'clock.]
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Sir Richard Webster.—Mr. President, I will endeavour, to the
utmost of rny power, to compress the observations that I desire to niake
in conclusion, tlioufjh I am quite sure that the Tribunal would wish that
I should not spare anything that I really feel to be material. 1 will, as
far as possible, avoid anything except that which seems to me of first

class importance.
[ was dealing with the possible control of pelagic hunting outside

Behring Sea, always remembering, and I ask the Tribunal to reniember,
that I take this under protest and contending, as 1 have to argued, that
the Pacific Ocean south of the Aleutian Chain is not to be the subject
of Eegulations by this Tribunal. My proposition was that by the en<l

of May the female seals are practically to the west of Kadiak Island
and going into Behring Sea. That was the statement that I made.
There is a mass of testimony about it; I have endeavoured, as far as I

can, cnly to pick out some of the most material passages for the pur-

pose of citation. I think they will be found best in the United States
Appendix, volume 2. I by no means suggest they are all exactly uni-

form, or that my statement is exhaustive; but these are, at any rate,

material on the point I am mentioning. Page 217, Anderson:

While engaged in hunting during the past 18 years, I have killed more or less fur-

seals. I usually first fall in with fur-seals off Cooks' lulot,

That is just to the east of Kadiak Islands.

about the Ist of June.

Then, page 215, Avery:

I start the season off Yakutat. The first seals are seen abont April the Ist.

Then Foster, page 220:

The seals appear off Cooks Inlet about the Ist of May. Thoy appear off Ungn,
about the Ist of June.

That is close by Unimak.
Then, page 222, Rohde:

I have resided in Alaska 6 years, and in all that time followed the calling of a
hunter. Beginning at Cooks Inlet in the Spring, we find seals off the lulet in May,
travelling westward along the coast towards the Jiehriug Sea.

Then Tolman, page 222:

The seals are taken off Kadiak Island about the 1st of June.

Then Andersen, page 223

:

I have been along the coast from Prince Williams' Sound to Sennak Islands. Seals

are first seen at Piiuce Williams Sound about the 1st of May.

Then Muller, page 222:

I start the season oft' Cooks Inlet. The first seals are seen about May

He does not say which part qf May, and I should not have read that.

Then at i)age 224 there are a large number of Indians (some 7 or 8)

who make an affidavit and they say.

Fur-seals always appear in the vicinity of Cooks' Inlet early in the mouth of May,

and 14 more Indians at page 225 say the same thing.

189
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Then Gohen says:

I have observed that fur-seals first appear in the neighbonrhood of Cooks Inlet in

small schools about the middle of April coming from the Southward and increasing

in number until the latter part of May travelling along the coast of the main land

from eastward to westward but never entering Cooks Inlet above Anchor point.

Then GregoroflF, on page 234, is the same as Frank Korth page 235

says:

In the early part of the season the males are the most numerous a few females

being taken towards its close in the latter part of May.

That is at Prince William Sound.
And Kwam says at the top of page 236

:

Seals first appear in Prince William Sound about Ist May, and were formerly qnite

plentiful, while now they are becoming constantly scarcer. I do not know the

cause of this decrease. All the seals, that I have seen killed were females and the

majority of these were pregnant cows.

There are a large number of other affidavits, but I have cited suflB-

cient to show the class of evidence on which I rely for the statement
that the pregnant females that formed part of the herd come after the

bulls. The United States Case and ours is this; they are both the

same, that they appear in this order, first the bulls, then the pregnant
cows, then the holluschickie and last year pups.
General Foster.—That is not our contention.

Sir Richard Webster.—If it is not the contention it is at aU
events the United States Commissioners' evidence on the point. If

there is another contention we shall no doubt hear it later on. The
important thing to fix is when they get into Behring Sea and the
Islands, and thongh the evidence is extremely abundant I will be con-

tent with very few references. I will take one from the United States
Commissioners' own report, which is to be found at page 325 of the
United States Case. This is at the Islands.

The cows begin arriving early in June, and soon appear in large schools or droves,
immense numbers taking their places on the rookeries each day between the middle
and end of the month, the precise dates varying with the weather. They assemble
about the old bulls in compact groups called harems The harems are complete
early in .Inly, at which time the breeding rookeries attain their maximum size and
compactness.

And if you will turn to page 385 you will find a table—I mention
this now particularly in consequence of the interlocutory observation
of General Foster—the table which is appended by the United States
Commissioners to their report, for a series of years, and you will

observe the columns, and notice in every case, taking the Pribiloft
Islands, the bulls come first, then the cows, and then the pups. If you
would kindly look at the dates, 1872, May 13th bulls: cows June 3rd:
pups June l;3th. In every case the order is that which I give—bulls
first; then cows; then pups.
Mr. Justice Harlan.—There is no table there for the bachelors.
Sir Richard Webster.—As a matter of fact you will find that the

holluschickie are stated to come with the pups.
Mr. Justice Harlan.-Ko, at page 325 it says they begin to arrive

early in May.
Sir Richard Webster.—Well, if tjiat is the point, of course it is

quite immaterial to the contention I am upon—absolutely immaterial,
if that was the correction intended by Mr. Foster.
General Foster.—That is the correction, that the bachelors come

before the females.
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Sir KiCHARD Webster.—If that was what Geueral Foster meaut I
will take it from him, but it is not material for my puri>08e.
Now would you kindly look at the column of cows! This is what I

June 8th, No record, No record, and so on; June 10th, June Gth, and
June 11th. If you go over to JSt. George's Island, the next one in

the cows' column, you will see June 7th, June 9th, June 13th, June^Sth,
June 9th, June 9th, June 9th, June Gth, June 7th, June Ist, June 8th,
May 3l8t and the 3rd June. Therefore, I point out that what I have
indicated is practically—I will not use the word admitted—I do not
suggest they would not say anything but what they believed to be a
matter of fact is practically the view taken by the United States Com-
missioners, namely, that the cows are lahding on the Pribilof Islands
very often in the early part of June and sometimes at the end of May
which shows they have passed Kadiak Island by the date 1 have men-
tioned, namely, the end of May.
Now in that connexion I ought perhaps to read a passage from Mr..

Merriam's Circular Letter, page 414 of the 1st volume of the United
States Appendix to their Case, paragraphs 3 and 5:

Returning the herds of females move northward along the coast of California,
Oregon, Washington, and British Columbia, in January, February, and March,
occurring at varying distances from shore. Following the Alaska coast northward
and westward they leave the North Pacific Ocean in June, traversing the passes in
the Aleutian chain, and proceed at once to the Pribilof Ishiuds.

Then paragraph 5

:

The pregnant cows begin arriving early in June, and appear in large shoals or
droves, inuuense numbera taking tbeir i)Iaces on tlie rookeries each day between
Jane 12th and the end of the month, varying with the weather.

I have at any rate adduced before the Tribunal evidence in support of
the statement I made yesterday from sources that my learned friend
will not be able to impeach. I only need, that I may give the informa-
tion to the Court, give the references to paragraphs 037, G39, 648 and
651 of the British Commissioners' Keport, because there will be found
evidence giving the authority for their statement of identically the
same character, namely, showing the entry of tluj seals into Behring
Sea, and their passing along the parts of tlie Islands at the same time.
Now, the last observation I have to make upon this ])art of the case

is as to whether the time that I suggest from the 1st of May is suOicient.

I was asked by a Member of the Court yesterday to make a suggestion
with regard to varying dates, if any, of leaving the four Ports men-
tioned. I propose to hand in on Tuesday the Regulations in writing;
and I will suggest then to the Tribunal dates getting the best informa-
tion that I can as to the actual distances and the difference of time that
ought to be applied. I do desire to say, with reference to the general
consideration, taking Victoria and Port Townsend, one a United States
and the other a British Port, they are about the same distance, 1,5G0

miles, direct in each Case, and 1,850 following the coast. The only sug-

gestion that could be made would be that the sealers would go straight

up to lie outside, (for they would not be allowed to go inside the Passes)

to avail themselves of the hunting in the last few days of May. Well,

from the best information I can obtain, and perhaps Members of the

Tribunal are quite competent to judge, under ordinary circumstances
the lowest average voyage, with ordinary winds, that you could allow

for a schooner to get over that 1,5G0 miles in ordinary circumstances
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would be 15 days. Of course, if she had strong gales always blowing

from the Southward and Eastward, she might go quicker; but what
happens then ? That would mean 15 days' waste if she has to go straight

up and is not sealing on the way. The experience, as appears from the

United States Commissioners' Keport, is that the sealers come out when
they can along the coast and do harm, as 1 have admitted, in the mouths

of February, March and April in that coast catch. It is entirely for

the Tribunal. In making these suggestions we have not been guided

by any feeling of trying to get the best possible bargain that could be

suggested for the British Sealer. In making these suggestions we have
considered, that looking to the practice of sealing and the way in which
done, the result of such Kegulation would be that the female herd would
be well into Behring Sea before they could be attacked by the pelagic

sealer, and you know, of course, that in Behring Sea they will be safe

until the 1st of July, and always safe within 30 miles of the Islands.

Now, the next suggestion my attention was asked to was, whether
there was not evidence of sealing in the passes of the Aleutian Islands.

There certainly is not beyond the instance I mentioned of a native who
resided near one of those passes; but I stated m^y answer, on informa-

tion from the British Commissioners' Eeport, was that the character of

the Passes was such that no pelagic sealing was really practicable in

them. My attention has been called to Captain Hooper's affidavit on
this point in the United States Counter Case, at page 232

:

Systematic observations of the movements of the seals in the Pacific Ocean, near
the passes, at this season of the year is impracticable.

Lord Hannen.—What season is he speaking of?

Sir Richard Webster.—He is speaking of the season when the
seals are passing through, if you look a little further up.

General Foster.—It is dated the 30th of November.
Senator Morgan.—It is in the winter.
Sir Richard Webster.—I will show that it makes no difference to

the point I am upon. This is the description of Captain Hooper's.

Almost constant gales and thick weather prevail. In the influence of the strong
current though the passes the sea is very rough.

that would not depend on the season, the strong current.

And even were it possiide for a vessel to remain there, few, if any, seals would be
seen. Under such circumstances the seals travel very fast and remain under water
except wlien forced to come to the surface to breathe, and then only the nose is pro-
trucled above the water for a moment. In bad weather on the scaling grounds in the
Pacific and Behring Sea the seals disappear so entirely that the Indian seal hunters
(erronooiisly) believe they go to the bottom and remain there until the weather
becomes better.

My point is quite independent of the particular season in wiiich that
was observed. It is clear from Captain Hooper's description of the
Passes, I am sure that nobody, without evidence at any rate, would
assume that sealing in such a place was practicable.
But Mr. Elliott in writing to Mr. Bayard, on the 3rd of December, I

am reading from the 5()th Congress Reports, 2ud Session of 1889, Execu-
tive Document N" 100, page 95,—a part of the letter is cited in the third
Appendix but this is not,—he says:

Therefore, if you will glance at the Map of Alaska, you will observe that the con-
vergence and divergence of these watery paths of the fur-seal in Behring Sea to and
from the Seal lM)an<l8 losembles the spread of the spokes of a half- wheel; the Aleu-
tian Chain forms the felloe, while tlie hub into which these spokes enter is the small
Pribilot Group. Thus, you can see that as these waterv paths of the fur-seal con-
verge HI liehring Sea. they in so doing rapidly and solidlv mass together thousands
and tens ol thousands of widely scattered animals as tliey travel at points 50 and
even 100 nules distant from the Rookeries of the Seal Islands.
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Here is the location and the opportunity of the pelaf^ic dealer. Here is his chance
to lie at anchor over the shallow bed of Behring Sea 50 to 100 miles dii*tiint from the
Pribilof (iroiip where he has the best holding groinid known to Hiiih.rn, and where
he can ride at any weather, safely swinging to his cable, an«l in no danger from a
lee siiore if it should slip. The immediate vit'inity, however, of the Aleut i.-m Paitses
is dangerous in the extreme to him. There he encounters terrible tide-rijts, swift
oorreuts and Curious gales formed through the entrances, with the very worst of
rough, rocky holding ground.

Therefore I do not think I have overstated tliis matter. This is in a
letter to Mr. Bayard by Mr. Elliott. It describes that and there is no
evidence to the contrary in the whole of these papers. The suggestion
that pelagic sealing when the vessel must be anchored or lying to while
her boats go out could take place in such passes will not commend itself
to those who have experience in nautical matters of that sort.

Senator Morgan.—How is it about the approaches to those passes.
Sir BiCHARD Webster.—I should have thought outside of the inHu-

ence of the currents there was no ditterence. It was part of the Behring
Sea on the one side and part of the soutli Pacific Ocean on the other.
There is no evidence about it. The wliole point put to nie as I under-
stand it was intercepting tlie seals en masse as they pass through the
Aleutian Island passes.

Now there are two subjects which my learned friend Mr. Robinson,
to wl)ose assistance I have been immensely indebted, has been good
enough to say he will take under his charge. The one is the allegation
of waste in connection with pelagic sealing itself—waste by killing and
by loss of those killed and wounded—by supposed missing or wounding
a subject on which I say with all submission there lias been on the part
of the United States very great exaggeration, and also including the
incident of green hunters upon which my learned friend Mr. Coudert
was so eloquent—that we insisted that there should be green hunters
on board the schooners whose function was to wound and not to capture
in order that they might be taught this trade. As a niatter of fact no
such rule has ever i)revailed or been in force at any tiyie in the sealing
vessels coming out from British ports and the other subjects to which
my learned friend Mr. Robinson will if necessary direct tlie attention
of the Tiibunal is the question of the supi)osed immunity from raids
which is claimed by the United States as being incident to their man-
agement of the Islands. There certainly is a body of testimony in these
papers to show that in so far as any claim of merit is to be put forward
on behalf of the United States on the ground that they have been pro-

fecting the seal species from raids, their guard has been anything but an
efficient one. Those two subjects are not the limit of the subjects my
learned friend Mr. Robinson will refer to of course, but he has been
good enough to say that he will take those under his charge.
Now subject to handing in the written proposed Regulations 1 have

finished the consideration of the Regulations upon the assumption that
the Islands are properly managed, but there remains a very imi)ortant

part of this case to which again andperhajis 1 hoi)e almost for the last

time, I have to ask the close attention of the Members of the Tribunal
and that is the question of the real cause of the decrease. You will

i«emember that by the Treaty you are directed by Article Vll to tind

out what Regulations are necessary for the proper protection and preser-

vation of the fur-seal. I have already indicated that the scope of your

jurisdiction is in our submission in Behring Sea. Now I want to <Iirect

your attention to the bearing and meaning of that word •' neces.sary
"

I'ccause upon the evidence now before the lYibunal, and I ask every

member of the Tribunal to be good enough to give me hisjudgmc.it iu

B s, FT XIV 13
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cbis matter, it can be demonstrated that any special failure and any
special decrease of the seal upon the Islands in the years 1890, 1891 and
1892, and a fortiori earlier, is not dne to pelagic sealing. In order to

make ont their case for the extraordinary demand which is made by the

United States lepresentatives in their so called Regulations, which are

in fact no Kegnlation at all. but an absolute and complete prohibition

—

in order to siii)port that demand they have suggested to you that the

decrease is due to pela<^ic sealing and not to action upon the Islands.

3Iy friend Mr. Condert, Mr. President, pressed with the fact that there

was "evidence to be dealt with protested in the first instance against the

Tribunal considering the Islands at all and he pointed out that which
is true, that from the point of view of determining Eegulations upon
the Islands this Tribunal has no jurisdiction but he admitted that it

was most material with reference to the question how the aetual decrease

was caused and he attributed it to pelagic sealing in general terms, he
was asked by you whether if he was going to attribute the loss on the

Islands or the diminution of the seal race upon the islands to pelagic

sealing it was not necessary at any rate to attempt to put some pro-

portionate figure or some figure that would show that pelagic sealing

had been a sufficient cause to produce the result. Those figures have
not been forthcoming. I will show before I close to day they cannot be
forthcoming, and I will submit to the Tribunal what the real cause of

the diminution is. Xow there are two causes suggested by the United
States Commissioners. You will find the cause 1 believe suggested at

page 349, of the report of the United States Commissioners that is the

United States case

:

The life of the seal herd, then, depending as it unquestionably does on the con-
stancy of the number of births,-can be endan<;ered from two directions. First, from
the killing of fertile females; and, second, from the excessive killing of males, car-

ried to such an extent as to prevent the presence of the necessary number of virile

males on the breeding rookeries. To one or the other of these causes must be charged
the j^reat change that has < ome upon the rookeries within recent years, and the com-
mercial destruction with which the sealing industry is now seriously threatened.
We are Hrmly of the opinion that an impartial examination of all the facts in the

case will show conclusively that the latter of the two possible causes has had no
appreciable part in the destructive work that has been accomplished.

I accept, Mr. President, the test put down by the United States Com-
missioners and I propose to examine as carefully as I can what is the

answer that should be suggested to the two questions which they have
put on page 319.

There are other passages to which I should give a passing reference
to niake my citation conqdete, though practically speaking, they are
only incidentally part of the same proposition. Take the bottom of

page 3G1,

While there is no donbt that in some instances excessive driving has been allowed,
that seals have been driven further than is actually necessary, and that proper care
has not been taken to eliminate the non-killable seals as far as possible before the
driving is w<ll under way those are matters that are so entirely under control that a
proper adjustment may be seemed at once.

On page 302

:

The aHsumi)ti()ii that driving is seriously injurioas to the reproductive powers of
the male is doul.tl.ss unfounded, being quite contrary to the declared belief of Cap-
tain Webster au<l other sealers of long experience. Against every assertion of this

kind it is only necessary to put the fact

please note these words, Mr. President

that there is no evidence of the lack of virility on the rookeries, but, on the contnuy,
it is evident that there is a surplus of it at the i)re8ent time, unless, indeed, it is

assumed that harems are defeucbMl and held against the most ferocious attacks, often
«t a loss of much blood and muscle, by impotent soalB.
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6eal killing on the Pribilof Islands has been and is condnctod on the theory out-
lined above, that the male seals only should he killfd, nn<l of tlieso a limit«»d nnmlxT
whose age falls within certain narrow limits, and lliat tlie female should be 8pare<l
at all hazards. The same principle controls the killing ou the (Jommaiider iHlundii

and, as far as we know, wherever and whenever the operation haa been subjected to
intelligent control.

And on page 378, the bottom of the page,

In addition to the establishment of such regulations as would practically BuppreM
pelagic sealing, it is strongly recominendi'd that killing on the islands be subjected
to somewhat more strict and competent supervi.slou. While it is not believed that
any serious consequences have resulted from looseness in this respect, the interests
involved are so important, and in some respects so complicated, that too much care
can not be given to the selection of the projter persons to be intrusted with tht-ir con-
servation. The practice of frequent changes in the government agents is deplorable.
They shonld be so familiar through association and observation with the apix-arance
of the various rookeries as to be the first to notice any changes which may tafce place.
They will thus be enabled to determine annually the numlier of seals which may be
taken with safety and from what rookeries, whether the driving is properly conducted,
etc., and their whole efibrts shonld be directed to the preservatiou of the seal herd iu
its normal condition.

Mr. President, all those observatious I ask the Tribunal kindly to

bear in mind in following ray argument this morning on this particular
point.

Xow I propose to demonstrate this, that through a long series of years
in the face of warnings brought by their officials upon the islands to the
notice of those who could control this matter, an excessive number of

males has been killed, that the harems instead of diminisliing in size,

per virile bull, as the Commissioners state, I will point out to you pres-

ently, you would, expect them to do, and they ought to do if it is true

that the loss is due to the killing of females, and not to the i)artial

destruction of virile males; that the harems have been increasing in

size and number per bull and it is upon the evidence ui)on both sides;

that instead of there existing upou the island the active and energetic

contests of the virile males striving for the i)ossession of the females,

there is abundant testimony that during the last four or five years the

bulls upon the Pribilof Islands have been in a deteriorating, depreci-

ated, and partially impotent condition.

Senator Morgan.—Is there any testimony showing where these

superannuated bulls go after they lose their virility, Sir Ilichard!

Sir EiCHAED Webster.—Yes, Sir, there is abundant testimony they
lie behind the rookeries alone, with cows i)assing by them, and paying
not the slightest attention to them, nor they to the cows, and instead

of fighting for the cows, as they would do when they were in a virile

and active condition, they lie taking no notice of the cows whatever.

Senator Morgan.—They do not come in with the holluschickie, or

the others.

Sir KiCHARD Webster.—"No.

Senator Morgan.—They do not haul out.

Sir EiCHARD Webster.—Oh, yes, they haul out. I do not think

you can have quite followed my point.

Senator Morgan.—On the shore?
Sir Richard Webster.—Behind the rookery grounds, away from

ithe place where the females are, they lie possibly dreaming of good

:imes in the past; possibly thinking, as a member of the I'nited States

5taflf himself observed, of the good times they had been having in the

ust, but paying no attention to the invitations of the females round
hem.
Senator Morgan.—What I want to get at is, do they herd together!
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Sir KicuARD Webster.—That depends on what you mean.

Senator Morgan,—Do they go with the holluschickie.

Sir KiCHARD Webster.—No, I said not as distimtly as I could.

They do not go with the holhischickie; they come with the other bulls,

there practically being no fighting left, as I shall show presently, they

come out on the ground where they previously came out, and when the

cows come, instead of paying attention to them, they pay no attention

at all. Nobody will deny the materiality of these points. Tliese are

]K)ints that invite answer; and in selecting that which is important for

this Tribunal to consider, I have selected that which in my respectful

submission must be answered if our Case is going to be destroyed iu

regard to this matter. The whole point of the contention on this point

is this: the United States contend that pelagic sealing, and pelagic

sealing alone, is the cause of the diminution and deterioration; recog-

nizing that the other cause may be most potent, they deny in their

argument that it exists. I am going to examine this position from two
points, first to show the decrease of seals and decrease of virile males
has existed markedly for a time antecedent to the period when the

pelagic sealing could have any effect at all, according to the United
States contention; and, further, that the other result, namely of the

diminution of harems around virile bulls in their full vigour has not

occurred, but, on the contrary, so far from it having occurred, the evi-

dence, when it is looked at and examined upon both sides, shows that

there has been an increase of cows per virile bull. As I do not wish to

refer again to break the sequence of my argument by reference to other

passages of the Commissioners' Eeport, I had better, perhaps, malce

good my point that, in addition to the passage I- read from page 349, iu

which they recognize that one of the causes may be the loss of sufficient

virile strength upon the rookeries, they also call attention to the impor-

tance of considering whether the harems have increased in size or not.

I call attention to page 344 of the United States Case:

A considerable 'lecrease in the number of female seals upon the breeding rookeries

mifjht not be noticed at first where total number is so larpje, bnt in two or three
years the effect of this loss would be felt in the class of killable seals, and might
there be quite evident. Tiie loss in one class would thus follow surely but some
what behind the other in time. When the diminution in the number of killable

seals became notable, attention was at once drawn to the breeding rookeries, aud
it was found that they were being depleted. Thus Cai)tain Webster declared : "The
great destruction has been among females. Formerly there would be, on an average,
thirty cows to one bull; now they will not average fifteen ".

1 shall show you presently, and I shall ask you to note it in passing,
that in Cai)tain Webster's deposition in support of the United States
he has not said a word as to the diminution of the size of the harems.
I will show you what the facts are from witnesses who do speak to it.

That statement was thought to be of so much importance it was
actually rei)eated by the United States Commissioners at page 350.

I begin at the bottojn of page 349 which is the last reference I make,
to show the importance of these questions.
The polygamous habits of the fur-seal have already been described, as well as the

8ei>aration in hauling out of the holluschickie or younger males from the breeding
rookeries. The battles among the older males for places upon the breeding grounds
have long been described as one of the peculiar characteristics of the species. A
vounger male is obliged to win his right to a harem by conflict with his older
brethren already in jiossession. Many thousands of virile young males lie at a con-
siderable di.stance on tiie hauling grounds, ready to engage in a struggle for a place
in the atfections of the female seal should a favorable opportunity occur.

That is when they get old enough.

Notwithstanding the depleted condition of the rookeries, these conflicts and strug-
gles still go on. They went on last year aud also in 1890.
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I shall have to call attention to the evidence about this.

This condition of things is utterly incompatible with any theory whirh AwamM »
scarcity of vinle males.

I quite agree.

The evidence of the most reliable and credible observers goes to prove the same
thing. Mr. Redpath and daptaiu Webster have already been *) noted na declaring
that it is among iemale seals that the great scarcity exists, but it in worth while here
to repeat the statement of the latter, that formerly there would be on an average
thirty cows to one bull : now they will not average fifteen.

I have already told the Tribunal what they will find when they come
to examine Mr. Webster's aflBdavit.

Now, Mr. President, I propose to argue this as closely as I can and
without unnecessary repetition to show you what the evidence is ui>on

this matter, and first I will deal with it a priori. I will ask you to take
before you the two diagrams of the United States Commissioners on
which i have put the numbers, so that you may compare them aide by
side. They are tlie diagrams on pages 355 and 356 of the United States
Case, but by looking at them side by side and having them at once
before you, you will observe the contrast, and it is an extremely impor-
tant matter. I will show you presently, Mr. President, the basis upon
which these diagrams are compiled involves one or two very important
lallacies, but for the moment I merely argue upon the assumption that

they are correct. The first ore which is taken from page 352, diagram
A, shows the natural condition of a herd of 40,025 male seals; and I

think the Tribunal entirely understands it—if not 1 will explain it in

two sentences.

The number of seals is indicated by the height of the line from the

bottom running from 10,000, 5,000, 4,000, 3,000, and so on. It is stated

lierfectly correctly that the total area of the diagrams is proportionally

to the total number of seals in the herd. That is stated at page 353.

There is no dispute between the United States representatives and our-

selves as to what these diagrams show. The natural condition of things

shows 13,020 breeding bulls. The artificial state of things shows 1,9<S0

breeding bulls. If you compare the yellow area in the second plan with

the yellow area in the other plan, the year sare the same 7 to 19; the lines

are proportionate and the breeding bulls are supplied from the young
bulls that are left and not killed or supposed not to be killed after 5

years—the stock for replenishing in the one case is 560 and in the other

case 3,500—that is just about a seventh left and the breeding bulls

are 1,980 in one case and 13,620 in the other. I want to ask in the first

j)lace upon what theory such a reduction can be justified of taking

down the bulls which are provided by nature to rei)lenish the stock to

about one-sixth of their number, because you will obvserve it is 1,980 on

what they call the properly regulated killing in the new condition and
it is 13,620 on what they assume to be the norn)al conditions!

Now, Mr. President, you put one or two questions the other day to

ray learned friend. Sir Charles liussell.and I think also to myself which

require some notice. You asked if there was any evidence in the Case

of other polygamous animals whether the production of male and
female is about equal. I may say that there is no diff'erence with

regard to seal life. Both parties are agreed, as far as we can tell, the

births of male and female are about equal. The United States people

say, when they used to kill pups in the autumn for food when they had

the opportunitv of selection, they found, if they wanted to kill 2,000,

they had to examine 4,000, in other words, they geuorally had to exam-
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ine double tlie number in order to select the males. I have investi-

gated tliat matter as well as I could from the sources at my disposal,

such as Button and other books on natural history, and, as far as I can

find out iu the case of polygamous auimals, there is no instance of a

birth of a larger number of females than males. As far as I can find

anything from the books of natural history, they appear to indicate,

notwithstanding that animals are polygamous that the birth rate is

equal. If you will only think of the cases which we know, such as

horses, sheep, deer, ])igs, and speaking of wild animals, the buffalo,

which is a very notorious instance and perfectly well known, all the

evidence points to the numbers being equal in those cases, and there-

fore the first observation that you have to make is this, that in reducing

the stock from which the virile males should be chosen, you at once
undertake a responsible duty, and you: ought to be satisfied that the

data upon which you act are sutticient.

Now, Mr. President, would you kindly observe at once here that the

data upon which the United States proceed is without any authority in

one resi)ect. They assume the bull to have its virile powers for no less

than 12 years. They assume the bull to be in a breeding condition from
its 7th year to its 19th year. There is absolutely no evidence upon it.

All the evidence which you can collect from those who have studied

this matter for years is that about 6 is the outside number of years that

you can assume that the bull is able properly to perform it« virile func-

tions. I will read from Mr. Bryant who has made aflQdavits for the

United States who was on the Islands up to 1877, but never there

afterwards, and who was and is unquestionably from past experience a
very considerable authority, cited, as Mr. Foster reminded me yester-

day, by Mr. Allen more than once in connexion with this matter in

fact, I am not sure that he did not write this chapter for Mr. Allen
in his book. At page 4:07 of Mr. Allen's monograph, Mr. Bryant says
this:

As I Lave before stated, the large surplus of fnll-grown males existing in 1869
nearly all disajtpeared iu about 6 years, aud when we consider the fact of their

severe labours during the breeding season when they pass from 90 to 120 days with-
out food, engaged in a constant struggle for their position and performing the most
exhaustive functions of physical life, 6 or 7 years would seem to be the limit of the
active period of their lives ?

Well, Mr. President, interesting information upon some of these mat-
ters of a general kind, if the Tribunal care to discuss it, or my learned
friends desire to discuss it will be found in the British Commissioners'
supplemental Ke]^ort and in the Appendix to the British Commission-
ers' supplemental Report. 1 am not now on any question of contested
matter at all or any matter which could be supposed to be misrepre-
sented by the British Commissioners.
On such questions as deer and very analagoas cases, if you care to

examine the books experience will tell you that it is believed from two
to three years is the limit of the really virile powers of the stag; and
I want to call attention to the hypothesis upon which the United States
proceed, that every bull left is supposed to be fully competent, that
every bull left is supjwsed to retain its powers as long a« it is alive, for

a period of 12 years, and that, as I have said, you are justified in reduc-
ing the stock of virile bulls of ]3,()(U> down to l,i>80. 'Now nobody who
has ever studied this matter can be ignorant of what is the consequence
of natural selection. You are aware what happens by artificial selec-

tion in stock breeding, and in utilization of male power for the i)urpose
of improving the breed. The best bull is selected, or the best stallion,
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or the best dog, or the best boar, or the best ram, and for two or three
or four years, and sometimes for more under certain circnmstances, they
exercise their functions; but you have here no means at all of selecting

the best bulls—not the slightest. The only method of selection known
is that they tight for the possession of the females. Under tiie circum-
stances what is called natural selection goes on. Now 1 might expand
this subject, without wasting time, to considerable length, but 1 will,

at any rate, be moderate in that regard, and will only state that which
I know will commend itself to the Tribunal. The extract to which I

will call attention is Darwin's "Origin of Species", at page GO, from the
6th edition published in 188G, and, in order that my learned frii-nds

may not be misled, I will tell them at once it is not in our Appendix.
It is under the head of "Sexual Selection":

Inasmnch a« peculiarities often appear under domestication in one Bex and become
hereditarily attached to that sex, so uo doubt it will be under Nature. Thus it is ren-

dered possible for the two sexes to be modified through natural selection in relation

to different habits of life as is sometimes the case, or for one sex to be modiKed in

relation to the other sex, as commonly occurs. This leads me to say a few words on
what I have called "Sexual Selection". This form of selection depends not on a
struggle for existence in relation to other organic beings, or to external conditions,
but on a struggle between the individuals of one sex, generally the males for the
possession of the other sex. The result is not death.

I pause to note, in that very interesting passage,—a very graphic
passage from the affidavit of Mr. Stanley Brown wliere he has told you
for the first time with his one year's experience that the males in an
ordinary herd have nothing to do with the selection of females, but
that it is the female who selects her male,—showing, with great defer-

ence to Mr. Stanley Brown, how little he really studied the matter,—it

is absolutely unique as far as seal-life is concerned and certainly with
regard to other animals.

The result is not death to the unsuccessful competitor, but few or no offspring.

Sexual selection is, therefore, less rigorous than natural selection. Generally the

most vigourous males, those which are best fitted for their places in Nature, will leave

most progeny; but, in many cases, victorj' depends not so much on general vigor as

on having special weapons coniined to the male sex. A hornless stag or a s])iirless

cock would have a poor chance of leaving numerous offspring. Sexual selettion by
always allowing the victor to breed might surely give indomitable courage length

to the spur and strength to the wing to strike in a spuri-ed leg in nearly the same
manner as does the brutal cock fighter by the careful selection of his best cocks.

How low in the scale of nature the law of battle descends, I know not. Male alii-

gators have been described as fighting, bellowing and whirling round like Indians

m a Wardanco for the possession of the females; male salmon have been observed

fightiug all day long; male stag-beetles sometimes bear wounds from the huge man-
dibles of other males; the males of certain hijmenopterous inse<t8 have been fre-

quently seen by that inimitable observer, Mons. Fabre, figliting for a particular

female who sits by, an apparently unconcerned beholder of the struggle, and then

retires with the conqueror. The war is perhaps severest between the males of polyg-

amous animals, and these seem oftenest provided with special weapons. The males

of carnivorous animals are already well armed, though to them and to others Mp«'«ial

means of defence may be given throngh means of sexual selection; as the maiio to

the lion, and the hooked jaw to the male salmon ; for the shield may be as important

for victory as the sword or spear.

When I show you, as I shall upon the evidence in this ca.se, that

practically the evidence of the Treasury Agents, the evidence of the

people who had no motive whatever except to tell the truth, is that by

the years 1889 and 1SJ)0 fighting for the females had disappeared upon

these Rookeries, it will be some support of the view that 1 am present-

ing that there is strong reason to believe that the potent cause which

the United States Commissioners themselves recognized as being on©

of the causes that might lead to the diminution in seal life was playing

its part in depopulating the Rookeries to which these seals resorted.
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Nov^, I will, in the first i)lace, as fairly as I can, and as chronologically

as I can, tell you what the eviilence shows. First, let me refer to the

figures of the Ivussian killing. During the Russian time, which will be

fmiiid at pages 132 and 133 of the British Commissioners' Report, sec-

tion 771,—you will remember that General Foster interposed the other

day to say that they disputed all these figures or some of them,—

I

rejiUy do not think, after the fullest examination that I can make out

what on earth is meant by that, because the source of every one of these

figures is given. It is taken in the most important period namely from

ls38 to 1800, that is to say, a period of 22 jears, from the correspond-

ence i)rinted at Washington in the year 1890. And all I say is this,

that no other figures have been suggested. The Tribunal are not to

act on surmise or on the observations of an Agent, however distin-

guished. The authority for these figures is given in paragraphs 772 to

781. They were referred to by Lord Hannen, 1 think, when the obser-

vation was made the other day; and I merely mention that, as far as I

know, no other alternative figures have ever been suggested for the

Russian period; and it is the fact that they show, as was mentioned
by the Attorney-Cieneral, an average of less than 40,000. I may men-
tion that in the documents annexed to the President's IMessage, I read
from Executive Document 450 of the olst Congress, and page 31 will

be found, quoting from Mr. Mclntyre the special Agent of the Treasury
Department, again giving the reference to another Executive Docu-
ment, these figures set out, without any suggestion that they are inac-

curate or not trustworthy. Criticise the figures by all means; let any
deduction 'be drawn from them that can fairly be drawn, and then say
if this is fair or not.

Lord Hannen.—Do I understand you to say that that is this very
Table?

Sir RiGHABD Webster.—Yes, my Lord. My learned friend, Mr.
Pheli)S, has it now before him. I do not know how many years it com-
prises. Perhaps my learned friend, Mr. Phelps, will be good enough
to give it ?

Mr. Phelps.—The earliest year is 1817, and the latest 1860.
Sir Richard Webster.—Yes. I merely mention it from the point

of view of authentic documents. It is possible on some such idea as
this, that this was not accurate that some of the suggestions have been
made about the British Commissioners. The authority is given in

every single case.

Now, what happened afterwards? I wish to treat it chronologically;
though perhaps 1 could make my argument a little more graphic by not
doing so, but I prefer to treat it chronologically; and I ask the Tri-

bunal to turn to paragraph 809 of the British Commissioners' Report.
From paragraph 809 to paragraph 833 are set out extracts from the
United States documents, almost without exception ; or, if not without
exception, the authority is given. I have, either myself or by those who
have assisted me, verilied the whole of these documents; and I can say
(though it must not be taken from my personal knowledge; therefore,
1 can only say as far as I know and as far as my information has led
me) that these extracts are peifectly accurate.

Let me take them chronologicallv, and see if it is true that upon the
information before tlie United States up to 1884 the first time that
there was any doubt as to whether the sufficiency of the number of
seals or seal herd was being kept up was subsequent to that date.
The other extracts are important; and 1 will ask the Tribunal at some
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time or otlier to look them tliroujrb; but I think I mifjlit pnss to the
year 1874, beeaiise it is early eiionj'li. There is an important extract
in 1873, to whicli attention should be called:

813. 1873. It was now found that the 3year ol«l seals nffonled the be«t mRrketable
skins, and the killing was directed to those. The "reserves" heciiiin< redm-cd to
half their former number, and each beiichmaster had on the avera^jr lilttM-n feniulefl.

When the rookeries broke np at the close of the bre«'<liii;; sfasou, the fe(iiah;.t liii-

peered instead of leaving them as before. In SepttMiiber and October a few yonng
were born, showing that some iemales had not been served at the proper time iu
1872. The females were still increasing 5 per cent, annually in number.

Theij paragraph 815 is:

In 1H74, Lieutenant W. Maynard, U. S. N., investigated the conditions of seal life

on the Pribilof Islands as Special Governnunt Agent. He rccommendt-d that en-
larged copies of ni;;p8 of the breeding grounds should be furnished to the agent« in

charge of the islands, who should be required to compare these each year with the
respective breeding rookeries. "This, if carefully done, will allord data, alter a time,
by which the fisheries can be regulated with comparative certainty." Hespecting
the number of seals killed, he 8;iys: "Since 1870 there have been killed on both
islands, in round numbers, 112,000 young male seals each year. Whether this

slaughter has prevented the seals from increasing iu number or not, and, if so, to
what extent, can only be deduced from their past history, which, unfortunately, is

imperfectly known," He is inclined to think that no decrease had occurred between
1872 and 1874, but states that the period was too short to decide whether the killing

was excessive. Headds: "Thenumbernow killed annually is entirely experiment.il,

and we have nothing to start from as a basis." Maynard further states that the
number of bulls in this year was not more than one-tenth that of the females.

Then page 138, paragraph 816.

816. The killing was this year confined to seals less than .5 years old, and mora
2-yeai*-old8 were taken than in any year since 1870. This left a large number of
males to mature. Many young were, however, born as late as August. In his offi-

cial Report for this year Bryant protests.

I told you I think that Bryant who made affidavits on these matters

left the Islands iu 1877.

Bryant protests against the killing of pups for food, characterizing it as "a great

•waste," and adding, "I can find no precedent for this previous to the transfer of

the island to the United States, only that the former Russian Fur Company allowed,

as an extra indulgence to the natives, after the close of the season's sealing, to take

500 of these young seals for feasting.

Ton know probably Mr. President that the killing of pups continued

right away till 1890 that is to say in addition to the 100,000 taken for

commercial purposes I think the number was in 20 years 93,000 pups

were taken for killing but this though called to their attention as a great

amount, at the rate of about 4,000 or 5,000 a year, was allowed to continue

till 1890.

Senator Morgan.—Was it stopi^ed after 1890.

Sir Richard Webster.—Not till 1890 but after that it was stopped.

Now in page 138 the end of paragraph 816.

Bryant also states in the same Report that a residence of seven successive seasons

on the islands had convinced him that the killing of 100,000 annually di<l not leave

a sufficient number of males to mature for the w^ants of the increase in the number
of females. He explains his reasons for this in some detail.

Now, Mr. President, it may be right or it may be wronir—that we
will consider presently when I go through the whole of tlio ovidonco

—

but at any rate I show you this is no imagination of those _\vlio have

looked into this matter impartially. That as early as 1875 it waa

pointed out that from 7 years experience the 100,000 killed diil not

leave a sufficient number of males to mature.
In 1876 the second paragraph of page 817.
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Bryant again states that he believes the number 100,000 fixed for killing to hare

been' too high, and that in his report he had recommended that it be reduced by
1.-1,000.

Then in 1881:—
Lord Hannen.—You are passing over Miller.

Sir KiCHAED Webster :

Our agents report a very considerable increase in the number of females since

1871. AVe cauuot tell that there is much increase in the number of males.

That is Mr. Miller wbo was President of the Board of Directors of

the Alaskan Commercial Company.
Then 822.

Mr. Carter.—Do not you read 818?

Sir KicnARD Webster.—I will read any one my learned friend

wishes, but of course, I am not reading them consecutively.

Mr. Carter.—No, I observe you are not.

Sir KicHARD Webster.—Of cour.se we cannot. I am making my
argument and my learned friend will read of course anything that will

support his view when it comes to his turn. I am obliged to my learned

friend, however, for calling attention to this.

818. 1877. Bryant states that this year there was an evident increase in the num-
ber of breeding males. He estimates that there were about 1,800,000 breeding seals

on the islands, as against 1,130,000 in 1869.

Then I ought to mention this that at paragraph 821 is a citation

made from his report that I shall read later on.

Colonel Murray, one of the Government Agents, dates the beginning of a steady
decrease of seals from this year.

that is from the year 1880.

Then paragraph 822:

822. 1881. l~lliott, in his report printed in this year, strongly protests against the
nnnecessary slaughter of jnips for food purposes. He states iu tlie same report that
the breeding rookeries have been gradually increasing since 185/.

W. B. Taylor, Assistant A<;ent of Treasury Department on St. Paul in 1881, says
that according to information received from those who had been a number of years
on the Island of St. George, there were as many seals there as ever.

823. 1882. Dr. H. H. Mclutyre, after June 1870 Superintendent of the Seal Fish-
eries of Alaska for the lessees, states that since 1870 the number of seals on the
Pribilof Islands had increased every year. Speaking in 1888 (see under, 1888), he,

however, places the beginning of decrease in this year. The same gentleman reports
tliat at this time the desired number of large skins could no longer be obtained.

Then page 139 there are several reports of a glowing character from
Mr. ^loulton and ]\rr. Gliddon, and 1 think there is one in 1886, para-
graph 827.

827. 188r). George R. Tingle, Treasury Agent on the Pribilof Islands, states that a
frequent inspection of the rookeries on the islands showed a decided increase in the
number of cows, with an ample supply of bulls.

I call attention to this in connection with a case of what was supposed
to be the common observation after 1884.
Then paragraph 830:

1888. Dr. H. H. Mclntyre, Superintendent for Alaska Commmercial Company at
the time on the islands, states that the number of seals has decreased since 1882;
that the rookeries do not produce enough to bear the killing of "100,000 by ma-
rauders in addition to the 100,000 killed lawfully ". He recommends that the por-
miBsion accorded to natives of killing seal pup's for food should be rescinded, and,
speaking particularly of 1888, says: " There are at present, in my opiniou, too few
bull seals to keep the rookeries up to their best condition."

That is in the year 1888.
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Mr. President, may I pause for a moment to remind the Tribunal that
a bull-seal to be any good at all upon the lookfiii's, must be over seven
years old. According to the best information, the best bull seals are
about or 10 years old; therefore, adding on one year for the birth,
this must date you back to lind something that hjis'occurrcd to dimin-
ish male seal life as far back as 18o0 or 1881; and I will iM)int that
observation presently when I come to the suggestion that jieUigic seal-

ing can have been the cause.

Then in the year 1890, at paragraph 832, the British Commissioners
say:

Colonel J. Mtirray, First Assistant Government Afjent, report* that tlie senlH on the
Pribilof I8lan<l8 bave been steadily decreasing since 1880, and attributes tbih to the
excessive slaughter of males 2 to 5 years old.

Would you go back, Mr. President, if you please, to the year 1882.
I did not read the last part of paragraph 823. This is what I had in

my mind.

The same gentleman.

—

that is Mr. Mclntyre

—

reports that at this time

—

that is the year 1882

—

the desired number of large skins conld no longer be obtained.

Showing, as I shall show later on, that they were talking of killing

seals of too small a size as early as the year 1882 to make up the num-
ber of 100,000. I suppose this is the evidence that the British Commis-
.sioners ought not to have included in their Keport on the view of their

duties suggested by my friends.

Now, Sir, I have read the documents—(in the great majority of cases,

I believe in every case, the original documentis here; they are at my
friends disposal)—and I have read them as shortly as I conld— 1 have
read them in chronological order—and what does it point to? It

points to the circumstance that in 1878, 1880, 1882 and at later years,

the fact that too many seals were being killed was being brought to

the attention of the United States authorities. My friends are entitled

to the benefit of the fact that other peoi)le, possibly from motives in

connection with the Company were not teHing the truth—that is to

say that there were couleur de rose rei)orts in the year 188"), and in the

year 1880, from Mr. Tingle and from Mr. Moulton. But we are now
considering what the real fact is, and the fact to which I am aildress-

ing your attention, fact, is that during this time, if these Beports are

true, too many seals were being killed—and there was too little virile

life upon the rookeries in order to keep up the race of seals, attention

was being called to it by persons of position and persons whose repu-

tation ought to have attracted more attention than it did at the time

the Reports were made. If you will look at jmge 130—I missed out

the end of Paragraph 830, you will see this—that in the year 1888.

The standard weight of skins was lowered from 6 lbs to 5 lbs and to 4 1/2 lbs.,

because of scarcity of 6 lb skins. Thus, all males from 2 to 5 years old becunr. and
thereafter continued to be, accounted killablo.

Now, Mr. President, that is how the matter stands with regard to

what I may call the concurrent Keports wliich were being made from

time to time by Treasury Agents, and by independent i)eople, many
of whom are still living. Nobody can suggest that these agents had
any motive for making reports of this kind. Their interest wa« tjhe
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other way and the United States do not in any way snjjgest their

Kt'ports were not true—because they could not siiggest that—they do

not in any way lead any one to the belief that they were under a mis-

take and'had formed a wrong- impression.

Now would the Tribunal (before I go to the most important time, that

is 1888 and 1889) kindly turn to a diagram on i»age 257 of the British

Counter Case, which so far as I know hitherto has not been either

adversely criticised; and when the materials from which it is made up
are examined, I do not think my friends will be able to impeach what it

shows. This Diagram shows graphically the proportion or small skins

that formed part of the catch. If I may tell you, Mr. President, any-

body fond of mathematics, (and I dare say all the the members of the

Tribunal are), and accustomed to statistics, can make this Diagram for

themselves from the original Table of the Total Sales by the Alaska
Company, which is printed in the Appendix of the British Counter
Case Vol II page 255. This is merely a graphic pictorial illustration

similar to that shewn by the United States Commissioners u]>on another
matter. The years are given—1873 to 1892. Along the top-line, the

percentages of small and large sized skins is shewn by the green color

as compared with the red color. It would be convenient, I think, if you
were told at once what are ''Large", and what are "Small". Large
sized skins comprise "Whigs", "Large Middlings", "Middlings",
"Middlings and Smalls", " Smalls", and "Large pups", Small sized

skins comprise, " Middling Pups ", " Small Pups", "Extra Small Pups",
"Extra Extra Small pups", "Grey Pups", and "Black pups".
Xow I do not want it to be thought that you are to attach too much

importance to those particular designations. I am not going to use
this against my friends at all unfairly because these are Trade names
in the London Market.

Lord Hansen.—They convey no idea to my mind.
Sir KiCHARD Webster.—They convey no idea to anybody's mind

as far as the pups are concerned but the importance of it is this

—

that every skin above 8 lb, in weight is tieated as a large skin, and every
skin below is treated as a small skin. Xow if you would kindly look,

I give the Kelerence at page 4G of the 10th census Report of Elliott.

Lord llA^^EN.—Would you give those numbers again; they seem to

contradict each other.
Sir KicHARD Webster.—Every skin, my Lord, which is above 81b

is called a large skin.
Lord Ha^>en.—There seems to be a contradiction.
Sir Richard Webster.—The contradiction was in the way I put it.

It had better perhaps, my Lord. aj>])ear on the Record in the shape of
a Table: The various sizes of the Xorth-west Coast Skins correspond
to weight as follows:

lbs. 02.
Ear-re \\\<xh 34.
Small \vii;s 23.0
Middlings 14 g
Jiiil<Iliiij;> and HiiiaDs •. H.3
Smalls " 93
Enrji.- i>n))s ../////.. /..... y...\"V.\l["\V.\ 8!2
Midflliiijx iiii])H

_ ^ 6.12
Stiiall j.nj's .-./.............'.".".".".".'.'..".'.'.'.'. 5.10
Extra small j)U]is 4.11
Extra-extra Hiiiall juips .........!."!."!'!.!!. 3.13
Grey pups .[\ .\[\\][. ][[]".. "V.l^ 3.0

All that is contained on the Tai.le wliich is in the Appendix: It
wohld have been convenient, perhaps, if those weights had been put
against those names, I regret it was not dune, but oue cannot always
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foresee every point. Now on reference to the information that we have
from Elliott's 10th Census Keport of 187<J—throne publisliod in 18.S1—
from weights ascertained by weiffhinjr h larj^'e number of seal nkins, the
skin of a seal of 4 years old weighs 121bs; and the skin of a seal of 3
years old weighs 71bs. I merely mention that to show there had l>een
a largely increasing proportion of comparatively speaking yonnj; male«
being killed—the Keports show it, and the sales show it. We know iu
the year 1882 the standard was lowered in consequence of the ditlirnlty

of getting the full size of skins, and accordingly you will find, that the
percentage of small skins runs up from below 50 per cent in the year
1873, to as high as nearly 80 per cent of male skins in the year 1881),

with a temporary downfall (as not unfrequently happens), in the year
1885, when it fell down to something like the normal condition of mat-
ters. Therefore from that point of view it cannot ultimately be disputed
by my friends successfully in this case, that during this period of years
they were killing many more of the small skins than they ought to have
killed. But will the Tribunal kindly api)reeiate this for a moment?
The immediate result of pelagic sealing, if that was the cause, would
be to decrease the number of small skins—not the number of lanfc skins.

1 have pointed out to the Tribunal that the breeding bull of course must
be more than seven years old. The killable skins which were supposed
originally to be taken were four or live years old—that is to say, the
bigger skins. The immediate result of i)elagic sealing would have been
that when it became prevalent you would have hiid, in a given number
of seals—1,000 or 10,000—a larger pioportiou of bigger seals to the
younger seals. When you got to a long series of years that would cor-

rect itself and you might get back to the old proportion. I do not think,

if it had been true that j^elagic sealing was the main cause in the tirst

instance, but that it can be denied that you would have expected to tind

an increase in the proportion of big skins instead of an increase iu the
l)ercentage of little skins. I mention that as a broad general commen-
tary before 1 pass to what I may call more detailed matter iu connec-
tion with it.

Now may I call attention to Eeports upon this matter to which I sub-

mit (it is entirely for the Tribunal), the greatest attention must be ])aid.

I can give them all in a very convenient leference on page 244 of the

British Counter Case. You will tind, Sir, the references given, in every
instance, iu the margin. The original Keports are set out in full in the

Appen<lix to the British Case volume HI, part 2, running over a num-
ber of pages. I only refer to the British Counter Case now in order

that you may have them in compendious shape, and because I think,

as far as I know, all the important extracts, or most of the important
extracts are set out here. 1 read from page 244

:

In 1890, Assistant Agent A. W. Lavender.

Now this is an Agent still employed by the United States engaged
in assisting in getting up Affidavits for this case to a large extent, and
there are two affidavits from him not contradicting this in any way:

In 1890, Assistant Agent A. W. Lavender writes:
The writer was surprised when he first visited the rookeries to find no iioung bull

DtaU upon tliem; this looked strange to him, and he began to h>ok up tho laiise, and
it occurred to him that, from the constant driving of .young male seals and the kill-

ing of all the 2,-3,-4 and 5 year-olds, there were no yoiinffbulh Ir/l to goon the rookrriet,

and without young blood the fur-seal industry will be something of the p»»t in m

very few years.

Now that is in the year 1890. Mr. President, I ask tho Tribunal to

remember this: That in that year there was made a detailed report (to

ifc
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which I am coining presently), at the preparation of which, or, rather,

at the notes for the preparation for which this gentleman, Mr. Laven-

der was i)resent ui)on the ish\nd. If there had been any mistake about

this matter—if it had been suggested that that Report was not accu-

rate, there would have been strong ground for calling Mr. Lavender as

a witness to prove the contrary. You know that Eeport was never

forth coming until ordered by this Tribunal; but I call your attention

to this—that in 1890 an independent Agent of the United States states

that he found no young bull-seals there, and he attributes it to the kill-

ing of two, three, four and five-year-olds. Why, Sir, what as I have
reminded you, is the necessary age for these bulls? The necessary age
for these bulls is that tliej^ shall be seven, eight, nine, ten years old.

Kobody can suggest that to the pelagic sealer is due the killing of bulls

or male seals of an age say of four or five years. On the contrary, if

that had been the charge against the pelagic sealer, my learned friends

would have had no ground for their main complaint; and yet we find

in 1890 the United States Agent is reporting that he finds no young
bulls left upon the rookeries.

Jfow I will pass, if you will permit me to do so. Sir, all references

there to Mr. Elliott's 1890 Eeport, because I prefer to take that by
itself. I desire to show that independently of Mr. Elliott's Eeport,
there was a body of testimony upon this matter which ought to have
shown the United States authorities what the real truth was with
regard to this matter; and that this allegation that pelagic sealing had
depleted the sealeries could not, if fairly examined and tested by the
real facts, have been seriously put forward. If that were the real case,

after this evidence, I shall submit to this Tribunal that nobody really

could come to such a conclusion.
Now in 1889 Mr. Goff reported also as Treasury Agent I must give

you, Mr. Presideiit, a difierent reference for that. It is on page 245—
you need not turn to it—but the actual Eeport, produced by Mr. Foster
for us,—one Eeport—is to be found at page 85 of the 1st volume of
the Appendix to the British Counter Case, but I read from page 245.

Now on page 247 of the British Counter Case appears the Eeport of
Mr. Bryant who left in 1877. He says:
"The whole time I was there"—that is np to 1877:

The whole time I was there there was an ample supply of fall-grown vigorons
males sufficient for serving all the females on the islands, and every year a surplas
of vigorous bulls could always be found upon the rookeries awaiting an opportunity
to usurp the place of some old or wounded bull, unable longer to maiutain his place
upon tbe breeding-grounds. J should except from this general statement the seasons
of 1873 and to liST."), when the destruction of young males in 1868, and the error
made by the Company under their misapprehension as to the character of the skins
to be taken for market, perceptibly affected the males on the breeding-grounds. It
is not certain that tbe fertilizing of the females was thereby affected, and this gap
yjas filled up, and from this time on there was at all times not only a sufficiency but
a surplus of male lite for breeding purposes.

That is up to the year 1877. Perhaps, Mr. President, you will be
good enough to make a note in your own mind while upon' the page,
that Bryant's Eeport was speaking of 1877 when he left the island and
never returned to it again.
Now that statement is taken from Brvant's AflRdavit at page 7 of

Volume II of the United States Case. Here was his Eeport which is

an official Eeport of 1875, quoted at page 247 of the British Counter
Case.

At time of writing my detailed Report on the habits of these animals, dated the
80th November, 18»J9, it was stated to be 100,000. This number was based on the
best information obtainable at that time from the natives of the island and the few
employes of the former liuaaiau Fur Company remainiag in the territory. Since



ORAL ARGUMENT OP SIR RICHARD WEBSTER, Q. C. M. P. 207

then a residence of seven successive seasons on the island, inoharf^e of these an imala,
has furnished me with the desired opportunity for <leteriniiiinK this 8iiri)luB product
byactiialhtndyof their habitH and roqiiin-iiu-ii(H. and the ri-HuitiN, /Ac A-.7/iH7oA/«jflW
per annum does not leave a sufficient number of malei t, mature for the tranlnof th'r increaue
in the number of females. And as it is di-sirable to statu some of tli« ni«'tho.lH by
which these conclusions have been reached by me. a briet statement uf the hnbiu
of these animals and the effect of the killing of 100,000 per year for the paat five
years seems necessary.
These hanling-grounds are swept and driven two or throe times a week dnrin" the

months of Jnue and July, and the prime seals cnlled out for killing, and every' (M>al
growing up has to run this gauntlet for his life his second, tiiird, and fourth year
before he escapes to grow up as a breedingbull. Thus it will be seen the metho'd of
killing does not admit of the setting apart of a s|.ecial number and taking the
remainder for the quota for market, and the only possii)le way to preserve the requi-
site number for breeding purposes is to restrict t'lie number to be killed so far within
the product as to ensure enough escaping for this object.

I will show you, Mr. President, if I may make the observation here,
that after about the year 1885 or 188G the dinic.ulty was so great in
getting large skins—not small pups, but large skins,—tliat they killed
in the drives every seal that was big enough to kill. There was no lot-

ting go of the five or six year olds in order that they might become
breeding bulls. They were all killed.

"When the lease was put in practical operation in 1871 there was a very large excess
of breeding males on hand; since then the surplus has been (liminishod by the dving
out of the old seals faster than there has been younger seals allowed to escai)e and
grow up to fill their places, until the present stock is insufficient to meet the nece»-
sitiesof the increasing number of breeding females.

Then occurs a passage on page 248, lower down, to which I direct the
attention of the court. I do not ])ause tx) read it, as it is under their
eye; but it supports the opinion Mr. Bryant then gave.

In the year 1876 Mr. Bryant was examined by a Committee of Con-
gress, and his answer is given on page 248.

Q. Your opinion then is that the number of 100,000 on the two islands antliorized
by law can be regularly taken without diminisliing tliecrop or number of seals com-
ing to the islands? A. I do not feel quite sure of that, as will be seen in my detailed
report to the Secretary of the Treasury included in the evidence which has been
laid before the Committee. There were indications of diminution in the number of
male seals.

Then he refers to what happened in 18G8.

Mr. Foster.—That is the reason.

Sir EiCDARD Webster.—The United States say that we have not
referred to the whole of the evidence of Mr. Bryant. As a matter of
fact, there is nothing left out from Mr. Bryant's evidence before that
commission that tells in any way against us. On the contrary if the

report to the House of Eepresentatives of the 44th Cong., numbered
623, page 99, be referred to, it will be found tliat the further evidence
that he gives is in our favor, with regard to the matter that they had
been killing seals, that they were not allowing a sullicient number of

big seals to be left to become bulls.

At page 249 of the Counter Case, Mr. Taylor, Assistant Treasury
Agent in 1881, is quoted. The reference is given, and my friends can
follow it. I need not give it. He says:

I believe the capacity of the bull seal is limited the same as any other animal ; and
I have very frequently counted from 30 to 35, and even at one time i'2 cows to one
bull. I think if there were more bulls there would be loss cows to one boll, and in

that way the increase would be greater than now.

Then Mr. Mclntyre, in 1882:

I was therefore always alert to see that the dne proportion of breeding males of

serviceable age was allowed to return to the rookeries. Tliis was a cumparaiively

easy task prior to 1882 but became from year to year more ditlicult as the
'"

decreased.
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Now I ask what is the fair conclusion to be drawn from this, that

iifter 1882 not that the pups diminished—it may be perfectly true that

tliev were killing too manj^ for other reasons—but that the breeding

bulls could with diihculty be obtained from year to year. They could

not get the breeding bulls, and those are the bulls that ought to be

supi)lied out of the larger seals they killed in the drives.

Mr. liyan, in 1885 and 1880, also a Treasury Agent:

As the Rejiort will show, we killed bnt few bnlls, though the Company was author-

ized to knock down all old troublesome bulls coming in their way to the number of

thirty, the skins of which were wanted by the natives for door mats. The surplus

of old bulls expected to be found did not make their appearance in the drives or on
the rookeries this season, and I think now nor last season either.

Mr. President, this is a time when all the persons who have considered

this matter, my learned friends included, are speaking of, a date when
pelagic sealing could have had no eftect on the bulls. This is referring

to the years 188."3 and 1886. The suggt^stion they make is that the very

earliest year when pelagic sealing would have had any sensible efiect

would have been 1884. Even that is earlier than it could have had any
effect, but taking their own case, pelagic sealing could not have had
any effect upon bulls not being there to serve the rookeries in 1885 or

188G; and every one who is accustomed to deal with evidence will rec-

ognize the force of what I say.

Xext is Mr. Palmer, who gives the result of his observations in 1890,

the same year that Mr. Elliott was there:

It will be seen also that by this driving proce->s the two or three year olds, which
are the only ones killed for their skins, are culled out almost completely from the
seals which visit these islands, and therefore that very few male seals ever reach a
greater age; consequently there are not enough young l)ull8 growing up to supply
even the yearly loss on the rookeries, much less to provide for any increase.

The United States shut their eyes to every one of these facts. We
know thiit there was great pressure being exerted. I quote from memory
from one of the affidavits: "We were being pressed to get larger skins,

because the buyers complained that the larger sizes were running down."
I remember that extract. I will verify my recollection before I close my
observations.

In the report of the Congressional Committee of the far seals of
Alaska, report 3883 to the House of Representatives, Mr. Mclutyre, a
witness vouched over and over again by my learned friends as a witness
of responsibility, gave this evidence, page 118:

Q. I want to know what the regulation has been or how the Company manages
in regard to taking the kind of skins demanded by the foreign market? A. \Ve
always receive instructions from Loudon as to what the market deuuvuds. There is

very little variation from year to year. At Hrst, and until lf<73, the agents of the
Company were not fully informed as to what tlie market required, and the skins sent
forward were too small ; but Irom 1873 to 1882 we were able to get exactly the sizes
reqnired, and very little fault was found by the London people. We had then, and
at all times until the marauding was actively engaged in, a large surplus of animals
from which to make our selection. After 1883 the sizes decreased, and have con-
stantly decreased ever since. Last year they sent an urgent appeal to take larger
skins, as the sizes were running down; but wo were unable to respond, and during
the ])reseiit season the catch averages still smaller in size, as we were obliged to turn
back for rookery service any bulls of desirable size for killing, and had very few
surplus of any marketable size from which to select.

Tliat was in tlie year 1888, speaking of the year 1887. l?ow what is

happening? The sizes are running down. They are obliged to kill all

they can in order to get their 100,000, and still the sizes run down, after
what year! After tlie year 1883. In fairness, upon this issue, what
answer can be given to the suggestion ? Xubody pretends that at any
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time pelagic sealing could make the sizes ran down. The sizes running
down means that smaller seals are beinfr killed upon the land ; and thai
diajjram of the very large proportion of small seals which were; bt-ing
sold in the years 1883 up to 188!) is proof of what actnally was occur-
ring with regard to these very seals when the skins woie taken. The
consequence is that it was not that tliere were less young seals but
there was a much larger j)roportion of the young seals to the old ones.
The old seals Avere being killed, and that was the stock from which the
bulls were to be drawn.
Mr. Presi<lent, kindly remember that this case I am now making is

independent of any suggestion or anything based upon Mr. Klliott's
report, although I will show this Tribunal that the suggestion that Mr.
Elliott's report is to be regarded with suspicion or disfavor is an unworthy
suggestion, and never ought to have been made even hypothetically by
any one appearing for the United Shites.

Then on page 250 Dr. Dall in 1891—I do not know whether that is

the same Dr. Dall that makes the affidavit for the United States, but I
believe it is

:

Dr. Dull attributes the present decline of the fur-seals chiefly to tlie exccMiv©
killin«: of yonng males; there is not now a sufficient nuinhcr of males; in the hrccd-
ing grounds to maintain the species. He aflmits that the method of ilrivini; n-fcrred
to by Mr. Palmer is also very destructive. The excessive destruction of males began
in 1872 and it has continue d to the present time.

And in a letter written on the 5th of November, 1891, he says further:

Wliat I did say was to intimate that after the killing in tlie o])cu sea (the most
important fiict in the diminution) the second factor was the killing of too many
young males rather than the injuries caused by driving; the latter being a view
much insisted on by Mr. Palmer.

1 will call attention later on, I am afraid I must, say this afternoon,

to the condition of driving; and my learned friends will have also to

bear the brunt of that when they come to deal with this question of

increase. It is in my favor that these gentlemen are o|)ponents of

pelagic sealing. It is in my favor that these are the men who wished
pelagic sealing to be suppressed. From the fact that they did wish
pelagic sealing to be suppressed all the more important is their testi-

mony with regard to the other potent cause at work ; and this is a cause
admitted by the United States Commissioners to be one of the cau.ses

which would directly affect the life and the numbers of the seals upon
the islands.

Now, Mr. President, there is a very important piece of evidence in

tiiis matter from Mr. Mclntyre's affidavit on behalf of the United States,

at page 293 of the collated testimony:

The policy of the Alaska Commercial Company during the whole period of its

lease was, as might be naturally expected, to obtain the best possible skins for

market, and at the same time preserve the rookeries against injury; for it wag not

only in their interest to be able to secure from year to year until the exjiiration of

the lease the full quota allowed by law, but they confidentlv expected by rea.-<oii of

their good management of the business and the'faithful fulfillment of every obliga-

tion to the Government to obtain the franchise for a 8e<-ond term. I was then-fore,

alert to see thati
to return to tht
became from
orders were gi.^.^ »w ^^^ ^^ « «i— , - ,

seemed to be plentiful enough, and because it was ea-sier to kill and skin a small seal

than a large one, and the natives were inclined for this reason to allow th«' larger

ones to escape; but in 1888 and 1889 there was such a marked scarrity ol bri-.-duig

males on the rookeries that I gave strict orders to spare all live year old biiJls and

confine the killing to smaller animals.

B S, PT XIV 14
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It will pass the ability of my learned friend Mr. Phelps to suggest

ui>on any evidence in this case that before 1882 ])elagic sealing had the

slijihtest eilect or conid have had the slightest eftect upon these bulls;

and yet there is the statement of the man who is vouched over and ovei

again as being a witness of accuracy. He says that after 1882 it

became from year to year more and more difficult to get, what? The
bulls. And in 1888 and 1889 every bull above five years old was spared.

Why, 'Mr. President the very aflidavit proves my case. Take five

years oft' 1888, and where do you come back to? 1883. The bull

which is five years old in 18S8 must have been conceived in the year

1882; and nobody suggests, even in the oral, still less in the written,

argument, that up tothe year 1882 pelagic sealing had had any effect

which could dei)rociate the number of breeding bulls at any time.

Certainly at that time no suggestion of the kind is made.
Mr. Carter.—That suggestion has been made and will be repeated.

Sir KiCHARD Webster.—Mr. Carter says it, Mr. President, and of

course he is perfectly entitled to say it, though it is not germane to

what I was saying. But when the suggestion is repeated, we' shall be

entitled to have the place where it has been originally made pointed

out. It is not in the stress of argument, it is not in the pinch of the

case, that counsel can make the suggestion. We can all make that.

We can all say that we do not believe witnesses that are against us;

we can all say we discredit people as to whose testimony the only
objection is that it is adverse to our case. It is not to make a sugges-
tion : it is to show upon what original document, where in the case, at

any time prior to reply, such a suggestion has been made. On page 165
of the United States Case it is put in this way:

From tlie year 1880 to the year 1884 and 1885, the condition of the rookeries
showed neither increase or decrease in the number of seals. In 1884 however, there
was a perceptible decrease noticed in the seal herd at the islands.

That is not a suggestion that the difficulty in getting breeding bulls
was greater after 1882 because of pelagic sealing. But I must put a
restraint upon my argument, whatever the allurements may be that are
held out by my learned friend Mr. Carter.
M r. President, in this connection let us approach at once—for Iam argu-

ing this case at present quite independently of anything upon which
the slightest suspicion has been cast,—let us take the other limb of the
United States Commissioners argument, that which they thought of
sufficient importance to repeat it twice. It is true that the harems have
diminislied in size? They admit that the two causes would be diminu-
tion in the number of virile males, and if there are sufficient virile

males, consequently smaller harems. Is it true that the harems have
diminished in size to each virile bull. I remind you, Sir, that the Com-
missioners rely upon tlie statement made to them by Mr. Webster that
whereas there used to be thirty now there were only fifteen. Mr. Web-
ster's affidavit will be lound at page 179 of the second volume of the
Ai)pendi.\, and there is not a reference to the size of the harems from
beginning to end. I give you the page in order that I may be checked
if I am wrong. The most important point, according to the United
Stafes Commissioners own statement, is left unsupported by proof.
But let us see whether there is not some proof on the other side.
The President.—Was it not given as a literal extract?
Sir KiciiARD Webster.—Oh no; not at all. The affidavit had not

been made at the time. Oh no, it is not that. They had had a conversa-
tion with :\Ir. Webster. If you will kindly look once more at page 349,
you will find it thus:
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It is worth while here to repeat the stuteineiit of the latter (bat formerly there
would be on an average 30 cows to 1 bull; now they would not iivent^e 15.

This is considered so important, Mr. President, if I ani not unduly
troubling you will you look at pa.ue Mi, you will find there they quote
Captain Webster and they quote Mr. Kclpath. Captain Webster is the
only one who is supposed to have said anythin*,' with ri'lVn-ncc to the
size of the harems. Mr. Kedpath only si)eaks of the total number of
females, which has nothing of course to do with the point upon which I

am arguing, which is to contrast the condition of virile males, and the
condition of females. per virile males.

The President.—Where was this declaration madet
Sir EiCHARD Webster.—I should think on the island to the Com-

missioners in the year 18t)l, when they were there.

The President.—By word of mouth?
Sir KiCHARD Webster.—Yes. A statement made to them on a

vital point by Mr. Webster. Mr. Webster makes subsequently his affi-

davit—the actual date is sometime in June 18UL'—and that arti<lavitdoe8

not refer to the size of the Imrems or in any way repeat the statement
that has been made. I do not want it to be thought that I am going to

rely upon negative testimony in this respect, if you will permit me to

say so. I am only calling attention to that to show the absence of
affirmative testimony on the part of the United States in regard to the
matter.

But there is one observation, before you adjourn, Sir, which I must
make. The Commissioners were there in 181)1 themselves. If they
thought as they have said, that it was of vital importan(;e to as<'ertaiu

this fact, whether harems had diniinivshed in size per virile bull, they
would have examined it. Either they did or did not examine it, they
have not given us their results. If they did not examine it they have
failed, as I contend in my submission to this Tribunal, to consider that

question which they themselves by their report put down as being a
test question, and which, at any rate, I have shown my willingness to

meet upon the evidence.
The Tribunal here adjourned for a short time.

Sir Richard Webster.—I had ])ointed out to the Tribunal that if

the United States could have established a decrease in the number of

cows per virile male it was vital to their case to do so. Now, how does

the evidence stand? I will call the attention of the Tribunal first to

paragraphs 292 to 294 of the British Commissioners' Kejiort.

292. Though each full-grown male or "seacatch" holding hi.s place on the rookery

ground endeavours to obtain and keep about him as many females a.s possible, there ia

ft limit to the number which may be advantageously held by a single male, and when
adult males are found in abundance, it is not easy to pass tliis normal limit; but, on
the other hand, when, in consequence of a paucity of adult males in i>roportioii to

females, the harems become too large, the f(5niale8 are irregularly served, served too

late in the season, or, in some cases, may altogether estipu efficient service, with

resulting irregularities in times of birth of young in the i.bxt year, or an atldition to

the number of barren females.
293. The proper portion of adnlt males to females cannot be ascertained by in.spec-

tion of the Pribylof rookeries as they are at present, because of the obvious and gen-

erally acknowledged deliciencv of virile males; but in the earlier years of tbe control

of these islauds by the United' States, Bryant estimated the existing' i.roportion aa

about one male to fifteen females, or, as indicated by other statements l>y the same
writer, as one to nine or twelve. Elliott, a few years later, and subHcipuMit to the

date of certain chnnges in organization of the seals described by Bryant, writes:—" I

found it an exceedingly diHicult matter to satisfy myself as ton fair general •'vrage

number of cows to each bull on the rookery; but, after protracteil study. I think it

will be nearly correct when I assign to each male a general ratio of liom liltten U»

twenty females at the stations nearest the water, and from there back in or«ler from
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that line to the rear from five to twelve." M. Grebnitsky, Superintendent of the

Cominauder Islands, as the result of his prolonjred experience, states that the propor-

tion of one adult male to ten females should not, as a rule, be overpassed, and that

one to twenty may be considered as a maximum limit. Captain Blair, long familiar

with the fur-seals of the Asiatic coast, informed us, in speaking of Robben Island,

that the number of males now existing there, viz., one adult male to twenty-five

females, was far too small. Lieutenant Maynard, again, says : "The bulls are polyg-

amous, having from five to twenty cows each; so that the number of them upon the

rookeries is not more than one tenth of that of the cows."

294. It may thus be very safely assumed that the ratio of virile males of full age,

cannot be allowed to exceed the proportion of one to twenty, without serious danger
of harm to the breeding rookeries, and the certainty of grave irregularities on them;
and it is necessary to hear this fact in mind in endeavouring to appreciate the meaning
of the present condition of the rookeries of the Pribilof Islands, where, as elsewhere

pointed out, these conditions have, for a number of years, not been realized.

It is not too for to say, Mr. President, tlie result of tliat collection ot

autborities would put an average of something like 1 to 10 with a max-
imuiD of 1 to 15, and in extreme cases 1 in 20 being thought too high.

Now let me first take the United iStates evidence as to what the state

of things is, or rather 1 should say, as to what the state of things ought
to be; and if the Tribunal will kindly take the 2nd volume of the

Appendix, they will find Mr. Bryant's affidavit at page 6 where, in the
middle ofthe paragraph with a marginal note of "Bulls," he says : " Here
he"—that is the bull-

gathers about him as many cows as he is able to place within the radius of the area
controlled by him: the average seen at one time while I was on the islands was from
fifteen to twenty to a bull; but as the cows were constantly going to and coming
from the water, it is impossible to calculate accurately the number to a harem. Prob-
ably not all the cows belonging to a bull were on shore at any one time; and I am of

the opinion that a bull could, if necessary, serve seventy-five to a hundred cows dur-
ing a season.

I mention that, as Mr. Bryant's affidavit made in the year 1892 is

somewhat a strong order after he had left the Island for some 16 years;
but it is important, even with his desire to make an affidavit, as far as
he could, justly in accordance with the United States Case, he puts the
average from 15 to 20.

I would kindly ask you to be good enough to turn to page 14 of the
same book where you will find Mr. Stanley Brown's first affidavit in the
matter; and, reminding you of an average from 1 to 15, on a maximum
of 20, let us look how Mr. Stanley Brown, with his one year's experience,
describes It:

The number of females which a bull is able to gather around him to form his
harem, depending, as it does in some measure, upon topographic conditions, may be
represented by extremes of one and 75. The average number of last year was about
20 or 2'). Unusually large harems were infrequent.

Now I wish to speak with all respect for Mr. Stanley Brown's opinion,
but it is remarkable to note that referring to this subject with afiesh
mind he puts the average at 20 to 25, or 30 or 40 per cent above the 4
or 5 gentlemen of great exi)erience, whose evidence, from their pub-
lished rei)()rt.s, I have already read to the Tribunal; and he mentions
harems he had seen which ran up as high as 75.
Now there are two accounts made of this matter by Mr. Evermannin

the United States Counter Case at page 204. The first one gives 13
bulls, 90 cows, and 211 pups; and he says that he counted, counting all

the harems, calling one bull and all the cows and pui)S about him, one
harem. The next one gives 15 bulls. 2(J0 cows, and (KIO pups, which is

1 in 40; and 1 desire to point out a very remarkable thing that in mak-
ing the count of a harem he says.
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A good many cows, and a great many pups were not counted, ns they did not neem
to belong to any particular family. Tliesc <ow8 had been Berved, an«l were, conm.
quently, allowed to wander from their lords. The pupa apparently do not long
remain in families where they belong, but soon begin to wander about, and to collect,
for a part of the day at least, into large bunches or pods.

Tberefore I point out that it is an estimate not taken in a way that
would create the largest niaxinmm nunib»'r I make no complaint about
it but it cannot be said he counted exceptionally large harems, becau«e
he himself describes before his count he left out some of the cows and
pups that might apparently belong because he thought there were more
than did belong to the harems. But in the evidence as it stands you
have in the year 1891 and 1892 averages according to Mr. Stanley
Brown of 25, and of Mr. Evermann an estimate given from theae cal-

culations which would show even a larger quantity.
Now there is very accurate testimony of this matter given by Mr.

Macoun in page 140 of the first volume of the Api)endix to the Counter
Case, which I will ask you to be good enough to follow reminding you
once more, if I may respectfully do so, of the importance of this i.ssue,

as pointed out by the United States Commissioners themselves:

Whenever harems were well defined, and could be readily separated from adjoin-
ing ones, the number of female seals was counted. It was found that though there
were a few cases in which an old bull would have but two or three cows about him;
there were many other bulls which had filty or more one in particular shown me by
Mr. Brown, had about him more than eighty females. This was Mr. Brown's estimate.
The average number of females in each harem, according to my count was about

thirty, my figures giving a little over that number. My attention was frequontly
drawn by the United States Agents to what they called the great number of mature
bnlls that were without harems. Comparing mentally the number of such bulls
with those seen on the rookeries of last year. I decided, while on the ground, that
there were not more than there were in 1891 though an additional number of mature
males must have come upon the breeding-grounds. A comparison of photographs
taken during the two seasons show no change in the number of bulls without
harems. During neither season were there old bulls to be seen in anything like the
nnmbers mentioned by Elliott and others.
Thus, Mr. S. N. Buynitsky says

:

Thousands of old bulls, which have become nselesB for the purposes of propaga-
tion and are an incumbrance to the rookeries might be killed for their blubber.
Captain Bryant writes:
During the latter portion of the landing time there is a large excess of old males

that cannot find room on the breeding places; these pass up with the younger seals

and congregate along the upper edge of the rookery, and watch for a chance to
charge down and till any vacancies that may occur.
And again:
The number of full-grown males at this date (lOtb August) may be considered as

three times greater than the number required, or equal to one full-grown male to

every three or four females,
Elliott says, writing of the years 1872-74 :

At the rear of all these rookeries there is invariably a large number of able-bodied
males which have come late, but which wait patiently, yet in vain for families. All

the surplus able-bodied males that have not been successful in effecting a landing
on the rookeries cannot at any time during the season be seen here on this rear lino.

Only a portion of their number are in sight; the others are either loafing at sea

adjacent, or are hauled-out in morose squads between the rookeries on the beaches.

And again

:

300 or 400 old bulls were killed to supply skins to furnish the nntives with canm-s.

Not that number could have been secured in 1892 had the bulls without harems
been driven from every rookery on both islands.

The greatest number of bulls in pro]iortion to the cows on the rookeries were to

ho found at North-east Point. I visited the rookeries there in company with .Mr.

Brown on the 2nd July. He drew my attention to what he called the excessive

nnmber of bulls without harems and there certainly appeared to be a great njanv

hat knowing that their great size renders them considcions, I carefully counted all

that were to be seen in the vicinity of the rookeries at this place.

The bulls near each rookery were counted three times, and the totals of the three

counts were 94, 89, and 92 respectively.
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There may have hee.n a few hidden behind rocks, but certainly not more than a
dozen in all placing the total number at 100, and allowing twenty cows for each

bnil, there were enough bulls on this rookery to serve 2,000 cows more than there

were.

I do not think anybody would suggest this is not fairly reported

:

This is assuming that all were of an age and condition that fitted them for service.

Many of them showed the grey wig whic-h proved them to be not yet fully grown,
while others were without doubt worn-out old bulls no longer fit for service. That
the majority of them were in this condition is proved by the fact that though
attempts of service by grey wigs were not infrequent I never saw one of these old

bulls pay the slightest attention to any females that might pass near them.

Senator Morgan.—Will you allow me to inquire as to your observa-

tion ui)on the testimony? Is it a correct description of a seal that is

not full grown to call it a grey wig.

Sir KicHARD Webster.—I believe so, yes.

At Zapadnie Rookery 3rd July, Mr. Brown, Mr. Townsend and I noticed on several
occasions a cow escape from a harem and lie down at some distance behind it, but
in only one instance was any notice paid them by bulls near by. In this one instance
the cow endeavoured in many ways to attract an old bull's attention, rubbing her
nose against him and striking him playfully with her flippers; he made some faint

response, but after a minute or two lay down and went to sleep again. Two other
bulls lying near them raised their heads once or twice to observe what was going
on but no attempt was made to serve the female.
There were in 1892. in my opinion, more old bulls without cows in the vicinity

of the rookeries at North-east Point than the combined number on all the other
rookeries.
At Tolstoi rookery (3rd July) but one old bull without a harem could be detected

at the south end of the breeding-ground, where a good view can be had of a great
part of the rookery.
On St. George's Island there were, in proportion to the total number of seals even

fewer bulls than on St. Paul Island. On the 15th July there were not a dozen along
the whole extent of North rookery, and but two were seen at Little East rookery,
and two at East rookery.
Zapadnie was visited the nest day, and not a dozen were to be seen there so many

statements have been published to the eftect that old bulls without harems are
always to be found in large numbers near breeding-grounds that it would seem that
the rookeries on St. Paul Island are nearer their normal condition than those on
St. George.

Kow, I ask you only to assume that that Eeport by Mr. Macoun, which
I have referred to many times before, is a fair statement of what he
saw.
Now, let me call your attention to the year 1890, when there were no

less than four Government Agents there, who have all made Eeports,
besides Mr. Elliott who was sent to make an independent and exhaust-
ive Report. Will the Tribunal kindly take Mr. Elliott's Report,
which was from actual observation as I shall show you from his diary,
and look at page 80 tir.st.

TiiK AiuMVAL OK THE Breedixg SEALS, 1872-1890.—In view of the changed condi-
tion of the rookeries of St. Paul and St. George last summer, I took great care in
noting the daily arrival of the breeding-seals and methods contrasting these notes
with those taken_ eighteen years earlier: I can truthfully assert that they come as
they came in 1S72, in the same time, same manner, and in every respect comport
themselves as they did, save in two characteristics; the old bulls are disproportion-
ately scant in nnmher, exceedingly so, and the young male life fit to take their places,
is virtually extinct. I reviewed in 1874 my studies of this topic in the following
language:

And then he writes what I need not read at present, except to call

attention to the fact that there was a general ratio between bulls cows
of from 15 to 20 at the stations nearest the water, and at the back from
5 to 12. That is what I read to day.

Thus in 1872, when the rookeries were carefully observed with reference t-o this
question,! found a general average of (iff. en cows to each bull: (without taking
into consideration the virgin females ) : in Ib'M, a general average of forty to fifty
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cows to each old bull (no youne ones about), as the n-snlt of oanful investipation:
and single harems in which I have coiiuted over ono hnndn-d rows t-inU iu the
flimsy charge of an old and weary "8«a-cat<ir'; Hurh liartniH w«re not uncoiiimon:
this unnatural disproportion of the sexes on these breeding grouiKls to-tiay rend«*rH
the service there of reproduction quite lifeless—almost inipoirut, wholly «o iu a vimt
aggregate of cases.

I cannot too often repeat as I have shown you already and will
remind you later on there are no less than four GovernintMit A},M'nt8,

who knew of these facts, and who have made lUpoi ts, sliowin;,' that
they observed the same thing; and there is not a shadow of a state-

ment that this is untrue. The only grounds on which it can he said to
be untrue or exaggerated is because it is not the class of testimony
fovourabletothe United States' contention tliat the harems had decreased
in number. Would you kindly turn to page 240? This is the extract
made at the time on Ketavie, one of the rookeries:

As this is the time the cows begin to haul out in apprtciable numbers, I took a
careful view at this Ketavie Rookery to day from that poiut of sight in the sketch
opposite.

You know that there were some 30 or 40 in number, which were
photographed by the United States, and the photographs have been
deposited with the Report before this tribunal.

I saw but three clusters of cows in all the sweep of this picture, and they in
the fore-ground right between the 1st and 2nd rollers as they come in ; these pods
were bevies of from 30 to 50 cows each, all thickly clustcrtid'aroiiud a single bull
with all the other bulls stretched in somnolence around them, just as I recorded
the state of affairs on Tolstoi yesterday ; and as I go over tiie tiehl on Lukannou right
after this I tind it precisely that way there, too; this ajiathy of the bulls coupled
with the total absence of the "polseecatchie" (or " half-bulis') on these bree<ting
grounds at this hour is a striking contrast with*that din and fury that was so marked
among the swarming bulls of1872 on this and every other one of the breediug grounds
of the Pribilof Islands.

Then 1 might read page 241, the day before on Tolstoi, which he
refers to

—

But the behavior of the old bulls is extraordinary this morning at this time of
the inflowing cows; they are listless; three-fourths of their scanty nuuiher.stretehed
out sound asleep, while right alongside of these sleepers, a pod of 15 or 30 cows will

be closely clustered arouud a siugle alert bull, or one that at least is not inert and
stupid. There are three such pods as that right under my eyes as I make this note,

lying at the junction of the sand beach and rocks of Tolstoi rookery; no such scat-

tering of bulls and indifference was ever witnessed on any of these breeding-grounds
in 1872-'74; then every bull was alert and lurious in his struggles to get possession

of at least one, if not all the females within reach;— now, look at them! Why, it

seems to me that these bulls are enfeebled and sick. At least it is a most remark-
able deviation from the method and order of lirst arrival of the females in 1872;

Buch a picture of perfect listlessness and indifference as this is, from the beginning

, to the end of the season, never met anybody's eye on these breeding-grounils then.

Now, nobody can read this Report and know that it was a contempo-
raneous record of that which he and many other persons saw at the

same time, without coming to the conclusion at once, if it was possible

of contradiction in fact, it would have been contradicted. I will show
you it is without contradiction.

I cannot help pressing upon you the fact of four respectable (Jovein-

ment Agents referring to this Report, knowing it is ma<lc and describ-

ing to the same extent though not in such detail the same tilings, all of

whom must be supposed to be telling a falsehood if this is not a true

story of what is going on. You cannot wonder that the United States

people were not willing that such accurate infoimation should be at

our disposal.

Take page 245, on the 3rd of July. You will remember the i)nncipal

hauling out begins on the 20th of June, and there aie constant tighte
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when the first cows come in. I do not know if you have it in your

minds, I read it yesterday, as soon as the cows besin to arrive the fights

are worst of all,—in that time the most dire fights take place to get

possession of these cows; that is, as the Ishinds used to be.

The hauling of the cows on Zapadnie to-day is extraordinary in contrast with its

appearance here in 1872 at this time, and only a week from the hour of its utmost

limit of expansion. Really, I cannot see much increase since my notes last week,

but such rusty cows, sucli somnolent stupid bulls I such an abnormal average as

60 to 75 cows ill the harems! while lots of sleeping bulls all around, though only

some 40 or 50 feet away from these harems, where the bulls in charge are so feeble

that they have refused the advances of eager cows repeatedly under my eyes within

less than 20 minutes after I had set a fixed watch on half a dozen right within my
view and near by.

Sir, I have picked those out. That is the same rookery to which one
of the extracts from Mr. Macoun's Eeport a])plies. That is by no means
an isolated specimen of what the gentleman saw, but may I with
respect, Mr. President, kindly ask the attention of every member of

this Tribunal to this fact: everybody, prior to these years, has described

the tights between the bulls as occurring when these cows were com-
ing—as scenes of perpetual fights—the bulls fighting to get their cows.

Would you look at page 385 of the United States Counter Case, and
let me read Mr. Stanley Brown's picture, perfectly fair I dare say, and
you canilot have a better contrast. He says:

Any statement to the effect that the occasional occurrence of large harems indi-

cates a decrease in the available number of viiile males and hence deterioration of

the rookeries, should be received with great caution, if not entirely ignored. The
bulls play only a secondary part in the formation of harems.

Why, Sir, there is not a single man who has ever been on that island

for four or five seasons who can possibly corroborate that statement.
It is known perfectly well; and expert after expert recording the life

of these animals has, for a period of a quarter of a century, negatived
this suggestion.

Senator Morgan.—How could the sleepy lord of the seraglio compel
the allegiance of these great numbers of cows?

Sir Richard Web.ster.—They do not compel it.

Senator Morgan.—Then what becomes of the question of selexjtiont

Sir Richard Webster.—If you will pardon my saying so, Senator,
you are not following my proposition. The evidence is that they did
not compel it in the year 1890-91,—the evidence is that they used to

compel it.

Senator Morgan.—I thought it was quite their practice.
Sir Richard Webster.—It teas their practice. Note, they are not

in the condition to do it. The tact of animals—bulls and others

—

becoming incompetent for service is perfectly well known, though they
are strong and quarrelsome. All that is perfectly well known. But
what Mr. Stanley Brown is describing is the selection of harems by the
females—not by the bulls at all.

Senator Mokgan.—I understood that the evidence and argument
hitherto proceeded on the ground that these old seals compel the alle-

giance of the fi'inales.

Sir Richard Webster.—That is exactly so. The whole evidence
is tliat it was not so in 1890. 1891, 1892. Senator, I can only submit it

to your judgment on the matter, and I only ask your criticism upon
what I say. The evidence is universal and overwhelming that prior to

the decrease of bulls on these rookeries, the formation of the harems
was by the bulls. The fact spoken to by the United States witnesses
is that in 189(), 1891 and 1892, the bulls did not exercise any promi-
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nent part in the formation of the harems at all. Would you listen to
this affidavit of Mr. Stanley Brown, the 8i)ecial gentleman seut to
investigate and report on this matter.
He says

:

It 18 the cow which takes the initiative. She is in the wator hoyond the reach or
control of the male, andcanselect hor own point of landinj;. Ilcr inann<*r on cominff
aahoreia readily distingnished from that of the .youii^ maU'» whicli i-ontinuouHly
plav ahmg the sea margin of the breeding gromuls, She comes <»ut of lh«' water,
carefallj' noses or smells the rocks here or there like a dog, and then makes her way
to the bull of her own selecting.

The evidence is that the bnll drives her to it, and very often takes
her in his mouth and makes her come and obey him, and chastises her
if she does not lie down.
Mr. Garter.—Where is that evidence?
Sir UiCHARD Webster.—1 will give it you in a moment; it has been

given in evidence over and over again.

Lord Hannen.—When on shore? You seem, Sir Eichard, to speak
of it as though the female were out of the water.

Sir KiCHARD Webster.—I think there is actually evidence in some
cases, that the bull even does that.

2^ow Mr. Stanley Brown says:

In this incipient stage of her career on shore there is but little interference on the
part of the male, but once well away from the water and near the bull she haa
chosen, he appi'oaches her, manifests his pleasure, and greetings are exchanged.

I will not overlook the point, my Lord—I believe instances are given
in the Affidavits of the bull even taking the female as she comes to the
edge of the water; but whether that be so or not, immediately on her
coming out of the water, there is as I shall show presently, abundant
evidence. But I am dealing now with this statement by way of contrast.

In this incipient stage of her career on shore there is but little interference on the
part of the male, but ouce well away from the water and near t)ie bull she has
chosen, he approaches her, manifests his pleasure, and greetings are exchanged.
She then joins the other cows and as soon as dry lies down and goes comfortably to

sleep. I have seen this selective power exercised repeatedly and the result is that
one bnll will be especially favored, while those within fifteen or twenty feet will be
ignored.

. Senator Morgan.—That brings out the point that I had in my mind

:

It seemed to me that an excess of bulls upon the rookeries would be
quite as dangerous to seal-life, pups, and female seals in their battles

and fightings as the proposition you are arguing now, namely, want of

sufficient number.
Sir Richard Webster.—I ask you. Senator, kindly to give your

attention to the matter: when we know enough to be able to say what
is the right and exact proportion so that we may inculcate peace, and
not quarreling among the bulls, and still get the best bulls, perhaps

that is a cUim which the United States, from a moral ])oint of view,

may be able to advance. If they are able to advance it, well and good.

But will you kindly, injustice to me remember what the United States

Commissioners have said? The United States Commissioners have said

that want of sufficient virile males will produce deterioration to the

herd. It is not a question of what ought to be the condition, but what

is the cause of the present condition of the herd!
Senator Morgan.—I do not feel bound by the opinion of the United

States Commissioners or by the opinion of any other man from which I

dissent.

Sir Richard Webster.—Xobody suggests. Senator, that you are

bound by anybody's opinion or view except your own; but I do say, in
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arguing the'raatter I should not be performing my duty if I did not

bring this into notice.

Senator Morgan.—That is exactly what I am trying to get you to do.

Sir Richard Wehster.—My point is this: that when 1 have shewn
by the testimony that has been read both by Sir Charles Kussell and by
myself, that the*^ selection of the females to form a harem, in the ordinary

life of the seal, was by the male—when I call attention to a respectable

gentleman who describes that in which the male takes no part, I think.

1 am not ill-founded in making the suggestion that the contrast points

strongly in the direction of there not being proper virile power upon
these rookeries.

Seimtor .AIorgan.—Neither am I ill founded in trying to find out the

truth about it.

Sir Richard Webster.—I am not conscious of having said anything

which could point in that direction.

Then Mr. Stanley Brown says

:

The size of harems, therefore, has of itself,

This is important with reference to the Commissioners' statement.

The size of harems, therefore, has of itself bnt little to do with the question of the
lack of virile males, but indicates only the selective power of the females.

That is in teeth of the Commissioners' statement which I read this

morning. Now I was challenged by my friends, and quite properly

with reference to what I was referring to.

I refer first to the language of ]Mr. Bryant, their own witness, at page
385 of Allen's monograph, where says:

Immediately on landing

—

that is the females.

they are taken possession of by the nearest males, who compel them to lie down in

the spaces they have reserved for their families. For a few days the females arrive

slowly, but by the 25th of the month thousands land daily.

That is the month of June. Then it goes on:

As soon as the males in the line nearest to the shore get each seven or eight females
in their possession, those higher up watch their opportunity and steal them from
them. This they accomplish by seizing the females by the neck as a cat takes her
kitten. Those still higher up pursue the same method until the entire breeding
space is filled. In the average there are about fifteen females to one beachmaster.

That had already been read. I referred to that when I said evidence
had been already given upon it.

Xow in the 10th Census Report of 1881, of which again I say nobody
has ever questioned the accuracy or the truthfulness, from observation,
at page 36, under the heading "Organization of the Rookeeles",
this is the description of it by Mr. Elliott in his first report.

They

that is the cows

are noticed and received by the males on the waterline stations with attention; they
are alternately coaxed

this ia what I had in my mind when I said I thought it pointed to some-
thing which was done almost before the cow left the water, and 1 will

find another reference too.

They are alternately coaxed and urged up on to the rocks, as far as these beach-
masters can do so, by chuckling, whistling, and roaring, and then they are imme-
diately under the most Jealous sujJerN ision; but owing to the covetous aud ambitious
nature of the bolls which occupy these stations to the rear of the water line and
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irayback, the little cowa have a ronfrii.and-tiimlile time of it when tliey bej^in to
arrive in small numbers at first; for no nooner is tlio pretty unimal fairly fstiiWIisliMl
on the station of male number one, who has wolcoim-d l»er tln-ii', than" he, nerhapn.
Bees another one of her style in the water from whence she ha« come, and, in obe-
dience to his polygamous feeling, devotes himself anew to coaxing tlie later arrival
by that same winning manner so successful in the first case; then when bull inimber
two, just back, observes bull number one ofV guard, he reMchiH out with liift lonff
strong neck and picks up the unhappy but passive cow by thr scrutt of her'« jiint aa
a cat does a kitten, and deposits her upon his seraglio ground; thin bnlls number
three and four, and so on, in the vicinity, seeing this high-hainled operation, all
assail one another, especially number two, and for a moment have a tremendous
fight, perhaps lasting half a minute or so, and during this connnotion the little <ow
is generally moved, or moves, farther back from the waier, two or three stations
more, where, M'hen all gets quiet again, she usually remains in peace.

Senator Morgan.—I tliiiik, only in justice to myself, I sliould observe
that is the very evidence upon whicli 1 ventured to make the snjjjjes-

tiou to you that there might possibly be injury to the seal herd from
excess of bulls upon the rookery.

Sir Richard Webster.—I have never, Senator, den led it. It has
no bearing with great respect upon my argtiment. jMy argument is

not that there may not be too many, but there may be too^i-jr; and I

do not suppose that you Sir would be disposed to (piestion that—that
there may be too few. The point of this is to see whether there are too
few or not, and whether that has been the cause of the decrease.
Now I have read from the evidence with regard to this matter, but

before I go further to Mr. Elliott's report will the Tribunal be kind
enough to oblige me once more by taking volume 3 of the Appendix ot

the British Case. It is part 3. I ask you, Mr. President, to be good
enough to refer to it so that you may see that people were perfectly

conscious of what Mr. Elliott was doing at this Island at the time. I

am going to read, first, from Mr. Goli's Keport at page 15:

Professor W. H. Elliott, your recent appointee as Treasury Agent has spent the
season here, dividing his time between the two Islands, and giving his entire atten-

tion to the state of the rookeries and the methods used at j)resent in driving and
killing the seals, and his report will, no doubt, be of the utmost importance and of
great value to the department.

Then at the bottom of the same page there is a passage about driving

that need not be read now, but it must be read later on.

And on page 17, the third paragraph:

There is but one authority upon seal life, especially the seals of the Pribilof Islands,

and this is the work of Professor Henry W. Elliott,' who surveyed these rookeries in

1872 and 1874, and his work was verified by Lieutenant Maynard and I am satisfied

was as near correct when made as was possible for man to chronicle, but to-day there

is a marked contrast in the condition of now and then.

A little lower down, sir

:

To the extreme south-west of the island is the Reef Rookery, reported to have
(by Professor Elliott) 301,000 seals in 1874. It has not over 100,000 seals to-day.

"Garbotch", the adjoining rookery, where the Professor says he stood on Old .John

Rock and saw "10,000 fighting bulls", I can stand and count every bull in sight.

This rookery with the reef is an extending point, etc., on that point.

Then Mr. Murray's Eeport, page 19.

The President.—The figures seem to be excessive, in regard to the

diminution there mentioned.
. .

Sir Richard Webster.—I was not on the question of actual dimi-

nution. I was merely on the question of the knowledge these gentle-

men have of Mr Elliott. Would you i>lease h)ok at page 19 T I will

not fail to regard what you say about the actual diuxinutiou, Mr. Presi-
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detit. At page 19 is the report of Mr. Murray of the 31st of July 1890,

the last paragraph but two, on that page:

The meeting was adjoiirned from time to time until they had thoronshly discussed

the mo8t iiiiportaiit questions raised, and at the last meeting, held 23rd May, they

unanimously declared that it was their tirm belief and honest opinion that the seals

had diuiiiiished and would continue to diminish from year to year, because all the

male seals had been slaughtered without allowing any to grow to maturity for use

on the breeding-ground.

That is Mr. Murray's statement in 1890, perfectly independent of Mr.

Elliott's report, before it had been published, at a meeting, reporting

to his Government from St. George Island of what had been the result

of his investigation in that year, 1890; and that is quite as strong,

though not so valuable in its bearing, and the deductions to which it

leads, as anything in Professor Elliott's report.

The President.—That is not the opinion of Mr. Murray; that is the

opinion of the natives.

Sir Richard Webster.—lam quite aware of that, Mr. President.

As a matter of fact, it is the opinion of Mr. Murray, too. But I am
not upon that for the moment. Would you kindly look at the next
paragraph

:

I made a note of the suggestion on the journal that day, and I am now fully con-
vinced by personal observation that it is only too true, and that the natives were
correct in every particular.

But yoQ, Mr. President, were perfectly right in one sense. I was not
calling attention to it for the purpose of endorsing or proving Mr. Mur-
ray's opinion. I do so now because you directed my attention to it.

But the signifi<'ance of it is this: that long before the report upon which
it has been attempted to throw discredit, had been published, the Treas-
ury agents, reporting independently, had said identically the same
thing in regard to this matter.
Then Lavender. He reported on the 26th of July, 1890. You will

find it on page 21. I will not read it again, because I read it this morn-
ing; but 1 only call your attention to the passage. It begins:

The writer was surprised when he visited, the rookeries, to find, no young bull seals
upon them.

That was written on the 26th of July, 1890, from St. George's Island
to the Government.
On the 31st of July, at page 48, Ifettleton, writing from St. Paul,

says

:

In relation to the condition of the seal rookeries and hauling-grounds of this
island, I do not feel called upon to go into details m view of the full and exhaustive
manner in which the subject is treated in your Report of this year, and also in view
of the forthcoming Report of Professor H.' W. Elliott, who was sent by the Depart-
ment especially to examine and report upon the condition of seal life on this and the
Island of St. George.

Does any man believe that if Mr. Elliott's report did not represent
fairly what it was, that some of these other agents who had been
eyewitnesses of the fact which he had described, and had partially
described it themselves, would not have been called upon immediately
to report a: to the real facts by the United States Government? Not
one of these is asked to report—not one of the experienced men, but
an entirely fresh mind is sent in the year 1891, who had no experience
whatever of the seal islands.
The President.—Mr. Nettleton did not make his report to the Gov-

ern nient, but to Mr. Goflf.

Sir Richard Webster.-—He reports to Mr. GoflF. From my point
of view it makes no diflerence, because it is intended to be forwarded to
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the Government, and it is so forwarded. The duty of each of them is

to report througli their chief to the (lovernmcnt. 1 quite admit that
it should be described as a report by Mr. Nettlctou to Mr. (Jufl; but it

came to the United States Treasury Depaitnicnt.
Now, Sir, as I have touched upon tliis, will the Tribunal kindly favor

me by letting me call their attention to the character of this it'iMn t of
Mr. Elliott's? I am making a very great draft ujton their patience, but
it really is important that it should be understood. 1 will not reler to
it except in connection with one subject attei wards; but it' you, .Mr.

President, will be kind enough to take it before you, you will lind that
in his letter to Mr. Windom of the 17th of Noveujbcr, he describes hi.s

appointment, and he says he went there supi)Osing he should lind every-
thing to be occasioned by pelagic sealing; and it is the strongest evi-

dence in favor of the impartiality of this report tliat nobody con<lenu)8
pelagic sealing more than Mr. Elliott does. He is perfectly entitled to

do it from the point of view of regarding what he was reporting, that is

to say, the interest of the United States. At the first page in Koman
numerals, just underneath the date, the second i)aragraph begins:

I may as well frankly confess, at the ontset, that I was wholly nnawaro of the
extraordinary state of attairs which stared me in the face at tlie nif>iii(nt of my first

landing, last May, on the Seal Islands of Alaska. I fniltarkcd uyou tins miHsidu with
a faint ai)pri'hen8ion of viewing anything more than a decided diminution of the
Pribilof rookeries, cansed by pelagic poaching dnriiig the last live or six years.
But from tlie moment of my landing at St. Paul Island on the 2l8tof'last May,

nntil the close of the breeding season those famous "'rookeries" and "hauling
grounds" of the farseal thereon, and of St. George Island, too, began to declare and
have declared to my astonished senses the fact that their ntt<r ruin and extermina-
tion is only a question of a few short years from date, unless prompt an<l thorough
measures of relief and protection are at once ordered on sea and on land by the
Treasury De])artment, and enforced by it.

Quickly realizing after my arrival npon these islands that a remarkable change for

the worse had taken place since my finished work of 1874 was given to the publi<- in

that same year, and the year also of my last survey of those rookeries, I took the
field at once, carrying hourly and daily with me a series of note books opened under
the following heads:

And those you are aware, Sir, are all verbatim annexed to the Report.

Would you let me call your attention to page 4. lie had cited from his

report of 1872-74. I read from the middle of page 4:

In 1872-74 1 observed that all the yonng male seals needed for the annual quota, of
75,000 or 90,000 as it was ordered in the latter \ ear, were easily obtained every ceasoD,

between the Istof June and the 20th of .July following, from the " bauling grounds"
of "Tolstoi", "Lukannon" and " Zoltoi Sands"—liom these hauling groun<ls adja-

cent to the "rookeries "or breeding grounds of "Tolstoi", "Lukannou", " Keef" and
"Garbotch ". All of these points of supply being not more than one and a ball" miles

distant from the St. Paul killings grounds—the "Tolstoi" drive being less than 600

feet away.

Then he refers to his own work, at page 5:

Therefore, when summing np in my published work of 1872-1874, I was po.sitivo in

declaring that although I was firmly convinced that no increase to the then exiriting

number of seals on these Islands would follow any eflort tliat we niiglit make (giving

my reasons in detail for so believing), yet I was as firmly satisfie«l that a» mattcri*

were then conducted, nothing was being done which would injure the regular annual

supply of male life necessary for the full demand of the rookeries. I then declared

'•that provided matters are conducted on the seal-islands in the future, ot thrti are

to-day 100,000 male seals, under the age of five years, and over one. may be salely

taken every year from the Pribilof Islands without the sliglitest injury t<> the regu-

lar birth rates, or natural increase thereon: provided also that tlie lur-«eal» are not

visited by any plague, or pests, or any abnormal cause for their destruction, whu-n

might be beyond the control of men.

The^fore I am justified in saying that he starts with convictions,

I»roperly expressed, in favor of the fact that his previous reiKjrt had

been well founded.
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Then at the bottom of page 5:

Sixteen yi-ars have elapsed since that work was finished: its accnracy as to the

Btatenients of laet then pnblislied was at that time unquestioned on these islands,

anil it i.s to day freely acknowledged there: but what has been the logic of eveutst

^Vllv is it that wo find now only a scant tenth of the number of young male seals

which I saw there in 1872 1 When did this work of decrease and destruction so

marked on the breeding grounds there, begin? And how? This answer follows:

Ist. From 0%'erdriviug without heeding its warning, first begun in 1879, dropped
then, until 1882, then suddenly renewed again with increased energy from year to

year, until the end is abruptly reached, this season of 1890.

2nd. From the shooting of fur seals (chiefly females) in the open waters of the

North Pacific Ocean and iSehriug Sea, begun as a business in 1888, and continued to

date.

Mr. Foster.—That should be 1886.

Sir liicHAKD Webster.—I did not know.
Mr. Foster.—It is a typographical error, I mean.
Sir Richard Webster.—Oh, I beg your pardon. I am much

obliged for the correction. I thought Mr. Elliott was referring to the

fact of the small number in Behring Sea, but I am much obliged to Mr.
Foster. I proceed

:

Thus the seal life candle has been literally "burning at both ends" during the last

five years.
That day in 1879, when it became necessary to send a sealing gang from St. Paul

village over to Zapadnie to regularly drive from that hitherto untouched reserve,

was the day that danger first appeared in tangible form since 1870—since 1857 for

that matter.
TJie fact, then, that that abundant source of supply which had served so well and

steadily since 1870-1881, should fail to yield its accustomed returns to the drivers

—

that fact ought to have aroused some comment.

Then on page 7

:

I can see now, in the light of the record of the work of sixteen consecutive years
of sealing, very clearly one or two points which were wholly invisible to my sight
in 1872-1874.

This does not appear to be a partisan report.

I can see now what that eifect of driving overland is upon the physical well being
of a normal fur-seal, and from that sight, feel warranted in t&iing the following
ground.
The least reflection will declare to an observer that while a fur-seal moves easier

on land and freer than any or all other seals, yet, at the same time it is an unusual
and laborious effort, even when it is voluntary: therefore, when thousands of young
male seals are suddenly aroused to their utmost power of land locomotion, over
rough, sharp rocks, rolling clinker stones, deep, loose land, mossy tussocks and
other equally severe impedimenta, they in their fright exert themselves violently,
crowd in confused sweltering heaps one upon the other so that many of them are
"smothered" to death and in this manner of most extraordinary effort to be urged
along over stretches of unbroken miles, they are obliged to use muscles and nerves
that nature never intended them to use, and which are not fitted for the action.

Tlien occurs another ]>assage with reference to driving. I need not
read it throngli, if the Tribunal will kindly run their eye through it.

There is a passage at the bottom

:

When tliey arrive on the killing grounds after four or five hours of this distressing
effort on their part, they are then suddenly cooled off for the last time prior to the
final ordeal of clubbing: then when driven up into the last surround or "pod" as
the seals are sjtared from catise of being unfit to take, too big or too little, bitten,
etc., they are perniitte<l to go off from the killing ground back to the sea, outwardly
njihnrt, most of them ; but 1 am now satisfied that they sustain, in a vast majority
of cases, internal injuries of greater or less degree, that remain to work physical
disability or death thereafter to nearly every seal thus released, and certain destruc-
tion of its virility and courage necessary for a station on the rookery even if it can
possibly run this gauntlet of driving throughout every sealing season for five or six
consecutive years ; driven over and over again as it is during each one of these sealing
seasons.

Mr. Elliott is not alone in this opinion, Mr. President, by any means.
I will show you corroboration of this. I merely mention this for the
purpose of bringing to your mind what will be the effect, the double
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eflFect, of killing off all the biprffer seals, and at the same time redriving
those that are allowed to grow up, if tlioy hapixMi to escape.

1 ought perhaps to read the last pamgiaph on page 8:

With thiH knowledge, then, the full efteit of " driving" Ixcomes apparent and that
resnlt of slowly but surely rolibinfj the nt<ik«Ties of n hill iiixl Htilisiantinl niipply «,f
fresh young male blood, demanded by nature imix-rativtlv. for their suppi.rl up to
the standard of full exjiansion (such as I re<<)rde<i in 1H7l'-1S7I)— tiiat r«-nuit beean
it now seems clear, to set in from the very beginniug, 20 years ago under the prittcut
system.

Then lower down on the same page

:

Naturally enough, being so long away from the field, on reading Mr. Charles J.
GoflTs report for the season's work of 1889. I at ouceiunipcd to tlio comluMion that
the pelagic sealing, the poaching of 188()-I889 was tliti sole cause f«»r that slirinkagft
which he declared manifest, on those rookeries and liauling grounds of the Pribilof
Islands.

Mr. Justice Harlan.—Did Mr. Goff make two reports!
Sir Richard Webster.—One has been i)io(lnced to us, Sir. I

referred to it this morning at page 84 of tlio hr.st Volume of the
Appendix'to the Counter Case. Whether he made another or not, I

do not know. If he did make another, it lias not been produ<ed; but
I should like, as the Judge has put that question to me, to read a pas-
sage from this very report, where after referring to the ju'Iagic sealers
as pirates, anticipating the argument of Mr. Carter, he says:

If these piratical vessels were allowed to butcher the seals regardless of sex and
age, the seals of Alaska will soon be exterminated. Tbe pr()sptrity of these world-
renowned rookeries is fast fading away under the pre.sLUt annual catch allowed by
law, and this indiscreet slaughter now being waged in these waters will only hasten
the end of the furseals of the Pribilof Islands.

Therefore I call attention to the fact that the reports nuide by Mr.
Goff in the year 1890—most careful reports—with regard to the effect

of driving, as you will see later on, and corroborating Mr. Elliott with
regard to the absence of bull seals, are made by jioople who are cer-

tainly as desirous as they can be of supporting the United States case.

Senator Morgan.—Sir Kichard, I have made no harsh commentary
upon Mr. Elliott while this case has been going on, and I do not pro-

pose to make any now; but it is a subject that ought to be inquired

into, whether he, having recommended that 1()(».0()0 seals could be
taken profitably to the seal herd and to the United States

—

Sir Richard Webster.—In 1878.

Senator Morgan.—In 1878; having recommended that, and the Gov-
ernment having observed the policy which he recommended without

question at all, is he not particularly interested in showing that the

loss of numbers in the seal herd was not due to following his advice,

but was due to some other cause?
Sir Richard Webster.—I should have thought so, and he should

have endeavored to put it upon pelagic sealing; but I beg to observe

that it is because they have gone on taking the 100,000 annually, that

he honestly and candidly said he was wrong.
Senator Morgan.—I do not disi)ute that at all; but it is a little

unfortunate that the Government, liaving followed his advice, has no

right now to question his statements or opini<ms al)out it.

Sir Richard Webster.—It is not a question of no right to criticise

his opinions. They have every right. My learned friends have not heard

from me a single word to the effect that they have not the riglit to crit-

icise his opinions. I was xuepared to show the circumstances under

which and the knowledge with which Mr. i:iliott reported, ami yon know

;»rjiat Mr. Phelps said yesterday in regard to the matter. Criticise thia

i.
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report as niucli as you lilie. Say the opiiiions are wrongs; but ^s a rec-

ord of what was seen in the year 1890 it is honest and truthful, and

beinff honest and truthful, it must be regared by tliis Tribunal. 1 have

never suji^ested, jNIr. Senator M()r.i«an—1 say il with great respect,—!

have never suggested any doubt of the ri.:iht on the part of members of

the Tribunal to question tlie opinions of any of these gentlemen. Dr.

Dawson, Sir G, Baden rowell, ^\r. Palmer, Mr. Elliott, Mr. Goff—any ot

them; but at the same time the Tribunal have got to be satisfied that

it is this pelagic sealing which has caused this decrease. I Avill show

that it cannot be. But I am at present following out the line indicated

at page 3VJ of the United States Commissioners lieport:

The life of the seal herd, then, depending as it nnqnestionahly does on the con-

stiiucy of the number of births, can be endangered from two directions: First, from

the killing of lertile females; Jind, second, Irom the exceshive killing of males, car-

ried to such an extent as to prevent the i)resenco of the necessary number of virile

males on the breeding rookeries.

That is not suggested to be otherwise than a fair test, unless the

United States Commissioners, who are belauded by my learned friends

in the most glowing terms, are to be thrown overboard at the last

moment. I have read today Avarning after warning that the 100,000

seals were too many. It is no answer to my argument to say Mr. Elliott

made a mistake in 1874. The Tribunal cannot absolve themselves from
any responsibility by saying that it was Mr. Elliott's mistake or any-

body's mistake. I am calling attention to these facts to show that the

absence of virile males on these rookeries has been an all powerful cause

of deterioration of the seal race and of the absence of the number ot

seals from the islands.

Mr. President, I do not know whether you think I am exceeding my
duty if I respectfully ask this Tribunal to be good enough to read this

report for themselves and judge of it; because in my respectful submis-
sion to the Tribunal, the best judgnient is obtained by reading the
whole, and I am perfectly willing that it shall be considered that I am
only calling attention to sjjecimens, and that atiything that may be said

against me, or in any way in which it is thought I have been overstat-

ing the matter, shall be judged by the contents. But there are one or

two passages to which I ought to call attention. If you will kindly
look at page 88, you will see the status of 1872 and the status of 1890

compared in parallel columns, showing tliat the natural incidents of seal

life in connection with the arrival and the dates at which they came to

the island are shown to o(!cur at the same time, and about the same
period in the year 1890 as before:

Status of 1872.

1. On the rookery ground the Bnlls
were all by June 1st.

2. l^ocated on this ground then no
further apart than 6 to 10 Icet, and

3. were very active, incessantly light-
ing with the

4. thousands upon tens of thousands of
"12 bulls" or iiolscacatchie, wliich were
then trying to land upon tlie breeding
belt of sea-niargiu, provoking and sus-
taining a constant light and turmoil
there, but being almost in\ariai)ly
whipped off by the old bulls, stationed
tliore.

Status of 1890.

1. On the rookery grounds the Bulls

were all by .Tune 1st.

2. Located on this ground, now from 15

to 150 feet apart and are inert and
3. somolent: I have not seen a single

fight between the bnlls yet.

4. Not a single "1/2 bull" or polsea-

catchie attempting to land and serve the

cows—not a single one have 1 been able

to observe—in fact there are none left:

those that exist have been ruined as

breeders from the elfects of driving: and
several thousand of these broken spirited

bulls, old and young now loafing on the

outsliirts of these rookeries, and hauling
out with the small holluscliickie on tho

Baud and rock margins.
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Cow8 be^an to arrive on the breed- ' 5. Cows bepan to arrive on th« brt-e.l
ing groniuls by 4th to 6th of Juno: and
all arrived in good form by July and
were

6. located on the breeding-ground in
compact solid masses uniformly distrib-
uted over a given area of ground no mat-
ter how large or small.

ing grounds by 4tii t<. Gtb of Juni.. uU
arrived aa a rule by July 10, and were

6. located on tlio breeding gronndit in
scattered harems, solidly lien-, one or two
harems, then a dozen or «o fiiniilien Boat-
tcred over twice and thrice a^ much
ground as they should occupv if maMMMl
as in 1872-74. The scant supply of, and
wide stations and foeblenesn of "the bulls
is undoubt«'dly the reason for this strik-
ing change in tlieir distribution u they
ordered it in 1872-74.

If this IS not a fair statement, of the facts, why liavo not any of the
experienced people been called to contradict it. It is all very well to
send a gentleman, however distinguished and however honest^ to make
his observations, which in fact corroborate this; but where are the
experienced agentswho can contradict it, and who have not been called T

7. A general average of 15 cows to 1
|

7. A general average of 45 or 50 cows
bull was the best understanding : once in to 1 bull is the best estimate that can be
a while a peculiar configuration of the made to-day : there are so many harems
breeding ground enabled one ball the

1
of 60 and 75 cows in charge of one bull

chance to pen up 35 or 45 cows, but it was , to each, and freiiuently single harems of
seldom witnessed. I 100 to 120: cows that it makes the gen-

1

eral average of 45 to 50 very couaerva-

I

tive.

Mr. President, you will not have forgotten that Mr. Stanley Brown,
in the affidavit which I read today, referred to the harems running up
to 75 cows in 1891. Now here the same statement which, if the alle-

gation had been untrue, persons there in tlie year 1890 could have
contradicted it. Ilo amount of statement that there are fewer animals
on the islands contradicts the point of this remark, which is directed

,
to the general virility of the bulls and the attraction that that bull

affords to females who are influenced by the sexual i)assi(>n.

Would you look, Mr. President, at the last comparison, No. 8, at the

bottom of page 89 1

The President.—We have read it.

Sir EiCHARD Webster.—Then if you will turn back to page 74.

This is in answer to the criticism by Senator Morgan of this man. I

read from the bottom of the page

:

I was right in then assuming that no increase could be noted over the record of

1872-74; but I was wrong in then believing that no injury to the regular supply of

young male life necessary for the full support of the breeding grounds, would follow

from the driving and killing of the hoUuschickie as condncte<l : also the deadly work
of the pelagic sealer was not suggested in any serious sense sixteen years ago, and
I did not take it into calculation. I have given, in my letter of introduction, the

reason why this driving of the hoUuschickie, has been so destructive to young male
seal life—a reason which I could not grasp in 1872-74 since it required time and
experience to develop the fact beyond argument and contradiction. It is easy to «•<«

now in the clear light of the record that had there been no poaching at sea an«l had
every young male seal been taken in everv drive made from the outset in 1871,

J»y«''

one year old and under five, the annual quota of 100,000 would have been eaaily tilled

without injurv whatsoever in less than twenty working days from the 14th of every

June, with only one quarter of the driving necessary under the pji-st and prewnt

order of culling out the largest seals for slaughter, and releasing the smaller i.ne«

fi-om each drive, when on the killing grounds:—in other words, taking all the young

B S, PT XIV 15
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male seal as driveu, over one year old and under five years would have saved on an

avera>'e for every year the lives of at least 50,000 to 60,000 holluschickie, while those

spared from the club annually, during the last 20 years have nevertheless perished,

or surviving, were yet rendered worthless for rookery service from the immediate

or'subsequent effect of severe overland driving.

When I remiud you again, Mr. President, in this connection that

owing to the comphiint with regard to the size of the skins, and the

evide'iice shows they were killing during these years every seal that

was big enough to kill.

Tlie Peeside>'T.—Do you mean that according to Mr. Elliott's obser-

vation and impression.

Sir KiCHARD Webster.—In 1890.

The President.—Altogether—in 1890 if you like—that the driving

in the Eussian time for instance, would have been less violent and less

rough than it is now.
Sir Richard Webster.—The evidence is that they have been driven

much further and driven much more frequently. I will not neglect that

point, Mr. President. They have been driven much further and driven

much more frequently, and the same seal has been driven for this long

distance more than once—several times during the same year, and it

follows from this simple reason the Islands were not worse from 1830 to

1870 than they were from 1870 to 1890. During the period from 1830

to 1870, ex concessis, there was no pelagic sealing. The Eussian average
is under 40,000. It is a considerable over statement to speak of it, I

believe, as 40,000 over those years, and consequently less driving was
required and excluding the consequences of raids and the taking of the

pups referred to in the evidence to day, it is not that the same driving
had a greater effect—Mr. Elliott never suggested that for a moment.
The fact is, which Mr. Elliott and other persons equally independent
and equally observant call attention to, that driving has been carried

on in late years in a way that would injure seals to a greater extent
than it has been before.

!Now on page 91 you will see the conclusion

:

It seems from the foregoing surveys that at the close of the season of 1890, there
are still existing upon the Pribilof rookeries 959,000 seals, old and young and pups
of this year's birth, or about one third of the whole number of breeding seals and
young recorded as being there in -74, how then can they be so near the danger of
extermination, though they are in danger of it?
The explanation is as follows

:

1. There is but one breeding bull bow upon the rookery ground where there were
fifteen in 1872: and the bulls of to-day are nearly all old and many positively
impotent.

2. This decrease of virile male life on the breeding grounds causes the normal
ratio of 15 or 20 females to a male as in 1872-74 now to roach the unnatural ratio of
50 to even 100 females to an old and enfeebled male.

3.^ There is no appreciable number of young males left alive to-day on these "haul-
ing" or non-breeding grounds to take their place on the breeding grounds, which
are old enough for that purpose, or will be old enough if not disturbed by man, even
if left alone for the next five years.

4. Meanwhile the natural enemies of the fur-seal are just as numerous in the sea
and ocean as they ever were—the killer-whale and the shark are feeding upon them
just as they did in 1872-74.

5. Therefore, we have destroyed by land and by sea the equilibrium which nature
had establisiied in 1868 on these rookeries, and we must now restore it, or no other
result can follow save that of swift extermination.

6. That condition of 1868, being restored, then that surplus male life can he taken
again under better regulations than those of 1870, and the pelagic sealing can be
restricted to proper limit*, so as to enable the fur-markets of the world to have a
regular supply for all time to come.

The President.—It would be inferred from that that a regular sup-
ply would reach a certain number only—whether it is taken by sea or
by land.
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Sir Richard Webster.—Yes, that must bo so.

The President.—A liiiutation of the iiumber. n<»\v could you limit
the number at sea.

Sir liiOHARD Weuster.—We know perfectly well that that limita
itself to a very lar^e extent, but 1 am sure you will allow your mind to
follow the line on which 1 desire to arjjue. I point out that tii»» diminu-
tion of the seal life upon the islands is not due and cannot be due to
pelagic sealing.

Lord Hannen.—That is with reference to what regulations should lie

made, and then arises the difliculty of api)lying it.

Sir Richard Webster.—I will point it out, of course, at the end,
but perhaps I may be permitted to make the observations before.
Our contention is it is not intended you are to regulate j»elagic seal-

ing so as to enable 100,000 or any other maximum number to Im> taken
upon the islands. You are not to regulate pelagic sealing to allow an
excessive quantity to be killed upon the islands. You are to regulate
so as to do what is necessary, as far as pelagic sealing is concerned, to
prevent the extermination of the herd. That does not mean that they
are to exterminate them upon the islands; aiid you, Mr. President, have
been so good as to show you have been following me. Take this case.
Suppose it is true there is only one breeding bull instead of 1"*, it means
that a large number of cows will not be effectually served, and a great
many more cows will fail to bear pups, and conserjuently many of the
cows will not come back to the islands again, by reason of not having
a pup, and therefore not having the instinct whi(!h induces them to
return. This has a direct bearing on the question of the maintenance
of sufficient supply of virile bulls. Now page 104 ho refers to the
driving:

Ever since 1879-82 the surplus young male seal life has hecn sensibly feeling the
pressure of the overland death drive, and the club; hardiT and harder became this

wretched driving to get the quota in 1883-84; linally when 188() arrived, every nook
and cranny on these islands that had hitherto been visited by the " holluschickie "

in peace was now daily searched out.—close up back of, and against the breeding
rookeries, under every cliff wall by the sea, over to South-West Point, and to Otter
Island, and even the little islet, Seevitchik Kaminan, under the lee of the Reef was
regularly hunted out.

I need not have read that passage in such detail, but I will tell you
how I will deal with that part of the case. I shall show you by the

rei)orts of Mr. Elliott, I shall show you by the report of Mr. (ioft', I shall

show you by the report of Mr. Murray, that instead of being able to

get from 50 to 60 per cent killable seals out of a drive they were only
able to get 14, 15, and 16 per cent.

They were turning back as much as from 86 toOOper cent of the seals

driven, so that the youngest seals and those less able to bear the strain

of driving were being rapidly driven to force up this quota of 100,000

seals out of the supply that was on the islands. I do not hesitate to

put before the Tribunal that that does mean a serious injury to the life

of a seal; and applying all general principles the seal is not likely to lie

such a good bull when he comes to the time of service, as he would be

if not over-driven.
The President.—How do you explain the quota? If there are less

young seals one would think the proportion of those taken auil kept

would have been smaller.
Sir Richard Webster.—That is exactly the point to which I desire

to bring your mind. If it was true that pelagic sealing year by year was
killing the pups, the luoportiou of the young, or one year old, to the
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four and five-yearsold, would have been lessening, and you would Lave

had n)ore large seals in projjortion. Now, what do we find. It is in

evidence that there are fewer four or five-year-old, and a large propor-

tion of pups, and that shows, therefore, that some other cause than the

death of the pups, or the death of the mother and pups, is afi'ecting

seal life.

The President.—It shows something which has prevented it, but

if there are so many young ones that proves that the old bulls do their

service.

Sir EiCHARD Webster.—May I point this out. If I do not make it

clear I am sure you will ask me to repeat it. I say the evidence shows
jtups of one year and two years old are being constantly driven. I say

the evidence shows the increasing .difticulty of getting a four or five-

year old seal. They find a much larger proportion of one and two-

year old seals among those driven, that is to say, something has happened
which prevents seals reaching four or five years, and it must be one of

two things that almost everj- seal of that age is killed, if the driving

these young seals prevents them coming to the age of four or five

—

there is abundant testimony on this, and do not think it is ray imagina-
tion, because I have not imagined a single thing in this case—I am
merely pointing out, supposing in the year 1890 they drive 10,000 seals,

and in order to get enough big seals they turn back 80 per cent; and
suppose in 1891, driving the same number of seals in order to get an
equal number they have to drive them twice and turn back 90 per cent,

I say to you as a proposition of mathematics, if the decrease in the total

number, had been caused by the death of pups, you would have the
proportion of three and four-year-old seals, to the pups, increasing
instead of decreasing, whereas if you find in the following year that
the proportion of three and four year old seals, or larger seals, has
diminished, it means that the one or two year old seals have died or
not come to maturity. I challenge criticism upon that argument.

I say that anybody who will look at this thing fairly and impartially
and judicially will be forced to the conclusion that the killing of 30,000
mothers and 30,000 pups in the year they are born will increase the
proi)ortion of old seals to be found in the herd next year, and that there-

fore, if you find that, instead of it being a larger proportion of 4 or 5
year old or 3 or 4 year old, a constantly diminishing proportion, some-
thing else is diminishing the numbers besides the killing of the pups.
1 know I speak to gentlemen who are perfectly competent to criticize

any argument I may address to them and that is an argument ofwhich
I invite criticism.

The President.—You have made your construction very clear.
Sir PiciiARD Webster.—Now, I will digress for a moment, and you

will not object as it is in consequence of what you have said, in order
to call attention to what Mr. 13off said on this particular point; and
the i)assage 1 lefer to today, at page 15, is directly in point on your
question. It is the third part, page 15, at the bottom of that page.

Now, in openiiij: tlie season it is customary to secure all the two-year-olds and
upwards possible before tht yearlings begin to fill up the bauling-CTonuds and mix
^yith the killable seals. By so doing it is much easier to do tbe work, and the year-
lings are not tortured by bciny; driven and redriven to the killing-grounds. Hereto-
fore it was seldom that more than 15 per cent of all the seals driven the latter part
of June and the Hrst lew days in July were too small to be killed, but this season
the case was reversed, and in many instances 80 to 85 per cent were turned away.
The accompanying percentage examples wil] show the disposition of this year's
drive. The first killing of fur-seals by the lessees was on the 6th of June, and the
•cftrcity of killable seals was apparent to all.
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Kow, this is by the gentleman who Ims to inspect the drives and
make the return to the Government in rej^ard to that matter.

I call attention to that. It mnst be due to the tact that something
has happened to the two-year-old seals of the year bduie or the three-
year-old seals of the year before. Homehow or «>thcr the seals which
have been -two and three years old in the year l.S.Sl* did not appear in

the same proportion as three- or four-year old seals in KSJKJ.

Now, what does that point to? It points to a death or diminution of
the older seals in that year.

Mr. Carter.—By redriving?
Sir KiCHAKD Webster.—Yes, by redrivinpr.

Mr. Carter.—But there was not any redriving in 1889.
Sir Richard Webster.—Forgive jue; this Keport is written in the

year 1890, and if there was no redriving in l.SS!», it is the strongest
corroboration of what I say.

Mr. Carter.—I was not speaking of any argument to be derived
from it, but the fact.

Sir liiCHARD Webster.—In order that I may not api)ear to be
taking it from Mr. Carter, because I think he will find that it is not
quite accurate, we have it now suggested that redriving never began
till 1889.

Mr. Carter.—No; 1890.

Sir Richard Webster.—You said 1889; but 1890 will make it

stronger. That is what Mr. Goflf says. I will not be deflected from
my point. I beg my learned friends' pardon ; I care not when redriv-

ing began. Whatever it was, it was not the death of the i)up from
pelagic sealing; it is something which i)revented the three-year olds
being four-year-olds, and the four-year-olds being five-yearohls.
Would you look, Mr. President, if it is not unduly troubling you, at

the following passages?

The season closed on the 20th of July, and the drives iu July show a decide<l

increase iu the perceutages of small seals turned away, and a (l«'eieiist- in tht- kilhi-

bles over tlie drives of June, demonstrating conclusively that there were but few
killable seals arriving, and that the larger j)art of those returning to the islands

were the pups of last year. The average daily killing for the seasou was 400, ur a
daily average of 522 including only the days worked.
In 1889 the average daily killing from 1st of June to the 20th of July inclusive

was 1,516, or a daily average of 1,974 including only the days worked. With this

undeniable decrease in merchantable seals, and knowing the iniiK)vtriNlied condition
of the rookeries and hauling grounds, and believing it to be inimical to the best

interest of the Government to extend the time for killing beyon<l the 2<'th of July,

I adhered to the letter and spirit of your instructions to me, and closed the killing

season on the 20th of July, against the bitter protestations of Mr. George R. Tingle,

General Manager for the lessees;

he was the gentleman who said everything was going on all right.

His communication to me upon the suhject and my reply are enclosed. Had there

been a reasonahle probability of the lessees securing their quota of 50.(XK) seals I

should have deemed it my duty to extend the time for killing to the 31st of July.

The killing of the 6th of June, the first of the season, was from the Reef Rookery,
with a drive of about 700 seals; the total killed, 116, 83 1/2 per cent, being turned

away as too small.

Will any man who values his position in arguing suggest that the

larger proportion of smaller seals could possibly be pro<lu(ed by pelagic

seahng? It is obvious that it must have been something wiiich has

affected the length of life of the two- ami three-) ear old seals. That

is perfectly plain.

On the 11th of June, the drive was from the Reef Rookery, about 1,0«X1; total

killed, 574; 421/2 per cent, turned away. On the 24thof June the drive wa.s from th«

Eeef Rookery and Zoltoi hauling grounds combined, and about 111 were driven;
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total killed, 206 ; 85 1/2 per cent, turned away. This exhausted Zoltoi hauling grounds
for a period of twenty one days, and it was not available until tlie 19th of July,

Avhenao'ain. in connection with the Reef Rookery, the last tirive was made, and about
3,9r>6 seals were driven; 556 were killed, and 86 per cent turned away. The seals

turned away from the several drives invariably returned to the hauling grounds and
rookery froiu which they were driven only to be redriven to the killing field and
culled of the few killables that chanced to join them upon their return to the sea

from each drive. By referring to the Table marked D., showing the daily killing

for this year, and also comparing the same with that of last year, you will see that

from all of the drives the same percentages were turned away as from those I have
citt'd.

We opened the season by a drive from the Reef Rookery, and turned away 83 1/2

per cent., when we should have turned away about 15 per cent, of the seals driven,

and we closed the season by turning away 86 per cent.

I commeud this to my learned friend, Mr. Carter.

A fact which proves to every impartial mind that we were redriving the yearlings,

and considering the number of skins obtained that it was impossible to secure the
number allowed by the lease, that we were merely torturing the young seals, injuring
the future life and vitality of the breeding rookeries to the detriment of the lessees,

natives and the Government.

The contention is, and it is true, that if you kill a mother with the

pup dependent upon her, the pup will die and will not get to be one
year or even six months old. It is obvious if this is true, that they
lind this enormously increasing proportion of pups, something is

happening to the two-year olds.

The President.—Is Mr. Goff still in office on the Islands T

General Foster.—No, he is not.

The President.—He has retired ?

Sir Eichard Webster.—]Sow at page 16 he has made an affidavit

for the United States, and there is no suggestion that Mr. Goff is not
a witness or a gentleman who has told the truth in these Eeports.
Whether or not he may have been too lenient to the lessees I do not
care. It is very likely that the lessees were allowed too much, but the
fact is this, that these facts—and they are facts—could have been con-

tradicted by dozens of persons, if they were not the truth. Would you
let me read to the end of that page, if you please?

It is evident that many preying evils upon seal life—the killing of the seals in
the Pacilic Ocean along the Aleutian Islands and as they come through the passes tS
Behring Sea by the pirates in these waters, and the indiscriminate slaughter upon
the Islands regardless of the future life of the breeding rookeries have at last with
their combined destructive power reduced these rookeries to their present impover-
ished condition to such an unequal distribution of ages and sexes that it is but a
question of a few years, unless innnediately attended to before the seal family of the
Pribilof group of islands will be a thing of the past.

The President.—I suppose " pirates in the passes" are.
Sir Eichard Webster.—The pelagic sealers. It is only a state-

ment that they seal en route, and catch them as they are coming to the
Pribilof Islands.

Senator Morgan.—Caught them in the passes.
Sir Eichard Webster.—No, not that they caught them in the

pa.sses, but after they have passed through. It is a compendious
expression.
Mr. I'resident, there is no suggestion of which there is any record in

these papers—unless made in some way which I am not cognizant of—
with reference to Mr. (J off which can aff'ect his testimony. That the
United States did not like Mr. Goff for telling the truth or thought he
was too lenient to the lessees does not militate in any way against the
Rtjitement of fact. Mind you, this is spoken to by the independent
observer Mr. Elliott who went and saw these things himself and never
wrote his Eeport until long after this was written. I should think there
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could be no g^-eater testimony to the truth of tliese facts than that Mr.
Gofif was no longer in the employ of the United States Government in
consequence.
General Foster.—I do not want my remark to he iinderstood as

meaning be was dismissed by the Government.
Sir Richard Webster.—That is a perfectly fair observation.
General Foster.—Tn fact, until very recently he was in tlu* employ

of tlie Government. I am not sure he is not now, but till recently he
was in another capacity.

Sir Richard Webster.—What I mean is, if there is anything to be
said against the position of this man, it should be said oi>enly, but now
we know that Mr. Goti' is a gentleman who from his position will bo
regarded as telling the truth. This was said in Jnly 1890 and Mr.
Elliotts report I think is the 17th !N^ovember,

The President.—He was writing it probably at the same time.

Sir Richard Webster.—Yes for he refers to things that happened
after this date, and various dates in his diaries, and from the i)oint of

view of corroboration, I submit it is extremely important. Now, Mr.
President, I have only to call attention to the driving, but I am afraid

that I have reached my time.

The President.—You can do it if it will not take too long.

Sir Richard Webster,—Well, Sir, I am in your hands, but I am
afraid I could not do it under twenty minutes at least.

The President.—Then we will take it on Tuesday, at 11,30.

During the temporary absence of Mr. Cunynghame the Tribunal

authorizes Mr. Henry Hannen Barrister at Law to perform his duties.

[Adjourned tiU Tuesday the 20th Juue at 11,30]



FORTY-FIRST DAY, JUNE 20^", 1893.

Sir Richard Webster.—I have bnt one other concluding subject to

touch, Mr. Pre.'^ideiit, in any amount of detail; and you will remember.
Sir, that I had addressed this Tribunal with reference to the existing

conditions of the Islands, and had argued to the best of my ability,

citing numerous passages of the evidence, that there is the strongest

possible testimony to show that the condition of the Islands in the years
subsequent to 1886, and I miglit even say earlier than that, was due to

the reckless killing of the male-life for a long series of years. I know
or I believe the Tribunal will be good enough to read for themselves the

passages in Mr. Elliott's Report that bear upon this; but, in order to

complete my statement, I will enumerate the pages that they may appear
upon the note.

You will remember, Mr. Pre^^ident, that two features of active male
life upon those Rookeries are fights among the males and a proportion
as we contend of not more than 15 to 20 females to each male bull as
compared with the condition of things which has been described, and
of which I gave the evidence of the other day,—practically speaking
no fighting at all among the bulls, a large number of comparatively
speaking eflete bulls and a comparatively few bulls with very large
harems.

I call attention to page 24 of Mr. Elliott's report. 1 will only give
you, so that you may have them on the note, the pages, and I ask the
Tribunal to be good enough to read the series of extracts. About the
middle of the page he speaks of the absence of bulls which formed
the striking feature of that changed order of affairs and declares a
reduction of more than one half of the females and fully 9/lOths of the
males on this rookery.
Then the third j^aragraph on that page:

Eighteen years ago these slopes of " Garbotch " and the Reef Parade were covered
with angry, eager lusty bulls, two and three weeks befoie the first cows even arrived

:

they came iu by the 5th to the 22ud May in such numbers as to fill the space at close
intervals of from 7 to 10 feet apart, solidly from tlie shore line to the ridge summit,
and over, even, so far that it required the vigorous use of a club before we could get
upon "Old John Rock" from the rear:

That is the name of the place:

tlx*" two, at that time they were fighting in every direction under 6ur eves.
This season I do not observe a bull here, where I saw at least ten at this time 18

years ago. Xoir, not a fight in progress ani/Hhere here, there are not bulls enough to
fpiarrel, they are now scattered apart soWidely over this same ground as to be a
hundre<l and even a hundred and fifty feet apart over ground where in 1872 an inter-
val of ten feet between them did not exist.

Now I remind the Tribunal this is referring to animals of an average
of eight years old. and many of them still more. It is most pointed
testimony and the Tribunal already know that which I have told them
so many times—they will find in Lavender's. Goff's, and the other con-
temporaneous reports, the strongest independent confirmation of this
statement. On page 33, the bottom of the page.

On Lukannon this last summer, while there were two fifths as many cows as in
1872, yet the bulls did not average more than ouefifteenth of the number they showed
in 1872. On Keetavie

232
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and so on. I do not pause to read tlie whole passajje. I ask the Tri-
bunal to be good enough to note it lor cousiileiation. There are many
more, but I must make a selection, and 1 want to call attention to the
daily field notes. Would you look at page L';JL» where they begin, and
you will find under each rookery, and giving the date, Mr. Klliott net
down what he had actually seen on many occasions. Vou will find that
he refers to the fact of Mr. Golf being with him at times, ami he n'fers

to other Treasury Agents being there. I ask the Tribunal to kindly
note pages 232, and 233 and 230. You will see there what 1 had in my
mind.

In company with Mr. QofF and D'. Lntz I made my plotting of tlie breeding seal*
as they lay on the Keef and Garbotcli to-day.

And then follows a categorical statement of what he saw. I shall
ask the Tribunal to be good enough to read for themselves Mr. dotrs
attidavit made on behalf of the United States: not a wonl of (jualifica-

tion of this or a suggestion that this is not a true state of thiug.s—not
a word.
Theu page 242. " A survey of Tolstoi this morning. That is on the

30th July, and on page 243 on the 7th July. The Tribunal ujust not
think that these are exhaustive statements of all the Keport contains.
The real way to judge of this Keport is to read it and picture to your-
self what the man was seeing from day to day, and assuming him to be
a man of experience, which cannot be denied—a man who had more
experience than anybody else, and appointed from a knowledge of his

impartiality and sent to report that it was pelagic sealing and nothing
else that injured these rookeries—it does enormously strengthen the
value of this lieport. I pass from that, Mr. President, because I think,

at any rate, the Tribunal appreciated my argument on this the other
day.

I come now to the third cause of injury to these rookeries and again
T say, taking it from the testimony on both sides, that on impartial con-

sideration you must come to the conclusion that, driving, over driving,

and redriving have for years been injuring the male life on these rook-

eries. I will as briefly as possible put before you the evi<lence as to

this part of the Case, and I will ask the Tribunal to turn to the British

Commissioners' Eeport, paragraph 704. This is what the IJritisli Com-
missioners reported from what they saw themselves before they had the

corroborative testimony to which I am about to call attention later on.

I read from paragrajih 704

:

One of the most important points connected with the method of taking fur-Reals

on the Pribilof Islands, is that of the driving from the various hauling groundH to

the killing grounds. However safeguarded or regulated, the uiethinl of driving fur-

seals overland for considerable distances must be botli a cruel and destructive one.

Active and graceful as a lish in the water, the fur-seal is at best clumsy an«l awk-
ward in its movements on land, and thougli it is surprising to note at li"w g«)o«l

a pace it can, when forced to do so, travel among the rocks or over the sand, it in

also quite evident that this is done at the expense only of great eflort iind much
vital activity, as well as at serious risk of physical injury. A short shulUiug run i.s

succeeded by a period of rest, and when nndistiirbod, all movements on shore are

carried out with the utmost deliberation and frc<|uent stoppages. lUil when a lierd

of seals, half crazed with fright, is driven for a distance of a mile or more Iroui the

hauling ground to some killing place, already pestilential with the deeasing car-

casses of seals previously killed, it unavoidably, and however frequently the aniinala

may be allowed to rest, entails much suflFering. When the weather is at all wa"".

or when the seals are pressed in driving, individuals frequently drop out and <lu« of

exhaustion, others again are smothered by the crowding logetiier of tlie tnghteniMl

herd, and it is not infre(iueut to find some severely wounded by bites ruth Nsiiily

inflicted by their companions when in a high state of nervous tension. It apiM^ar*

also, from information obtained on this sulject, that in warm weather .«;eaI.-«, durnig
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a drive, oocasionally pass into a state of violent spasmodic activity, which is aim-

icKsly inaintaiiicd till death ensues. Under such circnmstances, drives have not

iufre'qiientlv had to be abandoned.

On St. Piuil Island, the longest drives now jiractised are those from Polavina to

the vicinity of the salt-house near Rocky Point, and from Tolstoi to the village kill-

ing grounds. These are about equal in length, and each not much less than two
miles. On St. (Jeorge, the longest drives are from the Great Eastern Rookery and
from Starry Artecl Kookery to the village killing grounds, each being about three

miles in length, the time occupied in driving being from four to six hours, according

to the weather. Under the Russian regime much longer drives were made, and in

the cnrtaihnont of these a very considerable improvement has been eflFected, but the

essentially injurious features of the drive remain the same.

On Ikdiring Island, of the Commander group, the drives are short, the longest

being about one and a-half miles, from the South Rookery. On Copper Island, qn
the (^mtrary. the drives generally extend across the island, and ai-e from three to

four miles long, very rough, and crossing one or more intervening steep ridges.

These drives must be much more trying to the seals than any now made upon the

Pribilof Islands, and are. in fact, only rendered possible by extreme caution on the

part of the drivers, and by the expenditure of much time.

If it were jiossible to drive only those seals which it is intended to kill, little

exception could be taken to the method of driving in the absence of any better

method, but the mingling of seals of varied ages npon the hauling grounds from
which the drives are taken, even under the original and more favourable conditions

of former years, renders it necessary to drive to the killing place many seals either

too young or too old to be killed. It is sometimes possible to "cut out" from the
drives many of these unnecessary individuals en route, and great care is exercised

in this respect on the Commander Islands, though little appears to have been prac-

ti.sed on the Pribilof Islands.

It admits of no dispute that a very considerable impairment of the vital energy
of seals thus driven, and eventually turned away from the killing grounds, occurs,

altogether apart from the certainty that a proportion of such seals receive actual
physical injuries of one kind or another, but this appeared to have been recognized
on the Pribilort' Islands only within the past two or three years.

Then come a citation from Mr. Goflfs report whicli I Lave already
read.

Xow, Mr. President, I want to say a word with reference to the facts

of this matter by calling attention to the citations at page 2G1 of the

Connter Case, passages which have already been read and I will not
trouble you by reading them again, of a number of people with regard
to the cruelty of the drives; but I do want to say one word about Mr.
I'aliner. And I will ask you to be good enough to turn to pages 187
and 188 of the British Commissioner's Keport, where Mr. Palmer's
Keport npon this matter is set out at length.
Now, wliat are the facts with regard to this? If you will look, Mr.

Palmer, of the United States National Museum, Washington, a gentle-

man whom it is not suggested had either motive or object in saying
what was not true, personally dissected and examined a large number
of these seals. The facts are stated at page 188:

When driven into the water the seals are weak from two causes, the drive and
lack of food; before they can secure food they must rest, and rest is only obtainable
at the exinnse of that most vital necessity of these animals, their fat. I rememl)er
looking with gnat curiosity for the cause of death of the tirst dead seal that I found
stranded on tiie beach. Kxternally there was nothing to indicate it, but the first

stroke of the knitc revealed instantly what I am confident has been the cause of
death of countless thousands of fur-seals. It had been chilled to death; not a trace
remained of the t'.a iliat had once clothed its body and protected the vital organs
within. Since the day that it had escaped from the drive, it had consumed all its

fat in the efiort to keei> wann, and nothing remained but to lie down and die. I

opened many after this, and always discovered the same, but sometimes an addi-
tional cause, a fractured skull perhai)s. I haAe even noted those left behind in a
drive, and watched them daily, with the same result in many cases. At first they
would revel in the j.ouds or wander among the sand dunes, but in a few days their
motions became ilistinctly slower, the curvature of the spine became lessened;
eventually the i)Oor brutes would drag their hind llippers as they moved, and in a
few days more become food for the Ibxes. In every case the fat had disappeared.
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It will be seen also that by this tlriviiifj process Ihe 2- or 3-yfiir-oliU which nr«
tni' only oues killed lor their skins, are culled out alniost ciiinpl.'tely from the iwriU
which visit these islands, and therefore that very lew male Heulu ever reach a ifteatrr
age; consequently, there are not enough youn},'l.ullN t,'ro\vini,' up to supply even tbo
yearly loss on the rookeries, much less to i)rovide li^r any increase.

I ask, if that is not true, wliy liave not we the evidence of jn'ople who,
in 1891 and 1892, opened and examined tho.^e seals! Then' hav«> hrcn
openings and examinations of pups (juite properly to make out tlu-ir

death was due to the pehigic sealer. There was an j'xamination in IS'.H

of pups to show that there was no trace of organic disease; and I want
to know if it be not true that this driving lias this cHV-ct,—nohmly
suggests that Mr. Palmer is not experienced, nobody suggests that lie

is not honest; and he personally opened these seals himself and he
stated, speaking to a scientific society, the result of his own observa-
tions. But it does not rest only on Mr. Palmer though that would bo
a very, very strong fact if it stood alone. I remind you again, and I

will not stop to read them because most of them have been read alrea<ly»

on page 261 of the British Counter Case you will find a collection of
extracts of persons who have siwken on this matter.

l^^ow, I will ask you to be good enough to take volume I of the A|)pen-
dix to the Counter Case, and to look at what was observed in the years
1891 and 1892 by Mr. Macoun. I read from page 1 r>2 of the 1st volume
of the Appendix to the Counter Case.

When on the Pribilof Islands I was present at four *' food-killin^is", three on St.
Paul Island and one on St. George Island, and was thus enahletl to oh.serve carefully
the methods employed by the agents of the North American Commercial Company,
and the natives working under them, in selecting from the thousands of seals driven
to the killing-grounds the few hundreds that were to he killed. I had expected that
the driving and killing of these seals would be under the direct supervision of an
officer of the Government, for while it was well understood that the skins of the
seals killed would be taken over by the Company, the object of the killing during
the modus nvendi was supposed to be not for the purpose of taking skins for the
Company, but to supply the natives with food. I did not myself accom])ajiy the
natives duringthe whole progress of a drive from the hauliug-grounds to the killing-

grounds, but on three occasions on St. Paul Islaud I accompanied the drive for some
distance before the killing-grounds were reached. On none of these occasions did
an officer of the United States Government see anything of the seals until tliey were
all driven together near the killing-ground, and once the killing had to he delayed
for some time until the Treasury Agent reached the ground. Once only on either

island did an officer of the Government in my presence interfere in any way with
the natives or the agents of the Company in their work of cluhbing and skinning
the seals, or make to them any suggestion as to which seals ought to be killed and
which spared, and the number of seals killed on every occasion depended not noon
the wants of the natives, but entirely upon the number there were in the drive tnat

were thought by the agents of the Company to be of a size that would give to them
skins of the greatest value. The one instance referred to above was at the killing

on the Ist of July. A seal with apparently a broken shoulder was allowe<l by the

natives to escape though they noticed its condition. Colonel Murray,

—

he was one of the Government Agents, and I have read his Report
before,

then ordered one of them to go after it, and it was killed. At this killing less than

300 skins were taken. A careful account was kept by me of the number of seals that

were driven up to the clubbers, and were allowed to escai)e after having been hud-

dled together on thekilling-gronnd, while those of a killablesize were selected from

the drive.
But 14.1 per cent, of the whole number of seals driven at this time were kilhA

while among those that escaped I counted seventeen tiiat were ba«Ily enough '"•'*'"

or wounded to bleed considerably, and there wire doubtless many more tJiat I failed

to notice. Three of those injured were voung seals that had evidently been strnrk

by the clubbers, as thev were badlv cut about the hea<l. < >ne seal, about Hyearx old.

that had been wounded in the bellv. was allowed to escape. 1 went to where it had

rested for a few minutes, and found as mucii clotted blood as woui.l have tilled a

breakfast cup. Another seal had a gash in its back about 5 inches long, an<l tbongb
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a foTir-vear-old seal of the size that was being killed was allowed to go free, as the

Bkiii liiul been injured. A wounded or bleeding seal was to be seen in nearly every

Fuiall i>od of from thirty-tive to fifty that passed through the hands of the clubbers.

Tiiere were, of course, many others that had blood on them that had come from the

killed or wounded seals, but on the seventeen referred to above the wounds could

be plainly seen.
, . , , ,

At the killing of the 25th of July one young seal escaped with a broken nose, and
another with an eye hanging out. Such things attracted no attention from either

the natives or the officer of the Government or Company, being apparently con-

sidered bv them to be quite matters of course.

I noticed at every killing on St. Paul Island at which I was present, that as each

little pod of seals was driven from the killing ground to the lagoon 20 or 30 yards

away, one or more lagged behind the others, moving with great ditficulty. and by
meaiis of their fore-lUppers only, as if their backs or hinder parts had been hurt in

some way. They seemed to revive after the water was reached, and it was not pos-

sible for me to determine whether the injury was of a kind that would affect them
permanently or not.

No better proof of the injury done to seals by driving could be had than to walk
along the route followed by them when driven from a hauling-ground to the killing

ground. The ground is on all sides strewn with bones; and if there has been a
recent drive, many rotting carcasses are also to be seen. The day after a drive from
Middle Hill I walked for about a mile from the salt-house along the route over which
the seals had been driven, and found seventeen carcasses of seals that had become
overheated, and had been killed so that their skins might be saved. I found one
dead seal lying in a small pond of water, about a mile from the killing grounds,
through which the seals had been driven; it had no doubt become exhausted, and,
lying down there, had escaped the notice of the drivers. The fur was still good.

The carcasses referred to above were all of animals of the size of which the skins

would be of the weight required by the Company, and much better able to bear the

fatigue of the long drive than the younger ones.

As actual counting at four killings show that less than 20 per cent of the seals.

This is very important in reference to -svliat was subsequently dis-

covered as the observations of Mr. Elliott, Mr. Goff, Mr. Lavender, and
Mr. Murray in the year 1890, of which Mr. Macoun had no knowledge
when his (Mr. Macoun's) Report was written.

As actual counting at four killings show that less than 20 per cent of the seals driven
were of what the Agents of the Company considered a killable size, the number of

young seals hurt while being driven must be very great, but not, I think, greater
than those injured when the seals are huddled together surrounded by the clubbers.
With no escape in any direction they draw nearer one another, until they are at last

crowded so closely together that little more than their heads are visible, except when
one of the larger seals struggles out from among the others; if of a killable size, it

is knocked on the head and tails back into the struggling mass. The "pod" is con-
tinually poked and stirred up by the clubber, in order that the seals may be kept
moving and when all that are of the proper size have been clubbed the others are
driven from the killing grounds, with cries from the clubbers and the beating of
pans by the attendant boys. If by chance a '•'killable" seal escapes with the
younger ones, a club is thrown at it, and though many are struck in this way, I
never saw one stunned or prevented from reaching the lagoon, a short distance
away. Whether such seals receive permanent injury it is impossible to say, but the
throwing of the club at them always appeared to me an act of wanton cruelty or
a sort of pastime to amuse the clubbers while the next "pod" of seals was being
driven up.
While the seals were huddled together on the killing ground the clouds of steam

rising from them shewed plainly the over-heated condition of the animals.

Sir, there are before the Tribunal photographs of these animals while
they are being <lriven. You will find at pages 30 and 31 of the original
Census report of Mr. Elliott the descrii)tion of the way in which these
animals move, and I must say I think in the face of this evidence the
statement that the i)elagic sealer was a man actuated by a taste for

cruelty was rather unfortunate in the argument of the United States
speaking of this in the knowledge of the evidence we now have before
us I do not think that those who are so enamoured of this method of
killing on the islands can boast verv much on the score of cruelty.
Probably it had better be left out of the argument altogether so far as
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they are concerned. But Mr. President in this connection will yon be
good enongli to look at the corroboration from Mr. Klliott's report of
this matter and I will ask you to look at i)ago 104. Again I am not
pretending to read all the paragraphs, but there are some here I wish
to direct attention to.

Ever since 1879-82 tlie surplus youug male seal lifn has Ikm-ii Hensjl.Iy frf-linc the
pressure of the overland death drive, and the club: harder and liard»;r be<ttm« thin
wretched driving to get the quota in 1883-'H^1; finally when \HKi arrived, every n«)ok
and cranny on these islands that had hitherto heenvisite*! liy the " holliiHclitckio"
in peace was now daily searched out,—close up back of, and auainst tlie bre«diiit;
rookeries, under every cliff wall by the sea, over to Sonth-WeHt Point, and to Otter
Island, and even the little islet, Seevitchik Kaniman, nn<ler the lee of the Reef waM
regularly hunted out.

Every three-year old, every four-year old and every well-grown two-year old male
seal hiis been annually taken here during the last two years within a dav ot two at
the latest after it showed up on the beaches, and in the rear of rookeries, prior to
the 26th-3l8t, July.
In 1872 the killable seals were permitted to " haul up " in every sense of the woni

;

they hauled out far inland from the sea; in 1890, the few kilhiblu'seals that aitpeare<l
never had time in which to " haul up" over the land,—they siniftly landed, and at
the moment of lauding were marked and hustled into a drive; up to tlie 20th of July
last summer, from the day of their first general hauling as a body in .June, tliis clafut

of seals never had an opportunity to get wonted or ace iistome«l to the land,—never
were permitted to rest long enough to do so after landing.

Then page 118 he is describing the driving which had been previously
spoken of in his old Census Rei^ort.

Such was the number and method of the young male seals in 1872-74: it is %'ery

different to day: from the hour of the first driving of 1890, May 2l8t up to the close
of the season, July 20th, all the driving was regularly made from rf)okery grounds

—

from the immediate margins of the breeding animals with the solitary exception of
that one place. Middle Hill, English Bay, St. Pauls Island. Not a drive made else-

where in the course of which cows and pups and bulls were not disturbed and
hnstled as the young males were secured.

I call attention to the fact of females being included in the drive with
reference to some further evidence later on. Then follows on i)age 118

and 119 a passage as to the driving of cows on which I rely, but which
is not very nice reading.

•. General Foster.—There is an omission there in the next sentence.

**A8 long as the breeding season was unbroken"—the omission is, ''was

at its height, and the compact organization of the rookeries was."

—

Sir Richard Webster.—1 am much obliged, isow look at the bot-

tom of this page,

Last season, during that desperate effort made then to get the catch of 100,000,

parties were regularly sent over to drive the holhischickie otf from Seevitchie Kaui-

men, from Otter Island.

That is not unimportant with reference to the eflfect on the habits of

seals of this driving on the islands.

"When I expressed my surprise at this ferocious driving begun early in .Tnnc, I wa«
met by apparent equal surprise on the part of the drivers, who wondering at my
ignorance, assured me that they had been driving seals in this method ever since

1885.—" had been obliged to, or go without the seals '

!

The driving itself, in so far as the conduct of tlie natives conducting the labor w»m

concerned, was as carefully and well done as it could be ; they avoide«l to the very l>*«t

of their ability any undue urging or hastening of the drive overland from the rook-

eries; they avoided, as nearly as they could, under the circumstances sweeping up

pods of cows and pups—did all that they could to make as little distiirban.e among
the breeding animals as possible: but even with all their care and sincere reluctance

to disturb the rookeries, cows were repeatedly taken up in their s« raping drive.-* oo

the margins of all the rookeries and their pups left rtounderiiig behind to starve and

perish ultimately. , .

The manner to-day of driving overland to the killing grounds is uuchangwl Irom

the methods of 1872, but the regular driving from every spot resorted to by Uie tiol-
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Inscluckie on both islands Las cansed the establishment of killing grounds and a

salt lioiisc as early as 1879 at Stony Point (Tonlde Mees), and a slaughter field at

Zapadnie on St. Paul the skins being taken from the latter point by a bidarrah to the

villa"-p ; (which was sent over from there every time a killing was made) and are now
hauled down in wagons, (mule teams) from the former locality, to the salt houses of

St. Paul.

Now these are facts stated, I admit, to Mr. Elliott on the information

of the people in the islands that the change took place as early as 1879,

and another change later on. If this was to be contradicted it ought

to be contradicted categorically, and by people who knew. Then if

you will turn to pages 146 and 147 and you will find some important

percentages showing that which I enforced on the Tribunal on Friday

last, the increasing proportion of small instead of the decreasing pro-

portion of small, which would have been the consequence if pelagic

sealing was at the root or had been the real cause of this mischief.

Thus the bottom of 146.

Average percentage of seals " turned " out from the driven " pods " seasons of 1872-

1874, including nothing but 7 to 12 lb skins taken from the start to the finish.

General Foster.—It is 1872 to 1874, inclusive.

Sir Eichard Webster.—Of course it is.

General Foster.—It is inclusive of years, not of pounds.
Sir Kichard Webster.—For this purpose it is not material. The

point is they were taking from 7 to 12 pound skins, and not snmll ones.

From June oth to the 15 inclusive, 5 per cent to 8 per cent of each
driven herd. From June loth to June 30th, 10 per cent to 12 per cent.

From July 1st to the loth 3~) per cent to 40 per cent. From July 15th
to July 20th, 60 per cent to 75 per cent.

Now the corresponding dates in 1890 were up to the 4th July only 7

to 12 pound skins were being taken; and then 5 pound skins. From
June 5th, to the 15th 60 per cent to 70 per cent of each driven herd
driven back. From June 15th, to June 30th, 70 to 85 per cent. From
July 1st to July 15th, 85 per cent to 90 per cent. And then, even after

the lowering of the standard from July 15th to July 20th, 90 per cent

to 93 per cent turned back. Now these facts are spoken to by the man
who had seen them and are, in my submission to this Tribunal, of more
value than any number of opiiiions of people who had no p^e^^ous
experience and simply say what they think with regard to the effect ol

driving upon these animals. Then, if you will kindly turn to page
248, this is with regard to the rookery of Polavina on the 3rd July:

Visited this rookery ground and surveyed the area and position of the breeding
animals in company Avith Mr. Goff.
My final survey of this rookery shows it to be one of the two rookeries only which

seem to have sutiered only half in loss of form and numbers. I can not avoid the
conclusion, however, that this rookery like Zapadnie, has been cruelly driven during
the last four or five seasons, perhaps the last eight years, since the chief hauling-
grounds always laid up behind the breeding lines of Polavina; therefore, when the
hlirinkiug of holluschickie began, the scraping of the large semicircular edge of
Polavina Rookery comnieueed in earnest, since the yoiing males naturally do here as
they do everywhere else on this island to-day, they lie up closer and closer to the
lines of the breeding seals.

Then, beginning at i)aragraph 267 going on consecutively to 283, I

press upon the Tribunal the importance of this evidence. There are
tables of the actual counts of the numbers taken, the numbers killed

and the numbers turned away day by day written down as they occurred
in the ])resence of tlicse very Government Agents, and that extends
from the 23rd June up to the 26th July, the last date of an actual record;
that is 25 days of actual observation—of course, not consecutively, but
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when the drives have occurred, suid the Tribunal will find, if they will
be good enough to stiuly those tabh-s, ('onoburalion which with gn«at
respect, my learned friends will not be al>ic t<, dispute. I will call atten-
tion to my point as I pass on bricHy. 1 will take page L'T.J, IS p.-r c<Mit
rejected; that is the L*7th June. Pa<;e 275. on the L'sth .luiie, sr, imt cent
turned away; page 270, on the 30th .June, si per cent turne.l away (I
leave out fractions); page 277, on tlie 1st July, •»() per cent reiecte<l, <.r
rather 85 per cent rejected, and 00 pei- cent of those were veailin;,' pups;
page 278, 88 1/2 per cent rejected on tlie 2nd July; page 27I>. «>1 rejectecl
on the 3rd July, and on the same day SI p<'r cent at ainttlier place. On
the 4th July, page 281, 90 12 per cent rejected; on the 7th July, page
282, 92 per cent rejected. My learned friends will understand' that I
will read every one if they wish it, but it makes it clear that what was
going on was that there had been a reckless slan^^hter of the holhi-
schickie, perfectly independently whether or not there were sullicient
male lives on the rookeries, in s<|ueezing these unfortunate rookeries so
as to get these 100,000 seals ^er annum.
Now at page 251 of this report occurs a passage which ought to be

read. You will remember a man named \Vel)ster, whose conversation
with regard to the size of the harems is quoted in the Tnited States
commissioner's report, but his afiidavit is absolutely silent as 1 iM)inted
out to you the other day Avith regard to the size of the harems subse-
quently but there is a statement on i»ages 250 and 251, the one 1 am
referring to which seems to me to be of importance. It is under the
dat« of 25th July,

Daniel Webster is the veteran white sealer on these islands; he came t<» St. Paul
in 1868, and, save the season of 1876 (then on a trij* to the Russian Seal Islamls), he
has been sealioi^ here ever since, being in ehar<;e of the work at Nortli Kast I'oiut,

annually, until this suuimer of 1890, when he has conducted the killin;j on St. tJtMjrge.

He spoke very freely to me this afternoon while callinj; on nie and said tliere is no
use trying to build these rookeries up ajrain so as to seal here as has been d<»Me since
1868, unless these animals are protected in the North I'acific Ocean as well as in

Behring Sea; on this point the old man was very emphatic.

That is an important point as showing impartiality in this matter.

Webster came ashore on St. Paul island in the 8i)ring (.\i)ril) of 1868, an eniploy<5

of Williams and Havens, of New London, Ct. lie took charge of the scaling then
begun on behalf of this firm at Novastoshnah or North East Point. Hutchinson,
Kohl and Co. had the only other party up there at that time. This was the first

irregular sealing ever done upon this island since 1804.

Webster said that H. K. and Co. and he took over 7ri,000 voung male seals at N. E.

Point alone, that summer of 1868, and only stojtpcd work from sheer exhaustion of
their men, who were not only ))hysically "used up." but also they had used up all

their salt and had no suitable means left of saviug auy more skins.

When, then both parties stopped work he said that nt> apparent <limiiiutioji of the

number of holluschickie was evident to any of them; and that this fa( t ercated much
comment; he declares that there has never been so many seals du that ground since

that "although there was a tine showing of seal, Mr. Klliott, when you were there

in 1872, yet there never has been so many there as in lS(i8."

He says that ever since 1876-77 he has' observed a steady shrinking of the hauling

grounds at North East Point a very rapid contraction during the last six years,

especially rapid since 1887-'88.

That he never agreed with the statement recently nuide of the great increase of

seals over my record of 1872-'74; but on the contrary has always said that n« iucreane

ever followed it, and that he always said so to both Treasury and company ngentt

whenever questioned he declared a steady diminution: he says that when d(>%vn in

San Francisco last (about 5 years ago, 'winter of 188a-'86) he was not aske<l any

questions by anybody as to the increase of seals, and he volunteered no informatiou;

if he had been asked, he would have spoken his mind frecdy.

Webster says that in 1872-'74 he was then able to get all the holluschikie he wnntwl

from that sand beach on the North shore of the "Neck" at N. E. Point never went

anywhere else for them, or near a rookery.
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Now world you kindly turn over to page 303. A conversation was

held on the Gth August in the presence of all four Government Agents

Murray, Nettletou,Goff the ordinary Agents and Mr. Elliott the special

one. Colonel Murray took the notes and he is the Colonel Murray
whose report I have read. I need not read though I commend to the

notice of the Tribunal the whole of this conversation, but I turn to

bottom of page 302. Where there is an answer by George Booterin

one of the witnesses examined. Their names are given on page 300

and you will find it stated they are the men who had been longest ou

the island.

They are Artamonov, Booterin, Sedoolie, Vollkoy,Korchootin, Sedick.

I began to see in 1877 that this trouble was ahead, but whenever I or my people

Bpoke about it we were told by the company men "Americans" (sic) that it was not

of our business and we must not talk about it. Whenever we talked about the seals

the company men threatened to send us away from the island.

Queittion. (By Mr. Goif to Booterin.) Was that the reason yon would not talk to

me last yearf
Aitmctr. I hardly remember now why I did not like to talk about the seals.

Question. What do you men think of the efl'ect on seal life of the driving of the

seals?
Jtiswer. When the old Russian Company drove, and the drives came in here, they

never killed anything over a three-year-old; all over that were either never dis-

turbed, or else spared; and if the same thing had been practiced ever since, there

would be no scarcity of seals to-day.

Question. How many three-year-olds do you think you can get next year?
Answer. If they wire to drive all the seals on this island next year they would

get nothing and would only disturb and injure the rookeries.

(By Kerick Booterin.) Whenever any killing is allowed, if they never kill any over
three-year-olds, and kill only three-year-olds and under, I believe there would be no
injury done.

Question. Do any of you remember the " Zapooska" of 1834?

"Zapooska" Mr. President means a rest given to the islands.

Answer. Yes, Booterin and Artamonov remember it well.
Question. How many seals were killed after the first year of that order, and how

were they killed?
Jnsuer. The first year we killed onlj' one hundred holluschickie, and we increased

the number every year afterwards.
Question. What do you think of another " Zapooska" for today?
Answer. (By Kerick Booterin.) When the Russians ordered their Zapooska, little

by little afterwards, everything grew better, and if the same thing is repeated to-

day, everything will grow better, and if it is not done, no seals will come here. We
observed that the men sent here by the Government since old Capt. Bryant, till we
saw you men and talk now with you, took no iuterest in the seals, but whenever
busy, were engaged in shooting our hogs, in fact they very seldom visited the
rookeries.

Question. Did you men ever talk or attempt to talk about seal life to any of the
Government officers before Mr. Goft's time?
Answer. Yes, ou several occasions, and they answered we did not know anything

about it.

Then a little way down by Mr. Elliott

^ye ])ropo8e to immediately inform the Secretary of the Treasury of the exactcon-
dition of affairs, and we know that he will take care of the seals a^id the people too.

That he is the (»nly man who can talk, but that he sent us here to get the facts, and
he will act u])oii tliat information. That nojie of us in Washington knew oif the
true condition of atVairs up here; until Mr. Gofl^" wrote down last year to the Secre-
tary of the Treasury not a word has ever gone from here since* 1870 which even
hinted at any danger to the seals.

Indicating that that had been occurring which may be better imagined
than described. The Company Agents and the Treasury Agents prior
to 1880 were not telling the Government the truth as to the conditioD
of the Islands.
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Now, Mr. President, on page 304, I will just read the summary witU
regard to this interview.

The foregoing statements are made only by those natives who in 1872-74 were old
enough then to really observe and think; these nu-n above nanu^l arc th<- only i»iir-

vivors of that age when I was on the island in 1872; nlno, wlu-n tlic above iiit«^"rviow
was in progress, Kerlck Booterin during the whole time held a nmall note book in
his hand, open, and not seeing him make any notes or refer to it at t\w fl«i»e of th«
talk, he was asked by the interpreter what he wanted to do with th«) book that lio

had there; he then showed us the following written statenient (in HuHr>iiin) whlili
he said he made forme, as he was not certain whether we siiould meet and talk, or
not, before I left the island.

Then this is the statement August Gth

:

Pardon me, Mr. Elliott, I never call myself a big man, but now I shall talk what
I know, and will not tell what I do not know.

I think that as the hauling grounds were, they will be if the drives were made and
the killing made from small ones, the large ones spared. If that is done, I think all

will be well. If that is not done, more harm will come to the rookeries so that there
will be no more hauling out on the rookeries. If a " Zapooska" is not made, then
we will lose the land if the Trensury does not look out. If the haiiiing-grounds
could sustain the company, then the gr.iss and everything like it wouhl not grow
there now. This loss will fall upon us and upon our children. We cannot longer
sit quiet and talk about there being lots of seals.

I speak to every member of this Tribunal, and I say to suggest that
that report is not the report of truth not by direct attack but by oastin^i;

suspicion upon it as was done by Mr. Carter in his original argument
is unworthy; I was about to justify Mr. Elliott's position when my ofler

drew from Mr. Phelps the frank acknowledgment he did not intend to

attack Mr. Elliott except by criticism of his report, which he is at per-

fect liberty to do—I say, if you look at that report and apply to it your
experience and knowledge of life, you cannot but come to one conclu-

sion; and that is that in 1889 the impartial Treasury Agent, Mr. Goft",

who is still in the service of the Government, Colonel Murray, Mr. Net-

tleton, and Mr. Lavender, as well as Mr. Elliott, came to the conclusion

the bulls had been practically exterminated from this island for some
years before.

Now the evidence in rebuttal of this from Mr. Staidey Brown is rather

carious, and I read from the second volume of the United States

Appendix, at page 18, under the head of redriving:

From my knowledge of the vitality of seals I do not believe any injury ever

occurred to the reproductive powers of the male seals from redriving that would
retard the increase of the herd, and that the driving of 1890 necessary to secure

about 22,000 skins could not have caused nor played any important part in the

decrease that was apparent on every hand last year.

V Now that affidavit was made after a few months' or rather a few week's

examination, of the rookeries by Mr. Stanley Brown. It is not saying

too much to ask this Tribunal not to regard such testimony, in the face

of the body of evidence to which I have been calling attention this

morning, as well as that to which I called attention on Friday last.

But is it true that female seals have been appearing in the catch from

the islands to a much greater extent than they ought to have? I will

ask attention on this point to the British commissioners' Kcport, para-

graphs 716 to 719, and again I do not hesitate to appeal to the careful

way in which these gentlemen formed their opinions, and Ut the way in

which they have been corroborated by the subsequent testimony, para-

graph 716.

As already indicated, all the evils incident to "driving" in any form became K^**^}^

intensified when, with a diminished number of killable seals, the attempt i« ntiU

continued to obtain a large yearly number of skins. This occurs not only bcc«iw«

B S, PX XIV 16
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of the driving and redriving above referred to, but also in consequence of the fact,

that under such circnmstances the remaining killables lie very close to the breeding

rookerifs so that it is no longer possible to make drives without disturbing the rook-

eries themselves. Thus, it has occurred that, in late years, considerable and increas-

ing numbers of breeding females have been driveu to the killing grounds with the

killables, though when recognized there in the process of selecting for killing, they
have been released. The probable special effect of such treatment of females, as

well as the fact that in the disturbances caused upon the breeding rookeries, a cer-

tain number of the young are almost certain to be killed, have been already noted.

Then in paragraph 717 is the extract from the original Census Eeport,

and in paragraph 718 is Captain Bryant's testimony with regard to the

])ossible inchision of females for killing among these driven. But if the

Tribunal will be good enough to take the second volume of the Appendix
to the British Counter Case at page 245, 1 will read the evidence of six

or seven of the fur merchants in the very affidavits referred to by my
learned friend, Mr. Coudert. This is at paragraph 5—Mr. Stamp.

A noticeable feature about the consignments from the Pribilof Islands has been
that, while formerly the consignments were entirely composed of male skins, of late

years from 1883 up' to 1890 female skins have appeared among them each year in

increasing numbers.

Kow the question may arise as to whether or not you can tell sex very
accurately, but in making this affidavit Mr. Stamp could not have had
in his mind that there would be anything important in the particular

dates he mentioned ; and he puts 1883, a date some seven years back,
which would corroborate the statement I have been making this morning
as to the date the driving close to the rookeries actually began.
The President.—It does not appear that this testimony should relate

to seals killed on the islands.

Sir KicHARD Webster.—Yes.
The President.—You think it does not mean the Pribilof herd alto-

gether.

Sir Richard Webster.—No that is not contended. These affidavits

have been referred to befor*-. I do not wonder, after the lapse of time
it should, have escaped even your memory. Sir, that the skins from the
Pribilof Islands are distinguished from the north-west catch all through
by fur merchants. You wiU find I am accurate in that respect. Then
at page 246 paragraph 6:

In inspecting consignments of Alaska skins in recent years, I have from time to

time noticed that the number of female skins had very much increased, and in the
last few years in which the 100,000 skins were taken,! personally noticed a very
considerable percentage of female skins. Female skins began to make their appear-
ance about 1883 in this catch, and have increased in numbers each year since reaching,
as I have said, a very considerable j>erceutage in 1889.

Then the next paragraph shows what I had in my mind with reference
to the others.

In examining the consignments of the north-west catch, I have always noticed,
and during the past two years especially, an increasing number of sliins whicli
showed neither sjtear nor shot marks, and which appear to be identical with Alaska.

He is speaking of the sea catch as the north west catch, and so they
all do.

Then Mr. Rice at page 246, paragraph 3, says:

Up to 1878 I never remember having seen among the Alaska catch any female skins.
In that year for the lirst time I noticed the appearance of a few female skins, which
I at once drew to the attention of the firm. In the following year there were also a
few of these skins, but what percentage, or what number, I cannot at this distance
of time recall. Since that period I liave always noticed amongst the Alaska catch
a certain percentage of skins which were female, and which percentage has slowly
increascil, and amounted to, in my opinion (at a rough guess) in 1889 to from 10 to 15

per tent.
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These are the same gentlemen who refer to there being 70 or 80 |>er
cent of the female skins in the sea-catch—the same gentlemen whose
affidavits are relied upon by my learned friend, proiKsrly enough, for
that purpose.
Then Mr. Vyse at page 248 paragraph 3.

As regards the Alaska catch, in former years this was entirely contposed of male
skins, but latterly I have noticed amongst them a certain percentage of fi-malo skins,
whicli have increased a little in more recent years. It is very dithcult to form any'
thing like an accurate estimate of what this percentage is. lu my opinion it is
about 10 per cent.

'

Then Mr. Bcvingtou, -page 249, paragraph 3.

As regards the Alaska catch, I have during the last four or five years noticed
amongst them a small quantity—say from 10 to 15 per cent.—of female" skins.

Then Mr. Allhausen on the same page, paragraph 3, says

:

There is another feature in relation to the Alaska skins, viz., that the}', for the
most part, are entirely composed of male-skins. Of late years, tliat is to say, from
the year 1883 or 1881, I have noticed amongst this consignment a certain percentage
of female skins, which percentage has increased in later years.

Sir, it is corroboration, and corroboration not of an unimportant kind,
though, of course, not quantitative, showing what you would e.xpec-t was
happening if males were becoming scarce and if they continue<l to take
more of the twoyear olds and more of the one-year olds, and they were
obliged to drive closer to the rookeries and so did include some females
who were disturbed from the rookeries.

Now, passing as rapidly as I can over one or two remaining matters,
I want to tell you the class of evidence which you have to consider.
Will you kindly take map 7 of the United States Case.
The President.—That is the East Point Itookery Map.
Sir Richard Webster.—That is the East Point liookery Map. I

desire to call attention to the class of evidence by which the case I have
been making is sought to be met. I call attention therefore to n" 7 of
the maps annexed to the United States Case, the map of East Point
Eookery. I only take this one, without going through them all, because
it best illustrates what I mean, and I think the Tribunal will be surprised
when I tell them how this has been prepared. The thick red colour is

a survey by Mr. Stanley Brown of the breeding ground in the year 1891.

The continuous red line, as appears from the colour is 8upi)osed to be the
condition of the rookery in 1882, and the broken red line is supposed to

be the condition of the rookery in 1870; that is to say, this map is sup-

posed to show that it had gone from the dotted line up to the thick line

between 1870 and 1882, and had shrunk from the thick red line of the

hatched colour, as it is called, by the year 1891.

If any maps or records had been kept in the Islands jwssibly I say
there might have been some value about it but it is somewhat astonish-

ing when [ tell you that these marks i>articularly the thick line and the

dotted line have been put down by people, two of whom have been
absent 14 or 15 years from the islands, from memory not going even
upon the islands again—made either in San Francisco or in some other

place where they were without a note or memorandum of any sort or

kind. I ask you to look at that part by the Sea Lion Point, look at the

lines opposite side of the Islands. Look at the way in which niinute

curves are supposed to be drawn from memory and all I say is that that

class of testimony may be of some value to show general increase or

general decrease but can be of no value in order to form an estimate aa

to whether or not the condition of the Islands is due to the killing of

females as distinguished from the killing of males. I give my learned
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friends simply the references in each case to the affidavits where they

will find my statement supported, that these lines have been drawn by

people who have been absent in all but one case 10, 12, or more years

from the Island and from memory without notes. It is the United

States Case, Appendix n° 2, pages 3, 44, 60 and 167. Those are the

affidavits of tlie gentlemen, Mr, Morgan, Mr.McIntyre, Captain Bryant

and Mr. Stanley Brown, Mr. Stanley Brown, of course, being responsi-

ble only for the plotting of what he saw in the year 1891.

Senator Mokgax.—Did Mr. Stanley Brown's report have no reference

to Mr. Elliott's previous surveys?

Sir Richard Webster.—IS^one whatever, Mr. Senator; it was made
entirely upon his own surveys; in fact, it does not appear from any
reference in Mr. Stanley Brown's affidavit, so far as direct reference is

concerned,—you cannot tell if he had it or not.

Senator Morgan.—Mr. Elliott surveyed the same rookeries!

Sir BiCHARD Webster.—Mr. Elliott surveyed the same grounds;

but no reference is made anywhere to Mr. Elliott's Eeport as I said the

other day by Mr. Stanley Brown.
Xow, Mr. President, I was challenged the other day with regard to

the Kussian figures of killing. I know now they will not dispute the

figures, but they say that we made an improper use of them. 5ly point

is that prior to 1867 and 1868 no experience of the Islands would have
justified a killing of anything like 100,000. May I remind you for a
moment of how the matter stands? We say that the average of the

figures given on page 132 of the British Commissioners' Eeport, showing
the killing prior to 1868, shows an average of less than 40,000 a year.

They do not now dispute the authenticity of the figures so far as they
appear, of course, a few years were only estimates, but all the figures

come from United States sources. But what they say is, that you, the

British Commissioners, have behaved very unfairly and very improp-
erly in estimating the figures at something less than 40,000 and your
case is an unfair case, because you have made that statement. I desire

to tell the Tribunal that in the United States Executive Documents,
N° 36 of the 41st session, Mr. Mclntyre, the witness referred to many
times by the United States reporting to Mr. Blaine in the year 1869, or

rather reporting to Mr. Boutwell, the Secretary of the Treasury, and
Mr. Boutwell sending it on to Mr. Blaine who was then the speaker of

the House of Bepresentatives,—it is on page 15,—uses this language
with regard to the Russian killing, which, at any rate, show that the
British Commissioners were not less accurate than Mr. Mclntyre, in

fact they have been more liberal.

From the same authority (that appears to be Vemianodoflf), we learn that daring
the first few years followiiag the discovery of the Islands in 1781 over 100,000 skins
were annually obtained; but this it seems was too large a number, for the decrease
in the yearly return was constant until 1842, when they became nearly extinct; and
in the next decade the whole number secured was 129^178, being in 1852 but 6,564.
But from 1852 under judicious management, there appears to have been an increase,
and, in 1858, 31,810 were taken which was the largest catch in any one year until
1867, when, as 1 am informed, some 80,000 or 100,000 were secured under the supposi-
tion that the territory would soon be transferred to the United States.

Now that was the statement made perfectly impartially in 1869 by
Mr. Mclntyre that the largest annual catch in any year from 1842 down
to 1869 had been between 31,000 and 32,000.
Lord Hannen.—That is not in accordance with all these figures

because some are larger.

Sir Richard Webster.—In the year 1865—Yes—That is the first

that I see.
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Lord Hannen.—There is some in 1859.
Sir EiOHARD Webster.—It is just 32,()00.

Lord Hannen.—And in 18G5 it is 40,000 odd.
Sir Richard Webster.—But your Lordship will notice tliat thoHe

years 18C3, 1864 and 18G5 have a query against them. 1 (|uote this not
for the purpose of saying one is as true as tlie other, but tor the puri)o»e
of showing the conclusion drawn with regard to the figures by inde-
pendent persons advising the United States many years ago was in
accordance with the independent judgment, made by the British Com-
missioners, and, yet it is in the face of this, tluit a grave attack is made
by the United States on the unfairness of the British Commissioners,
because they thought fit to say that the average of those years did not
exceed 40,000 seals ^er annum on an average of years.
Now, Mr. President, attention was called by niy learned friend Mr.

Carter, or Mr. Coudert, to one or other of the replies from Naturalist*.
I think, Mr. Coudert read professor Huxley if I remember and I want
the Tribunal exactly to understand how that matter rests.
Will you be good enough to oblige me by taking the first Volume of

the United States Appendix.
Senator Morgan.—May I enquire, Sir Richard, whether there is

evidence in this case to show that during the time of the rest which
the Russians gave to these Islands that they provided that sealing
might go on on one island while the other was entirely exempt.

Sir Richard Webster.—I do not know ]\Ir. Senator Morgan, but I

think it is quite possible and a very reasonable suggestion. I do not
know how it stands. I do not remember it.

Senator Morgan.—I only called attention to it to have it looked into.

Sir Richard Webster.—It strangely accords with a note that I

have of an observation that I intended to make to this Tribunal as to

what might be reasonable with regard to these Islands, but I mention
this that I do not really know whether the " Zapooska" was sometimes
at St. George's sometimes at St. Paul's or how it is.

IN'ow I want respectfully to caution the Tribunal on this, because it is

clear that these replies of the naturalists must be at any rate consid-

ered with some little caution though many of them are not against me
at all having regard to the way in which their opinion was invited.

Would you kindly look at page 415. A statement occurs there, by
Mr. Merriam, of supposed facts, upon which the expert gentlemen are

asked to express an opinion, and, it is not going too far to say, that in

many of these most important facts there was a serious controversy of

fact known to exist at that time. Therefore one must to a certain extent

regard the report and opinion, however distinguished the author of it

may be, with some little caution, having regard to the nature of the

memoranda which was put before them.
I will only call attention to the most important matters, and I will

take them, if you will bear with me, by the numbers. In i)aragraph
8—I indicate those which cannot be taken as facts:

The act of nursing is performed on land, never in the water. It ia necessary,

therefore, for the cows to remain at the islands until the young are weaned, which
ia when they are 4 or 5 months old.

Now there is not a passage in the evidence which justifies that state-

ment, that as a matter of fact, the pups are weaned lieforo they are

four or five months old. The evidence on both sides shows that in the

end of July and beginning of August the pups are scattered all along

the islands and apparently weaning, in the ordinary sense of the worn,

has taken place long before that.
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Senator Morgan.—I believe it is true that the female seal, Sir

Richard, never nourishes her young iu the water.

Sir KicHARD Webster.—Certainly, but that is not my point. My
criticism is with reference to the statement that it is necessary for the

cows to remain on the land until the young are weaned which is when
they are four or five months old. I addressed the Tribunal last Wednes-
day or Thursday on the matter and for reasons which I gave, I con-

tended that apparently the period of actual nursing by the mother seal

before the pup becomes to a certain extent independent cannot be put

at the outside at more than five or six weeks.

Senator Morgan.—My question only related, you know, to the fact

that whatever nursing there was and whatever time was occupied was
necessarily on land.

Sir Eichard "W^ebster.—And I never contradicted that.

Senator ^Morgan.—I was not aware Sir Richard, that you had or

that I said you had.
Sir Richard Webster.—I will deal with anything I can, of course,

but it does not really bear upon my point. ]My point of attack is the
statement that they are not weaned till they are four or five months
old. I say that that is not accurate. Then at the beginning of para-

graph 10 copulation takes place only on land. I say that that is not
accurate. Then 14:

Cows when nursing, and the non-breeding seals, regularly travel long distances to

feed. They are commonly found 100 or 150 miles from the islands and sometimes at
greater distances.

Jt is not too much to say that that is, at any rate, a very disputed
point. Here, it has been treated as an ascertained fact.

Then 17:

The nonbreeding male seals ("holluschickie"), together with a few old balls,

remain until January, and in rare instances even until February.

That, again, as a statement of fact, cannot be supported.
Then 18:

The fur-seal as a species is present at the Pribilof Islands eight or nine months of
the year, or from two-thirds to three-fourths of the time, and in mild winters some-
times during the entire year.
The breeding bulls arrive earliest and remain continuously on the islands about

four months; the breeding cows remain about six months, and the non-breeding
male seals about eight or nine months, and sometimes during the entire year.

I think that is a grossly exaggerated—I will not say more than
that—.
Then 20:

In addition to the commercial killing above described, a number of male pnps
were formerly kilhd each year to furnish food for the natives, but the killing of
pujis is now prohibited by the Government.

When I remember that this report was written in 1892, and that the
killing of pups continued under protest, up till the year 1890, 1 think
the fact had perhaps better have been more distinctly stated.
Then at the top of page 417— (I am only calling attention to the

most pointed ones)—You will see this:

Inasmuch as the number of seals annually secured by pelagic sealing represents
but a fraction of the total number killed, a glance at the above figures is enough to

show that the destruction of seal life thus produced is alone sufficient to explain
the present depleted condition of the rookeries.

Mr. President, I cannot but wonder whether, when this was written
Mr. Merriam had or had not been allowed the privilege of seeing Mr.
Elliott's Report! Those words obviously mean but a very small frac-
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tion. Of course, if it was 90 per cent, 95 per cent, or even 75 per cent,
there would be no object in ])uttinj? it in—it wouhl liave conveyed to
the mind of an ordinary reader that a very huuiU traction indeed of the
seals that were shot at were recovered.
Then at the end of the 4th paragrapli on page 417, you will see this:
It is ovideut that this killing of nonhreeding malos could in no way aftoct the size

or annual product of the hreoding rookorios unless the number kill«-«l wa« so arvtkt
that enough males were not left to mature for breeding purposes. There u no
evidence that this has ever been the case.

I do not know now whether Mr. Merriam had seen Gott's Report, the
Treasury Agent Lavender's Report, Murray's Report which is in the
year 1890 and 1889, stating that 1889 he. Lavender, conld not find
enough breeding males upon the rookeries that there was none left.

It is a most distinct statement. It may be right or wrong—that I sub-
mit to the judgment of the Tribunal, but, to say the lea.st, it is rather
strong for Merriam to state if he knew of this report that—there is no
evidence of there being any loss by virile males.
Then further down he says

:

Having been selected by ray Government solely as a naturalist, and having inves-
tigated the facts and arrived at the above conclusions and rccoinmendations from
the standpoint of a naturalist, I desire to know if you agree or difl'cr with me in
considering these conclusions and recommendations jnstiticd and necessitated by
the facts in the case.

I am not at all surprised, Mr. President, that gentlemen replying to
that ex parte letter and taking those statements to be fjicts, you lind

some of their Reports more unfavorable to my contention than you
would perhaps have had, if a more accurate statement of the real con-
dition of the evidence had been put before them. But even then there
are certain matters which I think should be referred to. I call atten-

tion to the letter of Mr. A. Milne-Edwards, who is '' Le directeur du
museum d'histoire naturelle", in Paris. At page 419, in the end of the
second paragraph he says

:

We know that our migratory birds are, during their travels, exposed to a real war
of extermination, and an ornithological international coiinnission has already exam-
ined, not unprofitably all the questions relating to their preservation.

Would it not be possible to put fur-seals under the protection of the navy of
civilized nations.

And then on page 419 he says

:

There is, then, every reason to turn to account the very complete infonnation
which we possess on the conditions of fur-seal life in order to prevent their auniiii-

lation, and an international Commission can alone determine the rules, from which
the fishermen should not depart.

Therefore he, with prudence and caution is not prepared to endorse

the statement suggested by Mr. Merriam that nothing but the absolute

prohibition of pelagic sealing is to be the remedy.
Then I come to the letter of the gentleman who writes from Chris-

tiania, Mr. Collett. I am only of course taking those from which I say

evidence in my favour can be obtained. At page 421 he says:

My own countrymen are killing every year many thousands of seals and cyWo-

phorw on the ice barrier between Spitzbergeu and Greei\laud, but never females with

young; neither are the old ones caught, or and that is the greatest number, the

young seals. But there is a close time, accepted by the different nations, just to

prohibit the killing of the females with young.

That is not in favour of complete prohibition of pelagic scaling.

I next read an extract from a letter from Dr. G. Hartland of Bremen
which will be found on page 422, in which he says:

I sincerely regret that for practical reasons it cannot be thought of to prohibit

fur-seal hunting for a few years entirely, as this would naturally assist numerically

the menaced animal.
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Applying both to land and sea. Then Professor Salvador! from

Turin says on page 423:

No doubt the free pelagic sealing is a cause, -which will act to the destruction of

the seal herds, and to that it must be put a stop as sood as possible.

But at the same time, I think that the yearly killing of about 100,000 young males

on the Pribilof Islands must have some influence on the diminutions of the herds,

especially preventing the natural or sexual selection of the stronger males, which
would follow, if the young males were not killed in such a great number. So that,

with the stopping of the pelagic sealing I think that, at least for a few years, also

the slaughter of so many young males in the Pribilof Islands should be prohibited.

That is a very remarkable thing showing that his judgment, even in

the face of the statement made that there was no evidence that there

had not been a sufficient number of males left, in Mr. Merriam's letter.

Then Dr. Blanchard who writes from Paris, says, in the third para-

graph of his letter at page 427

:

I will go even further than you, for I think it urgent not only to rigidly prohibit
the taking of the migratory Callorhinue in the open sea, but also to regulate and
limit severely the hunting on land of males still too young to have a harem.
According to your own observations the male does not pair off before the age of

6 or 7 years and the female gives birth to oulj- one pup at a time. It can be said,

then, that the species increases slowly and multiplies with diflSculty. These are
unfavorable conditions, which do not allow it to repair the hecatombs which for
several years past have been and are decimating the siiecies.

That points quite as much to the regulating and dealing with the
matter upon the islands as at sea.

I next read from the letter from the two gentlemen at Stockholm, at
the bottom of page 428. After saying that the facts stated would form
a base for regulations, they say:

These regulations may bo divided into two categories, viz—Imo.—Regulations
for the killing, etc., of the Fur-Seals on the rookeries in order to prevent the gradual
diminution of the stock; 2do.—Regulations for the Pelagic Sealing or for the hunt-
ing of the Seals swimming in the ocean in large herds to and from the rookeries, or
around the rookeries during the time when the females are suckling the pups on
land.

Obviously a very just and jwoper recommendation. Now I know
there are some others who accept "wholesale", (if may use the expres-
sion), Mr. Merriam's recommendation to condemn pelagic sealing and
pelagic sealing only. It is not doing too much to call your attention
to the character of the letter addressed to them by Mr. Merriam, and,
notwithstanding that, to the very important—statements and opinions
given in reply by some, of those distinguished naturalists.
Mr. President, it is said that pelagic sealing is the only cause that

has injured this race of seals. It is utterly impossible for my friends
even to prove it, I say it is utterly impossible for my friends even to go
near establishing any proof of it. I care not what figures are taken.
I will take the whole pelagic sealing up to any date you like to give.
Tbe year they take is 1884, contrary to the facts found by the original
investigation of tliese matters by either Mr. Goff, Mr. Elliott, Mr. Mur-
ray, or anybody else—for the purposes of their case to day they say in
1884 a decrease observed. Why, Sir, if you took the whole pelagic
sealing up to 1884, and if you assumed that every one of the seals
killed to bear a pup, and if you assumed all those pups to live, it could
not have had anything like influence upon the year 1884 as suggested.
But, of course, that would be grossly unfair to pelagic sealing, because
the case made by the United States is that only one-half of the seals
that are born are males—that is to say, one-half are males and one half
females; and only one half of th.ose males return as yearlings—that is

to say one quarter of the total number—and still less as two year olds.
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1881, 11,655—if you apply even the tests of the United SUite« Com.
niissioners to that, the reduction in the year 18S1 in two and three-
year-olds, could not amount to more than between 4,(KK) and 5,000 seals
if every one of the females produced a i)up.
Mr. Carter.—How many do you say?
Sir EiCHARD Webster.—I give the figures they are in the Tuhle

page 257 of volume II, of the Appendix to the Counter Case of the total
Pelagic Catch. In 1879 it is 11,090; in 1880 15,227; in ISSl, ll,*;'-^.

Mr. Carter.—I mean your statement of what it would amoiint tot
Sir KiCHARD Webster.—I say, if you assume all to be femah-s, and

merely apply the death-rate from the United States table, the utmost
deficiency there could be of two and three-year-old's in the year 18d4
would be between 5,000 and 0,000 seals.

But now, Mr. President, will you let me remind you what the condi-
tion of things is with regard to pelagic sealing. It is very well put,
Sir, at page 211 of the British Counter Case and the references are
given to the detail information about it in the Commissioners Jiei>ort.

In the Case of tLe United States, it is claimed that this took place conriiirently
with iucreased sealing in Behring Sea and in consequeDce of the death of suckling
female seals. But in 1884 only one Canadian sealing-Hchooner is known to Lave
entered Behring Sea.

The first ship to enter was in 1883, the "San Diego", an American
ship.

But in 1884 only one Canadian sealing-schooiicr is known to have entered Behring
Sea, and in 1885 but two schooners, and it was not till 188G that as many as Hixteen
Tessels entered the sea.

Now the case made with regard to the killing and deterioration of
the holluschickie or the males is due to the fact it is said of the nurs-
ing mothers being killed in Behring Sea. !N^ow I need not do more than
put my point before the Tribunal to show the impossibility of sealing
to that extent inside Behring Sea, up to the year 1886, having had any
sensible effect on the rookeries at all the answer is whatever nifvy have
been the diminution of general seal life unquestionably' pelagic sealing

played its part, and I have not for one moment suggested the contrary
but you must look to some other cause to find the very large decrease
and, looking for some other cause, you find it in the evidence to which
I have called your attention.

Now with reference to the fact that in the years 1891 and 1892 tliat

there is no dimunition of the number of seals found at sea, you will

find at page 29 of the Second volume of the Appendix to the British

Counter Case, the Summary of the evidence of 132 witnesses as to the

seals being as numerous at sea in the years 1S91 and 1892, that so far

as you can gather from that testimony there has been no corresixniding

decrease in the seals at sea, confirming another matter upon wliich the

Commissioners and others have expressed an opinion tlmt the efUn't

of this treatment upon the islands may be to drive a considerable

number of the seals to the sea. I was asked by Senator Morgan whether

there was any evidence at all of these animals suffering from dist'aset

I expressed an opinion or rather 1 remarked that any race of animals

would indeed be extraordinary which was entirely free from disease to

which, as far as we know certainly aU animals that have ever com©
under our notice are subjected.
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Senator Morgan.—T assume they must be necessarily the subject of

disease.

Sir ]{icnAKD Webster.—But there is very remarkable evidence

about it. J oujiht to have been able to answer it off hand, but I turn

to that which contains more knowledge and truth about Seal life than

anything else, and that is to the Eeport of the British Commissioners

I call attention to paragraph 339 of the British Commissioners Eeport;

It can scarcely be doubted that the fur-seal of the North Pacific is also subject to

diseases of various kinds;the prevalence or otherwise of •svhich have their eflects on
the numbers at each particular period. Inquiries made on the subject have, how-
ever, not brout^ht to light any notable mortality which has been attrituted to dis-

ease, nor do previously published reports include any mention of such mortality.

It may thus at least be inferred that no notably fatal disease has attacked these

animals while upon their breeding islands within historic times, but it is not safe to

afiirm that disease has been wanting, or that epidemic diseases may not, at any given
time, appear, and require to be allowed for in any regulations made respecting the
killing of seals.

In the Report of Mr. C. H. Jackson on the fur seal islands of Cape Colony, already
referred to, he writes: "Ui)on several islands, especially in the Ishabar group, are

to be found the remains of vast numbers of 'seal', probably the eifects of an epi-

demic disease at some distant period".
On the same subject and referring to the same region, Mr. H. A. Clark writes as

follows, quoting "Morell's Voyages": "In 1828 Captain Morell, in the schooner
'Antartic', visited the west coast of Africa on a fur-seal voyage. At Possession
Island, in latitude 26- 51' south, he found evidence of a pestilence among the fur-seals.

The whole island, which is about 3 miles long, he states, was covered "with the car-

casses of fur-seals, with their skins still on them. They appeared to have been dead
about live years, and it was evident that they had all met their fate about the same
I»eriod. I should judge, from the immense multitude of bones and carcases, that not
less than half-a-million had perished here at once, and that they had fallen victims to

some mysterious disease or plague." About 17 miles north of Possession Island are
two small islands not over a mile in length, where Captain Morell found still further
evidence of a plague among the fur-seals. "These two islands," he says, "have
once been the resort of immense numbers of fur-seals, which were doubtless destroyed
by the same plague which made such a devastation among them on Possession
Island, as their remains exhibited the same appearance in both cases".

Elliott, after stating that he has observed no disease among the seals of the Pri-

bilof Islands, quotes a recorded instance of a plague aftecting the hair seals of the
north of Scotland, Orkney and Shetland Islands, and adds: "It is not reasonable to
suppose that the Pribilof rookeries have never suffered from distempers in the past,
or are not to in the future, simply because no occasion seems to have arisen during
the comparatively brief period of their human domination ".

At page G2 of the Census Eeport. I happen to know the place men-
tioned very well indeed, and some-thing about the seals, too—speaking
of the hair seal, Mr. Elliott puts this in his note:

The thought of what a deadly epidemic would effect among these vast congrega-
tions of Pinnipedia was one that was constantly in my mind when on the ground
and among them. I have found in the British Annals (Fleming's) on page 17 an
extract from the Notes of Dr. Trail: " In 1833 I inquired for my old acquaintances,
the seals of the Hole of Papa Westray, and was informed that about four year*
before tliey had totally <leserted the islands and had only within the last fewmontas
begun to reai)pear. . . About fifty years ago multitudes of their carcasses were cast
ashore in every bay in the north of Scotland, Orkney and Shetland, and numbers
were found at sea iu a sickly state."

I cannot help thinking that with an enfeebled race for the reasons
which I have been referring to, and with the want of supply of sufficient
virile males snch a condition of things is not less likely in the future
than it has been in the past.
Mr. President, on many of the matters upon which I have addressd

you, there is interesting information to be found in connection with the
photograi)h8 which are before the court ; but of course I do not want to
stop to occupy time by tho.se being examined, as the Tribunal can ask
lor information upon them if they desire anything further in that con-
nection.
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The President.—May I beg to put a question to yon, Sir Richard,
in regard to the statement yon nmdo a f«nv minutes ago.

Sir KiC'iiARD Webster.—Wliich is that!
The President.—The statement with regard to the ahumlance of

fur-seals at sea. You say that tiie driving and ill-treatment of the walH
on the islands may have driven a great quantity of seals to the sea.

Sir Richard Webster.—Possibly.
The President.—Do you mean to say they would resort to any land

during the time they were at sea?
Sir Richard Webster.—Oh no; I think there would be more found

at sea. Of course I do not want to reargue the f|uostion. My conten-
tion is that except for the purpose of reproduction, as with the bulls,
there is no evidence of the absolute necossity of going to land at all,

that a large number of the holluschickie do go, jiossibly by gregarious
habits, and possibly for other reasons; but that 1 suggested to you that
it is not a vital necessity except in the cases to which 1 have referred.
The President. You admit, then, that they must go for those few-

purposes.
Sir Richard Webster.—Certainly. It seems to me fair upon the

evidence to point out that in all ])robability a less number of these
animals would be likely to be found on the islands, and a larger num-
ber at sea if there was the amount of disturban<;e on the islainls to
which attention has been called; but of course, Sir, that they would
go back again in large numbers is equally plain when the disturbing
element was removed.

I was asked to hand in and before I conclude I propose to hand in

the paper of regulations. These, Sir, are the regulations which I, in

conjunction with my learned friend the Attorney General and my otlier

learned friends, submit to the Tribunal as the regulations whii-h upon
the evidence, ought to be laid down by this Tribunal, assuming there

be proper management upon the islands; and I can only repeat that

which he put before you. Sir: these have not been framed as a bid in

order that they may be the subject of further expansion. They have
not been framed from our point of view of consideiingwhat is the least

we would offer, thinking the Tribunal ought to order more. Rightly or

wrongly, these have been framed with the intention of putting before

the Tribunal what would appear to be fair regulations, having regard

to the evidence as to the seals that ought to be protected in IJehring

Sea, by which 1 mean the gravid females passing from through the

Aleutian Passes to the Pribilof Islands and the females in immediate

attendance upon the islands nursing their young. They are as follows:

Regulations.

1. All vessels engaging in pelagic sealing shall be requixod to obtain licences at one

or other of the following ports:
Victoria, in the province of British Columbia.
Vancouvei-, in the province of British Columbia.
Port Toumsend, in Washington Territory in the United States.

San Francisco, in the State of California in the Tinted States.

2. Such licences shall only be granted to sailing vessels.

3. A zone of twenty miles around the Pribilof Islands shall be established, within

which no seal hunting shall bo permitted at any time.

I do not propose to reargue, Mr. President, that that m^ans a very

much larger zone in reality, because of the absolute necessity of observ-

ing the zone. .

Senator Morgan.—You mean, sir Richard, that it shall be estab-

lished by law in both countries?

Sir Richard Webster.—Certainly.
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4. A close season from the 15th of September to the 1st of July, shall be estab-

lished, during which no pelagic sealing shall be permitted in Behring Sea.

5. No rilies'^or nets shall be used in pelagic sealing.

6. All sealing vessels shall be required to carry a distinguishing flag.

7. The Masters in charge of sealing vessels shall keep accurate logs as to the times

and places of sealing, the number and sex of the seals captured, and shall enter an

abstract thereof in their official logs.

Probably some members of the Tribunal may not know the distinc-

tion between a " Log" and an '' Official Log". The official log is that

which the Master is bound to enter up and deposit at certain places at

the end of every voyage; the daily log is only accessible if you can get

access to the ship. The official log is a public document, and must
be deposited under penalty. It Is in order to insure that the infor-

mation may be accessible that it is proposed to enforce entries in the

official log.

8. Licences shall be subject to forfeiture for breach of above regulations.

Senator Morgan.—All these eight propositions, as I understand it,

are based upon the assumption that the two Governments, or the Gov-
ernments respectively, shall enact laws to that effect?

Sir EiCHARD Webster.—Certainly.

Lord Hannen.—And I suppose it is for that reason that you do not

go into the question of how these are to be enforced?

Sir KiCHARD Webster.—It is for that reason, my Lord. I suggest
that what I may call the proper determination of this Tribunal would
be a determination of the regulations which ought to be made; from
the ])oint of view of the necessity of preserving seal life and that it

would not be proper for this Tribunal, or just to the United States or

Great Britain, to dictate in what form the local municipal legislation ot

the two countries should be to enforce the observance of the regula-

tions, or what should be the amount of the penalty or the degree of

punishment. As regards clause eight we thought that it would not be
right that where there had been a breach of the regulations the license

should continue as though no such breach had taken j)lace; but with
regard to the form of municipal legislation, I have conceived that the

actual machinery whereby the United States and Great Britain respec-

tively would legislate in order to carry out and enforce the regulations,

is a matter which should be left entirely to them.
Senator Morgan.—Sir Richard, if you please, n° 3 reads, " A zone

of twenty miles around the Pribilof Islands shall be established, within
which no seal hunting shall be permitted at any time." The distance
between the islands of St. Paul and St. George is about 27 miles.

Sir KiCHARD AVebster.—Thirty-six.
Senator Morgan.—If you say "around the Pribilof Islands", I do

not know where the centre of that zone would be.
Sir Etchard Webster.—The regulation means from the nearest

land, Sir. That is the proper expression. " Around the Pribilof
Islands" like the selvage, or border. It is 20 miles from the nearest
land, and there would be no right to go between the two islands.
Lord IIannen.—You might express it, then, as within twenty miles

of any land.
Sir Richard Webster.—Within twenty miles of the nearest point

of land. It practically is extending the three mile limit for the pur-
poses of this case by convention; because, Mr. President, as you
observe, these regulations which are being suggested, to be determined
by the Tribunal as though by agreement between the two nations;
failing agreement between the two nations, they are being established
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by this Tribunal. And upon the point which I think Ix)rd Ilannen
and Senator Morgan directed my atcetitiou t<), it is not to \)e Hup|M)Ke<l,
for reasons that I will say a word about in a moment, that two nations
agreeing with each other, would consent to delegate to the other nation
the form of determination as to what shall be the legislation which the
particular nation would itself lay down. To j)oint my observation:
the United States would never consent to Great Britain dictating
to the United States what would be the form of the United Staten
legislation.

Lord Hannen.—The regulations cannot be carried out in either
country without legislation.

Sir Richard Webster.—In neither country could the rights of
nationals upon the high seas be interfered with except by municipal
legislation.

Senator Morgan.—And therefore there has to be in both govern-
ments legislation that is as nearly parallel as it can be made.

Sir Richard Webster.—Subject only to the good feeling and good
faith on the part of the Government making the legislation, that the
act or statute shall be effective for the purposes for wliich it is intended.
Senator Morgan.—Then I understand that if we should adopt regu-

lations, with such amendments as you have proposed to them, that
these regulations would have no sanction for their enforcement except
the fact that this award would make them a part of the treaty obliga-

tion between the two Governments.
Sir Richard Webster.—I consider. Sir, it would be just as tlumgh

the two nations had agreed upon regulations and then there would be
a moral obligation upon each country to give effect to that agreement,
and that moral obligation would have as much effect, of course and be
as much respected, as if it were a legal obligation.

Senator Morgan.—And in the case you suggest, of either govern-

ment failing to carry into effect by law regulations that were satisfac-

tory to the other.

Sir Richard Webster.—I have not suggested that.

Senator Morgan.—I am suggesting it—or any regulations at all, then

the remedy of the other Government would be only to hold that the

Government failing to carry them into effect had not complied with its

treaty obligations.

Sir Richard Webster.—I should think so. There was one regula-

tion that we did not think it right or proper, Mr. President, to insert,

because it seemed to me it ought to come essentially from the Tribunal,

and that is as to whether or not these regulations should continue for

a definite time or should be supposed to be in perpetuity. Of course,

in one sense the Tribunal could not affect the rights of the nation.

Assuming that the award, being enforced by municipal legislation,

and in five or ten years time either the United States should take the

view that it was not satisfactory, or that Great Britain should take

the view that in the circumstance then shewn to exist the stateof things

was not satisfactory, no award of this Tribunal could limit the right

of the country in the future to say.

The President.—I can hardly think it is permissible that yon should

say such a thing before us. We are doing serious business, and the t wo

Governments have pledged themselves to execute whatever we award.

If they break their word, of course they can do so, but they have ple<lge«l

themselves.
Sir Richard Webster.—If you will forgive me for a moment, I was

going to deal with that matter. I had not finished the mere exprei>&ioD
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of the pioi)osition. I desire to say that if there was a chauged state of

oircmnstances after the regulations were iu force that could uot legally

alter the right of a country to say. " We must make a fresh bargain ;"

but I desire to point out that after this full discussion—that was the

very word on my lips—this Tribunal may be of opinion that it has suffi-

cient information to indicate that at any rate they can see so far into

the future as to be able to say eitlier that the regulations are so moder-

ate that tliey will always be useful or at any rate that they ought to

last for a i>eriod of years: aiul it seems to me that if the Tribunal took

that view then they would or might indicate upon the face of the reg-

ulations that they ought uot to be touched or interfered with or

denounced by either Government for a period, or not until after the

period of a given number of years, and then that the moral obligation,

as strong as the legal obligation, would be imposed upon those countries

for whatever time the Tribunal should indicate. I hope you will follow,

Mr. President—1 apologize for having ventured to interrupt you—that

that was what was in my mind, the sequence of what I desired to put
before you that if the Tribunal desired to indicate that either in all

time or for a period of years which they thought sufficient to indicate,

the regulations ought to be maintained unaltered then the moral obli-

gation would rest on the nations as I have already said. I did not mean
in anyway to suggest that either country ought to do otherwise than
loyally act up to the award. On the other hand, I feel it my duty to

point out that the Tribunal itself cannot tell for certain what the effect

of regulations may be. It may be that the herd of seals will become
so numerous that they will be in such a condition as to be an injury to

the tishing industry of the Pacific. It may be that the herd will not be
sufficiently protected for all time, and that therefore the United States
may ask for some further protection. According to the best of their

lights the Tribunal sliould, if I may humbly submit, deal with that
matter; and it is for that reason that I did not think it respectful to

the Tribunal to intimate whether there should be a suggestion by the
Tribunal that the regulations should be maintained for a limited time
or should be indefinite as to time.
The President.—The point was whether it would be wise for us to

foresee a change in circumstances and to legislate for perpetual mainte-
nance of our regulations. That was the question in my mind.

Sir Richard Webster.—Yes sir; I have one or two questions to
notice.

before any general scheme for the preservation of seal life as a whole,
someoi)inion must be formed, some mental decision must be come to as
to what is a proper condition of things upon the islands. It is abso-
lutely necessary. You may not say anything about it in your award;
that I have nothing to do with but in making up your mind what regu-
lations are Jiecessary as a restriction upon the lights of the peJagic
sealer you must have formed some opinion in your mind as to what will

be the tic facto exercise of rights by the United States upon the islands.
For instance, supposing that you were of opinion that the United States
were g<»ing to kill every seal within the next five or six years, as they
say in law they have a right to do, and I do not deny their legal right to
do it; supposing you were of opinion that the United States were within
the next five or six years going to kill every seal on the islands, there
would be no necessity of regulations at all. On the other hand if you
were nf opinion that the United States were going to be moderate in
the exercise of their so called rights, then the pelagic scaler, who would
be entirely benefitted by that njoderation, ought to have his rights
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restricted. And from that point of view, iiotwitlistandinj; the observa-
tions of my learned friends I say the Mritish (Jomniissinnrrs approached
thfc i)roblem of zone fairly. Whether or not the parli<Mdar liKurcH thev
suggested would be what this Tribunal would think to be fair is entirely
a ditierent question; but speaking of it as a proposal, it was u perfectly
legal and rational way of dealing with the whole (|uestion.

I am afraid my learned friends and those they represent care so little

f(U- suggestioas made from Great Britain that they probably will think
it impertinent of me even to nmke a suggestion; but having studied this
matter, I only put it for their consideration : I think if they were to kill

off a certain proportion of the old bulls, really effete bulls, every year,
and never drive a seal twice, that is to say, kill all they <Irive, at any
rate, any distance more than a few liundred yards, and iwrimlii-ally

leave certain of the rookeries undisturbed, there would very mmn be
an enormous increase in these herds of seals. Of course my learned
friends may suggest that it is impertinent of me even to have made a
suggestion of the kind. They may think that nob(»(ly appearing for

Great Britain has a right to express any opinion with reganl to man-
agement upon the islands. Certainly the exi)erien(e in the past would
seem to indicate that a little more control is, to say the least of it, ilesir-

able. Almost as much has been practically coniedcd by the [Jnited

States Case. But, Mr. President, I cannot help thinking that in tixing

any regulations, whether in Behring Sea, and still more, as I will say, if

you willpermitme, afterwards, outside Behring Sea—in fixing any regu-

lations dealing with the question of seal life as a whole, nobody could
properly consider the problem without having formed in his own mind
some standard idea, as to the way in which the islands will be con-

ducted, and the extent to which the killing will go on in any particular

season.

The Tribunal here adjourned for a short time.

The President.—Sir Eichard, we are ready to hear you.

Sir Eichard Webster.—Mr. President, the Tribunal will notice

that the Eegulations that we propose are confined to Behring Sea; in

four respectful contention to thisTribunal looking at the matter as care-

fully as possible, it seems to us impossible to come to the conelusion

that the jurisdiction of this Tribunal was intended to extend anywhere
over the ocean. Our submission is that the area of jurisdiction f()r the

purposes of Regulations is the same as the area of h'ifjht. But I par-

ticularly desire that the position of Her Majesty's Government should

not be misunderstood ; Her Majesty's Government, and the Cana<lian

Government have, from the first, been willing, and have expre8se<l their

willingness, to concur in any reasonable Kegulatit>ns for the jjrotection

of seal-life as a whole—I mean of seal-life generally; on the groumls

we have explained in argument Ave submit that the jurisdi<'tion of this

Tribunal to make Eegulations is confined to the area in dispute—that

is to say that part of Behring Sea, east of the line of demarcation men-

tioned in the Treaty of June 18G7.

I cannot help reminding you Sir, of one sentence in passing—that if

that were not so, you would apparently have juris«lictiou to make Eegu-

lations for the Commander Islands without the i)resence, here, of Kussni,

because those are equally seals in or habitually resorting to IJelinnjf

Sea; and therefore it would seem to point, of necessity, to the original

area which was the subject of so much discussion.

The President.—May I remind you that the Eegulations we have to

do with are merely between England and the United States.

Sir Eichard Webster.—That is entirely why 1 pointed it out, if 1

may say so.
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The President.—There would be no objection in principle even for

them to bear on the Commander Islands.

Sir KicHARD Webster.—That is why I ventured to point it out, I

only submit it; I must not re argue it.

Lord Hannen.—You can scarcely say that the seals in the Com-
mander Islands habitually resort to the Pribilof Islands, even though
they may sometimes go there.

Sir EiCHARD Webster.—There is nothing about habitually resort-

ing to the Pribilof Islands, my Lord. It is habitually resorting to

Behring Sea.

Mr. Justice Harlan.—But Question 5 speaks of seals frequenting

the Pribilof Islands.

Sir Richard Webster.—I am only too glad to know that my argu-

ment has been appreciated by every Member of the Tribunal. In Ques-
tion 5 it is, " in the fur-seals frequenting the islands of the United
States in Behring Sea"; and in Article VII it is " for the proper pro-

tection and preservation of the fur-seal in, or habitually resorting to,

the Behring Sea". You must not tempt me to reargue this point.

Mr. Justice Harlan.—Then I withdraw my observation.
Sir Richard Webster.—No; the observation must notbe withdrawn

;

but owing to the President's unfailing courtesy in making that observa-
tion to me, it did occur to me it was worth while noting in passing that
some limitation must be put on those words " in any event". But would
you be good enough to consider the particular point I am upon ; and
that is the position Her Majesty's Government took with regard to Reg-
ulations outside Behring Sea.

Senator Morgan.—The jurisdiction over seals that may be found in

the Pribilof herd is not necessarily a jurisdiction over Commander
Islands.

SiV Richard Webster.—There is nothing about '^ Pribilof herd",
Mr. Senator.

Senator Morgan.—I think, Sir Richard, there is something.
Sir Richard Webster,—Well, if so, it has escaped my attention.

I do not think there is anything about Pribilof herd.
Senator Morgan.—That is my own characterisation of the class of

fur-seals that resort habitually to Behring Sea.
Sir Richard Webster.—I do not think there is any distinction, for

that purpose, between seals going to the Commander Islands and the
Pribilof Islands.

Senator JMorgan.—I merely mention that the jurisdiction exercised
would not be over the Commander Islands, but over the seals.

Sir Richard Webster.—Then, again, though I am being led away
from the point I am closely devoting my attention to, it would be in

favour of the argument I am presenting. If they are to be given that
large area, they would extend to other seals,—

Senator Morgan.—If it is in favour of your contention, Sir Richard,
you are welcome to it, so far as I am concerned.
Lord 1Iann]:n.—As Mr. Gram has pointed out to me, our enquiry is

in regard to the questions that have arisen between the United States
and Great Britain in these matters; and no question has arisen as to
the Commander Islands.

Sir Richard Webster.—Mr. Gram has put and your Lordship has
put to me again that which I ventured humbly to call the attention of
the Tribunal many days ago. I am sure you will forgive me for say-
ing that, because you will thereby see that I have not overlooked the
point though I abstain from arguing it over again. 1 am assuming
tliat the Tribunal exercise their own impartial judgment on the matter
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I am only desirous that the position of Her Majesty's Government
should be known. We submit that it is established that the maximiim
number of seals to be killed on the Pribilof Island ouyht to be liuiitt-d

in any year to the number which the condition of seal life ui>ou the
islands will permit without unduly reducinj; the stock.
Senator Morgan.—Have you any number, Sir Richard, to state!
Sir Richard Webster.—It must be less than l(io,0(M>, Mr. Senator.

I should say, if you ask me to make a submission to the Court ; the out^
side number, according to the present state of things, would be about
60,000 as a real, regular annual figure.

That such maximum number should be from time to time fixe<! by
competent inspectors appointed by the United States Government, hav-
ing regard to the observed state and condition of the seals, and that
full and sufficient records should be kept of the number and sexea of
the seals on the islands.

Senator Morgan.—And subject to a reduction below 60,000 in case
of necessity.

Sir Richard Webster.—Certainly, I have indicated that by saying
it should be fixed from time to time by the United States Inspectors,
looking to the observed condition on the Islands.

That all drives on the Islands ought to be carried out under the per-

sonal supervision of competent United States Government officials who
should be responsible for the due observance of any regulations laid

down by the United States.

The President.—That is a suggestion of yours.

Sir Richard Webster.—I am pointing out to you what are the con-

ditions that are necessary for seal life as a whole, regarded as distinct

from pelagic sealing in Behring Sea. I am assuming that what wsw so

much pressed by Sir Julian Pauncefote is being considere<l, that is to

say, the general welfare of seal life in Behring Sea on the Islands and in

the Pacific.

The President.—Altogether.
Lord Hannen.—Did not I catch from you something abf)ut a joint

action between the English and the United States.

Sir Richard Webster.—I was suggesting this, which is only that

which has been agreed to by Russia, that suitable persons designated by
the Government of Her Britannic Majesty should be permitted to visit

the seal islands from the 15th June to the loth December to inspect and

take copies of the records and confer with the officials in order to obtain

necessary information as to the real conditions of seal life.

SenatorMorgan.—That is with a view to furthernegotiations between

those Governments.
Sir Richard Webster.—Quite so, Senator. It is with a view that

you may understand the position which has been for more than five years

maintained consistently and persistently byHer Majesty's (iovernment,

and that, upon those conditions being assented to or arranged, Her

Majesty's Government are perfectly willing to provide by necessary leg-

islation that there should be no pelagic sealing outside, that is to say

anywhere at all prior to the 1st May on the assumption that the I'nited

States would agree equally to limit their nationals fixing a corresp<»ml-

ing date, it may be a fortnight earlier ; I do not know. The question was

put to me—San Francisco is about 800 miles lower down, and I should

think that a fortnight/«arlier would be the proper date to take. That

is suggested to me by Mr. Tupper and those who well understand this

matter, that a fortnight would be a reasonable time between V ictoria

and San Francisco.

B S, PT XIV- X7
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My position, which at any rate has been made clear, is this: the Gov-

erDineiit of II er Britannic Majesty has as much at heart the welfare of

the seal race for the benefit of pelagic sealers as the United States can

have for tlieir nationals. It is a more important interest in Canada than

it is to the lessees, and the few dollars that go into the Treasury of the

United States.

The President.—That is what we may derive from the terms of the

Treaty.
Sir KiCHAED Webster.—And we are most anxious that a proper

arrangement should be made, and as I have said, and I wish to repeat,

Sir JuUan Pauncefote expressed it over and over again, but that is

perfectly independent of the questions that had arisen as a matter of

controversy and which are, for the reasons we have submitted, to be
arbitrated upon by this Tribunal.

The President.—It being admitted that both nations very sincerely

wish for the preservation of seal life, you will permit me. Sir Eichard, to

ask you a question ? I heard you mention, possibly as making an admis-

sion, for it is the general wish of both nations, that you supposed the

fair average number of seals proper to dispose of on the Islands would
amount to 60,000?

Sir KiCHARD Webster.—I was asked by the learned Senator to

make a suggestion and I believe that is the maximum.
The President.—Will you allow me to ask—it is a theory, and we

can only admit this as a theory, as we are not here to make Regulations
inside the territorial rights of each nation, how many seals would you
sup])ose might, on an average, be taken by pelagic sealing every year?

Sir EiCHARD Webster.—You see Mr. President, that would prao-"

tically speaking correct itself, because the character of pelagic sealing

is tliat only a certain proportion, so to speak, of seals can be captured.
It is not possible, as was suggested by Mr. Coudert, for ships to »rowd
the sea and kill every possible seal. I should have thought in that
respect, a part from questions of discrimination, it is perfectly true that
pelagic sealing contains in itself a self correcting element or safety
valve so to say.—Thatyou cannot kill an exceptional number, but remem-
ber that I have assumed that the original Regulations to which I have
called attention are supposed to be enforced under any circumstances
which imposes the condition of no pelagic sealing at all in Behi'ing Sea
up to the 1st July, and no pelagic sealing at any time within a fixed
limit, rigidly speaking, of 20 miles, which means practically 30 miles.
We assume those to be in force always, and I submit under the circum-
stances that pelagic sealing cannot practically injure the race.
The President.—Though it may take a very large proportion,—as

we have seen in the last year—a very large amount of seals?
Sir Richard Webster.—Well that depends, Mr. President, on what

you mean by "proportion". If you only mean " quantity" they may
take a large quantity.
The President.—I mean both.
Sir Richard Webster.—Well, I should have doubted, with aU

respect, if " i)roportion" was a correct expression. Would you define
first with what you would compare it?
The President.—With tlie killing on the Islands.
Sir Richard Webster.—I should have doubted if the outside num-

ber of seals that could be killed on the Islands under any circumstances,
would amount to more than something a little over 60,000. I do not
think, or rather I should say I submit it to you that the pelagic sealing
at sea will allect that number for this reason, that the seals taken at
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sea by pelagic sealing taken on our submission, to a large extent are a
class of seals not frequenting the islands at t\w time. I do not n-frr
to that, but the barren females who will be found away from the islandH,
and a large number of others, have no motive or inducement U> go-
take the male seals which are not forming part of the bree<iing or
producing stock upon the islands.

The President.—We have had the number of seals killed at »ea
last year and the year before, and the amount was 7(),(M)0,

Sir Richard Webster.—You are speaking, 1 think, of the amount
of seals killed in 1891.

The President.—1891 and 1892.

Sir Richard Webster.—To a large extent outside of Beliring Sea,
The President.—And Behring Sea is to be added.
Sir Richard Webster.—As a matter of fact there were kille<l

there, Sir, 500 only.

The President.—It should be added if Behring Sea was leftopeu.
Sir Richard Webster.—Of course, one nnist have it one way or

the other. It cannot be put against me both ways. All pelagic sealing
up to July Ist is stopped, and you have to contrast the new nUite of
things with the old; and my submission to this Tribunal is that after
the 1st July in every year sealing in Behring Sea would stand at
about a normal figure. It may be 30,000 or 25,000 or thereabouts, but
it would be directed to and attack a class of seals that to a large extent
would not be going to the Islands, and would never be got by the
people on the Islands at all. I have endeavored to make my i>oint clear

on that, and I hope I have done so.

The President.—You do not say outside Behring Sea there would
not be seals killed also.

Sir Richard Webster.—Outside Behring Sea; the position of Her
Majesty's Government is that upon reasonable arrangements made that

an undue quantity should not be killed on the islands they would be
willing to prohibit pelagic sealing until the 1st of May which would
cut off all the dangerous killing, outside as well as inside.

The President.—What do you consider not to be dangerous!
Sir Richard Webster.—The killing of seals south of the Aleutian

Islands after the 1st May, and in Behring Sea after the 1st July, out-

side the 30 mile zone, dealing with the matter as a whole. If 1 have

not made the point clear, Sir, I would ask you to put the question

again.

The President.—I think you have made it (luite clear; but I also

think that the questions I have put have contributed to make it more
clear to me at any rate.

Sir Richard Webster.—I have not the smallest doubt as to that,

of course, Sir.

The President.—And I would like to know the total average in the

killing of seals that is admissible both on sea and on land.

Sir Richard Webster.—The killing of seals, both male and female

altogether would amount to something like 90,000 or 100,tKK), but you

must not understand me as admitting the absurd contention that killing

a female necessarily reduces the number of a herd. I do not want to

go back on that: it is such an outrageous contention.

The President.—That has been argued very fully.

Sir Richard Webster.—Because if what I say were so, the henl

would have disappeared years and years ago, because hun(l!e<ls ami

thousands are killed every year. If you put it to me what is meant l)y

the total killing, I should say a total killing on land and sea of between
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00,000 and 100,000 of which about 60,000 are killed on the Islands and
between 30,000 and 40,000 at sea. I do not refer to the Eussian side,

but the catch on the coast and in Behring Sea. I must not be under-

stood as to be going back from the position that both my learned

Leader and I took up as to what is the function of this Tribunal under
Article VII.
Senator Morgan.—]S'ow, Sir Eichard, as to the License System pro-

posed here: I wish to ask a question for information, in order to ascer-

tain tbe attitude of the Counsel for the British Government. Does this

system, as you propose, require that all licenses shall be taken out at

tiie particular ports, and that other pelagic hunting is unlicensed t

Sir Eichard Webster.—So far as our nationals are concerned, it

would be unlawful.

Lord Hannen.—They would have to clear Jfrom those Ports?

Sir Eichakd Webster.—And be licensed to seal. Our object is to

be satisfied that the country gets full information, and that the vessels

are obliged to be under proi)er control.

The President.—And what as to the Indians sealing on the coasts?

Sir Eichard Webster.—If I were to speak of that in the way in

which I think it ought to be spoken of, perhaps my learned friends

would get angry.
Mr. Carter.—No, Sir Eichard, please do not hesitate on that score.

Sir Eichard Webster.—I assure you I have a very great considera-
tion for it; but the Indians on the coast or many of them have become
and developed into being pelagic sealers. Several of the schooners are
actually owned by Indians, and to suggest that they are to be specially

protected, according to the philanthropic instincts of my learned friends,

paddling their own canoes, two at a time, and wearing the seal-skins, I

do not think contributes much to this very interesting discussion.

Senator Morgan.—I suppose, under your system, either Great Britain
or the United States would have to establish a way to prevent citizens

of both countries from obtaining licenses as fictitious traders?
Sir Eichard Webster.—I will say a word or two on that in a

moment.
Kow, what have I on the other side ! The burthen has rested entirely

on Great Britain of arguing this question of Eegulations. My learned
friends, Mr. Phelps and Mr. Carter, in their wisdom, on behalf of the
great Country, one of the mightiest countries in the World, have
thought fit to i)ropose to this Tribunal a Eegulation which they know
and must know is degrading to my Country. They ask you, this Tri-

bunal, to say this:—Decide every issue of right against the United
States, the issues they themselves selected,—decide them against the
United States; say that British, French, German, Italian and all

countries are to have equal rights upon the high seas; but so far as
Great Britain is concerned the next moment destroy that right abso-
lutely and for ever over an area that never entered into the purview of
the United States Eepresentative or Great Britain's Eepresentative
when it was being discussed. I confess to my country it was somewhat
humiliating to hear the United States suggest that this was the kind
of thing to be enforced on Great Britain by the Award of this Tribunal.
Mind, Sir, you are making an Agreement for the parties; and when I

look at this proposal and at the attitude of the United States, the ships
of Great Britain and under the British flag are to be seized and taken
in by United States cruisers and condemned in United States courts.
Why, it is not 20 years ago, or barely 20 years ago, when the United

States absolutely claimed that the United States flag, even if fraudu-
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lently exhibited, was to be a protection aprainst either search or Kciziire.
When Great Britain protested that, if a fraudulent use of tlio i:nite<l
States flag was made so that it covered the Shive Trade wliieh wan
recognized as unlawful in both Countries, facilities ou<,'lif to be ^iven
for the search. "No", said the United States, "our thi;; is inviolable
upon the sea"; and yet, in the face of this, it is to be su;;jjested that
you are to impose upon Great Britain the humiliaticui that you are to
tell Great Britain her vessels are to be seized by American (;ruisersand
taken into the nearest port. I think a little consideration nii;;ht have
brought it to the minds of those who instruct my learned friend that
such a Eegulation was not a Kegulation fit to be submitted to thi.s

Tribunal. But I ask the Tribunal to consider it from another point of
view. Will you remember the concluding words of article VII

T

The High Contracting Parties furthermore agree to co-operate in 8«curin{{ the
adhesion of other Powers to such Regulations.

The Regulations are to be such that Great Britain and the United
States can have a reasonable hope of inducing other Powers to adhere
to them on the ground of humanity and of mutual self interest and
some other grounds which may commend themselves; but, on the
hypothesis that we are discussing, there will be no such inducement
that can be offered. Every other national is to be excluded from seal-

ing over these millions of square miles, an area, as the Attorney General
pointed out, vastly larger than ever entered into the minds of the des-

potic potentates in years gone by; and I want to know how wcmld it

b^possible to prevent the very abuse that Senator Morgan called atten-

tion to a moment ago that of sailing under foreign flags, a thing to be
deprecated by every right-minded citizen or subject,—.Ja])an or Russia
to say nothing of the flags of other countries would be, of course, an
ample protection assuming Great Britain to be the only nation whose
nationals were prevented from sealing over this vast area.

But I take leave to say on behalf of Great Britain it is not a regula-

tion at all. Prohibition is not Regulation, and many examples of that

can be given. We know with reference to the liquor trallic—we know
what regulating the sale and manufacture of intoxicating liquors is,

and we know what prohibiting them is. In no Court save in this could

it be possible to suggest that you are under cover of a regulation to

enforce an absolute and positive prohibition. Sir, the United Statea

say that they will not discuss this question of regulations at all. Noth-

ing will satisfy them but absolute and total prohibition over this vast

area. Would that promote peace? We hoped in all probability that

my learned friend Mr. Phelps might indicate that there was some inten-

tion of discussing the basis of regulations from a more mo«lerate stand-

point. But no: at the invitation of my learned friend the Attorney

General, Mr. Phelps said he should maintain that those were their

rights; that by the form of regulations read by Mr. Foster, at the con-

clusion of the Attorney General's speech, on behalf of the United Slates

he elected to stand; and, as part of that, the right claime<l by the

United States, for the first time for 50 years, is of searching an<l seizin?

vessels of a friendly flag, in time of peace, on the high seas; taking

them in and condemning them in their own ports, as though they were

pirates, or, to use the phrase actually used in the Unite<l States argu-

ment, hostes humani generis. There is not a suggestion of tins in the

Diplomatic Correspondence all through these years; no suggestion

made that such a proposal is to be agreed to by (Ireat l^ritain. and 1

remind you with great respect, Mr. President, that this Inbuual is
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only making for the parties the agreement which, according to the

judgment of the Tribunal, they ought to have made for themselves.

Could any body suggest iu fairness, with any lingering feeling that

there ought to be in the breast of the United States towards the Old
Country, that the degrading prohibition, with reference to the right of

seizure and search by the national ships of the United States, should

be imposed on (xreat Britain in the interest of the preservation of seal

life, no necessity for such a thing having been shown, and it being
foreign to any reasonable scheme that has hitherto been suggested.

Sir, I hope, at any rate, difficult as my task may have been, and per-

formed, without appreciating, possibly, the full weight and proportion

of every point, that I have, at any rate, satisfied this Tribunal that the
proposals of the United States are unjust in themselves, and such as

this Tribunal would not in any way enforce. I ask you again to believe

that which has been put forward so clearly by the Attorney General,

that we have approached this question of regulations with the honest
intention of assisting the Tribunal to get at the facts, with no desire

to injure the seal-race, or to require for the pelagic sealer anything that

belongs to the United States. It is a common interest to be protected.

Our rights are supposed to be declared. Those rights are to be pro-

tected, and to be interfered with only if it is necessary to prevent the
destruction of seals. If the United States desire. to reserve to them-
selves the monopoly of destroying seals entirely, they will always
have that as they have the possession of these islands; but the regu-

lations which this Tribunal should direct, we respectfully submit, are
regulations based ui^on the fact that the rights of British subjects, and
of all other nations, to seal upon the high seas has been established,

and that those rights are only to be curtailed to the extent that is

necessary in order to prevent their injuriously-affecting the seal race.

Sir, it may occur in the rest of this case that some point has escaped
my attention, and should such point be started we may have to ask you
to hear us upon it, but I ask the Tribunal to be good enough to take
into their consideration that which we have addressed to them on this

question of regulations; and we believe, at any rate, that the Award
of this Tribunal, or its determination, will be just and equitable, and
will not be couched in such a way as it must be couched if it adopted
the United States Regulations to destroy at one stroke the rights pre-
viously declared to exist in British sealers.
The President.—Sir Kichard, with all thanks and gratitude for

your very business-like and useful argument, let me put one question
more to you. According to what you suggest, as to the measure ot
police which might be adopted in your Eegulations towards the sealers
of each nation, do you mean to say that the police even during the
close season and within the close area, should belong exclusively to
the public navy of either nation concerned.

Sir Richard Werstek.—No, Sir, what 1 mean is this. I only con-
tend for that for which the United States universally contended up to
this point, and which Russia, Great Britain, France, and, as far as I

know, every other civilized country has always contended for success-
fully that if a ship is found infringing the convention by the ships ot
another nation it shall be handed over for justice to the Courts of its

own flag.

The President.—You admit of its being arrested by a foreign ship
then.

Sir Richard Webster.—Assuming it to have broken the Treaty
and assuming that Treaty to be in force with the country whose flag
the vessel was flying. Thus it is provided that if British vessels are
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seized by Eussians, they shall be forthwith haiido*! over at Yokohama
or at any port in tlie British possessions tor trial l.v tin- Uritish author-
ities, and 1 say, with deference to my ]«'arn»'(l frioiul Mr. IMiehm fxiM-ri
ence, and anybody who is acquainted with tliese inatttTsof international
comity and a^'ieement, that I am aware of no casi. wherr a civ ih>.«««l

nation lias allowed her ships to be seized and liamled ov«t to othir
Tribunals except in cases in which the <'ou!itry lias pra<-tically a^r^'od
to the establishment of Courts, which Courts are to have. jnrisdf«-tiou
over their own subjects. A case very familiar to y«iu, no <loul»t, Mr.
President, is that of Tunis, where Great Britain, has reeoffnized' tlui
Existence of the French Courts in Tunis and has cons«Mited'"to aUjIish
her own consular courts there. But 1 am awaie of no case where it

has been insisted that the United States cruisers may seize Britinh
ships and condemn them in United States Courts.
The President.—I would ask, Sir Itichard, if it is your opinion that

these matters should be within the sphere of the Kegulations that we
have been called upon to make?

Sir EiCHARD Webster.—I should have thought not, Sir, I should
have thought you were intended t<> deternniie. ami I speak with jjreat
deference, what Kegulations were necessary for the preservation of seal
life and not intended to tell either nation, that is either tlie Uniteit
States or Great Britain, how the Regulations so determin«'«l upon were
to be enforced for their respective nationals. Might I pnt another ca.set

Suppose you should be of opinion a fine of .*r>(K) would be projMT fine

for a breach. ' I do not think that that would be the kind of thing to
be imposed by these llegulations.

I think the United States would be entitled to say that we think
$500 is too much or too little. That is a matter that the Tribunal might
have left us to carry out. My reading of these words is H(>guIationK

necessary for the preservation of seal lite—not Kegulations to enforce

the Kegulations which are necessary—and it would i eem to me that
the purview of your jurisdiction would be governtnl by the words,
"what is necessary for the purpose of the protection of seal lifi'", and
not "what is necessary for the purpose of enforcing those Kegulations"
which you have yourself described. I do not know if I make my mean-
ing clear?

The President.—Perfectly. Then in your view we shonhi not be
competent to frame Regulations wiiich would ]>ractically amount to the

same as a convention between both Governments concerning these

questions.

Sir Richard Webster.—If you mean by that the clause relating

to procedure, I think certainly not. 1 cannot think a better case than

the United States demand. They demand that no citizen or stdyect of

the United States or Great Britain shall kill and so on. Then that the

foregoing Regulations should apply to and extend over all those part«

east of the 180th meridian down to the 3r»th parallel, ami so on; and

any boat or craft other than those menti()ne<l and described which may
be found engaged in sealing, and so on, may be seized and capturtni

by any armed vessel and condemned in any Court of competent Juris-

diction. I on behalf of Great Britain do not ask that such a degradation

should be inflicted on United States citizens.

The President.—That is another (juestion. I understand this sjinc-

tion of penalty seems to be too strong and contiary to the dignity of

your Government, but another mode of sanction may be th«»ught of,

the sanction between Russia and Great Britain for instance—in the

same sense as it is in theprojet of the United States you might accept

of it being brought into Regulations.
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Sir llicHARD Webster.—My answer is tliat it is based on the 14tli

article.

The High contracting Parties engage to consider the result of the proceedings of

the Tribunal of Arbitration as a full, perfect, and final settlement of all the ques-

tions referred to Arbitration.

In my submission no question is referred to the Arbitrators as to the

way in which Regulations should be enforced.

The President.—It is referred to us by the contention of the other

side.

Sir Richard Webster.—By the formal paper handed in, yes. Not
by the contention of the otber side as appeining from any of their docu-

ments up to that time, neither in the Case, Counter Case, Argument or

Diplomatic Correspondence. I am aware that General Foster, repre-

senting the United States, has made that demand, but that is the first

time that such a demand has appeared.

Mr. Gram.—But, Sir Richard, is it not your contention that we should
include in your Regulations this sentence that the " License should be
subject to forfeiture for breach of the above Regulations?"

Sir Richard Webster.—I suggested that that would be a reason-

able recommendation ; it is what I may call a Regulation necessary for

the protection of seal life.

Lord Hansen.—It is a penalty.

Sir Richard Webster.—You must draw the line somewhere. I

take the view that mere machinery for the enforcement of Regulations
was not intended to be referred.

Lord Hannen.—I think to be consistent, you must strike out that.

Sir Richard Webster.—It occurred to me that it might be said to

be going too far, but it seemed also to be very near the line. I looked
at it in this view, though I hope you will not think I want to justify

myself, that I thought the Tribunal might think a Captain or an owner
who has broken the license is not a lit person to be licensed a second
time. That was the idea. It does not seem to be quite enforcing the
same thing as procedure, or i)enalty, or condemnation of a vessel, but
I really did not think very much of the question of consistency in put-
ting it down, but really what was a proper Regulation.
The President.—In Article III of the Treaty for the Modus Vivendi,

it is provided

:

Every vessel or person offending against this prohibition in the said waters oi
Behring Sea outside of the ordinary territorial limits of the United States, may be
seized and detained by the naval or other duly commissioned officers of either of
the High Contracting Parties, but they shall he handed over as soon as practicable
to the authorities of the Nation

;

and 80 on.
That is about the same plan as suggested. This is embodied in the

Treaty regulating the Modus Vivendi. You construe it that this Treaty
is, to a certain extent, the form of the Regulations!

Sir Richard Webster.—Well, Sir, I cannot go back from what I
have said. I do not consider it so, if you ask me; but I must point
out, if that had been the form of the demand, there would have been
no question about it. Assuming terms to be arranged. Great Britain
and the United States would agree that that is reasonable. My point
is, that to impose uixtn the nationals of another Country such a Regula-
tion is going far beyond any mere question of agreement, and is laying
down a penalty which is to be the consequence of a breach. I admit
it also was open to the observation that we have gone too far in Article
VIII. I accept the criticism, though I do not know that it injures very
much the argument I have been contending for, that I have gone too
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far in the Regulation that I propose. I do not know if there in any-
thing else?

The President.—No.
I only wish to observe that we are not to bo liiniti'd by any (itio«tion

concerning the mode of the execution of the Keguhitions we may award;
because that is not our business, but of the iuterior constitution ofciu*)!
country. Whether the country requires the interfnoncc of I'arliiinuMit

or of Congress, or does not reciuire it, that is an affair wliicli conrernn
each party; but we are here before Nations, and not before the (Jovern-
ments. The Government represents the Nation; and it is the Imnineiw
of the Nations between themselves to see how they divide their couHti-
tational powers; we have not to enter into tliat.

Sir Richard Webster.—No, and I would rather withdraw the 8th
itegulation than lay myself open to any cliarge of ineonsistency. It

seems such a very minor point.

Sir John Thompson.—The inconsistency could easily be removed by
inserting in section 2 that such licenses shall only b«^ granted to sailing

vessels and to persons who have observed these liegnhitions.

Sir Richard Webster.—Yes; but, in all probability, the language
of Article 8 is open to objection.

Senator Morgan.—I was about to say, Sir Richard, that I understand
the position the United States has taken is that this Tribunal has no
power to ordain Regulations to oi)erate within Behring Sea, and the
position of Great Britain is that we have no power to ordain Regulations
to operate outside Behring Sea? •

Sir Richard Webster.—I have not heard that contention of the

United States, Sir. It may come in rei)ly, but I have not heard it

hitherto.

Mr. Carter.—That is not our view of our contention. Sir.

Senator Morgan.—Then, the only question as to that branch of the

subject is, whether this Tribunal has jurisdiction to ordain liegulations

to operate outside of Behring Sea and in Behring Sea, as a concession?

I merely want to know the attitude of the parties.

Sir Richard Webster.—W^ell, I do not think that my learned friend

Mr. Carter would put it as a matter of concession. Gur view has been

that the United States did claim to prohibit as of right British subjects

from sealing in Behring Sea, and that the right of the Tribunal to make
Regulations inside Behring Sea, which was the alternative of the live

Questions, was obviously not any matter of concession by ua. It is

admitted, on the face of the Treaty, the only question is whether or not

Article VII includes a question of Regulations outside Behring Hea on

that point.

Mr. Carter.—Our view is there is no difference between Behring

Sea and outside Behring Sea on that.

Sir Richard Webster.—So I said.

Mr. TUPPER.—With vour permission, Mr. President, I would inter-

pose for a moment. The Tribunal will recollect tliat a statement was

prepared, to aid the Tribunal, of the Facts which the British (iovern-

ment desired to be found; a Counter Statement was subniHted by

General Foster, for the United States, as to the facts which the I iiite<l

States desired should be found, and with the aid of couns«>l on both

sides, General Foster and I have been able to agree upon this statement

which of course removes the other two statements from the consulera-

tion of the Tribunal.
The Findings of Fact upon which we are agreed are as follows.

1. That the several searches and seizures, whether of ships or koocIs and
f'J' "JT-

eral arrests of masters and crews, respectively mentioned in the .HcUMuie w «•
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British Caso, itages l.to 60, inclnsive, were made by tLe authority of the Unit«d
States (loveniinent. The questions as to the value of the said vessels or their con-

tents or either of them, and the (juestious as to whether the vessels luentioned iu the

schedule to the British Case, or iiny of them, were wholly or iu part the actual prop-

erty of citizens of the United States, have been withdrawn from and have not beeu
considered by the Tribunal, it bein": understood that it is open to the United States

to raise these questions or any of them, if they think tit, in any future ne<!;otiation8

as to the liability of the United States Government to pay the amounts mentioned
in the schedule to the British Case.

2. That the seizures aforesaid, with the exception of the "Pathfinder" seized at

Neah Bay, were made in Behring Sea at the distances from shore mentioned in the
Schedule annexed hereto marked "C".

3. That the said several searches and seizures of vessels were made by public armed
vessels of the United States, the commanders of which had, at the several times when
they were made, from the Executive Department of the Government of the United
States, instructions, a copy of one of which is annexed hereto, marked "A" and tl^fit

the others were, in all substantial respects, the same: that in all the instances in

which jiroceedings were had in the District Courts of the United States resulting in

condemnation such proceedings were begun by the tiling of libels, a copy of one of
which is annexed hereto, marked "B", and that the libels in the other proceedings
were iu all substantial respects the same: that the alleged acts oroifences for which
said several searclies and seizures were made were in each case done or committed
in Behring Sea at the distances from shore aforesaid: and that in each case in which
sentence of condemnation was passed, except in those cases when the vessels were
released after condemnation the seizure was adopted by the Government of the United
States; and in those cases in which the vessels were released the seizure was made
by the authority of the United States. That the said fines and imprisonments were
for alleged breaches of the municipal laws of the United States, which alleged
breaches were wholly committed in Behring Sea at the distances aforesaid from the
shore.

4. That the several orders mentiorffed in the Schedule annexed hereto and marked
" C" warning vessels to leave or not to enter Behring Sea were made by public armed
vessels of the United States the commanders of which had, at the several times when
they were given, like instructions as mentioned in Finding 3, above proposed, and
that the vessels so warned were engaged in sealing or prosecuting voyages for that
purpose, and that such action was adopted by the Government of the United States.

5. That the District Courts of the IJnited States in which any proceedings were
had or taken for the purpose of condemning any vessel seized as mentioned in the
Schedule to the Case of Great Britain, pages 1 to 60, inclusive, had all the jurisdic-
tion and powers of Courts of Admiralty, including the prize jurisdiction, but that in

each case the sentence pronounced by the Court was based upon the grounds set
forth in the libel.

Annex "A".

[See British Counter Case, Appendix, Vol. I, p. 72.]

Treasury Department, Office of the Secretary,
Washington, April SI, 1S86.

Sir: Referring to Department letter of this date, directing you to proceed with
the revenue-steamer " Bear," under your command, to the Seal Islands, etc., you are
hereby clothed Avith full power to enforce the law contained in the provisions of
Section 19.56 of the United States Revised Statutes, and directed to seize all vessels
and arrest and deliver to the proper authorities any or all persons whom j'ou may
detect violating the law referred to, after due notice shall have been given.
You will also seize any liquors or fire-arms attempted to be introduced into the

country witliont proi)er permit, under the provisions of Section 1955 of the Revised
Statutes, and the Proclamation of the President dated 4th February 1870.

Respectfully yours,

C. S. Fairchild, Acting Secretary.
Captain M. A. Healy,

Commanding lierenue-Sicamer "Bear" San Francisco, California.

Annex "B".

[See British Case, App., Vol. Ill, U. S. No. 2, 1890, p. 65.]

In the District Court of the United States for the District of Alaska, August Special

Term, 1886.

To the Honourable Lafayette Dawson,
Judge of said District Court:

The lil>el of information of M. D. Ball, Attorney for the United States for the Dis-
trict of Alaska, who prosecutes on behalf of said United States, and being present
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here in Conrt iu his proper person, in tli«! nntiH- ,iiid on Inlialf of tli« Miiil Tn'trd
States, aj-amst tlie schooner "Thornton" h,r ta.kl... apjianl. hojitn. . orgo »n<l funii-
ture, and ajrainst all persons intervening for thi-ir inieicwt ll.or.in iii 'a r«uM of
forfeitnre, alleges and informs as follows:
That Charles A. Abbey, an ottiier in the Hev.-mio Mariiin .Servir«> nfthe ITalt«<l

States, and on special dnty in tlio waters of tlie district of .M.-iski ln«rrtofon» Ut wit
on the Ist day of Angnst, 1886, within the liniitxof Alaska t.«iritorv. und' in Ihr
waters tliereof, and witliin the civil and Jndicial distri. t of AliHkii. to wit within
the waters of that portion of Behring Sea belonging to tin- said dintrirt, on wati-r*
navigable from the sea by vesselsof 10 or more tons bnrdi-n, s«M/.ed thi- mIiio or vi-vol
commonly called a schooner, the "Th(nnton," her tackli-, apparel, boat**, cargo imd
funiitnre, beingthe property of some jjcrson or persons to tin- said Att<»riii/v unknitwn
as forfeited to the United States, for the followin.; canstvs:

" '

That the said vessel or schooner was found eiigagt-d in killing fur-KeaJ within the
limits of Alaska Territory, and in the waters thereof, in violation of »ertion 1106 of
the Revised Statntes of the United States.
And the said Attorney saith that all and singnlar premises are and were true, and

within the Admiralty and maritime jurisdiction of this court, and that by rraMin
thereof, and by force of the Statntes of the I iiite<l ^tat«•s in smli ras«>s made and
provided, the afore mentioned and described schooner or v«ss»-l, bring a ve^wel of
over 20 tons burden, her tackle, apparel, boats, cargo and furniture be.-amo and were
forfeited to the use of the said United States, and that said 8cho<»n<r in now within
the district aforesaid.
Wherefor the said Attorney prays that the usual process and monition of thia

honourable court issue in this behalf, and that all pei-sons inten-^tcd in tlio bifore
mentioned and described schooner or vessel may be cited in general and .H)>eri:il to
answer the premises, and all due proceedings being had, that the s.iid mdiooncr or
vessel, her tackle, apparel, boats, cargo and furniture may, for the cause aforesaid,
and others appearing, be condemned by the definite sentence and decree of this
honourable Conrt, as forfeited to the use of the said United States in auch csaoa
made and provided.

M. B. Bai.1,
United States District Attorney for the District of Alaska.

Annex "C".

The following Table shows the names of the British sealing-vessela Mixed or
warned by United States revenue cruizeis 1886-90, and the approximate dintance
from land when seized. The distances assigned in the cases of the "Carolena",
"Thornton", and "Onward" are on the authority of U. S. Naval Commander .\bbey
(see 50th Cong., 2nd Sess., Senate Ex. Doc. No. KkJ jip. 20, 40. 50). The distancea
assigned in the cases of the "Anna Heck", " W. 1*. Say ward'', " D«dphin", and
"Grace" are on the authority of Captain Sliepard. U. S.R.N. (Blue Book, United
States No. 3 (1690), pp. 80-82. Sec Appendix, vol. HI, Neah Bay is in the State of
Washington, and the "Pathfinder" was seized tlicrc on charges made against her in

Behring Sea in the previous year. She was released two days later.

!Name of vessel.

Carolena
Thornton
Onward
Favourite

Anna Beck
W.P.Sayward
Dolphin
Grace
Alfred Adams
Ada
Triumph

Jnanita
Pathfinder
Triumph

Black Diamond
Lily
Ariel
Kate
Minnie
Pathfinder

Date of seizure.

August

July

1,1886.
1. — .

2. — .

3. — .

2. 1887.

9. — .

— 12.

— 17.

August 10.

— 25.

— 4.

July 31. 1889
29. — .

11. — .

July 11. — .

August 6. — .

July 30. 1889.

August 13. — .

July 15. — .

March 27. — .

Approxininto dist.-inre from land
when seized.

rnltr<1 StatM
vrit«p| mak-
iOK :'irnr«L

Corwio.75 miles
70 — -
115 — —
Warnedhy "('orwin" in about Mimo |MMti-

'

tioii .-i-s Onwiiiil.
OC iiiik-s Rw»h.
59 —
40 —
96 —
62 —
15 — l^ar.

AVnrncd by "Kush" not to ontor IJvlirina

Sea.
66 miles ''»•»•

50 -
Ordere<l out of Bchrintf .Sea by " K»*b ". Ku»h.

(/) As to poititioii when wanit-d. 35

miles.
I

66 — —
Ordered out of Behriii;; Sea l>y 'Kimh. I

Ditto „ .

Ditto »''••"•

65 miles
|

~",

Seized in Keah Bay i

t-orwia.



268 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

Senator Morgan.—Is that to jro in as a part of tlie Award?
Mr. TUPPER.—This is to go in connection with the discussion of the

questions in order to assist the Tribunal in the preparation of their

Award, and to intimate to them how ftir we agree upon the facts in

dispute.

Senator Morgan.—Is that to be in any sense part of the Award?
Mr. TuPPER.—It is for the Tribunal to say in their framing of the

Award ; but these are facts upon which we agree, which the Arbitrators,

we submit, must consider, in making their Award.
Senator Morgan.—An interesting point suggests itself to my mind.

If this is to be a part of the Award, it would imply that this Tribunal

has a right to leave certain matters open for negociation connected with

this whole subject.

Mr. TuppER.— In reply, I may say frankly, the position is simply

this. AVe found ourselves in dispute as to certain subjects—for instance

the ownership of vessels and the amount of damages,—and in order to

relieve the Tribunal of dealing with those questions, we took the respon-

sibility (and we take it now), of withdrawing them from this Tribunal

with the understanding among ourselves that neither party will be
prejudiced when those questions come up, by this action on our part,

instead of asking the Tribunal to hear a long discussion first as to the

law touching these questions, and then asking for an examination into

the facts and the contradictory statements that are before them, or

might be before them, in that connection.

Senator Morgan.—That is all very proper, but it suggests to my
mind that the Tribunal of Arbitration possesses (in the estimation of

Counsel on both sides), a power of submitting some of the questions
brought to our attention—I do not say questions submitted—questions
brought to our attention—to future negociation between these two
Governments.
The President.—I believe, Mr. Senator, that it is in conformity

with Article VIII of the Treaty.
Sir KiCHARD Webster.—That is exactly what I was going to call

the Senator's attention to. It says either party may ask for.

The President.—It says:—"the question of the liability of either

government upon the facts found to be the subject of fiirther nego-
ciation."

Senator Morgan.—That would excuse us from saying that it was
to be the subject of future negociation, because the Treaty has so

ordained it.

The President.—J\ray I beg General Foster to give us his ofl&cial

contirmation of that?
General Foster.—I express my acquiescence in the statement sub-

mitted by the Agent for Great Britain with this explanation :—that the
United States has never asked for any finding of facts. I have sub-
mitted some amendments to the Finding of Facts submitted by the
Agent for Great Bwtain, and we agree upon the paper that has been
just now jiresented.

The President.—Tliank you. I understand that these Facts or
Findings are submitted to us merely for our consideration?
Mr.TupPER.—Certainly.
The President.—They are not considered to be necessarily em-

bodied in our final Award—that is what I take from your words?
Mr. TrppER.— I am not insisting on the particular method in which

that Award is to be framed. I guarded myself by stating that so far

as we could relieve the Tribunal, we have done so by telling the Tri-
bunal upon what facts we are agreed.
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The President.—But according to Article VIII the Tribuuul in
called upon to find.

—

Sir KicHAKD Webster.—All facts submittetl.
The President.—To find questions of fa<;t involved in certain claiina

which would be submitted to us, but only if they are subi,iitt«-d to uk.
That is why I enquired whether you, Mr. Tapper, sjiljniitn-d tlienj to
us iu such a way that we, in making our Award, are to iiwurd u|kjii
them, or whether they are merely for our own private «<>MsiderationT
Mr. TUPPER.—Among the facts submitted were the two fa«ts, owner-

ship and damages. They aie now withdrawn and are not submitted.
Sir EiCHARU Webster.—Mr. Tupper })ut it perfectly clearly, and

Mr. Carter will agree with me I am sure. A number of facts mentione<l
here, (which are not in dispute), are questions of fact which are sub-
mitted by Great Britain. With regard to certain other nuitters, desir-
ing to reserve fairly the rights of the United States, we have simply
stated, upon the face of this, certain other matters which are not sub-
mitted in order that it may not be said that the Tribunal have decided
them one way or the other.—That was all.

The President.—What is the use of submitting to us questions of
fact upon which you both agiee?

Sir KiCHARD Webster.—Because it is desirable that there should
be a record of the matter.
Senator Morgan.—We have to make an award.
Mr. Carter.—The Tribunal of course will understand that it has

been no part of our purpose to supercede the judgment or action of the
Tribunal on these Findings.

Sir EiCHARD Webster.—Of course not.

Mr. Carter.—Great Britain desired that certain Findings of Fact
should be made pursuant to the provisions of that Treaty. For that
purpose the Agent for Great Britain submitted a form of those, some
days ago. We objected to the Findings in that form, and proposed
certain Amendments to it. At a subsequent interview between us,

inasmuch as we were satisfied as to the facts which were proved, ami
which could not, in our judgment, be disputed, we agreed as to the

form in which this submission should be made by Great Britain—it is

Great Britain's submission; not ours. But, at the same time, of course

it is not binding upon the Tribunal except so far as they are obliged,

under the terms of the Treaty, to make a Finding upon such questions

as are submitted.
Lord Hannen.—The position of things seems to me to be very sim-

ple: the Counsel for Great Britain ask for a Finding u|>ou certain

Facts. Suppose you [Mr. Carter], disputed them, you would have to go

into evidence upon the subject. But instead of disputing them, you

admit them. Thereupon this Tribunal is in possession of the materials

upon which to give a Finding.
Sir Richard Webster.—Yes.
Mr. Justice Harlan.—Or if we chose not to accept that Finding of

fact, we could make a Finding for ourselves.

Lord Hannen.—Undoubtedly.
Mr. Carter.—Undoubtedly; that is our understanding.

Senator Morgan.—But if we accept the Finding in the form id

which it has been presented by agreement of Counsel, the form of the

proposition is, that this Arbitration has a right to decree that a cerUiiu

matter may be left open and negociated upon.

Mr. Carter.—I do not so understand.

The President,—According to the provisions of aiticlo V III,
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Senator Morgan.—If you leave it to article VIII, tliat is all very-

well.

Mr. Carter.—The fact is simply stated—that certain questions are

withdrawn from the Tribunal, and not passed upon by them. If the

Tribunal chooses to accede to that statement, why, it will stand acceded
to. What the consequence of it may be is another thing. That will

have to take care of itself.

The President.—In the name of Great Britain, you, Mr. Tupper,
call upon us to make a Finding?

;Mr. Tupper.—Yes. The Counsel have done so, and I stated upon
what Facts we agreed.

Senator Morgan.—I suppose if we adopt it in the form presented by
the agreement of Counsel, what we do is to afSrm that this Tribunal
has a right to leave a matter open to negociation which has been sub-

mitted to us for decision?

Sir EiCHARD Webster.—Nothing is left open not contemplated by
the Treaty.

Senator Morgan.—I merely speak of the form in which it is sub-
mitted. I am not adverse to it because I think there are probabilities

in this case in which we might find it necessary to leave some matters
open to negociation.

The President.—I think the matter has been cleared in so far as it

can be cleared at present.
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FORTY-FIRST DAY, JUNE 20™, 1893.

Mr. RoBmsoN.—Mr. President, my learned friends have asked me to
dispose of two ortbree matters of detail connected with this branch of
the case; and I think it would be better for me to disjK)so of them
before I i)roceed to make such general observations as njay seem worth
while to me in regard to the question of regulations generally. Thooe
points are: The question of the food of the seals; the question of the
waste which is consequent upon pelagic sealing by reason of the num-
bers lost; and the question of raids.

It may be remembered that the question was asked as regards the
food of these seals, what their general food was, where they come to
take it, and whether they are in the habit of living ujKjn salmon. I
think those questions were asked in connection with the subie<;t which,
as the learned President remarked, might become more material when
the question of regulations came up for consideration, namely, the
effect of the seals on the industry of the food tish.

The question is of course a material one. We have the evidence
upon it analyzed and connected so that we can show exactly what the
nature of the proof is which the case affords. I may say generally that
there seems to be little question of this:—That the seals feed to a large

extent upon salmon and upon herring; that they follow the schools of
herring into the interior waters and sounds, and that their movements
depend to a large extent upon the movements of those fish. I think
that is the effect and character of the evidence. I do not think the

seals confine themselves to any special kind of fish ; but, as I have said,

salmon and herring are the chief kinds upon which they live. Then
they live very largely upon the squid, and it so happens for some reason

that many of the witnesses speak to that upon our coa.st—that is to

say, upon the eastern coast—they live very largely ui)on salmon and
herring, while upon the western coast they live very largely ui>on

squid. Whether it is that salmon are not to be found there, or what the

reason may be, I do not know; but is so stated.

Senator Morgan.—What is a squid?
Mr. Robinson.—I would hardly like to say.

Lord Hannen.—It is a kind of cuttle fish, a small cuttle fish.

Mr. Robinson.—Then, may I ask whether the beaks that are foand

are the beaks of squid 1

Lord Hannen.—Yes; that is what you may call the skeleton of the

squid.

Senator Morgan.—Do you mean that the seals follow the herring

and the salmon into what we would call the interior waters along the

coast?
Mr. Robinson.—Into the sounds and up the inlets, etc.—IJarclay

Sound for instance. Barclay Sound is on Vancouver Island. I am not

quite certain of its exact location.

Senator Morgan.—On the inside or outside?

Mr. Robinson.—Barclay Sound is on the inside. Think it is on the

eastern coast of Vancouver. •

£ S, PT XIV 18
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Senator Morgan.—In the Georgian Channel.

Mr. KouiNSON.—I am not quite certain of the position of Barclay

Sound. I know it is a sound on the coast of Vancouver Island.

Senator Morgan.—To go into the Straits of Georgia the seals would
have to go through some of the openings in the Pacific Ocean, the

Straits of Fuca, or some other opening.

Mr. KoBiNSON.—Yes; they would have to go through the straits of

Juan de Fuca. I have the location now. I was wrong. It is in the

southwest corner of Vancouver Island, opening on the ocean.

The President.—Do the seals ever go in fresh water?
]\Ir, Robinson.—I have never heard of it. I have seen them in

brackish water. I cannot say more than that. It may be known to

some of the members of the Tribunal that the water in the St. Law-
rence is brackish until you get a considerable distance down.

Senator Morgan.—Do you refer to the fur-seal?

Mr. KoBiNSON.—Oh no ; the hair seals. There are no fur-seals on
the Atlantic Coast that I ever heard of.

The President.—Do they require salt water?
Mr. KoBiNSON.—No; they do not require saltwater. I think that

in the Zoological gardens tliey are not always supplied with it; and I

have seen them high enough up to say that they go into water tliat is

not quite salt. That is the hair seals. I do not know anything about
the fur-seals.

We have all this evidence collected; and it is given by 27 white
hunters and a large number of Indian hunters—I should think some
30 or 40. Several Indians refer to the fur-seals following the herring
into the bays. All this evidence is to be found in Appendix II to the
British Counter-Case; and I shall read to the Tribunal some few
extracts to show the character of it. I have it all here and I could give
it to the Tribunal either verbally, the whole of it, or put it in writing,
as would be most convenient, so that all of it would be before them.
I do not think it would be wise, or that there would be any sufficient

object in it for me to detain you while I read all the affidavits. I merely
mean to read one or two or half a dozen as specimens of the whole;
and then I can either give you the names of the others or give you the
printed list, whichever may be found most convenient.
For example, at page 43 of that Counter Case there is a man named

Petit, one of the white hunters. He says:

I have seen seals opened and find in them salmon, cod, and sometimes squid.

At the same page, another man, Abner Sinclair, speaks to the same
effect:

Seals eat cod, salmon and squid; more squid than either of the others from what
I have seen.

A man named Luke McGrath, of the city of Victoria, at page 46, now
a hunt<^r in the "Dora Diewind", a sealing schooner, says:

I liave found that seals eat salmon principally along the coast, but squid princi-
pally in Ik'lirin}^ Sea ; cod also.

Then Ralph Starrat, at page 48 of the British Counter Case, says:

The principal food of the seal along the coast is salmon ; but they eat any kind of
lish.

The President.—Is that in the Counter Case or the Appendix?
Mr. Robinson.—It is in the Appendix to the Counter Case, Vol-

ume IL You will find that our Appeudix to the Counter Case is

arranged in this way, may say, Mr. President: From page 43 to 139
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is "Testimony relating to pelagic sealing"; but the affidaviU relatu
to a great many points in rcganl to pelagic scjiling: That is to Kay
each man will speak on several points in c(>nne<;ti<)n with it.

Then at the beginning of that Appendix to the Counter roue we
have got a collection of the evidence on dillerent point.s of that kind-
but I do not think we have it coUectcil tliere with regard to the food!
I have it in a separate analysis of my own here in jiriiit witli regard t<>

the food; and that I can give to the Tribunal if it would beetmvenient
for them. But they are collected very much from jjages 4,1 onward. lu
point of fiict, all these affidavits of wliite hunters are to be found from
pages 43 to 98. Then come the Indian hunters, which extend from 1 10
to 159 or lUO.

James McRae, at page 48 says

:

Codfish, salmon and squid are the principal food of the seals.

R. O. Lavender, page 54, says

:

Salmon, squid and a small black iish.

Two of them speak of a fish " like a mackerel." What that may be,
I do not know.
Otto Buchholz, at page 58 says:

The food of seals on the coast is mostly salmon. On the Asiatic side mostly sqnid.

That is one of the persons I refer to for that statement.
Herman K. Smith, at page 61, says the same thing:

Over there (that is to say, Copper Islands he is speaking of) the seals get only squid
and devil fish; largely the latter.

I suppose there are no salmon on that coast.

Andrew Mathison, at page 69 says

:

Seals on the southern coast feed principally on salmon; up north on salmon, and
squid.

Another man says p. 80:

Shrimps and insects.

John Christian, at page 86 says

:

On the coast I have noticed more salmon food in the stomachs of seals than sny-
thing else; but in Behring Sea it is mostly squid.

Walter Heay, at page 87 says the same thing:

On the coast the seals eat principally salmon; in IJehring Sea mostly squid.

Then there are a large number of Indian hunters, who I snpimso
would be confined to the eastern coast.

An Indian, Schoultwick, at page 142 of that same Appendix. These
Indians speak more particularly of herring, and I account for that in

this way: The Indians as a rule know more of tlie coast sealing. That
is to say, they are more accustomed to hunt within shorter distances of

the coast, and their knowledge of seals is more confined to the migra-

tion of the seals along the coast and the interior waters. Of course

many of them are hunters on the schooners; but they have a more inti-

mate knowledge probably of the coast sealing. This num was living

on the coast of Vancouver Island in Barclay Sound, and lie .says:

The seals are always most numerous when the herring are most plentiful, which

they follow as far as the head of Barclay Sound, and we kill tliein there every v««r

if the bait go that far.

That is to say, if the herrings go in as for, as I understand it, aa up

to tlie head of the Sou^d,
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Senator Morgan.—Within the three mile limit?

Mr. lioBiNSON.—I do not know; but if they go to the head of the

sound 1 suppose it would be within the three mile limit.

At page L4G, a man named Charles Hayuks of Barclay Sound says:

When the herring are pleutiful and come in close there are plenty of seals, but

when the herring ale scarce, or do not come in close, we do not get many.

At page 147, a man named Oquaghu says:

Seals come into Barclay Sound every year in the month of January, and are more
plentiful some years than others, and years the seals are plentiful have noticed that

the herring weio very plentifnl near shore. Seals are as plentiful as ever but they

do not come in so close to shore now.

A great many of the Indians say that the guns have frightened them
away from the shore.

Then another man, at page 149, says:

They are most plentiful along the coast and in the Sound when the herring come
in to spawn, and the more the lish the more the seal. All kinds of fish that are got

on the coast are found in their stomachs.

Senator Morgan.—Does this testimony show that the herring do
come in to spawn on that coast?

Mr. Robinson.—No ; I do not remember that it does, Mr. Senator. I

do not know that it does. That is a fact, of course, that could be readily

ascertained. One of these witnesses speaks of the seals following the

herring in when they go to spawn. Others speak of their following

them in January; but I do not know anything about that.

Senator Morgan.—On the Atlantic coast, you say it is quite different?

Mr. Robinson.—I think it is. The Atlantic Coast and the Pacific

coast have difiterent seasons.

At page 153 another Indian speaks to the same effect:

Years herring are plentiful the seals are very plentiful. . ^

Another Indian, at page 159, says

:

Seals come into the Barclay Sound every year, and I have seen them right in here
where the boat is anchored and saw them in here last spring. Some ye.ars ago they
were very plentifnl; years the herring are very pleutiful in the sound and along the
coast seals are very plentifnl, ami come in close to land.

The President.—Prom all these affidavits it would appear that the
quantity of seals does not merely depend upon the quantity of destruc-
tion, but also upon the quantity of food?

Mr. Robinson.—It must to some extent. All wild animals will be
found very nuich to depend upon the quantity of the food that they
follow. If we are to talk of natural history, there are mysterious things
which cannot be accounted for by us. But I can say at least that the
herring are unusually plentiful every few years and scarce in other
years. One year they will be unusually pleutiful. No one knows where
they come from ; and the next year there may be very few, and you will
not find another influx, so to speak, for several years.
The Pbesidknt.—Would that be an annual migration?
Mr. Robinson.—No; they are not migratory flsli at all, according to

the knowledge of my friends. I have seen years, for example, when
bla<;k squirrels luive been swarming. They would swarm one year but
the next year they would be very scarce.
The President.—We all know that about cockchafers.
Mr. Robinson.—It may be the same with regard to cockchafers. I

am not familiar with that; but there is no doubt that in some years
the herring are more plentiful than in others; and when they are more
numerous, the seals collect there in greater numbers th^u at other
times. That is all I c^a say about it,
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I read from pa^e 157. At pajje 1(12 there is tl.e statoment of an
Indian, confirmed by eleven others, and he speaks in the sunie way:
Some years there are more tbaii otlurs, and year« that the h-rrinK are plonlifal

there are more seals. * • •"••••ui

Several of these witnesses refer very particnhn ly to the fur w>nlH fol-
lowing the herrings into the bays. One of them, at page UO, refer* to
that particularly. He says

:

About Christmas time they come into Barclay Sound on this ron«t amone tb«
islands there, and are seen in great niniibers lollowinn tbo run of beiiiui' 1 bsvo
noticed that when the herring is plentiful on the Halibnt Banks tbo iicaU are morn
numerous than when the feed is scarce.

Then a man at page 158 speaks of it in the same way :

Seals are first seen along this coast about Christmas time, and are se«n till about
the time the berries begin to get ripe

—

I do not know wliat connection there is between the two.

but we only hunt them for about three months from the shore, when we jfo away in
the schooners. I have always seen the big ones come iirst, and towards tb#« middle
of the season the smaller ones come. They arc always m<mt i)lrntifnl wbfM th«
herring are thickest, and I have seen them following' the herring right in bete,
where we now are—in Ucluelet Harbour—in the night time, and have gone out and
killed them.

I think there is only one other worth referring to at p. 159, who says:

Some years they were very plentiful; years the herrings are very plentiful in tb«
Sound and along the coast seals are very plentiful, and come in dose t<j land.

That is all the evidence out of 70 or 80 afiidavits that it is necesaary
now to call the attention of the Tribunal to; but I can give you a written
list of them all if the Tribunal should desire to have it; I believe they
prove what there can be no ground to dispute, that tiie seals live

largely upon herring and largely upon salmon, that when the herring
and salmon are most plentiful the seals are most plentiful, and that
they follow the schools up into the inner waters and into the sounds,
wherever the herring go. That I think would be the result of all the
testimony.
The next topic that I desire to touch upon is the question of waste at

sea by pelagic sealing. That has an indirect bearing, no doubt, ui)on

this question of regulations. It may be said that if there is undue
waste or undue loss by the system of pelagic sealing, the question of

regulations would be affected by that, and would be framed as far as

possible in view of it. The United States have asserted very strongly

that something like 66 per cent, I think, of the seals that are shot at

sea are lost. That we venture to say is utterly and wholly wrong, some
twenty times an exaggeration, and I propose to speak of the evidence

which we say shows that. Of course there is no question in the world

that the pursuit of every wild animal—I do not care what it is or where

it is—is accompanied by a certain amount of loss. It is inherent in the

very nature of every kind of hunting, every kind of pursuit of wild

animals. I do not know any that is free from it. My learned friend.

Mr. Coudert, at part 4, page 699, exerted his i)Owers of ridicule and

sarcasm upon the sentence in our Commissioners lieport in which they

say this:

The accusation of butchery laid against those who take the seals on shore cannot

be brought, this pelagic method of killing tbo seal, wbi.h i.s really hunting su* di»tia

guished from slaughter, in which the animal haa what may be de«crib«d m • /«r
tporting chance for its life.
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:Mr. Coiidert, after considering that question during lunch time, said

on the reconvening of the Tribunal:

When this learned Tribunal adjonrned for the recess, I had just read extracts from

the British Commissioners' Report charging butchery against those who killed the

heals on the islands, and expressing the opinion that the slaughter -which I have
described at sea was sportsmanlike in its character, in that it gave the animal a fair

gporting chance for its life. I could not do justice to that by any comment, and I

leave it for the Tribunal without any criticism.

I should infer from this that my learned friend Mr. Coudert, however
vride his sympathies may be—and I have no doubt they are very wide

—

has no sort of sympathy with what is called the instinct of sport. His
idea would seem to be that humanity is the one thing to be considered.

He would approve, for instance, of a man who would sneak up to a
pheasant, get within 20 yards of it, and shoot it out of a tree, or would
shoot it on the ground. He would think that much more humane, and
much more to be encouraged, than the method of the ordinary sports-

man, who shoots on the wing and do^s give the bird a chance for its

life. In fact, he would agree vrith that person of whom I have read a
story, that when he was about to shoot a partridge running in a field,

his friend who was with him put his gun up, and said: "Surely you
are not going to shoot a bird in that way?" His answer was: "No;
I will wait until it stops " ; and that was his idea of fair sport.

We maintain that pelagic sealing gives the seal a fair chance for its

life and is in that respect preferable. There is one thing very certain:

if you were to propose to nine men out of ten to go and join you in the
system by wliich the seals are killed on the Pribilof Islands, namely,
by knocking them on the head with a club when they are looking in

your face they would probably turn from you with no small degree of
contempt; while if you were to propose to the same men to go out in

the open sea in boats and kill the seals by shooting them, they would
think that a sort of thing to be encouraged, and would have no hesitation
in joining you. Mr. Coudert can have none of the sportsman's instinct,

or he would not have thought the remark of the British Commissioners
80 very ridiculous. It so happens that at the end of one of these books,
vol. IV, App. British Case, there is an article from an American news-
paper, quoting from the London Times, in which they take the same
ground, that it is butchery, and unsportsmanlike, and that it ought to be
condemned on that ground. Every one on the other side of the water
knows of the complaints that are made in regard to the method of pur-
suing deer. They are driven into a, where the pursuers paddle out to
them in a boat and put a bullet through their heads. I think very
much may be said against this system on that but it ground^ that is a
matter of taste. I infer only from mj' learned friend, Mr. Coudert's
conception of it, that he has not much sympathy or feeling for the
instinct of sport.

Pelagic sealing is spoken of in several places as having been destruc-
tive elsewhere, and I do not stop now to read extracts, because I think
the time has come when we may take it for granted that the Tribunal
have in mind a great deal that has been read and repeated to them in
these affidavits. In the Case of our friends, I find it often stated that
pelagic sealing is in part responsible for the extermination of the seals
in the southern hemisphere and elsewhere. As a matter of fact, pelagic
sealing has never exterminated seals anywhere.

Ix)rd Hannen.—Has not that been very fully gone intot
Mr. Robinson.—It lias perhaps been very fully gone into, and I am

not going into it any more. All that I was going to do was to point out
the sentence of the British Commissioners, paragraph 65, I think it is,
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where the fact is stated. I say this pehiffh; scalinK ha« i.ovpr l>een
practised elsewhere and never was known until it was ura(tiH4Ml in these
waters.
^ow the statement in the United States Case at pa<ro8 1().-| and 196 in

that 60 per cent are lost out of every 100 killed, and tlu; probabilitv Ih
the percentage is even more. In the liritish Coiiimissiom-rH' Koport,
paragraph 627, you will find a table given, and I think tlio lietter way
of treating this is not to trouble you with sp( cial aHidavits, but to give
the result of the analysis which we have hereof a huge number of afli-
davits, putting together some 50 or (JO anidavits of difb-ient people who
speak to the number they have killed. We have aggregated tliat num-
ber, and we have 9,337 skins taken and a loss of 4 per <cnt. That in in
the table appended to paragraph 627 of the British CommiH.Hioneni'
Report.

If you look at the British Counter Case Ai)pendix, vol. i', page 6, Mr.
President, you will see a further table. Of course, between the prepa-
ration of the Case and Counter Case we were collecting evidence, and
there is a large list of affidavits by different people tabulated in' thiM
way, giving the names of the deponents, names of the vessels they
belonged to, the number of skins obtained, and the number of seals loHt,
the percentage, and the different years, with remarks.
Now in those affidavits we have 3!),870 skins taken, and we add to

that the 9,000 odd in the previous table, making together 49,216, or Ray
50,000; with a up of 1,602, making a loss of 3-2 ])er cent. PVom page
7 to page 10, we have some 80 witnesses, or an abstract rather of their
testimony, which forms the evidence which has been tabidated and
analysed, as I have mentioned. It would seem to be impossible to
present that kind of evidence more satisfactorily. There is no doubt
evidence on the other side both ways; that is to say, witnesses called
on behalf of the United States who say that they have lost a g(Mxl many,
and witnesses called on behalf of the United States who say that they
have lost but very few, and you must collect from the e\ iden<'e pro and
cow in that matter what you may take to be the reasonable inference fn>m
it, taken as awhole. That is treated of again in the British Counter(Ja8«,

pages 191 to 193, in the British Commissioners' Report at paragraphs
616 to 626, and in the Counter Case at pages 158 to 159. I do not think,

though it is tempting to read some of these affidavits, that it w«)nld bo
worth while to detain the Tribunal while I call attention to any of the

details. The net result is that we have tabulated them all, and have
the statements of different people of the number they state, by actual

count, amounting to 10,000. We have the statement of the number
that those people swear to as having lost, and it comes to 3-2 per cent^

That is the total, if you recollect on the first 9,000 odd. Then we get

39,000 more, making close on 50,000 which was a total of :i-2 iK?r cent.

Now I desire to call attention to the affidavit of Mr. Behlow in the

Appendix to the United States Case, on another question, volume 2,

page 402, which we think must certainly be a mistake. 1 call attention

to it more particularly because it seems worth while to call attention to

anything that this gentlenmn says, with regard to which we «'onceive

him to be inaccurate, for he is a gentleman who has made no less thaa

11 or 12 affidavits on belialf of the United States. Mis statenu'nt i«

that he examined 1,342 salted fur seal skins, cj schooner "Kmma and

Louisa "from the North Pacific Ocean; and he un«lertakes to tell yoa

what kind each skin belonged to, that is to say, whether pup, male, or

female, and to give an analysis of the whole.
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Now in answer to that, if you will turn to volume 2 of the appendix

to our Counter Case, page 173, you will find first the affidavit of Mr.

Belodo, who says he is the managing owner of that vessel; that she did

bring the 1,342 skins, that he was there when Mr. Behlow came to

examine them ; that he only lifted a few up from the pile, not exceed-

ing five or six, and looked at them, and then went upstairs; and the

time that they were down there Avould not be more than five minutes.

On the same page, 173, that is followed by an affidavit by Mr. Barber,

who was a clerk in the employ of Mr. Ladd, the owner of the sealing

vessel "Emma and Louisa"; that she returned on a certain day,

Having on board 1.342 skins, and these skins were delivered at the place of busi-

ness of the afore meiitioued C. D. Ladd on the 12th day of the same mouth.
In the forenoon of the day following, that is, on the 13th July, Charles I. Behlow

of this city, came into the store of the aforesaid C. D. Ladd and asked to see the skins

which had been brought from the vessel " Emma and Louisa", and I took him to the

basement where they were all lying in one pile in the elevator. I made no objection

to his seeing the skins, as I had been informed that all seal-skins of the pelagic catch

had to undergo inspection before any disposition could be made of them, and at the

same time had been told that the firm of H. Liebs aud Co. had been appointed by the
Government the inspectors for that purpose, and I knew the said Charles I. Behlow
as a member of the firm of H. Liebs and Co. for many years.

On being shown the skins which, as I before stated, were all in one pile, the
said Charles I. Behlow remarked to me that he had to say he had seen them, for it

did not pay to inspect them as he was only paid 5 dollars a day for doing it; and
on saying this picked up and looked at a few skins, not exceeding 5 in all, but gave
even these no such scrutiny as would be required to determine the sex. The whole
time the said Charles I. Behlow was so employed did not exceed five minutes.

Then we have also the affidavit of Mr. Wester at pages 175 and 176,

and Mr. Wester is the Captain of the vessel. He describes Mr. Beh-
low's visit, and then he says that the skins were immediately trucked
up; the time occupied was not more than 3 1/2 hoars in landing, and it

was impossible to tell what the sex was—it was only a matter of guess
work. Then in case it should be said that 3 1/2 hours was sufficient,

we refer the Tribnnal to the evidence of Mr. Phelan, at page 518 of the
United States Case Appendix, volume 2, who says he spent 4 days
going through a lot of skins, working about 7 hours a day, so that if

even 3 1/2 hours is supposed to be the time, it is impossible that Mr.
Behlow could have examined these skins with any such attention as
would enable him to give the information he professes to give. This is

material when we find the same deponent making 11 or 12 affidavits.

Then the only other point that 1 desire now to touch upon is the
question of raids. That is a material question from two views—mate-
rial as regards the protection given to tlie Islands, and material as test-

ing the opinion of those who have spoken on the part of the United
States, and who have said that in their judgment raids are too unim-
portant to play any part in the question they are considering.

Mr. Stanley Brown, in volume 2 of the Appendix to the United States
Case, at page 18, says with regard to that:

The statistics which I have examined, as well as all the inquiries made, show that
in the raids upon the rookeries themselves by marauders the loss of seal life has been
too unimportant to play any part in the destruction of the breeding grovinds. The
inhospitable shores, the exposure of the islands to surf, the unfavourable climatic
conditions, as well as the presence of the natives and white men, will always pre-
vent raids upon the islands from ever being frequent or eftective.

Now, we have not treated that question in our Report in that way at
all. The British Commissioners Report is in an entirely different sense,
and gives evidence which, in our view, it is impossible to disregard or
to displace by mere assertion of opinion or as even the result of enquiry.
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The chapter on "Raids" is to be found in the Rritwh CommiiwioncrH'
Report, paragraphs 727 to 770. I do not proiwse to read from that at
all at any length; bnt you will find at paragraph 701.' thoy Kiiy:

The evils of raiding are very jrreat. It is by f„r tlio m.mt .iMtnirti vo f..rm of m>«I.

J,"#'
cOmbMiing all tlie (hsadvanta^es an.! noiu- ..f th,. advantuKi-i, of thr olber forin.

Ihe kilhug 18 chielly of breeditifr females, iw tiio rai.l.TH rannot iwuolrat* far euuttsb
inland to obtain the young bachelors or immature fcuiulea.

And so on.

We ourselves noticed the great ease with which, under present arrangenientA raitU
might be successfully carried out.

'

—and they give particulars of that.

For instance, we steamed into the anchonige of the sctHi-ment at Rt. Pnnl, cloiie
past the Zapadnie and Tolstoi rookeries, one bri<rlit modiilijjlit nlKht nith SiMitcni-
ber), and moved early the next morning by dayliglit rouM<l tli« (Jarbot«h and Ki-ef
rookeries to the other landing, without our presence becoming known in any way at
the settlement.
In short they say under present regulations and arrangcmonts, there Ih no dinicultr

or danger whatever to vessels raiding along shore any iiiglit, or in any of the fre-
quent fogs at several of the best rookeries, except wlien u ioveniM'-trni/<T chnuccc
to he close by, an occasional occurrence well known to every marauiling Nob<><m«>r.

If you look at the British Counter Case, the Appendix Volume I,

pages 153 to 154, you will find Mr. Macoun's report on that subject,
which is very definite and specific. He says:

During the months of July and August, 1892, no guard was stationoii npon anv
rookery on either island with the exception of North-east Point on St. Paul Inlunn,
and Zapadnie on St. George. Polavina and Zapadnie Rookeries on thr former island,
and Great East and Starry Arteel Rookeries on the latter, were left without n guard
of any kind, and three of these four rookeries are known to have been raided in recent
years.
On the 16th of July I walked on St. George Island from the village to Zapadnie

Rookery with the two natives who were going to relieve the watchmen there. One
was a young man about 20 years of age, the other a boy of 12 or 13. When wo
reached the guard-house, I found that the guards to be relieved wore an elderli^- man
with but one arm, and a boy of about the same age a.s the one referred to above. I

was afterwards told by Dr. Noyes, the manager on St. George Island fur the Com-
pany, that when the killing season was at its height this one armed man wiw the
only guard kept at Zapadnie. He was unable to assist in any way at the killing*,

BO was employed as a watchman.
Two or three men were kept at North-East Point, St. Paul Islan<i, and this plare

is connected with the village by a telephone line. Early in August, 1892, however,
the receiver or transmitter at one end of the line got out of onler, and it wae ren-

dered useless as a means of communication between tliese places.

At the time of my departure from the island on tlie 12th of Seiiteinber it wa« still

in this condition, and there was apparently no prospect of it« being repaired before

next spring. More than two hours would be re<[uired by the wat«hmen to r^ach the

village were a raid to be made at Nortli-east Point, and the name time to retnm
with assistance. This, with the time consumed in rousing the people at the village,

would give any raiders ample opportunity to do their work, a« I have been a«*ure«l

by several men who have actually raided the islands that four hoard is the time

usually required to make a successful raid, so that Northeast Point waa in 188U

practically without protection.
Polavina rookery is 5 miles from either the village or Northeast Point, and any

night the wind served, or even on foggv days, raids might be made there and nothing

be known of them at the village. Although Zapadnie rookery can be him-u from the

village, and on this account is supposed to be safe, it was at this very nlnre that the

skins taken by the crew of the "liorealis", late in 1891, were proriire.l. I wan told

by one of the men engaged in the raid that, at the time it w.w ni.»d.\, a revenue-

cutter was Iving at anchor near the village, and less than 2 miles from the nwikery,

that the night was clear,—so clear that they could see from the H.h..,.nrr not onl.r

the lights of the cutter, but the vessel itself. They were deNjierate. however, ami

sailed in close to the rookery, landed, and secured 400 skins without bciug aeoo or

heard.
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Wliile on St. Paul Island, in 1892, three different rookeries were named to me as

the one on which this particnlar raid was made. Nothing was known of it on the

islands until the arrival of the revenne cutters the next spring, and the officers on

these vessels had heard of it through the raiders themselves.

While in Victoria, British Columbia, in May, two of the schooner "Challenge"
gave me particulars of the raid made on Great-East Rookery, St. George "Island,

late in 18H1 ; and when on St. George Island in July, I asked Dr. Noyes, the Manager
of the North American Commercial Company on that Island, for an account of the

raid. He told me that the morning after the raid, a native who had been collecting

wood came in with the report that there were dead seals on Great East Rookery,

but that no vessel was in sight. The number of seals killed was not ascertained, as

thev did not wish to disturb those still on the ground. A man was sent across the

island, and came back with word that a schooner was anchored in Garden Cove.

Guards were put on all the Rookeries, but no further attempt at raiding was made,
and nothing more was seen of the vessel.

Then

:

In this connexion, Mr. Wardman, United States Treasury Agent on the Pribilof

Islands for several years, may be quoted: " I asked a man one day if he would shoot

if we took after a pirate, and he said he would not. It was only with great persua-
sion I could get him to pull me olf in a boat. It is no use putting guns into their

hands. I asked him why he would not shoot, and he said, he did not want to kill a
man. They are very cowai'dly."

Theu they go ou to point out

:

Even were native guards placed on every rookery on both islands, they would thus
aftbvd no real protection against raids. They might be bribed by the raiders, or

might neglect their duties and not patrol the rookeries on dark or foggy nights, and
even were good watch kept and the presence of raiders detected they would be use-

less, and at the most would but hurry to the village for help. It is assumed that if

a revenue-cutter were kept at each island, no further protection would be necessary.

and so on.

All the revenue-cutters habitnallj' come to anchor at night-fall when near the
islands, if possible at the village, so that practically the whole island excepting that
part of it near the village is open to the raiders. Vessels are known to have anchored
to the northward of St. Paul Island for weeks, ruuuiug in to the island at night to
kill seals on the rookeries. A proper guard stationed at each rookery might prevent
such raids, but a vessel anchored at the village can never do so.

Then in the British Counter Case, Appeudix, vol. 2, pages 41 and 42
the Tribunal will find an analysis of all the affidavits relating to raids
made on the Pribilof Islands.
They are 8 in number, and particulars are given as to the raids they

themselves are aware of.

On one occ ision.

(A Mr. Folger says)

:

We once ran in too near the village and saw a cutter there and went away again,
but we found the coast clear the next night and got about 500 skins. We could see
the light at the village.
We knew very well the natives did not keep a good watch. We got about 2,000

skins that year off the Islands.

And John Kraft speaks of the same thing. I am not certain if Mr.
Folger is a citizen of the United States. I think so, however, for the
simple reason that it is stated in several places there is no instance of
a Cana<lian ve.s.sel having raided the Islands and, therefore, I assume
these persons like Mr. Folger are American citizens. I find, that he is

so described at j). 88.

Then we have very direct evidence of the manner in which these raids
were carried ont, in the British Counter Case page 297 ; and in the
Appendix to that Connter (Jase volume I page 154 and page 293 specific
evidence is given as regards a great many raids which have occurred
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and which have not been mentioned by tlie Treasury \ff«-nt« I will
conclude this, I think, by refeninjj to the evidence of on.. Ix^imnl »
Witness called for the United States, or one of the deponentH whow
affidavit they give in the Ai)i)endix to the Unit.-d Slates <'aMi. volume
2, page 217; and I refer to him to show the eoi.s(.(|uerire ..f suVh raidn
more than any thing else. I am not quite certain for what reason they
put in his evidence. ''

He says:

I reside at Belkofsky, Alaska Territory. I have been a sea-otter hunter for forty
years, and have occasionally raided the Russian neal i.sliinds. Wlicn on a r»id wr
would watch for a favorable opportunity to make a lan.lin;,' and th-n kill male nn«l
female fur-seals indiscriminately. Probably for every r>(iO m.irketal)!.. Hkinii McurM
double that number of pups were destroyed.

That is practically what from the habits of the seals and what we have
read you would imagine. These men proceed with no rare, and they
probably create a stampede among the older animals, and the i)up8 are
killed in that way* and in others.

Senator Morgan.—That leads me to enquire, Mr. Kolunson, for the
purpose of obtaining information, if it is eorreet that tlte rookeriea
occupy the sea front, and in rear of those come the older seals and hol-
luschickie. Is that correct?
Mr. EOBINSON.—No, I think not. I think the holluschickie haul out

on a different place.

Senator Morgan.—Some of the witnesses speak of oi)en ways being
left. That is what I meant.
Mr. EoBiNSON.—That is seals on the rookeries. You will see in the

evidence that the holluschickie haul out at a ditterent phice.
Senator Morgan.—Entirely independent?
Mr. Robinson—Yes, because the old seals will not let them corae

near the breeding section, so to speak.
Mr. Carter.—That error ought not to be allowed to go uncorrect«i,

because it is in evidence that the holluschickie haul out in the rear of
the rookeries as well.

Sir Richard Webster.—But not in tlie same jdaoe.

Mr. Robinson.—Perhaps Mr. Carter is right in this way: what I

mean to say is this, that they land at a different place. I do not say
they do not spread round and get to the rear.

Senator Morgan.—There are witnesses who speak of open ways for

the seals to pass through.
Mr. Robinson.—I do not think that is connected with the hollus-

chickie, but I will not put my recollection, where I do not re<ollect

clearly, against anything that Mr. Carter thinks is correct. .Mr. Fol-

ger, in the Appendix to the British Counter Case, Volume 2, page 89,

refers to one of these occasions when he is speaking of a raid.

He says

:

I was at Robben Reef at the time the Alaska Commercial Company Bent m vmm>1

there—the "Leon", Captain Blair—to destroy the seals. 'Jhey bad tried their Itoat

to protect the island, but we were too much for them. We ha<l the Rn.inl in our

pay, and when the "Leon", which had been sent there to Runrd the plwrr wonid gv

away, lights would be put out and we would come over from ( ium> I'atienre, wbc««

we had men on the look-out constantly, or if we got ininatient the fustost wenler in

the fleet would go there and be chased by the "Loon" (a sailitii; veiwlK and th«

others would make the raid ; we worked together, an<l the scliooiiers wonld div idr ap.

It is hardly necessary to suggest in conclusicui that it is only natural

to suppose these raids must have been frequent. The i)riee then \mA
for seal skins was an object of temptation. The natives are ni»t to be

depended upon, and the United States cared little about it; it wa» •



284 ORAL ARGlfxVIENT OP CHRISTOPHER ROBINSON, Q. C.

matter for the lessees; and unless a very strict guard was kept, this

locality, with constant thick fogs and a class of men not by any means
timid in their operations of that kind, would be almost certain to be
subject to raids. Given natives to watch, and given white men to want
what the natives are watching, the white man will get what he wants.
Those three points I have now dealt with.

The President.—Any others we shall be happy to hear you urge in
the morning.
[Adjourned till Wednesday the 21st June at 11.30 o'clock A. M.]



FORTY-SECOND DAY, JUNE ai", 1893.

Sir EiCHARD Webster.—Mr. President, before my lesirned friend
Mr. Eobinson begins, you will r^jneniber that when the Attorney (ieu-
eral communicated to you the fact of a comnninication having Ihhmi
made from the Foreign Oflice as to the Knssian seizures, objtM-tion wa*i
taken by my learned friend, Mr. Phelps, that the connnnincation wjw
not public or official; and you were goocl enough to call attention, when
I was addressing you, to the fact that however much you might, of
course, believe what we had stated in the matter it was not a public
document and, therefore, reference could not be made to it properly. I

told you I had no doubt the Papers would be presente<l to Parliament
in a few days. They were presented yesterday, and I have lianded my
learned friend copies. Copies will be supplied to the Tribunal, though
we have not sufficient at present I believe, and 1 may state on page
5,

Mr. Carter.—One moment; do you read the contents as evidence?
Because if so, we object to the reception of this matter. The ground
of our objection, Sir, is that it is new evidence designetl to prove some
new fact or other; and, therefore, does not come within provisions of

the Treaty, that the only way in which the Treaty contemplates evi-

dence is to be received by this Tribunal is that it should be incorporated
in the Case or Counter Case, and that this, therefore, is not admissible.

The President.—I would say that we do not admit fresh evidence,

and it is not as evidence that we would like to take it. 1 do not believe

it is within our proper power, however, to prevent anybody from reatl-

ing anything that may be read in the newspapers of what happened
that day or the day before. We simply take it as a newspaper comma-
nication ; I do not say more than that,

Mr. Carter.—With great deference. Sir,

The President.—Do you object to that!
Mr. Carter.—I should think it was in the power of this Tribunal

to prevent the reading of any newspaper in evidence, or to prevent the

reading of anything which is intended to bring before the Tribunal

any additional fact (that is, evidence) in reference to what may have

been done between Russia and Great Britain in the way of adjustment

or settlement of a controversy. Our learned friends on the other side

have a way, which we are deprived of, by which they can bring those

matters before the Tribunal.
If the objection is that they are of an unofficial character, they have

an easy method by simply laying them in the tirst instance before the

British House of Parliament now in Session, and having them print«Hl

to give them an apparently official character. But the objection is to

the admission of new evidence, and lies as well to evidence of any ofll-

cial character as any other. The impropriety, as I conceive it, is this;

it brings a fact partially before the attention of the Tribunal: and how

can we complete the record, and how can we furnish the additional

information that is necessary for its proper understanding unless w©

have access to all the documents, which we have not? How do we

know what oral interviews may have been indulged in by the Kepre-

seutf^tives of Great Britain and Russia in this matter! Uow do we
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know what other facts never disclosed by these records may have
transpired? It is permitting one party to lay before the Tribunal a

partial view when it is not in our power to complete the view. That is

the objection, and it is a serious one; and that is the reason why it was
provided by the Treaty that the place, and the only place, in which evi-

dence was to be contained is the Case and Counter Case. It is, on

that that we ground our objection; that we ought not to be put to the

trouble, that we ought not to be put to the injustice, that we ought not

to be put to the inequality, of having a partial fact laid before this

Tribunal when we have had no opportunity and can have none to lay

before the Tribunal such other additional facts as may belong to it and
which must be regarded in order to arrive at a proper understanding.

Sir EiCHARD Webster.—I do not intend to answer the observations

that have been made, Mr. President, except to remind you of what the

circumstances are. In the United States Case they asserted that

Russia had claimed to exercise the jurisdiction of seizing ships outride

the three mile limit. That correspondence between Russia and Great
Britain respecting the modus vivendi has already been admitted, and,

not only admitted, but referred to by Mr. Phelps, he stating he intended
to argue upon it.

The President.—Factsalready incorporated in the documents before

Tribunal, which is not quite the same thing.

Sir Richard Webster.—These were papers not incorporated in the

documents. It was a Parliamentary paper handed in last week and to

which Mr. Phelps referred, saying he intended to rely upon it. We
informed the United States that at no time had Russia made this claim

the Attorney General made a statement to the Tribunal publicly with
reference to the fact that Russia had agreed to indemnify ships that
had not been inside the territorial waters, and that statement being
made, Mr. Phelps got up and said—he will endorse what I say—that
in the previous debate in the House of Lords, not a week ago. Lord
Rosebery had not referred to it—was he at liberty to refer to that debate
and I said Yes, to any documents public or otherwise supporting his

contention Mr. Phelps might refer. You interposed, Sir, and said I had
gone too far and it was only public documents that ought to be referred
to. and called attention to the fact that the telegram to the Attorney
General was in the nature of a private document and not public I then
informed you, Sir, feeling the weight of what you said, I would ascertain
if the papers were going to be presented to Parliament.
They have been presented to Parliament, and I, having given copies

to my learned friends, make good my promise by presenting them before
the Tribunal. I say that it is not new evidence at all. It is simply to
show the Tribunal the real facts respecting the action of Russia.
Lord Hannen.—Sujipose Russia are under some terms with reference

to compensation, has that any bearing on the enquiry we are going
into.

Sir Richard Webster.—It has no bearing at all.

Lord Uannen.—Then why go into it?
Sir Richard Webster.—If your Lordship will pardon me except

the United States have introduced into their argument a statement that
Russia has claimed to exercise these rights outside territorial waters.
It is not a question of bargain at all. I told the Court before, the mat-
ter was investigated by a special commission, and the documents will
show what the actual claims of Russia have been in regard to the mat-
ter. It is only to prevent the Tribunal being under a misapprehension
iu consequence of an inadvertent statement made the United States,
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The President.—1 must say, as there has been an objection raiMd
that I cannot allow you to proceed without a consultation with mv col-
leagues in a matter which 1, for n.ysclf, shouhl havec4Mimve<l wa«'oiH«n
to every body; but, perhaps, that is because I um more a<-cuHtomed to
the French procedure winch enables you to briuK' before the iutiue* any
new fact that may arise, with the object of having' U'fore t'luMn every
thing that has taken i)lace. As the history of the worUl t^oi'>i on, eve^
day brings forth new facts, and we do not shut our eyes to what roth
on, but then the rules of English Common Law, such as are enforced
both in England and America, are more sevt^re, as concerns evidenee.
than anything I have been accustomed to even in theory.
Mr. Garter.—Which rules have been adopted in tlie Treaty and the

prei)aration of these Cases.
Sir Richard Webster.—I may be allowed lo say, Mr. PreHitlent,

that I should not have kept faith with the Tribunal had I not brought
these documents before them, because in reply to the stateiuent n>a<le
by yourself, with the concurrence, as I understood, of the other mem-
bers of the Court, that the public documents passing betw«'en the
countries can be referred to, I said recogni/.ing that if the papi-rs were
made public and were presented to Parlianu*nt, they should be laid
before the Tribunal; and therefore I should not have kept faith if I had
not presented them.
The Pjiesident.—We thank you for your intention. Sir Hirhard,

which is very loyal indeed, but we must consult between ourselves
before we allow you to go any further.

Sir Richard Webster.—Might I point out that the United State.H

cannot be allowed to found an argument that Russia has takrn this

action, without our being in a position to put the true facts before yoii.

The President.—Of course, that is a thing we shall consider.

The Tribunal then consulted for a short time.

The President.—I wish personally to explain what 1 meant when I

spoke of newspapers. I meant to say, of course, it is not the reading
of a newspaper which might be the embodying of an argjiment, but I

want to say, as men are naturally brought to take hee<l of all public

events which take place and such })ubli(; events, we c<)nsi(h'rtHl, art« in

the reach of everybody, and that we might takr heed of them. Of
course, if we were to hear by some comujotion of nature that all the

seals had disappeared off the face of the globe, it would be strange if

we could not take heed of it.

Mr. Carter.—Our own law contemplates a certain amount of infor-

mation which the Court might take note of, but not so far a.s you go.

The President.—It was only with reference to such an ol)8ervation

of that kind, and I should not like to be misunderst<)<Ml with reganl

to it. So far as regards this particular case, after consideration, we do

not deem that it would be tit, at the present nuMuent, to stop the pro-

ceedings of this Tribunal, and We therefore will raise no objection to

hearing the document; but we will reserve to ourselves to consiiler

whether we will take it as evidence or reject it, when we have niore

leisure to deliberate about the matter. It is only under that re.serve

now that we will ask Sir Richard Webster to procee<l with his readujif.

Sir Richard Webster.—I quite understand, Mr. Tresiilent, that it

was subject to all reserves of that kind. I will read nothing but onirnU

documents. On the 29th May (10th June) 1S0;5, M<»ns. Chichkme wrilea

from St. Petersboui'g—and my learned friends have copies of thin:
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I have had the honour to receive the notes which your Excellency was so good as

to address to the Imperial Ministry, dated the 17th (29th) November, and the 4th

{16th) and 9th (21st) December 1892, relative to the seizure in Behring Sea of Cana-
dian schooners and tishing boats by Russian cruisers.

A special Commission having been appointed by Imperial Decree to examine into

the circumstances under which those seizures were made, the Imperial Ministry did

not fail to lay before it the depositions (affidavits) of the captains and crews of the

sclioouers concerned which accompanied the above-mentioned notes.

In reply to these comnuinicatious I make it my duty, M. TAmbassadeur, to transmit

to you tlie two reports inclosed.

Your Excellency will observe from the perusal of the first of these documents that

it deals with theassertions of the Canadian crews as to the privations alleged to

have been inflicted upon them at Petropavlovsk. In the opinion of the Imperial
Governmout the Commission has fully elucidated this matter. Nevertheless, if the
interested parties consider it necessary, they have the power to avail themselves of
the regular course provided by law in order to present their claims either to the
superior naval authorities or to the proper Tribunal.

Then follow two paragraphs about the treatment of the captain and
crew that are not material

:

The second of the accompanying reports contains a detailed examination of the
circumstances which accompanied the seizure of the schooners and their boats. In
considerinff the legality of the captures effected by the Commanders of the Russian
cruisers and by the District Governor of the Commander Islands, the Commission
was guided by a principle the justice and equity of which cannot be disputed. It

recognized as lawful seizures of all vessels whose boats were seen or captuied in our
territorial waters. It cannot, indeed, be denied, that the boats constitute, jurid-
ically, an appendage of the schooner to which they belong. Conseqneatly their
seizure in territorial waters renders the capture of the vessels, of which they in some
respects form part, perfectly legal.

If it were otherwise, a schooner could with impunity pursue seals on the coasts
by sending her boats there, and thus infringe the inviolability of territorial waters,
although herself remaining outside the said Avaters. Taking this view of the mat-
ter, the Commission recognized the legality of the seizure of the-schooner "Marie",
" Rosie Olsen ", '•' Carmelite' and "Vancouver Belle" but was vinable to do so in the
case of the seizure of the schooners "Willie McGowan" and "Ariel". There can,
however, be no question as to the serious nature of the indications which induce the
Commanders of our cruizers to institute a search on board these last-named vessels.

The "Willie McGowan", took flight as soon as she had sighted the Russian cruiser,
and she refused to heave to at the summons of the "Zabiaca".
Though the Commander of the Russian cruizer did not, see the boats of the

"Willie McGowan" engaged in the illegal pursuit of seals in our territorial waters,
he had been informed of it by the inliabitants of the coast. The search revealed
the presence on board of implements used for sealing on the coast, as well as of
seventy-six skins, of which sixty-nine had been taken from female animals, who
must therefore have been killed close to the shore; 90 per cent of the skins found
on board the "Ariel" had probably also been taken &om nursing females, and
belonged to seals caught in Russian territorial waters.
The importance of this evidence was fully recognized by the Commission. It was

not considered, however, as amounting to positive proof such as would justify the
seizure of the schooners, owing to the absence of an essential condition : their boats
had not been sighted in actual pursuit of seals in Russian waters.

In bringing what precedes to your knowledge, M. I'Ambassadeur, I consider it my
duty to inform you that, in view of the findings of the Commission as described
above, the Imperial Government would not reiuse to proceed to an a.ssessment of
the indemnity to be paid to the owners of the schooners "Willie McGowan" and
"Ariel".

I need not trouble the Court by reading the other papers which are
before the Tribunal. They are the detailed particulars going into each
ship, and all the i)apers are at my learned li-ieuds disposal.
The President.—But we do not admit that the papers are before

the Court, because they are not here.
Sir Richard Webster.—I understood they were before you, Mr.

President, or I would not have begun to read it. I was not aware they
ha<l not been handed in and I apologize.
Lord Uannkn.—It was quite right not to hand them in till it was

decided they were admissible.
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SirEiOHARD Wp:bsteu.—Except thut I uinUTstixMl tliat tiu- Vn-ni.
dent rather complained of my statciiu'nr that tlu'v um- not iH-fon- the
Court. I thought they were on the tahh* or I w.uihl have waitt-d. I
do not wish to read the hisr pajje. It is the satiir tiling, and. atrain
any passage in tlie papers will be at the disposal of my leann-il luend*!
There is nothing to qualify what 1 said in any way.
The President.—Now, Mr. Kobinson, wifl you i>ro<-e«-d t

Mr. Kobinson.— Sir, there is one matter as to which 1 wish to pive a
reference in order to clear up what has been a misconception. Th.-re
has been a misapprehension with regard to a letter of Mr. Tupper, to
which Mr. Coudert referred at pages «;!>!' and cm, ami he fountleilan
argument upon it, and read it with considerable emphasis as against my
learned friend. He spoke of it as the Vouronne ik rEtlifur, but In- rcjul
only a letter at pages 1)0 and Dl of M" .'i (l.Sl>2). volume :{ of the Apiwn-
dix to the British Case. lie was asked to read a letter at page lo.'.. and
he said he would do so if he had time. lJnfortunat<'ly, it cscajM-d IiIh

attention, and he did not read it. That shows exactly what was .Mr.

Tapper's meaning, and does not at all bear the consti mtion which my
learned friend, with considerable triumi)h, ])()inted to asbearin;r againnt
the view that we were advancing on a question that was practically^ more
a matter of damages than anything else.

The Government is of the opinion that the total oeNNation of Healing in Bi-hnnff'i
Sea will greatly enliunco th«' value of tlie produce of the coaxt fishery . »n<l Attm nut
anticipate that British scalers will sufter to any great extent by excluaiun from
Behriug's Sea.

Xow, if you will turn to page 105 of that same part, in the same
Appendix, you will see that in a letter by Mr. Tupper of the 11»th of

September some eight days later, to the Victoria Sealers' As.sociatiou,

he says

:

I will, however, repeat that Her Majesty's Government ban intimated that, while
they incline to the belief that the closure of Bt^liring'H !Sea to all Kealinjj opcrntionit

both on land and at nea will so enhance the vahm of the catch that the j»ri<«'>« reali^.d

will compensate the sealers for their loss of the Behriug's .Sea <at«'li, the> will lie

prepared to consider claims to recompense where it can be shown that actual lonn baa
accrued by reason of the legislation under r<'view.

This shows that the cessation Mr. Tui)per was referring t<) wa.s the

cessation on the Islands and elsewhere, and not the cessation merely at

sea; and that the argument assumed to be founded on his letter is not

well founded.
I have done now with all the matters of detail connected with thi.s

question of Regulations which I desired to refer to, and I wish only to

refer to two other general matters before pro«'eeding to those few remarks

which I desire to make with regard to the subject of Regulations lu

general. These are the conduct of Canada in this matter, ami the

conduct of the Commissioners.
The conduct of Canada has been made the subject of very severe

stricture by my learned friend, .Mr. riiclps, in the Inited States .Vrgu-

ment on pages 177 to 179; and vou will also tind that Mr. IMaine in hin

despatch of the 29th of May, 1890, volume 1, Appendix to the I nit«>«i

States Case, page 212, and in the same volume at page 2KS. complaiim

I may almost say bitterly of the conduct of (Ireat Britain, practically

because Great Britain had taken the advice of Canada and consulted

the interests of Canada in this matter, and had not ,-onclud«Ml an

arrangement for a close time, as to which there was some inisun.ier-

standing between my learned friend, .Mr. Phelps, and Loiti bahsbury.

B s, PT XIV 19
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Now I venture to say, in the first place, that Canada did simply what

it was her duty to do: and, in the second place, that for what she did

i^oiititled. uottothe strictures of the United States, but to their thanks.

^Vhat Canada did, and what they complain of, as you will see by refer-

ence to the paj^es I have just given the reference to—177 to 170—is that

she prevented'the arranjjeuient for that close time being consummated.

Mr. Phelps says at page 177:

It will be seen from the rorrea]>oiuIence betweeu the governments of Great Britain

and the UnittMl States, printed in the Appendix to the Case of the United States, that

a convention between the two conntries was virtually agreed upon as early as 1887,

with the full concnrrenoe of Russia, under which pelagic sealing in Behring Sea

would have biin i)roliibited between April 15 and October 1 or November 1 in each

vear, and that the tonsummation of this agreement was only prevented by the

refusal of the Canadian (Government to assent to it. The propriety and necessity of

siich a rejiression was not doubted, either by the United States, Great Britain, or

Russia. This convention, if completed, would have fallen far short both of the just

ri^ht and the necessity of the United States in respect of the protection of the seals,

as is now made apparent,

and so on. And then they speak of the conduct of Kussia, which we
have been speaking of just now, and they say

Inst|jad of taking its defence into its own hands, the Government of the United
.*^tatfs has refrained from the exercise of that right, has submitted itself to the judg-

ment of this Tribunal, and has agreed to abide the result. Its controversy is only

nominally witli Great Britain, whose sentiment and whose interest concur in this

matter with those of the United States. It is really with a province of Great Britain,

not amenable to her control, with which the United States Government has no
di})lomatic relations, andean not deal independently.

And so on.

Now let us see for a moment what was the proposition that was made,
and what were the circumstances at the time. The seizures had taken

l)lace; and Great Ihitnin had protested against them, and had set out
the grounds on which she conceived those seizures to be illegal, Yoa
will find Lord Salisbury's despatch in the third volume of the British

Appendix at page 88. The trial, as you will remember, had taken place

sometime in the autumn of 1887. The brief is to be found at page 112;

and Mr. Bayard on the 7th February, 1888, had written a letter suggest-
ing this close time from the 15th April to the ]st October or November.
On the 17th February, 1888. Mr. Phelps had submitted that letter of

Mr. Bayard to Lord Salisbury, and the misunderstanding arose between
these two gentlemen as to the question whether Lord Salisbury had
really definitely assented to such a close time or not. Now what was
the close time that was suggested ? You remember that the controversy
had been as to the right of Great Britain to take seals in Behring Sea.
We had been disi)uting about this matter, and, substantially, the propo-
sition was this: ''You have been taking seals in Behring Sea; you
assert that y(»u have an equal right there with us; we assert that your
action there is illegal; let us settle it allamrcably by providing that you
shall never go into Behring Sea while there are any seals there to be
taken ". Now 1 venture to think, as the learned Attorney General said,
this is not a i>ro|)ositi<m which either Mr. Bayard or Mr. Phelps, if they
liad known the facts of .seal life, would have advanced, because practi-
cally it was a suggestion to give up everything Great Britain had been
contending for from the beginning. As we all know now, to say that
no vessel shall enter liehring Sea and that there shall be a close time
for s*'als between the 15th April and the 1st October is practically to say
that tliere shall be no sealing there at all. becau.sc there is no other
time e.\cept between those dates when you can take seals there.
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Then that letter was submitted by Mr. Phelps, m you will find at
page 181 of the Appendix to wliich I have \m^u referring', with these
observations, as they are reported by Lortl Salisbury to Sir Lionel Went:
The United States Minister called to-day at th« Foh-Ikh nnir,, and upokn to ni«

about the question of the protection of the fur h^bIm in liihrin^'it Si-a
He said that the difflculties in regard to the soul nH|iorii'« in il,;,t ni-n wrrr mainly

connected with the question of the dose time, and tiiat no att.-mpt had l>r«.u mad**
by the authorities of the United States to stop the fishing there of any veniMjU at th«
time when it was legitimate.

Surely that contains a plain inference that there was in Behrinp 8««»
a legitimate and an illegitimate time, that is to say, other than the one
proposed: in other words, that there was a time wIhmi it was h-gitimaie
to take seals in Behring Sea and there was a time when it was illi-^jti-

mate to -take seals in Behring Sea; and I 8upi)os« that Mr. I'helim
thought that those were the facts.

Now what was done upon that was that this otter, as is usual and
right, was referred to the Colony which had the most imiM)rtant inter-

est in the matter by the Foreign and Colonial Ollice in I^>iidon. On
the 3rd March, as appears at p. 182, the Foreign Ollice transMiitfed to
the Colonial Office a coi)y of Mr. Bayard's letter. lx)rd Knutslord,
having received that, on the 12th March says, p. 183:

It will be necessary to consult the Canadian Government on the pri>|KMnl to eatab-
lish a close time for seals in Behring Sea before expressing a final opiuiun tijxjn it.

Showing that neither he nor Lord Salisbury at that time had the
knowledge of seal life which was necessary in <uder to enable them to

see the effect of this proposal.

Mr. Phelps.—What was the letter you referred toT

Mr. Robinson.—It is shewn it was submitted, and Lord Knutsford
at page 183 says it will be necessary to consult:

Mr. Phelps.—That is Mr. Bramston's letter I believe, on behalf of

Lord Knutsford.
Mr. EoBiNSON.—Yes, he was one of the Secretaries.

In reply, to your letter of the 3rd instant, I am dir«>cte<l by Lord Kuntuford to

acquaint you for the information of the Marquis of Salisbury, that he thinkn it will

be necessary to consult the Canadian (Jovemmenton tiie |>ropo<«al to «>(ttaldi«k a vh»a
time for seals iu Behring Sea before expressing a final opinion upon it.

A copy of your letter and its inclosure has been forwarded to the Uuveruor Geuorml.

That was Lord Lansdowne at the time

with a view to obtaining an expression of the views of his Ministers upon it.

I am to add that Lord Knutsford is inclined to view the proposal of the Unitrd

States Government with favour, but that ho presumes that it will be made quite

clear, should Her Majesty's Government assent to it, etc.

The rest is not very material and does not aftect the subject matter

of the controversy. Then, the proposal having been sent out in accord

ance with that view, on the 7th July, 188S, referring to page 2i;{ of that

same Appendix, the Government of Canada, having coiisidere<l it, iwnt

a memorandum expressing their view ui)on it, and citing the despat4-h

or conversation referred to by Lord Salisbury. In tliis memorandum
it is said.

This
ister

is clearly implies that Lord Salisbury had been led by the United Stat** min-

iotoi to believe that there is a fixed close and ojten season for tli.- killinK' of »ral» in

Behring's Sea which is common to all vessels of all nationalnies. and that dunnj: tbr

open season these may legitimately and witiiout molestation pursue the buniDr^a or

catching seals. , , .r •. r ii^v.
The facts of the case appear to be that within the limits of the remtory oi aimk^

which by the United States contention inrlud.-s the w.iters of nrhnni: < _.n .•«• lar

westward as aline drawn liom a point iu Bohiing's btruits South wi«t to u»© tuana-
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ian of longitude 173° west, the killing of far bearing animals, amongst which the

seal is iucluded, is prohibited by law; that repeated warnings to this effect have
been given by the United States authorities, and that vessels both of Canada and
the United States have within the past two years been seized and condemned for

killing seals within these waters. It also appears that in the Islands of St. George
and St. Paul during the months of June, July, September and October of each year,

the United States Government allows the slaughter of seals to the number of 100,000

bv certain citizens of that country known as the Alaska Commercial Company, for

which monopoly the United States' Government is paid a yearly revenue of more than
300.000 dollars. At no season of the year, and to no other persons whatever, is it

permitted to kill a single seal wnthin what is claimed as the limits of the Territory

of Alaska. It is evident, therefore, that there is no part of the year when citizens

of anv country, with the sole exception of the Alaska Commercial Company, can
legitimately kill seals within the limits named; and when Mr. Phelps stated to Lord
SiHisbury that "no attempt had been made by the authorities of the United States

to stop the fishing there of any vessels at the time when it was legitimate" his state-

ment should be read in conjunction with the fact that there is no period rf the year
when it is legitimate for any vessels to tish for seals in the waters of Alaska?

And then, after citing some other things to show the killing on the
Islands, it proceeds to say:

The time proposed as close months deserves consideration, viz., from the 15th April
to the Ist November. For all practical purposes, so far as Canadian Sealers are con-
cerned, it might as weU read from the Ist January to the 3l8t December.

And then it explains the reason, and says

:

But the United States Government projiose to allow seals to be killed by their
own citizens on the rookeries, the only places where they haul out in Alaska, during
June, July, September, and October, four of the months of the proposed close sea-
son. The result would be that while all others would be prevented from killing a
seal in Behring's Sea, the United States would possess a complete monopoly, and the
effect would be to render infinitely more valuable and maintain in perpetuity the
seal fisheries of the North Pacific for the sole benefit of the United States.

It is to be noted that the area proposed by Mr. Bayard to be affected by the close
season virtually covers the whole portion of the Behring's Sea in which the exclu-
sive right of sealing has, during 1886 and 1887, been practically maintained by the
United States Government.
To this is added a pan of the No^th Pacific Ocean, north of 50° of north latitude,

and which commands the approach of the seals to the passes leading into Behring's
Sea. By the adoption of this area and close season the United States would gain,
by consent, what she has for two years held in defiance of international law and the
protests of Great Britain and Canada.
And while this area would be held closed to all operations except to those of her

own sealers on the Pribilof Islands, the north-west coast of North America up to the
50th parallel of north latitude and the sealing areas on the north-eastern coast of
Asia would be open to her as before.

Then:

It is to be borne in mind that Canada's interest in this industry is a vital and
important one, that she has had a very large capital remuneratively employed in it,

and that while by the proposed plan the other Powers chiefly interested have their
compensations Canada has none. To her it would mean ruin so far as the sealing
industry is concerned.

Upon that, of course, when received by England any idea of accepting
that proposal was rejected.
Now 1 ask again is there any reason why the United States should

find fault with tlic course Canada took? Is there not on the contrary
every reason to say that Canada rather deserves their thanks, because,
if that jnoposal had been made with knowledge of the facts, could it
have been termed a fair proposal? If they had said to England, or
l)ro|)08ed to England, instead of putting it in that form, what it really
and inevitJibly means,—" Let us settle this matter amicably by pro-
viding that you shall never seal in Behring Sea at all",—the proposal
wouM Imve been a mockery. That is all that Canada did and pointetl
out. It is for this that Canada seems to be blamed as she has been;
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and I therefore desire, so far as it is witliin my powri, t«i prcfUTit the
facts before this Tribunal, to oiuh'avor to nvt it rij;lit. It dot'H ^••m
strange to one of us to lind the L'nitod States loniplaiiiin;,' of tin* roii-

duct of England in consulting and dcli rring to the wislu's ofoiifof her
most important colonies; and c«'rtainly tin- t'xiHt«*nc«*of tiu'lrowii (nt*at
country is not a very appropriate illustration <»f the advi.sjihility of a
different course on the luirt of the Mother Count^>^ If kIh- luul known
long ago what she knows now, and had been aH well advised sm now,
the circumstances might have been very different; and from wliatever
source such a reproach might come, it does not seem to us toeonje ver>-

appropriately from my learned friends.

Now I wish to say a word as to the conduct of the CommiHsioiicrs,
which has been also very severely commented upon in iliflerent places
by my learned friend.

Senator Morgan.—I do not know whether it is stated any when* in

the papers, Mr. Kobinson, but, if so, can you give us the date of the
first official act of Canada in claiming the right for her citi/.eu8 of ixslugic

hunting in Behring Sea?
Mr. EOBINSON.—From the beginning, in 1886.

Senator Morgan,—I wanted to know the begininng.

Mr. EOBINSON.—The moment that the vessels were seized.

Senator Morgan.—Not before that?

Mr. Robinson.—No there was no object in asserting it till someljody

interfered with it. As you know, we had been tishing in Hehring Sea
for some years. If I recollect rightly the first vessel entered Behring
Sea to seal in 1884.

Senator Morgan.—The first Canadian vesselt

Mr. Robinson.—The first Canadian vessel.

Senator Morgan.—Can you inform me if the vessel went in under a
fishing license?

Mr. Robinson.—No, I cannot.

Senator Morgan.—You do not know what the clearance wast
Mr. Robinson.—No, but I should have thought not.

Mr. TUPPER.—There was no license required.

Senator Morgan.—But there is a clearance in every case that states

the destination of the ship.

Mr. Robinson.—Yes, I should suppose there would be.

Lord Hannen.—Are vessels of that size required to make any soch

declaration? I should doubt it.

Mr. Robinson.—I cannot say.

Sir John Thompson.—They do not make any det'laration, I think.

Mr. TupPER.—They clear for any place, and they wouhl say "North

Pacific".

Sir Richard Webster.—Simply where they are going to sail for;

that is all.
, ^, ,

Senator Morgan.—But every ship that carries a national tlag t«

bound to have a destination when it leaves a port.

Mr. Robinson.—1 find in a memorandum that I have made that

pelagic sealing began in Washington Territory and Untish <"""'"•"

in 18G9. There were only lour schooners, in 18. S to 18.1».
i«''«Vj''**J'^'*J

vessel that sealed in Behring Sea was the " Mary Kvans «n »''^'^»;

J
»»»'

is the first British vessel. The " San Diego" was there before, but »be

was American. Those are the fiicts. „Ki«K t

Now, with regard the conduct of the Commissionen.. as to
"^^l^^}

desire to say a few words, I wish to speak of that for this r*'»f;" ; "'^
Gentlemen have been subjected to very severe strictures, and 1 \eniiiw
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to sav strictures absolutely and utterly unfounded. I do not know that

it would be possible to speak in terms more severe of Gentlemen pre-

teuding to any character in the scientiHc world, or to make charges

which, if true,' would be more certain to ruin their reputation and
standing there.

Now, let us see if I am justified in saying that! In the first place, I

refer to the United-States Argument, at pages 72 to 75, concerning the

Keports of the Commissioners: but I do not desire to read more than

is necessary; and I will, therefore, only read from page 74.

Such being the view which the Commissioners of Great Britain took of their own
functions, their report shoiikl be regarded as partaking of the same character, and
such it appears to be upon inspectidu. There is in no part of it any purpose dis-

cernible to discover and reveal the true cause which is operating to diminish the

numbers of the fur-seal, and to indicate the remedy, if any, which science points out.

It is apparent throughout the re]tort that its authors conceived themselves to be
charged with the defense of the Canadian interest in pelagic sealing; and it conse-

quently o])enly exhibits the character of a labored apology for that interest, par-

ticularly designed to minimize its destructive tendency, and to support a claim for

its continued ]>rosecution. This being its distinguishing feature, it is, with great
respect, submitted that any weight to be allowed to it as evidence should be con-
lined to the statevietiis of facts which fell under the observation of its authors, that
these should be regarded as the utterances of unimpeachable witnesses of the highest
character, testifying, however, nmler a strong bias; and that the opinions and reason-
ings set forth in it should be treated with the attention which is usually accorded to

the arguments of counsel, but as having no value whatever as evidence.

Then, at page 206 of the same Argument, they are spoken of in these

terms:

The Commissioners of Great Britain have in their report studiously avoided the
real problem which it was their business to solve. That problem, according to their
own view, was to devise some scheme of pelagic sealing which would preserve that
pursuit, and at the same time not be fatally destructive to the herd of seals.

Then it proceeds to say to what they should have done; and then:

The fundamental error of the Commissioners of Great Britain, as of all who either
deceive themselves or attempt to deceive others, with the illusion that it is possible
to permit in any degree the indiscriminate pursuit of a species of animals like the
seals, so eagerly sought, so slow in increase and so defenseless against attack, and
at the same time to preserve the race, consists in assuming that the teachings of
nature can be replaced by the cheap devices of man. The first and only business of
those who, like the Commissioners, were charged with the duty of ascertaining and
declaring what measures were necessary for the preservation of this animal, was to
calmly inquire what the laws of nature were, and conform to them unhesitatingly.
It would then have been seen by them that wo capture whatever of such animals should
be allowed except cajtture regulated in conformity with natural laws; and that all
unregulated capture was necessarily destructive, and a crime.

Then they go on to say:

This error is not imputable to ignorance on the part of the Commissioners. It does
not arise from any failure to take notice of the nature and habits of the animal.
There is. indeed, in their report an avoidance, which appears to be industrious, of
any s|.e(ial in(|uiry into the nature and habits of seals, with the view of ascertaining
and n port ing for the information of this Tribunal whether thev reallv belong to that
class of animals which are the lit subjects of property, or that of which ownership
cannot 1m- prcdi(atc<i. and which can consequently be protected against excessive
tacrilice imly by tlie rougii and ineffective expedient of game laws; but, neverthe-
less, tliey fully ailiiiit that pcrlectly effective regulation of capture is easily possible
at the breeding places and there alone.

They say

:

It is, moreover, equally clear from the known facts, that efficient protection is
much more easily allbrdcd on th.- breeding islands than at sea. The control of the
number ot seals killed on shore might easily be made absolute, and, as the area of
the breeding islan«ls is small, it should not be difficult to completely safeguard these
from raiding by outsiders and from other illegal acts.
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That is a quotation from wliat the OtiiunissioixTM say.

What t« the avowed ground (the word "Ih" hvUiK in italir^y a.i.l* fyom th«
assumed right of individuals to carry on |».dai;ir tM-aling, up<in which th<-M ComniU
sioners felt themselves not warranted in vieliling to tln« d«« inivf* fnrt« thn* AUtMl l.v
them, and declaring that a perft'ct i)rot<(tion would In- kupu to th«' m-»Iii l.v •lutidr
prohibiting capture at seat It is, to«lioitly huiu it up, thiii thr iv.»..r lim* tlm-
sesse*! by the occupants of the breeding phu ew huH liei-n al.n»»«-«l in U.n p.i.t and
probably will be in the future, by an excesHive slaughter ofyoimg iniili-»>.

In other words, these g:entlenien ask, as if it was soniefhinjr they were
unable to comprehend, tlie Commissioners having' fonn<l it wuh euMv for
those who own the Ishmds to kill the seals undrr ellicicnt protiiiion,
what was there to prevent them from simply sayin;^' that the riKlUn of
all others, if they had any, should be taken from them, and all the rij:lifM

over the seals given entirely to those who own the iHJands? Tlu'v did
not take the same view of rights as my learned friends, that the owner
ship of these Islands grave them a ri<rht to slany;hter the whole ra«-«^ of
seals and take away all rights from others. That is a matter wliirh my
learned friends, with the one sided view whieh they take of their vhm%
seem unable to comprehend. Then they go on to say:

We are reluctant to make any reference to viotiret; but, where opinionii ar«, •• in
this case, made evidence, the <iuestion of good faith in neceRMarily relevant. Why U
it that these Commissioners hnve chosen to disregard the plain di< t.-itettof rroAnu and
natural laws which they were bound to accept, and to recommend iiotiierhe:tpdrvir<«

iu their place, when they so clearly perceived those diitatesf We are not perniittr«1

to think that this was in conscious violation of duty, if any other expl:UKttion i* p«»»-

eible. The only apology we can find comes from the fact, rle.iriv app.-ireiit ii|Mtn

nearly every page of their report, that the predominating interext wliii h thry r«»n-

ceived themselves bound to regard was not the preservation of the B«ala, but the
protection of the Canadian sealers.

And then they proceed somewhat farther with what I need hardly

continue to read. Now if the Tribunal will turn to page L'.'il of the

same argument it speaks of the "wild assertion" of the commissioiierH

about some other matters, and say that nothing can justify it. Ia'I um

see what that "wild assertion" is.

It would seem from the testimony in the Case quite certain that thr pregnAot

females would lose their young if they were on the p<»int of delivery when reaehinc

the islands, and if driven off by man, or by accident, they cprtainly would »m« pxpoMd
to great dangerwhile looking for another home, even a.-^siiming thin exerei"«» of •oand

judgment in extremis to be probable. Such dilliculties do not, however, trouble tb«

Commissioners, who are satisfied that if they were to be debarred from reaching the

islands now chiefly resorted to for breeding purposes, they would npetvlily •e«>k onl

other places upon which to give birth to their young. (Report of IJrilinh Commu-
sioners, Sec. 28.)

This is based upon "experience recorded elsewhere." We fail to find M17 saco

recorded experience which would justify so wild an as-sertion.

I venture to ask anv Member of this Tribnnal, has any one th«»

slightest doubt that if you were to line the I'rihiN.f Islands with men

and prevent the seals landing there, tlie seals would not as wkuj a-

possible find another place to haul out upon! l)<»es anyb.Mly U'heve

that if the Pribilof Islands were submerged tomorrow the s«»al ra« «•

would disappear? Our Commissioners did not believe it :
and yet it i^

asked what can justify their wild assertion that the seals would tiiMl

some other place?
, ,

Then, if you will turn to my learned friend, Mr. (\irters, i»nil arjrn-

Dient, he says, after speaking of what he eomeives to l>e the tour:**

they took, at page 421

:

That is a pretty decisive fact. In what category d-.es *« P"<
|*"-'"|,/y'i^jj*'

are partisans, just right off, just as mu.h as my triends on the
^f^^YJ'}" i^^..^'^

They are defending from the beginning to the end the intcreHt. of p^U^'*- -"anng.
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How (Idca tliat operate ujioii tlie confidence which this Tribunal ought to place on

tlii-ir conclusions? It ist-ntirdy dcstruitiAe,—that is the simple matter of it,—except

as to a very limited extent. Where these gentlemen speak and testify as to facts

which they say fell under their personal observation, of course they are to be treated,

as witnesses of those facts of the most unimpeacliable character, but, nevertheless,

witnesses acting under a strong bias. Where, on the other hand, they proceed to

give us their opinions as to what the facts are, their opinions are to be discarded

altogether as being the opinions not of impartial but of partial observers, which are

like the opinions of Counsel, and difler in no respects from them.

At page 595, Mr. Condert speaks in much the same way. He says

they seem to assume tliat:

There was a rivalry between the Canadian sealers on the one side and the United

States on the other; "and that it was their patriotic duty to support pelagic sealing

whatever might be the results to the seals. My friend Mr. Carter has already

alluded to this, and spoken upon it, and, in answer to a question from the learned

Presiilent, has stated that he attaches no importance whatever to statements in th«

report.
In another sense I attach a great deal of importance to the statements in the report

whenever they may be construed as admissions. 1 say it now, and I say it frankly,

I consider these gentlemen as hostile witnesses; 1 am at liberty to dispute their

statements whenever they are against the side which I am advocating,—of course

not statements of what they have seen themselves, for I accept their assurances
without hesitation; but whenever they testify against me I have a right to disy)ute

it; and whenever they testify in my favour I have a right to accept it as an admis-
sion; and when I am able to produce an admission from the British Commissioners
that s(|iiarely, flatly, emphatically covers a certain point, I shall consider my func-

tion fulfilled as to that, and assume that my friends on the other side are satisfied

with that kind of evidence. And this derives an additional force from the fact that

it is a part of the case. These gentlemen have received the very high honour (and
their zeal, if nothing else, entitled them to it) of having their report incorporated
into their Country's Case, and treated as part of it.

At another page of that learned gentleman's argument, page 638,

he makes use of peiha])s as strong an observation as could well be
used, in its result and effect, when he says

:

They are onr seals. That is conceded in this way: the British Commissioners
themselves say (and, as I have said, the value of a concession from them is enor-
mous, I conceive it to be more valuable than one from my learned friend, Sir Charles
Russell).

In other words, these gentlemen were absolutely blinded by preju-

dice, and incapable of performing their duty or of understanding what
their duty was.
Now, let us turn to i)ago 220 of the printed Argument, which is, if

possible, even stronger. The Keport is spoken of in these terms:

But they have presented a great mass of statements of their own, evidently based
in a great measure upon conjecture, much of it directly traceable to manifest par-
tiality, and marke<l, to a singular degree, by the exhibition of prejudice against the
one party and bias in favor of the other. Tlio extent to which this has been carried
must, in the eyes of all impartial persons, dejjrive it of all value .is evidence.

Now, at some place, they speak of their own Commissioners by
contrast.

Mr. Carteu.—I think that is on page 75.

Mr. KonixsoN.—Yes; I am much obliged. It is on page 75. They
speak of their own Commissioners, and contrast the view which they
took of their duty with the view the British Commissioners took. It
says:

They are not, indeed, to be presumed to be less interested in behalf of their own
nation than their associates on the side of Great Britain.

Mr. Carter.—You should begin a little earlier if you want the
whole of it.

Mr. Robinson.—I will begin where you like.
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Tbeir conception, however, of th.« .Inti.-s i.npoHad ni^n them wm wld«.lr diffrrrot
They regarded themselves as called upon Hiniply to ascertain th.. truth. What«vrr ilmight be, concerning seal life in Behring .Sea. and th« inea«ur«« iir.r%,arv for ll«
proper protection and preservation. Thiu Beemed to them r»i..nti»lly a ini^ioiitirtr
inquiry, and not to embrace any conHideratioii of nationtii riu'litn. <.r „f i\w frKr«|um
of seas,—a class of questions which they would prohaldv huv*. drcuiM tti<>niM>lvr«
ill qualified to solve. They are not, indeed, to be presuined Uy Imj I«im lnt«<rMtr.| it,
behalf of their own nation than their aHsoeiates on the nidu of (Ir.-Mt Hntain- bal
as they did not conceive themselves charged wrth the duty of jiruLoting a •npiMMrtl
national interest, they eould remenilier that Science has n'o native romitrv, «u<l ihat
they could not defend themselves, either iu their own eye* or Iwjfi.re their fril.iw*
of the scientific world, if they had allowed the temptations of patriotiim to awrrvr
them from the interests of truth.

In other words, that is a charjje, ahnost as plain as if made diroctly,
that while that was the character of their C«)minissioiier8, the iJrif inli

Commissioners cannot defend themselves in their own eyes, or in the
eyes of the scientific world, because they have allowed the teniptutionN
of patriotism to swerve them from the interests of truth.
Now, it is worth while to see what our Conmiissioners were rliar{;e<l

to do, and what they did do. One thinj? is plain: ilies«' chiirj,'e« are
either well-founded or ill-founded. If there i.s a .shadow of foundation
for them, these Commissioners ought not to have been appointed ; they
were unfit for their duty; they misunderstood their <luty, and oukIiI
not to be employed again, becau.se their patriotism, or tem{terament,or
bia.s, unfits them for any such functions.

Now you will find on looking into the Commissioners' Keport^—and I

do not know that I need trouble the Tribunal with reading any of it

because 1 do not understand it to be charged against theui that they
have reported upon any subject that they were not instructe<l t<i reiM»rt

upon: in other words, I do not understand—at all evenr.s, I understixNl

Mr. Carter to say, that that was not what he did charge when we
thought that he made such an accusation—that they have rep irt«Hl

upon what they were not iustrucfed to report upon, or have expre.sseti

opinions connected with seal-life which they were not authori/e«l t*>

express,—you will find, at page V of the first part, of their Kijwrt,

they are directed to enquire

What international arrangements, if any, are necessary between Great Britain and
the United States, and Russia, or any other Tower, for the purpose of pre«*rving the

fur-seal race in Behring Sea from exteiniinution?

Her Majesty's Government have proposed to the United States that the invfuii^-*.

tion should be conducted by a Commission to eonsist of four exp. rts. of wh-Mii two

shall be nominated by each Government, and a Chairman, who shall be noiiiiu»t«?<l by

If the Government of the United States agree to this proposal, you will b« tb«

Delegates who will represent Great Britain in the Commission.

But, in the meanwhile, it is desirable that you should at onre <onnnenr« your

examinajiion of the question, and that lor that purpose you should proc.-<<<l »* ""''B

as you conveniently can to Vancouver, from whence the Lords ConiiiiisHion«»ni of the

Admiralty have been requested to provide for your conveyance to the various •e«I-

ing grounds and other places which it^nav be expedient for yi>u to viait.

Application has been made to the United States Government for |>ermi»*ion for

yon to visit the seal islands under their jurisdiction, and a siniilnr re<i<i.>*t wiU b*

addressed to the Russian Government in the event of yonr finding it uece««»rjr U»

visit the Commander Islands and other Russian sealing grounds.

Your attention should be particularly devoted to aseertaiiung—

1. The actual facts as regards the allege<l serious diminution of wal nre on »»•

Pribilof Islands, the date at which such diminution began, the rate of lU prof(t«M.

and any previous instance of a similar occurrence.
. . ,» . .•^K.t.kla

2. The causes of such diminution; whether, and to what extent, it U •IUIUBIWM*

(o.) To a migration of the seals to other rookeries.

(i.) To the method of killing pursued on the isl.iiids thcn.M-lve».

(c.) To the increase of sealing upon the high seas, and the manuer to wliic» » »

pursued.
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I viv(\ pcarcply remind yon that your investigation should be carried on with strict

imi)artiality. that you shouhl neglect uo sources of information which maybe likely

to assist von in arriving at a sound conclusion, and that great care should be taken

to sift the evidence that is brought before yon.

Now, tliey certainly had no right to misapprehend their duty. They
were exi)ressly directed to conduct this investigation with great impar-

tiality. The charge is that they have conducted it with nothing but
partiality, have left out of consideration every duty which impartiality

made incumbent upon them, and have been guided only by their bias

and partiality.

Then 1 do not know that there is anything else, except that in their

report they say their main object was to enquire what international

arrangements were necessary, and describe the course they took and
what they did.

Now let us see what it is they reported upon. Having been directed

to go to the Islands, and the United States having concurred in that,

and having ottered all facilities for their making that investigation, we
must assume that they came to their conclusions either honestly or dis-

honestly. If in their judgment, as is the fact, they found the methods
pursued on the islands were defective, and were, to a large extent,

accountable for the present defective or injurious state of the seal herd,

were they to say so, or were they not. Would it have been consistent

with their duty if, having enquired and found certain defects, they
omitted to report them? If for example, they came to the conclusion
(and, as my learned friend put it to you, it was the simjdest thing in the
world) all you have to do is to stop killing on the islands or improve
your methods there, or stop pelagic sealing on the other hand, and then
the seals will not be destroyed, they might have said that after this

investigation, or indeed without any investigation at all; but was that
their duty? When they found you could kill on the islands with dis-

criminati(m was it their duty to sa;f, and is it incomprehensible that
they should not say at once: -'As they discriminate on the islands, and
can kill with care what they choose to kill, you should, therefore, take
away such rights as have been exercised from time immemorial tx) kill

at sea." If not, they have performed the exact duty they were sent to
perform. As the commissioners have in another place said, undoubtedly
the best remedy would be to prohibit all killing; but they were aware
of the existence of these rival interests, and that it was that which led
to this enquiry, and they could not but be aware that the object of their
being sent to make the investigation was, as a matter of fact, that these
rival interests had come to a certain extent in collision, and the dififi-

culty was to reconcile them.
For that purpose they had to enquire into these matters, anji report

the conclusion they had arrived at. I do not desire to say more than to
ask the Tribunal to refer to, as I have no doubt they will, and read the
respective reports, on both sides. I desire the Commissioners to be
judged, not by what any person may say or think of them. I do not
speak of their character, because personal knowledge and personal feel-

ing might iiiHuence what one might say; but I speak of their work as
it is presented to this Tribunal, and I ask the Tribunal to judge of
them by their work. 1 will venture to say this. J am glad indeed that
on our side there has been no such tone adopted or charges made. I
am willing to say that I think we should not have been justified in mak-
ing them; but I assert that we have, at least, as much justification for
making such charges against the United States Commissioners as they
have for making them against the Commissioners of Great Britain; and
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I will endeavor to justify that by a CompariKon of the two r<»nort«
What have our Commissioners iei)<»rte<lT Thev liiive mtuo thiri' aiul
examined, and reported not only the fju-ts thrv . elievjnl to »)«• tnio
but the evidence upon which they came to those «-onrluMionK: tind when
they found it impossible to come to a positive conrhisjon, I think the
Tribunal will bear me out in sayinj;, they have indicati-d thon*. mattern
upon which, in their judgment, the evidence i« yet so incomph'ie that
doubt must remain.
Now what is it that the United States Comnjissioners liave done!

As a matter of fact our Commissioners spent more time in the en(|uiry.
and paid three visits to the islands, and visit<'«l the ("onirnander IshiiHrH.'

and, on the whole, made a longer investigation, tliongii wliether It wuji
more thorough or not must depend on tlie judgment of those who read
the detailed Report of what they did given by each Ixxly; but the
United States Commissioners, having investigated, havr" expren^^'d
positive opinions on almost every thing, and positive opinions on noth-
ing in a direction that is not in favor of the United Stat<'s, 1 do not
charge them with being blinded by bias, i)atriotism, or i»rejndice, I

simply point to facts. They say, for example, in the United State*
Case, page 362

:

The assumption that driving is seriously injurious to the rpprodnrtive powrni of
the male is doubtless unfounded, bein<j quite contrary to the dt-chin-d l>«di«'f of
Captain Webster and other sealers of lonjj experience. A^jainut every ojuurtinn
of this kind it is only necessary to put the fact that there is no evidence of a lack
of virility on the rookeries,

and so on.

Now then I ask—you have heard all the evidence—ia that a Rejwrt
that carries value in the eyes of an imi)artial Tribunal ? ^V hat be<*ome.H

of the statement of Messrs. Lavender, Elliott, Palmer and (lofV, who ail

state to the contrary from personal observation. I do not deny thiTo

are others who differ from them; I simply say that is a fact iii>on which
there is the strongest body of evidence in favor of tlie contrary con

elusion, which the United States Commissioners utterly ignore, when
they say that any idea of that sort is doubtless unfounded, and that

the. United States, or rather their lessees on the islaiul. aie not in any
way in fault. Our Commissioners having investigated for themselves,

and being supported by the evidence of these Unit«*<l Stat«'s otlicialt.

come to the contrary conclusion, and 1 venture to submit they are more
supported by the weight of evidence.

Now the United States Commissioners in another pla«e say that to

propose a radius of ten, thirty, or even fifty niih's gives you the inipn*H-

sion that such a proposition was not intended to be seriously consi<lere<l.

Now is that a reasonable, fair, unprejudiced statenieiit. when we know

that this idea began by the proposition of a zone from theUniteil Stato*—

and when we know it is supported by the adoption of a zone on the

part of Russia, which probably has the best inforniati<»n in the world

on the subject? Is it reasonable or sensible to say— is it unprejudiced

to say—that such a proposition, when ma<le, could n«>t have U-tMi

intended to have been seriously treated? 1 do not care whetlier it i«

adopted or not>-I say the i)roposition when made is entitled to the

serious consideration of any reasonable uni)rejudiced man, ami 1 my
nothing more. Then they say that if there is not to be a reiM-tition

with regard to these rookeries of what has happened wilh the r.M.kenci*

of the Southern Ocean and of other localities where seals once tlour

ished, measures adequate to the existing evil, heron- it nee«l Im'. mnn

be adopted. Now 1 venture to say they knew very little, or they would
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have kiiovrn that there never has been in the southern ocean the exter-

niiuatiou of any seal herd by pelagic sealing:, and that there was no
chance of there being a repetition of what had hai)pened in the Southern

Ocean, except by raids on the islands. It was either want of informa-

tion, I say, or tbrgetfulncvss; but if this was inaccurate information,

does it show proper care? They say:

In short, if we do not wish the history of the fur-seal in Behring Sea to be a

repetition of that of the rookeries of the sonthern Ocean and of other localities

where seals once tioiirished, measures adequate to the existing evil, heroic, if need
be, must be adopted.

And then they repeat what must have been told by others about the

rookeries of the south seas. jS^ow we know perfectly well how those

rookeries were destroyed, and we know there is no possibility of there

being a repetition of what had happened there, in the case of the
Pribilof Islands. Then they say at page 378:

It may be worth while to add that the suggestion has been made that the decrease
iu the number of seals is due to piratical raids upon the islands themselves during
the breeding season.

"While it 18 unquestionably true that such raids have occasionally occurred during
the past and that some skins have been obtained in that way, the namber of these
is so trifling in comparison with the annual pelagic catch as not to aftect in any way
the question under consideration. It is also difficult for one familiar with the
rookeries and the habits of the seal to conceive of a raid being made without its

becomiug known to the officers in charge of the operations upon the islands. The
"raid theory", therefore may be dismissed as unworthy, in our judgment, of serious
consideration.

I do not desire to accept that as anything but the best judgment
they could form, and an honest judgment, but I say the judgment is of
very little value unless it is supported by evidence, and unless the
evidence is produced; because our Commissioners coming to a contrary
conclusion have produced before the Tribunal the evidence upon which
they found it, and unless that evidence is displaced it entirely supports
such conclusion. Whether it is right or wrong I am not here to say,
nor does it make any difference. I am not discussing it in that light

just now. It was read to the Tribunal yesterday, and they will form
their judgment upon it.

That is the nature then, of the Report of the United States Com-
missioners. And I ask, am I not justified in saying simply, that upon
subjects which are still in doubt^—upon subjects which nobody can
speak of as positively known—upon subjects, I wiU say, as to which
tlie weight of evidence is on some of them at least the other way

—

they have adopted positive conclusions every one of which is iu favor
of the contentions of their own country? Now I do not charge them
with bias, I do not charge them with being blinded by prejudice, but I
say we have least as good a right to charge them and as strong evidence
to found such a charge upon as exists for charge made by my learned
friends against our Commissioners. I am very glad then that we have
abstained from any such charge against gentlemen whom we believe
to be entitled to respect. In the same way of Mr. Stanley Brown I will
only say I have not a shadow of doubt that Mr. StanleyBrown went there,
observed to the best of his ability, and reported to the best of his
judgment. But I have ecinally no doubt that upon some subjects it is

imi>ossible (if evidence is to carry any weight whatever), for his con-
clusions to be adopted. Mr. Stanley Brown, for instance says, upon
the question of coition at sea, he believes it to be impossible. As a
matter of fact we have the evidence of 38 witnesses who speak of it

from actual observation under circumstances which make it impossible
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that they could have been luistiikeii. 1 do not clmrge Mr. Btiinley
Brown, under those circumstances, with having a bia», or anythini;
else—I simply say lie has made a mistake.

If the Tribunal desires the reference to that evidemre, it ih in ApiM>n-
dix II of the British Counter Case, page 33, where the names of all the
38 witnesses, and the pages at which their AHidavits arc to be l<»un<l,
are all given. And we find that Mr. Mclutyre also thinks the thing
impossible; and another gentleman, Mr. Morton 1 think, also Hays Ut>

believes it to be impossible. All I have to say is, it is al.soliit«'ly

impossible, now, to read the evidence on that subject and entertain
such a belief unless you can come to the conclusion tliat all i\wm
witnesses—38 in number—were either mistaken in what they |>iufc«H
to have seen with their own eyes, or for some reason did liot state
the truth. In the same way I may mention another subject ui)on
which Mr. Stanley Brown expresses a positive opinion, I mention
it because to my own apprehension, a])art from having heard any-
thing about it, it seems beyond question. I believe any one would
have said—and would consider now^ in view of what has been said
about it by either side, that the assertion of the females and otiiern
ft eding at sea when living on the rookeries is absolutely incomjirehen-
sible. I refer to a letter which is to be found in the Ai)pendix to the
Sui)plementary Report, from Mr. Bartlett of the Zoological Ganlens. I

niake no apology for this, because I do not understand that w hat is to
be found in the Supplementary Report, though it may be pra«'tically

only a statement of some Natural History matter—the habits of Deer
and so on, which you can read for yourselves anywhere—is not that sort

of knowledge which my friends in another part of tlu'ir case iiavc

described as "Barn-Yard knowledge," and, in another i)lace, as knowl-
edge which it is plain every intelligent man can acquire and make use
of for himself. Mr. Bartlett tells us that the excrement of tliesc ani-

mals is similar to that of dogs. Now we know as a fact that it is abso-

lutely impossible to keep, any where, twenty dogs in one place for a fort-

night without making the place intolerable.

There must have been 1(»0,000 seals living on an island not of an
absorbent soil, to say the least—I do not think it would make any tlif-

ference whether it was or not. Is it conceivable to any one that these

seals were feeding regularly? Is the thing i)ossible? One knows from

general experience and actual knowledge that with the smallest bird

even it is customary to follow them by such signs. You cannot, if pass-

ing through a sheep field where they have been kept tor a few days or

a fortnight, pass through it without knowing they have been there.

You cannot go through a field where there have been a number of rab-

bits without seeing that they have been there beyond doubt. Is there

any possibility of conceiving, if these seals are properly desc-ribed by
Mr. Bartley—and there is no reason to doubt his statement in that

respect, seeing who he is and where it comes from—is it ]H)ssibIe for

any man to conceive they do feed? If they do feed, I submit to any

unprejudiced judgment from any point of view, that it must be a matter

of common observation and ordinary common knowledge. The otdy

explanation of what is known to be the fact it seems to nie must be that

they do not take in the food which otherwise you would tind si;:iis of

beyond all question on the place where they were living, liuddimg

together in thousands, tens of thousands, if not hundreds of thousjuida.

So much then for our Commissioners. AVe make no cliarge ours«-lve«,

and regret that our friends have felt it their «lnty to ni:ike charges of

this sort, which it is no use minimising, which it is no use mitigating,
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which it is no use trying: to explain. If true, they are discreditable and

disgraceli'l to tlie men against whom my learned friends have brought

theni: and of those charges I will only say that while there is no rea-

sonable ground for suggesting them on either side, there is at least as

much on our side as on that of the United States.

Then I proceed to the question of Regulations, speaking or it gener-

ally, and I do not i)ropose to go into the matter in detail. I desire to

make a few general observation s on the subject of Eegnlations as regards

their extent—by wliich I mean their area—their purpose, and their

character.

In the lirst place, as regards the extent of the Eegnlations, this in

our ai)piehension is a very important subject, which has been discussed,

and our position indicated, but which perhaps may bear a few more
words being said upon it. isow in the lirst place (and it is well to get

rid of any charges of that sort at first)—my friend Mr. Carter has
indicated at all events, if he has not expressly said, that the taking of

such a position indicates want of sincerity on the part of Great Britain.

It is better always, to meet charges of that sort at once, and to

ex])ress exactly the view which you take when such a charge is made.
"NVe have no hesitation—no doubt—no difficulty—in taking that posi-

tion, because from beginning to end. at all times, and now, we have
been and are perfectly ready to join with the United States in any
reasonable Convention, not to be di cided by ourselves but to be decided
impartially, which will ensure the preservation of the fur seal in all

parts of the world—where they can be found I mean, I am speaking of

the Alaskan herd of tourse—having due regard to the interests involved
on the Islands, in Beliring Sea, and in the North Pacific Ocean. Our
friends have never claimed, and never attempted to exercise any exclu-

sive rights south of the Aleutian Islands, any more than we have
claimed or would have had a right to claim in any way exclusive rights
or any rights whatever on their islands; and so long as they say:
We will manage our islands just as we please—we will allow you no

voice—no say whatever, in that matter. We will kill as much as we
please, in such a manner as we please, in such numbers as we please,
and not allow you to have any voice.
We answer:
There is no reason in equity or fairness then why You should have

any exclusive right in the sea south of the Aleutian Islands. You have
never claimed and never have pretended to exercise there any exclusive
right whatever. When you are willing to submit the whole question to
any reasonable arrangement we are, and always have been, perfectly
ready to meet it. Our view about the protection of the lur-seals, is

founded on the Report of the Commissioners, which we ourselves believe.
We admit that for the protection of the fur-seals efficiently there must
be Hegulationson the Islands, in Behring Sea, and in the North Pacific
Ocean. They never will be sufficiently protected, and the whole subject
never will he efficiently dealt with, until some such arrangement ia
come to, and we are ready to make it.

I ado]>t entirely, so far as my own view is concerned, what I will refer
to hereafter—the oi>inion of Protessor Huxley, to wiiich mv fi iends seem
to attrihute some weight on that subject.

"^ We think his opinion is
reasonable.
The President.—Do you think we are competent under the Treaty,

to make such Regulations?
Mr. Robinson.-No, I an) not saying that—perhaps yon have not

quite followed me in the other instance where we think you are not com-
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peteiit. We know you are not competent to make He^nilationn on the
Islands, and wo submit you are not competent to nuike KeKulationii out-
side Behring Sea—that is all I say.
The President.—You think we cannot do RrMwl work!
Mr. KOBINSON.—I do not think ycm can do elVuimt and full work—I

hope I shall not be misundeistoo<l in tliat. I do not think your imiwhiti
are sufficient to enable you to IVame IJcjjiilations for the ctlirii-nt pro-
tection of the seal race. In our judj^mcnt that woidd nM|uir«' Hrifu.
lationsonthe Islands; in Behring Sea; and in the North l'acilic<)f«»aii.
The President.—I am satisfied that you have stated it ilistinnly.'
Mr. llOBiNSON.— I understand—and 1 wish to have no misapprehen-

sion—that whenever one side or another is char;,M'd with insinrerity, it
at least becomes them to be sincere in stating the view iIh-v takr of'tUe
position they assume; and 1 hope, Mr. President, you understand me
in regard to that.

We are perfectly willing to concur in the only Begulations which we
believe will ensure the object which both sides iiaveat heart. and which
ought to be carried out; but so long as on the part of the United Staten
they say

:

'*Weare going to enter into no such agreement—we are going to
allow you no voice in the place where you think some KegidaliouH are
perhaps most essential."

Then we say

:

" We shall confine you, in the Regulations yon are imjwsing ujwn us,
to the words of the Treaty."
Now the first consideration that comes before us is naturally, and ot

course, the consideration of the words of the Treaty. I have heard it

said that if you take the words of the Treaty by themselves it is diHicult

to argue that they do not authorize Kegulations extending any where.
Of course I am speaking altogether of clause 7. 1 ouglit to have said

in commencing this argument, that I think our argument uikui thiti

subject, namely upon tlie area of Kegulations, is largely conue<;te<l with
the argument as to the area of the claim of l'n»perty Rights. The
learned Attorney General has argued that, and you will lind his argu-

ment in the Shorthand Writer's notes, i)ages *Ml to !>«)4. I an) not goinjj

to return to that, or touch upon it, more than to give the Tribunal the

reference to it. If that argument was not powerlul an<l conviiu-ing to

the minds of the Tribunal, it would be presumption in me to attempt

to strengthen it or add to it. I have no thought of doing anything of

the kind, but I proceed on the assumption that the learned Attorney

General has made out his position, that the area of the elaim of righte

in Question 5 is limited in its extent to lU'hring Sea: and I pro|M>j»e,

now, to say a word about the area of Kegulations. 1 shall havetoeuuie

back perhaps to one point which it may be as well to eall the attention

of the Tribunal to at this moment. You will remeud)er, Sir, that in the

Argument of the United States upon that Question .'> they take this

position. They say—and for the first time they say as far as we know

in the course of these discussions—for the first time they say in their

printed Argument that they are entitled to liegulations in addition to

protection. You no doubt understand what 1 mean. In the lK>giunin|f,

and from the beginning, the claim was Kights or Kegulations- in other

words, they have said:

"We claim to own these seals in Behring Seji, or to pn)tect them in

Behring Sea; aiul we sav,if we have not eitlier this Hight or the Kighl

of Protection, then you should agree with us in uiakini; m'Uio Kegula-

tions whicJi will supply its place."
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That was the position they took, as I shall be able to shew you in a

few moments. Xow they say in their argument:
We are entitled to Regulations eveu if you give us the property

rights or the right of protection, for the right of protection which you
may give us, or the right of property which you find to be in us, may
not be sufficient to enable us efficiently to protect the seals, and there-

fore you must add to Award ot Property or Property rights some Regu-
lations which will enable us to protect them efficiently.

Now that, so far as we know, is an entirely new argument, advanced
for the first time in the United States written Argument; and not only

that, but we think that the opinion of both parties up to that time has
been expressed in a directly opposite sense—that is to say, that the

claim was to Regulations in substitution for rights. Our understand-
ing always was: If you own these seals or if you have a right of pro-

tection of these seals, that will be sufficient for you; you cannot want
Regulations in addition to that; and we never thought they were claim-

ing such Regulations. Kow let me see whether I have ground or not
for saying that we were justified in that belief?

In other words, to put it differently, we had always thought that
those words, "the determination of the foregoing questions as to the
exclusive jurisdiction of the United States being such as to require the
establishment of regulations", meant the determination of those ques-
tions in favor of Great Britain. That was the idea that we had. '* It

the determination of the foregoing questions as to the exclusive juris-

diction of the United States is necessary to the establishment of Regu-
lations" we believed was never intended to mean anything else, and
was never thought to mean anything else, until the time I have spoken
of, than the determination of those questions in favor of Great Britain.

Let me see whether that was not also the understanding of the par-
ties. In the first place, I find a letter from Lord Salisbury of the 21st
of February 1891. I have not taken the reference to that, which I

ought to have done. However, it is of no consequence, I have written
down what he said. I can find the reference in a moment.
Mr. Justice Harlan.—It is in the United States, Appendix, Volume

I, page 290.

Mr. Robinson.—I may just as well take it from that, though I have
the reference in another place. I read from page 294, the last paragraph
but one from the bottom. Lord Salisbury there says.

The sixth question, which deals -with the issues that will arise in case the con-
troversy should be deciiled in favor of Great Britain, -would perhaps more fitly form
the substance of a separate reference.

The sixth question then, as you know, has now become article VII.
When these questions were originally proposed by Mr. Blaine, they
were in tJie form of six questions, and what was then the sixth question
is now Article Vll.
So there was Lord Salisbury writing to Sir Julian Pauncefote, asking

him to read that dispatch to Mr. Blaine, and putting this construction
upon that sixth (juestion, which is the cx^nstruction I have indicated.
Then I find that tiiat construction is repeated by Lord Salisbury in

his instructions to the British Commissioners, which are dated the 15th
of January, 1892, at page VII of the preliminary pages to the British
Commissioners' Rei)ort. There he says:

The Regulations which the Commissioners may recommend for adoption within the
respective jurisdictions of the two countries, will of course be matter for the con-
Buhratiou of tlie rt-sj^Mtive ««.v.riiiiieiits, while the Kc<,Milatioiis aliVctiug waters
outHide the territorial limits will have to be considered under clause six of the
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Arbitration Agreement, in the event of a decinion bwine ulv«n l.v thn Arhti»i»r.

States
of exclusive jnmdiction p„t furwnni on Wh»V of thl tlSd

There was Lord Salisbury ap:ain lepoatiiip in liiH inHtnirtionii to the
Commissioners that iiioanin;; and that cotistnu-tion wlii.l, l,,- had ulwavn
putand which we have always put nj.on that station. I do not flnd
that anywhere on the part of the United St^iti's that «-onHirurti<.n hsm
ever been question«Hl. On the contrary, I find it, as I underKfand
adopted by Mr. Wharton in the United States Appendix Volume I
page 358, near the foot of the pajre, where he says:

*

In your note of February 29, you state that Her Maje«tv'« Govi<rnment hiM ht>mn
informed by the British CoranilKsioncrs that so far &h imIjIkIc waling in ron. rrnwl
there is no danger of serious dimimition of the fur-msil Hp.Ti«>« a»» a ron»o.|ii. n.r of
this year's hunting, and upon this jiioiind Lord Salisi)iirv plact<« hin rcfuntil to rrnvw
the modus of last year. His Lordship srenis to aHMiinit* a d.-teniiinati«.n of tb<t Arbi-
tration against the United States and in favor of Great Mr! tain, and that it ia alrvadr
only a question of so regulating a conimou right to take seaU « to prMcrra Um
species.

Is not that a plain intimation by Mr. Wharton that he adopt.s pre-
cisely the same view? He says his lordship in takinp that view H4>«*ms
to assume a determination of the Arbitration against the United State«
aud in favor of Great Britain—that is, on the question of right.s—and
that it is already only a question of so regulating a common right to
take seals as to preserve the species.

Of course there could be no question of common right until the
exclusive rights had been decided against the United States and in
favor of Great Britain. We say that the view which we have always
taken is consistent not only with the words but with the avowetl inten-
tion of the parties so far as we can gather it otherwise. My learned
friend also points me to the conclusion of the Case of the United States,
at page 303, where they seem to take the same view, and perhaps more
strongly, because it is in a more considered document than any other I

have referred to:

Second. That should it be considered that the Unite<l States have not thi» full

property or property interest asserted by them, it be then declare«l and de€r»««d to
be the international duty of Great liritain to concur with the l'nite<l Statm in tb«
adoption aud enforcement against the citizens of either nation of such n^gulatioiw.

to be designed and prescribed by the high Tribunal, as will efl'ectually prohibit ana
prevent the capture anywhere upon the high seas of any seals belonging to the said

herd.

Is not this again their own statement of that as the constniction

which they at that time took to be the constructi()n and meaning of

that clause, that if the decision was in favor of Great Britain and
against the United States, then they chiimed regulations; but never w
far as we know, until their written argument, has there been a claim of

regulations in addition to the claim of right, either of property or of pro-

tection, which they set out in tlie fifth clause.

Then we come a little nearer the question as to the constniction of

the treaty itself. Of course it is always to be remembered—and I am
sure I need not cite anything in the shai)e of authority for a mere Htate-

ment of law of that sort—that every document, treaty, agreement or

statute, is to be construed with reference to all the surrounding circum-

stances, which include the circumstances out of which the treaty anw**,

and the subject-matter with which the treaty deals. ( )ur lMM)k» iir<^ full

of cases in which words absolutely comprehensive, abs<ilntely includ-

ing everything, are nevertheless restricted to certain sidiiw't matter.

because they are found in such a context as to show plainly that that

was the only thing that could have been intended when the wordH were

B s, PT XIV 20
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used. To those who are accustomed to the law of England, there are

many very ordinary cases of that sort that could well be referred to.

I leuHMiilu'r one for exanii)le, merely as an illustration, where, if I recol-

lect rightly, it was said that in an act of Parliament certain assign-

ments^under certain circumstances should be held to be null and void

to all intents and purposes Avhatever. It could not use a stronger

expression to avoid a document under any circumstances and in any
case; but that being under an insolvent act it was held, of course, that

it was only made void against an assignee in solvency. That is merely

an illustration of the elementary doctrine in law, that you must always
construe the words of a statute in relation to the circumstances out of

which the Act arises, and the subject matter with which it deals,

always i)roviding of course that this must be a possible and reasonable

construction.

Now then, bearing that in view, let us see what is the fair construc-

tion of these words:

If the detiTinination of the foregoing questions shall leave the subject in sucli

condition that the concurrence of Great Britain is necessary to regulations for the
proper protection and iireservation of the fur-seal in or habitually resorting to the
Behriug Sea.

First does that mean, by any fair construction, the fur-seal which are

in or which habitually resort to the Behring Sea, no matter where they
may be found :—that if jou find a fur-seal a thousand miles south of
Beliring Sea, but which fur-seal for certain months of every year goes
to Behring Sea, it is to be within those regulations and that regulations

are to be j)rotect it there? Let me put what might be an analogous
instance.

Sui)i)osing it was said that regulations should be framed for the pro-

tection of tlie safety and health of people living in or habitually resort-

ing to a certain city, say Paris, if you like. Would anybody say that
if you found a person at the other end of the world, in Egyj^t, for

instance, who spent three months of every year in Paris, that those reg-

ulations were to provide for his safety and comfort in Egypt, because he
was a person who habitually resorted to Paris? And that is precisely
the case of the fur seals. Does it not reasonably mean when they are
habitually resorting, and at the time that they are so resorting? And
is it possible that such words can be used, is it not startling to hear
that they aie intended to be used, to protect seals which habitually
resort to liehring Sea, no matter where they may be found, in any j)art

of the world, at any time of the year? And is such an analogy as I
have jnesented a forced analogy, is it not a reasonable analogy?
The answer would be: Xo; what we mean is people who either live

tlieie all the year or who are found there at certain periods of the year.
^yhen they are found there we have to protect them by proper regula-
tions and by proper enactments, but we have not to follow them all

oyer the earth and protect them wherever they may be found, at any
«listance or at any time of the year, because for a certain period of the
year they rcs<)rt to the area which they are said to resort to and in con-
nection witli which the regulations are to be made, and as to which, my
learned friend says, the discussion has arisen.
Our view, we think, is strengthened, at all events, by considering

the <'ourse of this discussion. What was it that the United States had
been attempting to do before that? What area had they been attemp^
ing to i)oli( e ? They had been attempting to police Behriug Sea. They
had never attempted to police any other waters, or to extend their
jurisdiction for the i)rotection of the seals, or exclusive jurisdiction,
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over any other waters. Jh it possible that this artich. wan intoiMleil U*
provide, without the slijjhtest limit, n.r .-very otluT wai.T in tl..- w.rhl
when you recollect how the i)i(>visi«)n is madf,a;nl um a subntitution for
what rights it was intended to be used!
Then again, if the constrn<-tioii is to be as my h-arncd tiiiMuU «-oii.

tend, you are met with this diniculty. Outside 'of iW'hrint; ^<«-a. il we
are right, it is impossible to say whetlier the seals you nu-.i wi'ih an*
seals which habitually resort to this side ot liehring Sea or th.- other.
No question, so far as 1 have observed, has ever arisen l)eiw.Tn us with
regard to the fur seals in any i)art of Heiiring Sea except that ea.sirni
part the jurisdiction of which has been traiisfrrre<l to tlir Inited
States. There never has been a question l)et\vf«'n us as to the oth«T
part. Nobody will pretend that they ever claimed any spi-.-ial rit;ht of
protection for the seals which resort to the ('oinmander Islands,

It has never been tliouglit of and never spoken of, Wlu-n you i;»*t

south of the Aleutian islands and you timi a seal— I am not ^'oinjrbaek
into details or into evidence—but il our evidence is to be l>rlir\«d it is

impossible to say whether that is or is not a sral which iiabitually
resorts to the Pribilof Islands. He habitually resorts to the I'ribihif
Islands or to the Commander Islands, or it may br souu* «.ther place.
He may go to the Commander Islands (u- he Mia> go to the I*ril»ih»f

Islands. He may go to them one year or another, or may be not for

two or three years. As we all know, there are soin«' seals wliirh do not
go there from their first year to their third. Is the «-onstrn«tiMn tlainitHl

a reasonable one! Was it ever intended to <Iaim regulations which
would impose upon us the duty of ])rotecting seals coming from the
western part of Behring Sea and resoiting to the Commander Islands?
If not, it is impossible, as we submit, under the evidence, to extend thone
regulations beyond Behring Sea without im])osiiig upon us that duty.

Again, I think there are other considerations, ami strong <oii.sidi'r»-

tions I venture to submit, whicli tend to su|»i)ort the sameconstruc'tion.

The treaty reads "If the determination of the foregoing tpu'stions att

to the exclusive jurisdiction of the United States shall leave the sub-

ject in such position that the concurrence of (Jreat llritain is m'«essary

to the establishment of liegulations". Therefore that serms t<» imply

that the questions of right may be so decided thai the «omurrence of

Great Britain shall not be necessary. 15nt outside of Uehring .Sea \\w

concurrence of Great Britain always was and mnst l>e ne«essary. Then*

never has been a pretence of anything else. Inside of Uehring Sea thtt

United States claim that they have exclusive jurisdicti<«n, and that they

could act without the concurrence of (Jreat Britain, but «nitside of Beh-

ring Sea no such claim has ever been advanced. That hyi»otliesis thertv

fore could have no application in the mind of the person who franie<l

those questions at the time they were framed, and it «ould have no

application, and no intended ai)piication, to anything l»ut I'.elning S«ii.

because it is <mly if the concurrence of Great Hritain is necessary that

regulati(ms shall be made. But there was no "if" alnuit it out>ide of

Behring Sea. That hypothesis and that -if and that .ondition wiw

utterly meaningless and useless and inapplicable as leganls aiiytliniu

but Behring Sea; for there never was any question of bemg aide Ni

make regulations outside without the con<iirrence of Great Hnlaiii.

It was not "if" the concurrence was nect ssary, but as a matter ot tact

her concurrence under all circumstances was necessary.

Now then what is the reasonable construction of those «onl.s h^K.

iug back, as I am always looking back, at the history ot this thinff

from the beginning, connected as it is with and confuud t.. the urc^* oi
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Bcliring Sea. To my apprehension there is perhaps a stronger argu-

ment than all; bnt all these arguments present themselves in different

lights to different minds. If the learned Attorney General is right in

the confinement of the area of rights to Behring Sea, then the result

of the construction of our friends is that we should be worse off' if we
succeeded in all our contentions as to rights than if we failed. Could

that have been intended? If the claim in question 5 is confined to

Behring Sea then if we fail as regards that there would be no regula-

tions at all, because they would have got all the rights they claim.

But they say, "If Great Britain succeeds as to that, and we have got

no rights, then we can get regulations all over the world". It is much
better for us that we should fail and they should succeed. Is that a
reasonable construction? These are all considerations arising upon
the construction of the words.

Senator Morgan.—It seems to me, Mr. Eobinson, that would depend
ui)on whether the purpose was to preserve the seals or whether the

purpose was to destroy them.
Mr. Eobinson.—I am perfectly willing to admit that the purpose was

not to destroy them. Ihere is no question about that; but, with great

deference, I cannot understand how that can alfect the construction of

the treaty.

Senator Morgan.—If the purpose is to preserve the seal, you would
not be any worse off" by doing it, would you?

Mr. KoBiNSON.—I do not know. Does that affect the construction of
the Treaty? If what you mean to say is that the construction of this

treaty necessarily gives the right to do everything for the jiurpose

indicated, then that is simply deciding the question in advance, so to

speak. I am not here to say that we would be better or worse oft' by
destroying those seals than by saving them. I am simply here to dis-

cuss whether the regulations to be imposed upon us as compulsory shall

extend beyond a certain area. This is a very serious question. It is

one thing for a nation to agree by convention and of her own free will

that regulations shall extend over a certain area. It is another thing
altogetlier to have those regulations imposed upon her against her will

by another power. We are quite willing to meet together and to agree,
if we can, or t<j leave it to other persons to arrange reasonable regula-
tions for the whole area where we think regulations are needed; but it

is one thing to do that and another thing to have regulations imposed
upon you by a Tribunal, without your consent, the observance of which
would involve an enormous expenditure and enormous difficulty, and I

inight say in regard to the proposition of my learned friends, almost
insuperable difficulty, whether you like it or whether you do not.

Therefore we present all those considerations, and to my apprehension
the last one is i»erhaps the strongest, for it is founded on reason. Can
the parties have meant, when tliese questions of right were the real
substiintial matters that had to be decided between the parties—can it

be contended that the power which failed on those questions should be
worse off than if she had succeeded? If that was the purpose, what
was the object of submitting those questions? It would have been far
bettiT that we should lose on the questions of right.
So much for that question.
The Tribunal here adjourned for a short time.
Mr. Robinson.—Mr. President, Mr. Senator :Morgan asked a question

as to the time of vessels going to Behring Sea, and I may say that if

you H'fer to the third volume of the Appendix to the British Case, page
'606, you will find ail the particulars about that. I need not delay you
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to read them now, but everything' <(.nne<:t««(l with the wmIjuc imluiitry
and Its progress is there roterrcd to. You will (hid in th.- IIoum. Kx«-
utive Documents n" 177, 40th Congress, Jnd nt-ssion, vol. lA, pac'c UTWi
the beginning of the cod fishing in that k«'si:

Two or three email schooners eail.d from Viitoria and madn fair latrb m nneb w
that the importation olcod into British Columbiu hoM roiwu-d.

'

That was in 18GG.

Then you will recollect, Mr. Senator Morgan, you asktMl me a ques-
tion yesterday about the nu>vements of the hollusc'liikie, and their eithtr
going through the other seals or ranging in the rrar; and 1 have taki-n
the trouble, as a matter of interest more than anything vlsr, to U^tk
into it. If you desire to i)ursuc that, you will liiid it in .Mr. .Mlen'f*
Monograph on Xorth American Pinnipeds at page .V.KJ; and n«\t. in
Mr. Elliott's book, commonly called the Census Kepurt, page 1.!, 'Ih**

result is that it seems to vary very much in dittcrent nM>kerie«, and
their habits are very peculiar.

In some rookeries they have been by common consent allowed a Inno,
so that they pass up the middle, and if they keep to that they are lefl

alone, but if they diverge a foot from it they are torn u* pie«es. In
others they are not allowed the concession of a lane, and are forcitl

then to go all the way round and haul uj) in other places. That in th«?

substance of it, and their habits seem very strange and peculiar in that
respect.

Senator Morgan.—I gathered from my view of the evidence that the
seal family had some strict regulations like the bees for the <lifl«'rent

grades, the pups, the hoUuschikies, the amies, the fenudes and the old

males. It v. jus that that prompted me to ask the (juestion.

Mr. RoBi>.S()N.—Yes, it is interesting to look int<». Tln-y are a)lowc<l

the lanes and if they go up the lanes they are left alone; but if they

stray they are torn to pieces by the owners of the pUwe they intrude

upon.
Senator Morgan.—The point of my question was, whether the seals

separated themselves from each other in classes while on the land, so ait

to provide an opportunity for their being taken in one clas.s without

the disturbance of another.

Mr. Robinson.—Of course, I was not aware of the iM>int y<»u werv

directing your question to. I have only given y<ui information ujnm

the subject to the extent I have been abU' to tiiul it.

Then there was a question that the President asked a.H to the incrww©

of the sealing fleet after tiie ynodm. 1 have a little memorandum of

how that happened. \'ou must renuMuber that the sealing s<'ho..ncT»

always clear between January and April, and the iiioiIum for the s*'a!M>n

of 1891 was not signed till the Uth June—that is in our ApiH'iidix, vol

ume 3, Ko. 3, T)age 18. Bv that time of course and before the modnM wa^

signed all vessels would have cleared, and then> were 4S vessels of thf

United States and 50 for British Columbia making 1>S. In is\t'2 there

wa« no modus expected, and on the ISth March Lord Salisbury lin«I

objected, as you will find in the Api»endix n" 3, v(dume 3, t<» the Itritmh

Case, page 160, but on the 18th April the modus vnxs signetl for two

seasons.
, , . »%, *

None having been expecUnl the sealing fleet increaseil that .v«^,tniii

istosav,46 United States cleared and (io liritish Cohunhni making HI.

On the'l8th Ai)ril the inodm was signed for two seasons, an«I the momeui

that was agreed upon the lleet fell off. In 1893 the fleot wa« Lulled

States 24 aud British Columbia 55.
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General Foster.—In 1893?

Mr. KoBiNSON.—Yes.

Mr. Carteu.—Where is the evidence of that?

]SIr. KoBiNSON.—If you ask loe how it is ascertained I cannot tell

yon, but I can ascertain for you.

The President.—Do you consider that that is not evidence Mr.

Carter?
Mr. Carter.—We want to see where it appears and what papers

show it.

General Foster.—Because it is not possible yet to tell what it is.

Mr. KoBiNSON.—They tell me that

55 sealers cleared from British Columbia, 25 British, to Asiatic side, all sailed, 24

from Americau ports half to Asiatic Milne.

That is the gentleman from whom the information comes.

Mr. Carter.—Well we object to that as evidence of the sealing fleet

of 1893.

Mr. KoBiNSON.—Then let it be withdrawn, because I do not care

about it.

j\Ir. Carter.—Then I wish that Mr. Eobinson would not read what
he docs not intend to be evidence.

]\Ir. Eobinson.—1 thought I was giving Mr. Senator Morgan some
information that he asked for. If there is any sort of objection to it

let it be withdrawn.
General Foster.—The objection is that we cannot tell at this time

what the sealing fleet will be for this year.

Mr. Robinson.—I can tell you no more. I was not giving it with
any view of that sort one way or the other. It had better be consid-

ered not to have been mentioned.
The President.—It has no bearing upon the question.
Mr. Robinson.—Xo.
Then I have spoken of the question of area of these Regulations. I

have only to add to that what you will all remember, and what must
not be lost sight of in considering any such question as this, that the
Treaty only relates to and is concerned with the questions that have
arisen, and no questions had arisen except with regard to Behring
Sea. All that has a strong bearing on the construction of the Treaty.
Further, with regard to the construction which I have put upon it, that
it relates only to seals while they are frequenting Behring Sea, and to
the i)rotection of seals while so frequenting that water, I can quite
fancy that, if it were necessary, it might be right and within the power
of the Tribunal to give a certain zone around Behring Sea itself, if you
understand what 1 mean, and the passes. Suppose it was a question
of making regulations to protect wild animals in a certain field, if it

were necessary for their protection while in the field that persons should
not come within a certain distance of the field—I do not care what

—

I shouhl think that that was included in the power to make regulations
for juotectlng the animals while in the field, namely, you must not dis-
turb them or annoy them, and they may stray and be killed outside the
limits; and therefore you may give a zone outside that area; but my

8o, there are these three circumstances, at least, which, in our point of
vij'w, are most material circumstances, which are all presented as diffi-

culties t« the opposite construction. In the first place, we say, that
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that hypothesis, namely if tlio ooncuiTonco of Croat Uiinji. sI.oiiM he
necessnvy, IS ineaningU'ss and u. less, except u.s iippln-<I to l;«.JiriiiL' S^ni,
It has no application and could not be iiitcnde<l. In the next pl.u:^. *»•
have this singular peculiarity : here are two imthojis, parties or iViwVm,
diftering and claiming certain rights—and claimii.g. in the cvml of
those rights, which is the substantial thing, being denied to them and
found not to belong to them, certain liegulations. \V». have the fai-t,

that it is claimed, as the lair construction of a Treatv to wttle x\um-
rights and Kegulatioiis,that they are better off if they get lU-gnlation^
than if they get rights: in otlier words, that the Kegnlafiuns if ihey
are found not to have pio|)erty, may be to them innch more effeitnal
than if they succeeded on the question of property and got it. I wiKh
the Tribunal to understand the tirst point that as to the <-oii<-urTence:
it is that outside Behring Sea, the concnrrem e of (ireat Britain numt
be necessary, there could not be an "if'alxtut it or any hyi»«»tlieMH
about it; but the very way of putting this question seems to nhow that
the question may be so decided that the concurrence of (Jre^it Bntiiin
is not necessary. There was not a pretence there could l>e reguhitions
outside of Behring Sea without her concurren<e; and that condition
attached to the 7th clause either related to Behring Sea or meant noth-
ing, or had nothing to apply to.

1 do not know that I can put it stronger, and the last thing I de>ir«>

is, to waste time in useless repetition. It is worth while, |M>rhapii,

without reading docuftients, because it is most material, in eonneetion
with this question, to consider the history of that clause 7. All the
documents relating to it will 1)6 found. 1 think, cited in the argument
of the Attorney General, at the jiages I have read, and I have no din-

position to read them or refer to them again ; but it is very singular to

see how the difference has arisen, between its form as lirst |moim>«^
and as it now Stands upon which difference this wludeijuestion deiKMid*,

and upon which, and upon which alone, my learned frien«l8 have any
ground to contend they can go beyond Behring Sea. If you remem
ber, as I have no doubt you do—I have been through them w) often

that I know them almost by heart—those lirst six questions were pro-

posed by Mr. Blaine in his well known desjjatch of the 17th I)»Neml»er,

1890. TheGth question is that which has now become the Vllth .Vrticle

in the Treaty. As first proposed by him on the 17th of I)ecemU«r it

unquestionably was confined to Behring Sea, and exi)ressly <'«»ntlne<i to

Behring Sea. Xo reading of it can make it ajiply beyond IJehring Se:»,

or to any other water. It will be found to be l>evoiid (piestion or doubt

on looking at it. When that was sent to I^>id Salisbury, while be

accepted the first and second questions, and objected to the fourth and

fifth on other grounds which are <|uite immaterial here, he objertM to

the sixth question, llis ground then simply was that it would more

properly form the subject of a sei)arate refen'iice, but he did not obj«H't

to it on any other ground at that time. Mr. Blaine on the 14th April,

1891, said that as Lord Salisbury objected not to the form «d the ques-

tion, but simplv to the mode of procedure, that he ha«l no obje«'tion to

its form, and that it was accepted, and he repeated it again in »'««''^[n»J

form. All those lett<?rs are to be found following each other. I lie flr^t

I have stated is in the same volume of the Appendix t«i the I nm-U

States Case, volume I, page L'«G. Then at pages J'.Mi and ir.»4, when

Lord Salisbury objected to it on that ground, it wjis i.ro|H.>e.l again i>y

Mr. Blaine on the i4th April ISOl, at paj;e 'Jia Then, ••7,''?'^ >'•";%'••

it was left fiom April until June, and iu June you will li»i ti»*l *r.
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\V barton proposed it in its present form, saying be was directed by the

President to propose it in tbat form, and he tbougbt it would remove

Lord Salisbury's objection.

Now tbe objection Lord Salisbury bad taken was, and was only, that

tbat question seemed to attribute some abnormal rights to the United

States arising out of Kiissian claims, whicb he said it ought not to do;

but instead of altering it only to meet that objection, it was in other

res|>ects altered, and for tbe first time these words, "infer habitually

resorting to Behring Sea" were introduced, which for tbe first time,

gave ground for the contention that the regulations were intended to

extend beyond Behring Sea. Why that was done I do not know
exactly. I bave gone tbrough it with tbe greatest care, and can only

point out this to tbe Tribunal—it would take too long to go into it

minutely again, but it has arisen in this way. There were negotiations

going on together for three difterent things; first, for tbe settlement of

tbe questions to be referred, all of which had been settled except ques-

tion 0. Then, a negotiation going on for a modus; and at the same time
negotiations for tbe appointment of a commission. What you find is

that tbese three negotiations were all going on together from about
April, 1891, and if you trace, as I have done, the course which those
negotiations took, and trace the various letters which were written in

tbe course of them, tbese changes would seem to hav^e arisen from let-

ters written in May 1891. Perbaps, if I give you the pages of the book,
without either reading them myself or troubling you to read them now,
tbose who desire to follow this history, so to speak, and the genesis of
this clause, will be able to do so without difficulty, and to pursue an
enquiry which can only be pursued by reading these things and spell-

ing them out for yourselves. The pages are 305 and 319, and if you
look at our Appendix Volume 3, number 3, 1892, page 52, you will see
what is not to be found in the United States volume, and the only
thing which is not to be found there—the acceptance by Lord Salis-

bury, on the 6th July, of this question in the form in which it was pro-
I)osed by Mr. Wharton on the 25th June.
Tben the other letters to which I refer are to be found at pages 299

of tbe same Volume, namely Volume I of the United States Appendix;
and pages 302; 303; 304 and 305; 306; 307; 308; 309; 310; 311; 312;
314; 315, and 316. At those pages you will find the history of this
matter ; and also at page 319. Those, I think, are the pages which will
give you tbe whole history of this.

Tben, at page 356, are letters which I think have been already referred
to by tbe Attorney General in his argument. There is a great tempta-
tion to one who has spelt these out to try and explain them ; but I do
not think it can be satisfactorily explained in the course of an argument,
because it requires one to spell out tbese letters for oneself one after the
other and to see if from them you can arrive at the way in which this
limitation came to be made. One thing is certain; as late as the loth
of January, 1892, in those instructions given to the Arbitrators, you
find that tins agreement for a Commission was intended to be separate;
but it got into tbe Treaty because it was considered undesirable to have
two different documents to pass through the Senate, and so they came
together.

Senator Morgan.—IIow is thatt
Mr. Robinson.—You will find as late as the 15th of January, 1892,

this was in the form of a separate document, and the explanation given
was that it was thought undesirable to put two documents through the
Senate, and, therefore, they incorporated it into the Treaty. That is



ORAL ARGUMENT OF CHRISTOPHER ROBINKON, Q. C. 313

the history of it. I have never iii\ .>*elf l)oen abh- to iwwertaln for irbut
reason it was tliat that en<)rmous (•lian;;e in this original waj» nuule It
was not reqnired to meet the objection Lord Salisbury ha^I made- but
goes far beyond that, and jjives it, u<(()rdiiii: to my learned fril«ndm'
contention, a totally different scope and a totally dilVerent efltn-t. 1 du
not mean to say that you cannot suggest arguuienta about it by readioe
these letters.

I think you can. I only say that I have not been able to HatinfV
myself how it took place, but the pages 1 have given you will enable
you to trace that out, and everything I know of is to be found at thoM
references which will throw any light upon it.

The President.—At page 315, to which yon allndHl, there wan s
distinct allusion to the North Pacific, both in thede8pat<h of Sir Julian
Pauncefote and of Mr. Wharton.
Mr. Robinson.—Yes, Mr. President, quite right; there in a diMtinrt

allusion to the North Pacitic. but there were other arrangernentH going
on at that time for a modus, and that is where the difficulty eonien iu.

You see the investigation of the Commissioners was always intende<l
to go into the North Pacific or even all over the world, and the diffi-

culty and confusion have arisen from the three negotiations going on
together;—the negotiation for a Commission, whieh wa« to extend all

over the world; the negotiation for this Treaty, which as we contend
was confined to Behring Sea; and the negotiation as to a modus.

Senator Morgan.—You say "all over the world;" but you mean, I

suppose, the North Pacific?

Mr. Robinson.—As far as the seals went.
The Ppesident.—Do not you think there was logic iu putting in the

same area for both investigations?

Mr. Robinson.—I should have thought not; I should have thought
you required clear words to show that you exten<led the area for Regu-
lations beyond the controversy as to the right, and the best proof of

that is that Mr. Wharton says in his letters the area of the modtu is

confined to the area of the controversy. He says.

We have never had a controversy beyond Heiiring Sea.

The Commii^sion was never intended in its origin, or till it got into

the Treaty in these words, to do more than to supi>ly materials for a

Convention. It was only intended to be a guide for a Conventitm.

The President.—But the materials were to be fetched from the

Pacific, and, therefore, it is to be supposed the Convention wa« to apply

to the Pacitic.

Mr. Robinson.—Yes; but that is another Convention, and not thi«.

Senator Morgan.—It seems to have been the hope of liord Salisbury

and of the American negotiators that the Convention to which you

referred, which was substituted, rather anticipated the ueceaaity for

the Arbitration.
Mt. Robinson.—I think, up to a certain time, there was a great hope

there would be some sort of an Agreement to put an end to the neces-

sity for it.

The President.—Do not you think the Arbitration is an Agreement

put in another form, and confided to other persons?

Mr. Robinson.—No; I find nothing to show that the imposing of

compulsory Regulations on either Power was intende<l to lie a nuXmU

tute for the (Commission; and the best proof of that is that the torn-

mission from beginning to end was directed to show « hat «•»;««»»<>»*

were necessary not as between Great Britain and the I nit^l
^^Jf*-

bnt as between Great Britain, the United States and Kuama. Th*
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Couvention was never intended for any other pnrpose; it was to ascer-

tain what Kegfulations were necessaiy, or what Agreement was neces-

sary, as between Great Britain and the United States and Kussia, and
any other Power.

Senator Morgan.—Having first ascertained that any Eegulations

were necessary.

Mr. Robinson.—I assume that of course. I never doubted that that if

no Kogulatious were necessary none were to be made. It appears in the

correspondence that Lord Salisbury at one time wanted a distinct under-

standing that if Ivegulations were not necessary they should not be

made, and Mr. Blaine said it is no use putting that in because that is

the understanding. This Commission for the purpose of assisting in

framing Regulations to be imposed compulsorily on other powers was
never thought of till it got into the Treaty in the present form. The
Treaty covered the Islands, Behring sea and I^^orth Pacitic, and the

commission was to ascertain what arrangements were necessary, not

between Great Britain and the United States, but between Great Brit-

ain, the United States and Kussia, or any other Power.
Then I confess myself to having been always i^uzzled to ascertain

what was the meaning of Mr. Wharton's proviso, that was put in by
liim, that the agreement for a Commission should be without prejudice

to the question submitted to the Arbitrators. I do not profess to know
why that was. It was suggested without explanation and accepted
without explanation. My own view is that it was probably because
the question as to rights was restricted while the Commissioners'
inquiries were not—it may have been put in for that purpose, but for

what purpose it was really put in we are absolutely left to conjecture.
The President.—It might mean that the conclusion come to by the

commissioners, even if they both agTced, would not be binding upon
the Arbitrators.

Mr. Robinson.—Yes, they might be of use but not binding.
The President.— 1 suppose that is what it means.
Mr. Robinson.—Perhaps it meant that. I have tried to conjecture

a great many reasons for putting in a thing of which no explanation is

given.

The President.—Yes it is all surmise and conjecture, and what you
have been exi)laning is nothing but conjecture—ingenious conjecture,
still it is nothing but conjecture.

Mr. Robinson.—It is, and I do not pretend to say anything with con-
fidence about it, because when one man proposes a thing without
explaining it and another man accepts it without asking for an explana-
tion, it is only a question of surmise; and I have two or three dillerent
snnnises and conjectures. One I have advanced—another you have
suggested. We cannot say what it was. I have pointed it out to you
as it strikes us in order to see what assistance can be given.
The next thing is the purpose of these Regulations, because when we

get at the pnrjxtse, if we do get at it, we get a long way towards their
proper s«-ope and general character. There is no question as to the pur-
pose of the Regulati<uis; in one respect; the purpose was to prevent
the seal race from extermination. But the question is, against what!
It was to protect the seal race from extermination against something.
It surely was not against excessive killing on the Islands or immoder-
ate killing on the Islands, or- wasteful killing on the Islands. That
would be jierfectly absurd, because you must recollect we are discussing
this question on the assumption of equal rights.
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It is assured that pelagic sealing is ji lawful (xrupation. and tliat tlif
rights upon which they claim to stand in c<.nscqucnre of iiM uiiluwral
character are found not to exist. \Vc. in following jM-lagic walinff. »ns
following a lawful occupation, it would beahsunl.and ho unrcaivuiable
as not to bear argument at all, to say that that right is to \te altoh^lteil
in order to enable those who own the Islands to kill wastofully on the
Islands. It cannot be to protect the seal rsice against their iiiimiMlprnt«>
or excessive killing—that is plain. What then can it Iw? It ciuinot
be predicate<l upon anything except upon a reasonable excrcim'of iheir
rights upon the Islands. That is denionstral)Ie to my apprclieuHion ajt

a mathematical proposition. If n)y learned fri«iids are right in Haying:
"You have nothing to say as to the Islands at all, with n*gurd to our

management or the number we kill.

That is none of your business''^—if theyare right in that, and if they
are entitled to say.

" We will kill on the Islands every seal the whole r.we can spare
stand." Then there was no object in this Arbitration, be.ause jM^Iagic

sealing must be abolished—that is plain. Jt is not a <|iu'>tion of argu-
ment—there is no denying it. If tliat be so the two I'<»wers that have
come together to ask you to make Regulations did not know what they
were about, for there were not any licgulations to consider rx lti/pothr»i.

If they are entitled to kill every seal that can be s]>ared n| on the
Islands, there is only oneKegulation that will put a stop to the ICventual

extermination, and that is to say that no one else shall kill any.

It is perfectly unreasonable to suppose that that <onId have Iwen the
regulation intended if pelagic sealing be a lawful occup-tion and we
are exercising a lawful right. You understand I hope what I mean by
that. I do not wish to reiterate or rei)eat it, but sometimes if you put
propositions in a short way they are not clearly appreciates! by th«me

to whom they are addressed, and I should be therefore much obli;:e«I to

the Tribunal if they would say that they do not think 1 have made any
particular point clear. I know what 1 have in my own niin<l— 1 know
what I mean without thinking much of it^—but sometinies another mind
does not understand what is meant when it is suggeste<l iH-rhaps in a

way that has not appeared to that mind before, liut this is clear

beyond all doubt or question. If they are entitled to sjiy, as they ilo

say in fact—"what we d() on the Islands and the number »if seals that

we kill on the islands is none of your bnsin<'ss, self interest will guide

us in that"—self-interest will prompt them to take every seal of the

herd that can be spared in their belief. If they are entithMl to do thiM

there is no question of regulations: every seal killed alter that tendn .-m

far to extermination—that is to say, that is more than should Ik? killed,

«nd, of course, every other killing ought to be i)ut down.

]S^ow on the assumption of equal riglits. the suggestion of this pro|MMU-

tion seems to answer it. You are to try and make such regulations as w'ein

to you to be reasonable and i)roper u])on the hypothoisand a.vxumptiou

ofequal rights. Theregulations which they contend tor are simply regu

lations to enable their right to prevail wholly over all other rights, which

can never be right—and to enable their right to ].revad over ofher«

whether thev exercise their right reas^>nably or excessively. I hen« rati

be no sense in that. We are just as well without the right, if «»«"" "SUj

is to be wholly subordinate to the right of others, and «;»>•
•'^J''*

•'^'

to enable them to exercise their right to the utmost. \> e had ix-iier

not have had it, and we should have been saved all the trouble aijd

expense of this reference. Our object in coming to the Iriliunal w lo

contrive reasonable regulations for the exercise ol our mutual nguu,
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but, accordiug to our friends' case the only regulation admissible is the

one they suggest
The President.—We are supposed to be dealing \nth them as rea-

sonable persons who have conducted themselves reasonably to take care

of the husbandry. If they do not, you would want Regulations for the

husbandry.
Mr. Robinson.—That must be obvious.

Senator Mokgan.—I suppose we are dealing also with the question

of the preservation and protection of the seal race.

Mr. Robinson.— Unquestionably. But against what are you protect-

ing it?

Senator Morgan.—Against all animals which have power to destroy.

Mr. Robinson.—And not as against people who exercise rights waste-

fully and excessively or unreasonably? Why are they to do so?

Senator Morgan.—Upon that, if you ask me the question, 1 would
sugjicst this.

Mr. Robinson.—I am not asking the question in that view sir.

Senator ^Morgan.—I would suggest that the right of fur sealing or

any other rights on the ocean, are in the nature of easements rather

than in the nature of qualities and rights.

^Iv. KoBiNSON.—Just the same it is an easement on the Island with
reference to the seal—nothing more and nothing less.

Senator Morgan.—Hardly, when according to the doctrine of ratione

soli in the law of your country and mine, a man may be the owner of

property that is found upon it.

Mr. Robinson.—'So, with great deference, not. You can take the
property, but you are not the owner. You have an easement which
consists in the right to take it first before anybody else; but I am not
going back into that question of property.
The President.—I think we have heard plenty about it.

Mr. Robinson.—I think so, sir.

Senator Morgan.—So do I, but I always supposed the rights ratioru
soli to be positive rights.

Mr. Robinson.—They are subject sometimes.
Senator Morgan,—They are subject to being modified, but the condi-

tion subject to which the title exists is a positive right.
Mr. Robinson.—A very positive right or easement, if you can take

as many seals as you can get, and own them when you get them.
Senator Morgan.—As much as a tree on a man's land is an easement.
Mr. Robinson,—You understand, Mr. Senator,.that I am not respon-

sible for the law. If I am told it is not the law I have nothing now to
say. If it is the law, I did not make it; and beyond all doubt it is

the law.

Senator Morgan.—I was merely referring to the general character of
the rights and privileges of sovereigns equally and their subjects and
citizens upon the high seas in respect of some of the privileges of the
high seas, that they may be classed as easements.

Mr. Robinson,— I do not care what they are classed as—^we have a
right to them.

I am arguing upon the assumption that you have given us aright to
Iheni. if you have not there is an end to it. This argument proceeds
entirely upon the hyj>othesis that pelagic sealing is the exerci,se of a
lawful right—just as lawful and as much a right as the right of the
owners of the Islands to kill the seals on the islands.

Seiuitor Morgan.—It is only a different question so ftir as it extends.
Mr. Robinson.—As far as it extends, and it extends as far as we know

without limitation. If it is a lawful right there is no limit to it.
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Senator ^Iorgan.—That iloes not follow.
Mr. KOBINSON.—It follows, with ^mat deference, if the rijjht Im hiwful.
Senator Morgan.—A lawful rif^lit of pasturage dcM«« not iinnly that

a man owns the land upon which rattle t^raze.

Mr. Robinson.—Nobody sayn he owns the land. I am talkihKof the
right to catch—of acertain right on the high ntait which we are entitUMl
loassert. The one is an casement as much astheother. I do not de^in^
to spend time in trying to answer suggestions that you make in that
respect, because the argument has been so exhausted that 1 think it

cannot be added to, except by my saying this—that the argument in

proceeding now on the assumption of the exercise of pelagic sealing an
the exercise of a lawful right.

Senator Morgan.—If you will allow me. I am merely nuggeMting
on my part that the exen-ise of it as a lawful right is not an unlimited
right, the exercise of it is according to the safety of any country or
people—it must be restrained according to the rights and int«re«t« of
other people in other situations.

Mr. Robinson.—I will only say I know of no law or principle of any
sort which affirms that. I can say nothing more. If 1 am told the
law must be so, I can only say I have examined the law to the Im'.hI of
my ability, and I do not iind any such law anywhere. I am not able
to say that I have seen anywhere any law which restricts th»« right of
those to whom the high sea is open, in the exercise of their rightn there
just as they think proj>er.

Senator Morgan.—Then, of course, you are going back to the Hame
position which has been taken several times in this <ase. of the right

of the pelagic hunter to put a cord round the Pribilof Islands and
destroy the seals as they come and go across the three mile limit.

Mr. Robinson.—I have referred to that before. I reujemln'r your
asking me some question before about it. I say you can tind no law

to check or prevent it. It could be stopped by convention, but it in

impossible to find any law which prevents it. The present argument
proceeds on the assumption that we have rights that we are entitle*! to,

and the question of regulations is in connection with that assumption.

I am not going back to argue over again whether we have rights—the

rights will be defined by your Award. We nuist in(M-ced in tliis argu-

ment on regulations on the assumption that the rights which they have

claimed are held not to exist, and that pelagic sealing is held to »»e a

right, which it always was, from the beginning. If so it is impossible

that it can be put down or abolished wholly in favor of another right,

and wholly in favor of an unreasonable, or excessive, exercise oJ that

right—if it could be so, as I have said, and as is absolutely eleair, there

is only one regulation which could be made; and our friends in that

are logical. Instead of assisting us to make regulations, they hare

taken precisely that position.

Lord Hannen.—Is it not a summary of your argument to way that

under a power of regulation you cannot prohibit!

Mr. Robinson.—Certainly. .

Lord Hannen.—I ventured to suggest that that was a Ruinmary oc

your argument. ., , ,1.1^
Mr. Robinson.—It is a summary of my argument. 1 our l^.niHUip

is perfectly right. It is another way, so to speak, of putting the tirgii

ment. If we are to proceed to that, it is impossible under a i».»wer to

regulate the pursuit of a certain industry to regulate it out of 'X*'*^^"*;;^

Mr. Justice Harlan.—You must regulate so as to pn-sftrr munt not

yout
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]SIr. KoTiTNSON.—Yon must re<rulate so as to preserve the seal race.

Senator Morgan.— Uegiiliite to any extent, if you eveu do not pro-

bibit?

.Mr. KoBiNSON.—I venture to say, and there are plenty of cases of

this sort, vou may not, under colour of regulation, prohibit. You may
not pretend to regulate, and under the form of regulation prohibit.

Senator Morgan.—Possibly under colour of a right of pelagic sealing

you cannot destroy.

Mr. Robinson.—In other words, you cannot use any right or any
power for a dilferent purjwse to that for which it was given.

A jiower of regulation here does not include power to prohibit either

directly or indirectly. In other words, as the cases put it, it is an
abuse of the power, under the name of "regulation", to prescribe

what is an ettectual proliibition. I Avill state a very familiar instance

of that kind of case within my own knowledge. A municipal Corpo-

ration or authority having power to determine the number of taverns

which should exist in a certain municipality, and having happened to

be composed of men who desired to i)ut down taverns altogether, said

there should be only one tavern in that place, and that it should be
situated at the northeast corner, I think it was, of the whole munici-

pality—practically saying there should be none. The Court said that
was not a proper exercise of the power; that it was given to them to

prescribe in reason the number of taverns that should be allowed, not
under color of allowing one to say there should be none.
Our courts are full of cases of that kind. It is only an elementary

proiwsition, that you must use a power not only in form but in substance
for the purpose for which it was given.

Then I proceed to the character of the regulations; and I have a few
words to say upon that, which to my mind, is practically the most
important question of all. We have now especially to bear in mind
always that we are discussing regulations as between people having
equal rights. I venture to say that you must go a little farther. It

may be dithcult for my learned friends to admit us to this position now,
having (called us criminals and pirates and everything else throughout
the case, to find that, instead of being criminals and pirates, we are
pursuing a legal occupation, and practically that they are in partner-
shij) with us in that occupation; but we have to take that view of it.

If we have equal rights, I venture to ask the Tribunal, in all reason, to
attribute to us the possession of equal sense. I say that we are fair in

the propositions that we propose; and I do not put it upon any high
ground, that we desire to be lair, or that our motives are fair. I simply
say it is to our interest to be fair.

We have a large capital invested in this business. The men who
have invested that capital are intelligent men. It is no object to us to
destroy the seal race. It would be just as much against our interest
to destroy these seals as it would be against the interest of the other
l>eople who have an interest in them. We do not want to do it, not
that we jn-oless to be either better or more pure than other people, or
to have higher motives than other people. It is simply the ordinary
business motive which imi>els every business man not to destroy that
out of which he makes his living.
Therefore the regulations which we propose are such regulations as

would preserve the seal race, in our interest as well as in theirs, and
which must i)reserve the s<'al race, or else they are no use to us any
more tlian they are of use to them. I only mention that because
throughout this case, from the beginning—not confined to the question
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of property rifjhts aloiio, but all the way thro.i-h tho ra.H«»_mv Ii-iirned
friends liave attributed to us a desire to .-xt.-i iniiiate this ra.-i-,'* desire
as they say, to prevent them from conrerriiijj on mankind the bh-HMinini
ot sealskins. Keally, now that we have a share in thin proiKMty it
would seem to be useless to diseiiss it on that ground.
The i)eople who are interested in reality in tliin industry are the

people who are makinf? their living; ()ut of it, and the p^H.j.U. whrt««
capital is invested in it. The world luaetieally neither ear.- anythine
about it, nor have auy practical interest in it. if to morrow, (or imitaiu-e,
those pearl fisheries of Ceylon, that we ha\e heard no much alM.ut, were
to be destroyed, I should sympathise v«'ry much with tlie

i
mm »pie, if

there is a larye number of them, or whetlier the nund)er be hirge'or
small, who have made their livinjj out of it: but as to talkiiif; aliout tho
blessings of pearls to mankind, and sympatliisin;; with thow |M*ople
who have to mix their diamonds with i)earls or to wear their dianioiidii
aloue without pearls, or do witlumt pearls, tlietliin;: is absohitrlv absurd.
Whatever evils may be in store for the human race in fin- future, the
scarcity of sealskins is about the most extraordinary and fantaMtJc fear
for the mind of anybody to be directed to.

We are discussing tliis (luestion then simply as persons jointly int<»r-

ested in an industry, which we both wish to liave protected, or rather,
the foundation of which we both wish to have protectetl, by re;isoimble
regulations.

The first difficulty which strikes one in that asjiect—at all event**,

which strikes me—is that turning again to tlic treaty, and turning; to

the knowledge which we have, and the oidy kn<»wle«lge whicli w«« are
])ermitted to have, on the subject, I (luestinn very nuich whetlier the
Tribunal is in the position which tliey weie inteiiiled by the Treaty to

be in. If you h)ok at Article 7, it is said that tliey are to determine
what regulations are to be made, '"and to ai<l tlnni in that deteniiiiia-

tion, the report of a Joint Commission, to b«' appointed by the Ke.H|>ec-

tiv-e Governments, shall be laid before them.'' L«'t me ask the membeni
of this Tribunal, have you got the aid that the Treaty piovitlesT Yoii

have got a joint commission which tells you nothing. You have gut

two sei)arate commissions which contradict each other, and tlitfer from

each other in almost every essential particular.

Is that an exaggeration of the truth? I <piite un<ler.stand what wag
intended and what was expected by both i»owers. It was r\|M'rted,

though expected without any reasonable ground, ami exin-cied in our

joint ignorance of the whole subject, that when we each sent up si-ieii-

tific commissioners to investigate and report upon this subjt»ct, there

would be found no ditference as to their views of seal lite; but rh a

matter of fact we find these gentlemen going up, and I will assume now,

notwithstanding all my learned friends have said, desiring to a.Hccrtain

the truth. We find them coming ba<'k, ilitVering about the most e.-Mieu-

tial particulars; and these" two reports, so dittcrmt. are now haii<Ie<l lo

this Tribunal under the Treaty as what they weie intemled U* luive to

aid them in determining the regulations. Have you got the iiid the

Treaty provides for? The bearing of that is simply this: that it lend*

one to consider more carefully what regulations, under the pn-.M'tit state

of things, and with the knowleilge now existing, is it reaM.nahle and

rightor desirable to make; and that is a question which is not in the

interest of either one side or the other exclusively. It is a (|ue»tion to

be decided in the interest of both sitles.
„ , , .

Let us see for a moment, in that view, what are really the fact«»« to

which there is a difierence of opinion or as to which very littJe iudeed W



320 ORAL ARGUMENT OF CHRISTOPHER ROBINSON, Q. C.

known, because there are several such facts, and very material facts.

In the first place, let me ask, what would you desire to know in order

to enable yon to decide what regrulations are reasonable! We have not

the least idea at this moment, Avith anything approaching to certainty,

what is certainly one very essential condition : How far do the females

go for food, or do they go for food at all? We are told by the United

States Commissioners as a matter of positive opinion, that they go long

distances, I think some people say they go 100 or 150 miles. Those

who ought to know best, as the result of long examination, say that

they think protection for 30 miles would be sufficient. Is there any
sufficient knowledge then upon that subject?

Have we any knowledge whatever as to the age of these animals, to

what age they live, either male or female? We are absolutely without

any knowledge whatever. Have we any knowledge as to how long the

females live, or how long they continue to breed? Absolutely none
whatever. On those subjects we are in utter ignorance,—just the same
ignorance as we were in before these Commissioners went up.

Then as to the date of weaning. We do not know that or how long,

in other words, the pups are dependent upon their mother, which is a
very material thing. They difter about that. Xot only they differ, but
the evidence which they are trying to come to a conclusion upon differs.

It is impossible to say. It has got to be ascertained by some years of

careful observation.
Then how long do these bulls remain on the rookeries? 'No human

being knows. That is a most essential, perhaps the most essential,

thing to ascertain with regard to any regulations of the killing. Then,
when does the female resume her feeding? All that we know nothing
about.
Now, those are perhaps the most essential facts which require to be

known, in order to enable anyone to decide what conditions are reason-

able. If we have not those fticts then we have to consider what sort of
conditions it is safe to make without knowing more

Is it safe to make anything in the shape of permanent regulations, or
is it desirable to attach any sort of conditions to the regulations which
you make? It has been doubted whether—I cannot say doubted, for I

do not know; at all events the question has been asked—you have a
right matter to make regulations with the condition attached that
either side at a certain time may denounce them? I venture to sug-
gest that that can hardly admit of doubt. I cannot imagine that it

was intended that you should make regulations here lasting for all

time, when they might turn out next year to be radically wrong.
Added to that, they are regulations which, in the very nature of
things, must require from time to time, almost certainly, revision and
modification. Was it intended that you should make regulations of
a kind suitable or unsuitable, which within two or three years may
fail to answer the purpose, or which may be totally inefficient? The
only answer I have heard suggested to that is that this is to be accepted
as a final settlement of the matter. That, though I may perhaps have
taken too much the view of a lawyer in that respect, never occurred to
me as meaning more than that this must be a final settlement in the
sense that nobody has a right to appeal against it, or to re-open the
matter; but what^'ver you choose to make as your settlement, whatever
regulations you choose to prescribe, that is final in this case, and both
parties are to accept it. But if you choose to say, We will make no
regulations, or if you choose to say, " We will make regulations which
shall extend for one year or ten years," or anything else, that is a final
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settlement; that is to say, it is liiial in the sense that it is irrevocable,
and both parties are bouiul by it.

The President.—We cannot say tliiit we «)ul(l make no rei^nlation*.
ifwe act under the conditions provided Jor in Artiele VII.
Mr. KOBINSON.—I did not mean that, Mr. President. I mean if the

circumstances are such that you conceive it to be your duty to Bay that
no regulations are wanted, that wouhl be a pert'ormance ot your iM>wer
under the treaty. 1 was not refening to the special factH, or naying
that you ought uot to make regulations. That is not what I was think-
ing of. I was saying that if in your judgment you should say no regu-
lations are wanted, that would be final. If you make regulation.s for a
year or ten years, that is final. That is to say, neither side has a right
to appeal against it, or to re-open the (juestion so long as that de<"i-

sion lasts.

Then in that point of view, what is the principle upon which these
regulations should be made? I venture to submit that there is but
one principle that can be adopted. You cannot make regulations
which will have any invariable and certain eflect upon both or either
of these industries unless you subordinate one altogether to the other.
There is no priority between these industries. Nobody can iK>int to a
law which says that our industry shall be prior to theirs or that their

industry shall be prior to ours. In other words, botii sideH have a
right, so far as law is concerned, to exercise their rights as they may
think proper. We have no power to prevent them from exterminating
the seals on the seal islands. You have no power to prevent them.
There is no right to say—when I am speaking of right. 1 mean no
equity of any kind—to say that our right, which has just been given
to us, shall be abolislied in favor of land killing.

I venture to suggest again that the statement of that carries with it

its own absurdity on its face. Is it to be supposed that tliey are to be
better oft' without property than witli property! Is it t*) be supposed
that this Tribunal is to say to the United States in one sentence, *'A11

these rights which you have claimed we deny to you, they do not exist;

but we give you back all these rights and more too under the name of

regulations"? Is it possible that that could have been wmtemplatedt
Or that they are to say to Great Britain, " You may go and seal a«you
please; you may exercise your right, which we say is your lawful right,

to catch seals in the open sea"; and in the next sentence, " You must
never do it". Is that a sensible arrangement or a sensible award to

ask from any Tribunal? Is it possible that this is to be the result of

what these two sides, these two nations, have been contesting about

under the name of rights for the last three montiis?

How can it be a matter of vital importance to each of them, to deny

and succeed in the denial of, or to assert and succeed in the assertion

of certain rights, when as a matter of fact it is utterly inditlerent

wliether the party claiming the riglits has them or not, for he is per-

haps worse off if he gets the rights than if he <lid not get them.

In answer to all these questions we say that the United States have

no right. With regard to the seventh question, we say they cannot be

better off* than if they had no rights at all in.

The President.—You mean the right by award? You are able to

give it by convention or agreement or regulation.

Mr. EOBINSON.—Oh, no doubt. I am not speaking of i>ower. I am
speaking of fiiirness. But is it sensible to say to (Ireat Hritain, "We
award you all these rights, and then take them from you; an«l we not

only take them from you, but order you to assist the United Stalee In

B s, PT XIV 21
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jireventinp yonr subjects from exercising them". Is it possible that

tliat can be a reasonable result of such a submission as the present?

There must surely be some diflereuce in the rights and regulations

which are proper with property and which are proper without property.

And upon what jirinciple—because I am not now talking about power

—

upon what principle do you take away from a nation lawful rights

which you have by your award decided to exist, except upon the prin-

cii)Ie that they cannot possibly be exercised without exterminating the

se;il race.

The President.—How many of the people are there on the English

side who have an interest in the sealing besides the sealers—the fur-

riers, for instance.

Mr. KoBiNsoN.—Oh none worth speaking of in the sense of money.
That extends to this: The people who have an interest in the sealing

besides the sealers are the Indians, who get to the extent of $30,000 a
year. That is the whole story. We speak for the Indiana as well as

for the English interest.

I may not know exactly what the learned President meant. Did you
mean citizens of the United States or citizens of England?
The President.—I mean people in England.
;Mr. KoBiNSON.—Furriers?

The President.—The furriers; yes. You speak for them quite as

well as for the Canadian sealers?

Mr. KOBiNSON.—Oh, certainly; we speak for them also.

Tlie President.—I say that must be a cause for the interest that
England takes in the preservation of seal life.

Mr. Robinson.—Oh yes; I suppose she has an interest in the pres-

ervation of seal life on that account.
Senator Morgan.—What interest could England have in the preser-

vation of seal life if her interests were only those of Canada?
Mr. KoBiNSON.—Canadian interests are English interests. How can

any body say the interest of Canada is not the interest of England?
Senator Morgan.—I do not mean that. The interest of Canada

seems to be to take the seals.

Mr. KoBiNSON.—To preserve them also.

Senator Morgan.—And the interest of the English seems to be to
preserve them for the purpose of maintaining a traffic and industry
that is based upon the seals.

Mr. Robinson.—With great deference, Mr. Senator, the interest of
Canada is precisely the same. The interest of Canada is to keep up
this industry which we have founded, and to preserve the fur-seals for
the purpose of keei)ing up the industry. We have no wish to destroy
the race. Why should we? But if you speak of the interest of any
one else in England all that can be said is that England is here repre-
senting their interest; and that those furriers, almost to a man, have
put themselves upon record under oath as saying that they do not wish
pelagic sealing i)ut down, that in their judgment it would be detri-
mental to their interest to have it put down, for reasons which are per-
fectly sensible and sound.

Tlie President.—We are led to understand certainly that both par^
ties, both England and the United States, have evinced their wish of
preserving the race, whatever may be the motives and whatever may
be tlie ])articular interests which are the reason of this submission of
the treaty.

Mr. Robinson.—That is perfectly true, by proper regulations.
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The President.—We certatnly take it for f;raiit«Ml that b«.th imrtiM
are here in good faith, and eaine.stly desire the prcHervation of the fur-
seal race.

Mr. KoBiNSON.—Certainly.
Lord Hannen.—But the argument on your side ban been that the

killing on the islands is excessive.
Mr. Robinson.—Yea.
Lord Hannen.—And if excessive that it tends to the de«tru«tion of

the race.

Mr. Robinson.—Yes, my Lord.
Lord Hannen.—Now we are called upon to make regulationH which

are necessary for its preservation.
Mr. RoBir^soN.—Yes.
Lord Hannen.—How is it possible to do that nimn the hyi>oflM'Hlii

that the killing on the islands is excessive! We are awked an iu»j>oii.si-

ble thing.

Mr. Robinson.—There is no question about that
Lord Hannen.—On that hypothesis, of course.
Mr. RoBi>.soN.—On that hypotlu'sis. There is no i>ossible meunH of

carrying out your duties without taking into consideration the manage-
ment of the islands. The thing is absolutely inii)ossil»lt*.

The PiiESiiJE.NT.—I think you have got a very bad opinion of the
mandate that has been given to us.

Mr. Robinson.—1 have, with great deference. What I mean is that
1 am j)erfectly satisfied, and 1 venture to say every memlier <»f the Tri-

bunal must agree with me in this, that there is hut one way of making
reasonableand jnoper regulations. It is by a Tribunal which has jMiuer

to make regulations adapted to the varying circumstances of each year,

and subject to modification and rectifi(ati(m from year t<» year.

Mr. Justice Harlan.—Sui)i)Ose it were true that i>elagic sealing will

result inevitably in the destruction of the race. Uo you doubt our

power then to prohibit it?

Mr. Robinson.—I think if it were absolutely true that with rareiul

management on the islands, and with i)roi)er exercise of their rights on

the islands, any, pelagic sealing to any extent would exterminate the

race, then you could not prohibit it, because you have not got the power

to prohibit.

Mr. Justice Harlan.—Have we not the power to make such a regu-

lation as will preserve the si>ecies?

Mr. Robinson.—rrohihition is not a regulation.

Mr. Justice Harlan.—Is not pelagic sealing, under the hyiwtbeds

that has been made, a destruction of the si>eeiesT

Mr. liOBiNSON.—What hypothesis!

Mr. Justice Harlan.—The United States contend that pelagic seal-

ing will inevitably destroy the race. 1 do not say whether that is true

•or not. But if that be true would you not call it a regulation for as to

prohibit pelagic sealing?

Mr. Robinson.—I should not most certainly. I siiy that with gr^t

submission, of course. When you ask me a question you understand I

merely give you ray opinion.

Mr. Justice Harlan.—Oh yes; I understand that.

Lord Hannen.—There must be some amount of iM'Iagu- Mealing whieb

would not destroy the race, and though it nmy bt^ a .hth.nit f«i.k, that

is what we are called upon to try, what amount of i)elagir sealing will

not destroy the race.
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Mr. Robinson.—Just let me ask—because I do not care to entertain

assumptions which seem to me to be absolutely unfounded—is there

any pretence in the e\adence for saying that a reasonable exercise of

peiajric sealing is inconsistent with the preservation of the seal race!

Consistently with reasonable management on the islands, I say that it

Re«'ms out of the question, and on the evidence there is no pretence for

saying it.

The President.—It seems to be a question of measure. Even the

other side admit of a certain amount of pelagic sealing to the Indians.

Mr. KoBiNSON.—Certainly, they say that; and further, if you recol-

lect, they say—I do not like to use the term nonsense before a Tribunal

of this description ; but surely it is all absurdity to say that no degree

of pelagic sealing can go on consistently with the existence of the seal

herd, when, as a matter of fact, pelagic sealing has gone on from time
immemorial, and that it is only in the year 1886 that it began to do
harm to the seal race.

Mr. Justice Harlan.—How long has pelagic sealing gone on with
schooners and shot-guns?

Mr. KoBiNSON.—It has gone on since 1879, I believe. That is the
year 1 gave.
Just let us inquire about this matter for a moment, because one likes

to know when suggestions of this kind are made, and when the question
seems to be pushed to extremes. Killer whales have been exterminat-
ing these animals, to the best of their ability, male and female, young
and old, ever since they have existed. That is a thing that has to go
on. You are not to protect the seal race for the exclusive benefit of

the United States, or for anyone else.

The President.—If you could destroy the killer whales, nobody
would object.

Lord Hannen.—You would have no objection to regulating them,
even if regulation amounts to prohibition.

Mr. KOBINSON.—I have no objection to regulating killer whales at
all. I may say here, that although the suggestion has been made to

the people on these islands that they should do something to protect
the seals against the assaults of these killer whales, and that it could
easily be done, they have never done it.

I venture to say this with regard to these questions that have been
put, and the question as to what facts are unknown : We hear a great
deal about surplus males. I have the strongest impression, without
prophesying, that some day or other it will be found that there is no
such thing in connection with this race as surplus males, properly
s])eaking. I mean if the race is to be perpetuated, it will be found tliat

there are no such things as surplus males. I say that when this thing
comes to be ascertained, it will be found that, as in the case of other
animals ferae naiurce^ these males in all probability do not last on the
rookeries for more than two or three years; that they correspond to all*

other animals of the same class; and" that the notion that these sexes
were ]>ro<ln<'e<l by nature in equal proportions simply to allow men to
kill off the surplus males, has no foundation whatever. I believe there
are no such things as surplus males consistent with the due preserva-
tion (»f the herd at its best, simply because it is a provision made by
nature for the selection of the best for the purpose, and the constant
Rclrction of the best for the purpose, that can be obtained. Otherwise,
if nature did not intend that there should be a use for an equal number
of each sex, nature would not have provided so. It is no use talking
about not tanii)ering with the law of nature. My learned Mends'
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whole proceedings in the ccmdnct of the hiisineHs on the iHlandii im »
tampering with the laws of nature. Yon van do it with domfntio
animals, when you liave the means of observing itn t-flV«t r4.ni*taiifly
and regulating its oi>eration, but not with animals frrfr nnturtt. An a
matter of fact, I question whether there are such things um Hurnliid
males either in the seal race, deer, or any other polygauumn wild
animals.

I do not know how far it may be a teat, but I think it may !m» a r«*a-

sonable test as affording something in the way of illustration. Sup
posing the United States or England, I do n«»t «-are whi.h, ownwl the
country in which these islands were, as well as having the ordinary
rights of the sea; suppose a British subject or a United StatcH citizen
owned these islands, and suppose the country of which theownen* were
subjects were called upon to make such regulations an they thonuht
reasonable with regard to the two rights, pelagic sealing and killing on
the islands. I submit it would not be thought reasonable to prohibit
pelagic sealing, to take away the rights of one class in order to transfer
those rights to another class; but that they would en<leavor t4» make
such regulations as would ensure the due and reasonable exercise of
both rights.

Then some question was spoken of with reference to nnnil>ers yest<>r-

day. I do not believe you can regulate this uiK)n the (piestion of num-
bers, because you can name no number that is to be destioyeil in e^iih

year where the natural conditions may vary in each year. It may l>e

right to kill 10,000 this year, and wrong to kill .'>,(MM» next.

1 have thought that the regulations proposed by our Commissioneni
were most reasonable in principle. In other words they say, under nor-

mal conditions a zone of so many miles is enough; but there may come
an epidemic, or a great loss of seals by a storm, as has lr.ippenc<i iM'foie,

and you may find it unreasonable to kill half the number tliat year tii.it

you killed the year before. If so we will give you a double Z4»ne. lu

principle that is correct.

Here we are with equal rights; one a right to exercise oar right of

pelagic sealing; and you must first see what Regulations are necessary

to prevent pelagic sealing from killing an unreasonable number of

nursing-females, and when you have succeeded in doing that, the con-

sequence of our exercising that right in a reasonable manner mn^t take

care of itself. You cannot provide for it otherwise. I am prepan-<l to

face the consequences either way. If the consequences of our exercis-

ing that right in a reasonable manner are only to enable us t4) kill ft

few, then we must kill a f w; but if the consequences are to enable us

to kill a good many, then we shall be able to kill a g«MMl many; and

that will vary from year to year dei)en<ling upon circumstances. \oa

can only carry on pelagic sealing in calm weather, l)e<a«is«' the caiMies

can only float in calm weather; and if you have a rough season, y».tt

will have very little pelagic sealing, and we should kill very few. If

we have a calm season, we should be able to kill more. Hut rho*;* ar«

things that no human power can regulate. You can only atta.h to

the exercise of our rights reasonable conditions: and, when you have

done that, the effect upon other imlustries must take care ol it«. If,

whether it is little or much. What 1 mean is, that I do not under

stand how the consequences can affe<'t the legality of other right* tn

anyway; but the conditions must be reasonable.

When you attach such conditions that (uir rights may be reawmably

exercised under those conditions, the conse^iueuce uiwu other inaiu-
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tries must take care of itself; and it is idle to say that you must kill

40,0(K>, or 20,000, or 15,000 or 35,000, in one year, or in proportion to

another industry, because you cannot do it.

The President.—Do you say the same for land killing as for sea

killing)

Mr. Robinson.—Yes ; but it is a little more difficult, because from

the land the animals disappear for a portion of the year. I am glad

that the President has alluded to that, because my learned friends

attach importance to the fact that they can kill with discrimination,

and only kill the surplus males. But you could do the same with

regard to rabbits by spreading your nets, catching the rabbits, and
killing only the bucks. Just the same with regard to pheasants, killing

only cock-birds; but it has never entered into any-body's mind that

that would give special rights. Just the same with regard to salmon;

you can take them at the heads of rivers, and even mark them, or take

out and kill the male salmon. But nobody ever suggested that that

gives any exceptional or peculiar right, until it came to be argued here.

Then, Sir, there is only one more subject on which I desire to say a
very few words; and that is the interest of this particular portion of

the Empire in this subject; namely, the Province of British Columbia.
The interest of it to this Province is very, vital, serious and important.

It is a small Province, having a population, including Indians and
Chinese, coast and inland, of 97,000, or, at all even to, under 100,000.

It is a Province, as you all know pcobably, which came very lately into

the Dominion, I think in 1871, and which has only within the last few
years been connected with this outer world to the East by the Canadian
Paiilic Railway.
Now, in this industry, with this small population, of which there are

only 75,000 not living inland, we have employed a population of 1,083,

Whites and Indians, and have invested in it a capital of somewhere
about half a million of dollars, I think. We got last year, and I am
only taking that as an average, some 49,000 skins; and for them we got
some $000,000, for the price was $12 a skin. I suppose that the 1,100
peojjle interested in that industry probably represents a dependence on
it of 4,000 or 5,000, because they are, naturally, heads of families; and,
in that view, it is very important to us. But it is more vital and
important to us, I venture to submit, in this view; we are trying to
settle that outlying and distant Province with a population which must
be largely dependent for their living upon what they get from the deep
sea; and if any restriction is placed upon the freedom of the sea in that
part of the world which enables the idea to go abroad that the freedom
of the sea means one thing in British Columbia and another thing in
another part of the world,—that those pursuing their lawful occupation
are liable to be interfered with and hampered in the pursuit of their
industry in a way which they would not be liable to elsewhere, it must
exercise a most deterrent effect upon the future of that Province; and
we feel strongly the importance of it in that way.
The President.—Does that apply to any restriction of a close

season ?

Mr. Robinson.—Do not misunderstand me. I will explain what I
mean ; the inference I draw from that is this, and I believe it to be the
true test of what Regulations, as I submit with all deference, ought to
be made. Such Regulations only ought to be made as you would in
your wisdom say that we ought to have agreed to. If such Regulations
are made as we can explain to our people in our judgment, and the
judgment of reasonable men, should have been entered into by them,
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those Regulations will be assontoil to, and will can^*© u<i tlimmlty at
injury to the Provinte, because they will bt* lUjKnluticMiH it in lo tii.-tr

interest and to the interest of everybody else to »ee obwrved. Hut it

Regulations are imposed by which lawtul induntry ix, liani|M«r<d or
interfered with, by which that part of the world diflers from any •.ih«T.

and by which they are put under disadvantanes nobody elw Hull»r»4

from, and restrictions that you cannot exjthiin, except by Hsiyint' th.it

you have given to another Power all the rights that would U' the i luiii^

of our own citizens anywhere else, you cannot but do seriouH in|nr\ to

the welfare of that Province. For that reason we are Mupply iiitere."<ti-«l

in this question.

My learned friends have attempted to separate the inteientM of Kim
land from British Columbia. I venture to say the intirest o( one jtiirt

of the Empire is the interest of the whole, anil if England a.ssiTiM that

it is her interest she is the Power to judge, and we have a ri^ht to a>k,

as we do ask, from this Tribunal, with deference, that only ^u«h Kegu-
lations shall be made and such restrictions imposed as in their jn«lu'i"eHt

are reasonable and consistent with the rights w hich ui>fm the a««>iinip-

tion of rights at all they would have found us to possess. I thank the

Tribunal very much for the kindness with which they have listeneii

to me.
The President.—And we have to thank you, and were very pleaM*d

to hear you again.

We will adjourn till the usual hour in the morning when we shall

expect to hear Mr. Phelps.

[The Tribunal thereupon adjourned till Thursday, June I'L^ul at 1 \.:Hi

a. m.]











ii..: --^'-'l AsSOCIATIOjjr,





>> ) y
^:) ) >

^ X>>

%x^^^.\

\y X

> >

> :>
'

•

) )
•

..

10 j> j>^) > J5? ^

>
>

~1, >



v:^ ^ > >

L :> ^

y > >

\
'

* "> J. i >

) o > S

> ) * >)

Usivertity of TmrMU

Ulrary

LOWeJAARTlN CO. UatfTKD

^ ^.




